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l‘UKF.\('l'; TO nitST EDITIOK. 

Tuni <:i{ tlie ]»rcnanttion of this Coinmcntnry was coinmcncetl 
some Wvv yean a^o when tlic forirtcr Oxle wns in force, it has 
i>ccM since enntimuMi with rcfcnriicc to the various cluingcs in 
tljc tcM of the C<kIc which have l)ccn introvluced from tinit'* 
to lime. As therefore |M»blishc<l it presents !)Olh llie law ns it 
now is nml (where there has l»ccn an ainciulmcnt) ns it was. 
witii nn e\ptanatioii of the reason mu! effect of the changes 
made, 'fhesc changes in the text, even where, ns is often tlic 
case, they are of a vcrlial character, have been indicated by 
the use of italics. Ag.ainst cnch section niu! ndc lias been 
noted llic corresponding section, if any, in tlic old Code, and 
a comparative tilde has liccn given showing the distribution of 
the provisions of the old Code In the present one. 

The reported decisions have been noted op to and inclusive 
of the month of December, 1907. 

In this country Procedure of all kinds is n fetish. An 
unnecessarily voluminous case-law is in the main concerned 
vvitli it, and so it comes about that this ComnienUiry contains 
some 9470 precedents, -nnd yet more Imve been consulted than 
have been cited. Tlic inclusion of these cases h,is made the 
book a bulky one. To those who are not acquainted vvitli the 
.subject this result may appear to be unnecessary in the case 
of a commentary on a new Act. But this is not so with the 
plan we set before ourselves. In the first place, u great deal 
which is unexpressed must be read into any Code. In some 
instances it is not exhaustive of the subject dealt with, cither 
as not de.armg with a particular matter at all or as inconiplctel)' 
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Fart n. 
Src, r.4. 


1)0 regarded aa ot a higher grade than a Court of Small Causcs.(l) \Miere 
thero )s a conflict between o Civil Court and a llevcnue Court, this section 
does not apply, and whichever Court first sells conveys a good titlc.{2) Sect. 
73 does not require the transfer of a decree to the Court where tho 
process of realization is taking place as a condition precedent to an application 
under this section (3) 

[ 5 . 276 ] 64. Where an attachment has been made, any private 

Priraie aiioMton or transfer or rtelivery of the property attached 
property atter a«.5ch- or of any interest therein and any payment to 
meet to be voM. jHclgmcnt-dcbtor of any debt, di'ndend or 

other monies contrary to such attachment, shall l3C void ns against 
all clain\s enforceable under the attaclimont. 

Esij)lanation. — For the furposes of this section, claims enforce- 
abU under an attachment include claims for the rateable dislrihii- 
tion of assets. 

Alienation after attftChment.—This section corresponds with sect. 
240 of Act VIII of 1859, save that the words “ as against aU eJatms cn/ofccoVtc 
under the aUaeJment” were added by sect 270 of Act X. of 1877, and that 
the wording of the earlier portion of that section which ran, “ When «« 
atlactiment has been tnade hj actual seizure or 6y tontten order duly iniimoled and 
made A.i«uow tn wowner <i/oreyatd, any pni'otc ahencUton of the property oUaehtd, 
whether by sale, gi/l, mortgage or otkerinse," has been replaced by the words 
(except those italicized) down to “ tvlcresl therein ” m this section. The words 
Italicized and the Explanation are new As to tho latter, eee last paragraph, 
post 

" Where an attachment has 136611 made.”— The attachment must 
bo effectual (4) An attachment docs not create any charge or interest upon 
property in favour of the attaching creditor as against other creditois ; (5) it 
only prevents alienation and does not confer title ; (6) but under a mortgage 
decree an attachment supplemented hy an order for sale created a valid charge 
on the share of a Mitakshara co- parcener who died thercaftcr.{7) It has been 
held that this section includes an attachment before judgment in a suit which is 
subsequently decreed.(8) But in a recent case in the Bombay High Court 
where attachment before judgment had been obtained against a Slitakshara 
cO'parcener and lie died bcfoTC execution, it was held that execution could not 

(6) Mot* Lttl t*. Karrftbiildia, 24 I. A. 170 ; 
20 O 179 (P. 0 1897); 1 C. W. N, C39; 
Peacock V. Madan Gopal, G C. W. N. 5i7 
(1902) ; ICriBhnasftwiny v 0/fi Assignee, 20 
]«, 673 (1903) 

(7) Suraj Bunsi »• Pheo Poraad, .7 C. 148, 
p. 174 {P. a 1879). 

(8) Rsrti Snigli Jangc I.al, 24 C. 031 
(1899). 

202.(1888) 


(1) Balia Earn v Jlagliubar Dial, 16 A. 
n (iSSB). 

(2) Baghabar Tlayal v. Banke Lnl, 23 A. 
182 (1900). ' 

(.'!) Har Bhagal e. AftswlsKini, 2 G W. ST. 
320(1897). 

(4) Satya Cfasran Mukerji v. ITadhnb 
Clinnder Karmokar, J> C_. W. N. 603 (1905). 
(0) Scobal CbuiwlerV. Bussk^ 15 C 
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TUP. CODE OP CI\^D PROCEDUnE, 


Tart V. 
•Sro 93. 

T' “ ’''““Si* '’J' the suitTs in 

RM W 1’ "f,’" ‘>«t of flie Advocate-General,(l) Where the suit tras 

bythe aSreU ™ areended 

““ ““ a»fee«ve even tl.o,rel, the 
Ad\ ocate-Genctal had given his consent to such amenamcat (3) 

(c) If intereated. The words interest" were suljstituted for fit. 
words - a direct «, crest ” by soot. U. Act Vlf, of I8S8. prtorto wMcUt !> d 
been held that a worshipper at a mosque had not a direct interest • fll 
Zested u- “ ‘'r’”*-*) Tbe first decision was, hfwover! ricMv 

fnt!rZ^io^°™’ “ ^’“*5 ‘’7"'* '* '» imsgine whose 

interest m a raosqae is direct if the infcrMt rtf y,r«wak-, wao?e 

The effect of tho amendment has been to widen the class of 0 ^ 0 * 11 ^ 
entitled to maintain an action under this 

Ihat^ persons having a right to worship arc interested (71 Put fi?7 ' 
possibility of an interest, or the mere possibilKv of saccesfion does 
a right to sue as tho interest most be „„ existasTnc “nd ^ot . i 
contingency's) Thus the icprcsentativc of the founder or fl « } t. 
under tho trust may he said to have an .nlmst^ 
entitle them to qall for its admimstiation l>ut n. n« . 
been held, be said to bsve an inters. 7i ’a Zdv Z“°'’ 1 
the possible sucoossot of the present l.oldci of the olfice (0) '“oiBc.aZ’ 
priests, as also persons who act as jiiisdm „r goidcs ami 
pilgrims.have an mtcrest ,(10) and persons ej-ofRcw conerll/, !i ^ 
of worship and sntilled to maiiHenaiics fumirto ten,p”™n*y i7 

(i) With sanotloit,-TI,e section tcquiies Hint sanction for tie inslitu- 


(!) rsneh«o\meMttllr Chumroo f aJJ, 3 c 
6C3, r>“l (1878); Tfeackerapy jt Jfurblum 8 
B. 432. 452 (1884) ; Srinivasa v Raalmva >3 
ar. £8. 30 {1897> As to tho Advodt^. 
General aging with rclalon for purposes of 
costs only, see Stnettel v. Palmer, 2 STor Diir 
104 (I81G) ^ 

(2) Darres Sidik r. Jamudin, 30 B coa 
(1900). 

(3) Jan All r. Ram Katli. 8 C 33 (1881) 

(4) Xftrasimha r, j^yyan. J2 SL 157 (ISSS) 
[but *«j Subbnyya v. Krishon, J-4 
(18^)] GoslM.afanobar V. laklmitraiD. J2 
B. 247 (1887), wHers tho manager was hrlij 
»o tavw a iliract Uncrest; «. c, in rrivv 

IS* (1881) ‘ Rosam. 7 A. 178, 

J- 4 *'■ Dmeahanunda, 2C. 

(7) p . 

177 (isari liL* •'‘etos. 2( a 

le pW«l,n, 1,„| , 


fimec lalrw,.. !„ „„ i,n nrea p„f„s.ms 

r (Itnw. of a roohiint ami another tho 

shim V part in w»- 

stipl.s e.2JB 50; JogolKt.^ ^ 

aiandas. 23 B 6S«J IlMoi , 

othfw 1 - '' Onijan and fire 

w mend., 

3 (188S) tplaintiffa srorsbippcra (lud 

s '““"‘■“l! ShaUi 

810 IM n".o” ®»P"i”«n. 20 a 810 , 
*C L. a ' b'i"<ll..r.n rioy, 

-O **• j. 431. 441 (1005). ^ 

rt (''“•Oitatan Koy, ,,m ■ 
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I’ltEFAf'K TO I'lllST IvDITKiX. 

Tnor<5it llic prcjmnilion of tins Coimncntorv un*. cotiiincnced 
soint’ fn c ycnr* nfro ^vlicii the former Code \rns iri force, it hns 
l)cen since conliiiuc<l with rcfcrciiee to the \nrious clian^^cs in 
the text of the Code which have l>ccii hilrodnccd from time' 
to time. As tlicrcforc published it presents both the Jnw ns it 
now is niid (where tlicrc has been an amendment) ns it was, 
with an explanation of the reason and cUcct of the changes 
made. These cliangcs in the text, even where, ns is often the 
ease, tliey are of a \crbal ebnracler, have been indicated by 
the tisc of italics. .<\gainst each section and rule has l>cen 
noted the corresponding section, if any, in the old Code, and 
a comparative tabic has been given sliowing tljc distribution of 
the provisions of tlje old Code in the present one, 

TJie reported decisions have l)ccn nolc<l np to nml inclusive 
of the month of Dcccmljcr, 1907. 

In tliis country Procedure of all kinds is a fetish. An 
unnecessarily voluminous case-law is in the -main concerned 
witli it, and so it conics about that this Commentary contains 
some 9470 precedents, and yet more have been consulted than 
have been eited. The inclusion of these cases has made tltr 
book a bulky one. To those who arc not awinaintcd u-ft) 
subject this result may appear to be unnecessary ju ‘t. 
of a commentary on a new Act. lJut this is notv 
plan we set before ourselves. In the first place, i , t 

which is unexpressed must be rend into luiy ('..i* , 

instances it is not exhaustive of the subjec/,**-. - 
as not dealing with a imrticiilar matter at 
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PAKT VII. 
Srcs. 100-101. 


refused to interfere simply because the Judge did not remark upon every portion 
of the evidence that he excluded from his consideration, (1) as also where the 
judgment was sufficiently intelligible to enable the High Court to deal with the 
case (2) 

Where a Judge states as a fact that an admission was made before him by 
one of the parties to the suit, the High Court cannot in special appeal inquire 
whether the Judge was right or wrong m making that statement. If be is wrong, 
the aggrieved party’s remedy is by a review of judgment in tbe Court below 
and not by special appeal to tho High Court. If the Judge erred in supposing 
the alleged admission to have been made, the party’s proper course is at once 
to bring the error to the notice of the Judge and to apply for a review of his 
judgment. If he does not do so, tho High Court cannot, it was said, assist him 
in special appeal.(3) 


“ Prom every decree.”— As to the meaning of the term “ decree,” see 
notes to sects. 2, 96 and 97, ante (4) An order rejecting or dismissing an appeal 
as out of time is a decree, and a second appeal lies (5) 

Appeal as to costs.— See notes to sects 35 and 96, &nie. 

“ Contrary to law,” — Tfao words of the last Code were '’'eme specijicd" 
law : which term was held to mean specided in the memorandum of appeal 
and was not Imutcd to specified statute law Tito present section omits the 
word “specified” as being icdundant And now, as hcrctofoio, law is not to 
bo limited in its meaning to statute law (C) This clause generally applies 
where the Court wongly apphes the law to facts correctly (that is without 
error or defect in the piocedute) found (7), or fads to apply or refuses (8) to 
apply the law to tho case; though of course there may be cases falling 
within more than one or all of the clauses A pure point of law which does 
not depend upon evidence may bo dealt with 'by the Court of Appeal, 
though no issue was raised as regards it (9) Objection as to the necessity 


»! 
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(1) Dcvaji V. Go<Udbh»i, S B H-C R 28, 
32 (18C1) 

(3) Shah Jngfaun v. 81i»ikh ^luksooU Alt, 
C W. B. 97 {1886) f5eo PovenOra Nath v. 
AotuuLi Hadi, 19 C. L. J 6^6 (1914), judg. 
meat Kt agitio oo second appeal bc«su<») 
ambiguous 

(3) BykuntnsVb v. Prosuanomojrce, 5 
W. B 100(1866). 

(4) Aatoscct.372 of the Code of ISSO, SIC 
Mabarain JadrAjit v Qiokowri, B. L. It. 
P, B. 1 (1803). 

(6) Ssmisatbei'. Venkata Subha, S7 tL 31 
(1903), a e, 13 klaA L. J. 300, ami raaea 
there cited, and Fhoedhareo r. Bi»be»birar, 3 
AgraSOl (1863); butaceltagliovnAth r linj- 
ruohun, 7 W. R. 296 (1807) ; la whioL, hott- 
cior, OotKTnstb v Ooppcnath, 6 tV, It. 


ilisc 106(1866), u&s cot referred to 

(6) Ram Gopal v. Sliama Katon, 20 C. 93, 
99, 100 { B. c , 19 I. A 228 ; Dorga Chowd- 
buiani V. Jawahir Sing, 18 C. 23 ; a. c , 17 
LA 122. 124<l89l); Acbha 3Iian «. Doorga 
Chum Law, 20 C. 1*6, 161 (1897) 

(7) Sea Han Mohun Miasor v. Sarmdra, 11 
C \V N 791, 800 (1907) ; Ram Bahadur Pal 
r Ram Shankar, 27 A. 038 (1905), Afodbya 
Nath Chowdhitty Keshab Chandra, 11 
C Vr. N. U27 (1907) ; Hart Mohun Mlsset r. 
Surendra Narayan Singh, 0 C. L. J. 19 
(1907) . 8 c., n C W. N. 794 

(8) Ram Bahadur ». Ram Sbackar, 27 A 
6S8. 691 (1905). 

(9) BhimSuighv Sanvaa Singh, 16C. 23, 
36 (18SS) ; but eeo Lalla Jawaliir v UouTt of 
Wards, 27 W R 214 (1872). 


If 
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viii 

dealing witli it. An example of the latter alternative is to be 
found in the doctrine of rca judicata^ which, as a principle, is 
more extensive than the particular sections wliich recognize 
it. In other cases the terms employed need explanation, such 
as “ cause of action,” ** jurisdiction,” “ illegality,” “ irregularity,” 
and the like. In some instances the application of the rule 
stated requires to be shown, ns in the case of the former section 
244 (now 47), the revision section, formerly 022, now 115, and 
others. Secondly, though the wliole Code has been rearranged 
owng to the adoption of the division into clauses and rules, 
the substance of it is, in the main, the same as tliat of the Act 
which preceded it. The Special Committee on tliis point in 
their report said — 

“ The Code of Civil Procedure of 1882 lias been in force 
for twenty-five ye.ars, and the experience of those years has 
sliown tliat tlie general lines on whieh it proceeds are .sound. 
The matters in wliich it lias proved defective are for tlie most 
part matters of detail.” They furtlier stated tliat, apart from 
tlie rearrangement of the Code by tlie separation of clauses 
and rules, they “had not introduced many changes of a radical 
character into the Code.”and that tliey “ liad advisedly adliered 
as closely as possible to tlie existing language, the meaning of 
which is now well understood by Courts and practitioners.” 
In other words, the I^egislature has, alter ninny invitations to 
enter upon untried courses, ultimately adopted a conservative 
jiosition. limiting its amendments to what it deemed to be 
clearly necessary. «y far, therefore, the greater number of 
decisions cited arc directly relevant as having lieen given on 
those portions of the Code which have either not been changed, 
or, at any rate, not materially so. Nextly, even where the 
present Code amends the law in the .sense of .superseding 
previous judicial decisions, a reference to tliese is necessary in 
tirdcr to understund the new provisions whicli so supersede 
tlicni. 'Fo apjireciatc the .scope of an amendment it is 
necessary to know -what le<l to it. why it was made, and wlmt 



408 


T>1K CODE OF CIV3L PBOOEOUBS:, 


rjiiT vu. 
lOO-JW. 


tlie mcrlta ; (1) as also wlicfc a w'ancsa was dishflJ/et’etJ not lor anything he 
aaiti nor lor anylUing deposed to ia the evidence of the otJier witnesses, but 
Bimply because he was a ‘patno.ii (2) or by caste a weaver, (3} or belirred because 
he 3. cuIUvator.(4) 

Biaetetion irhen used by a Court mmt be judicial and not aibitxary, and 
irhero a lower Appellate Court has exercised its discretion is a sound and rcason- 
nble rnsy, after a carefol’ consideration of flic facts, and not arbitrarily, the 
second Appellate Court has no power to mtcrlcrc (6) But the discretion of 
a Court is iia&ic to tcvicn’ nr appeal where it w not judicial but arbitrary and 
perverse, caused by caprice or prejudice, or where the discretion is exercised 
without any proper legal material toaupport it (G) It has been held that there 
may bo the exercise of so bad a discretion aa to amount to au irregularity in 
law, and on this ground the High Court has looked into the grounds upon wldcli 
the Lower Appellate Court has admitted an appeal alter the lapse of thepetioil 
allowed by the Limitation Act (7) But probably the correct rule in eucli a 
ease or its converse is that the High Court will cot interfere ii tlic discretion 
la judicially exeicised, even though the course ultimately adopted be not that 
which the High Court itself would hove taken (8) 

The following have been considered muttm of dibcrction : — Hefusal to 
summon plaintiff at instance t>l defendant ; (0) passing further orders lu 
regard to plaintiB who disregards, Court'? Bummons to attend; (10) refusal to 
add p«rtic3-,(ll) disallowing additional evidence, {12} or interest ,(13) directing 


(1) Huio Chtinder e ijobiad, 17 IV K 
SS5, 250 rt872). 

(2) 5C»ckcaz» n Jawalar, 23 tV R J3?, 
138 (1870) 

(3) Jugguntaifi r. tlahomed &Iok«eav if 
W. R. m (1871). 

<l)lb 

(5) &Kat Bakaitox r B»di Sbaokar, 27 A. 
6§8, 091 (1905); 'Msec e. Gajra}.25 A 71, 72 
(1902) , 8ce xtifro, Kambod/) f ZaQu, c p, 
301. 307 (18S5>,' Farvati r. Canpati, 23 B. 
57 J. 517 (1698) ; Tlsaud All r Giyadm, 26 
A 327 (190i>. 

(£>J Rancbodji r, Xsatt,UB. 301. 307 (IS'iS). 
B&zs Bahadur e. RAm Sbanknr, •u/ira ; 
Tubffc r Gajraj, tujtra 

(7) Mowt> Sewa >■. SonDdra, 10 W It 178 

{1865}, a c.,2S. L.R,<AC). mnotc, 

Cbunder ». Boehoon, 8 C. 25). S53 (1691) 

(8) Tulsee v. <«a}roJ. BS A 71 (1903); 
Kamid Ah i* Gayadin, £6 A. 337 (1901); 
B4acbo6ji T. Balia. 6 B. 3W (188^ 

(0} Indio Xx>cbaii p. 10 W. R. 131 

(1§0S). \ 

flO) KorainBaae 3IabfabCfaftnd,10lV.R. 
171 (18QS); Swto t-. Gobind.%V. R, 133 


(18M). 

(11) Gyeraoi Sen) V lasur CbuBder, 2 111 R. 
158 (1805) , Boran v SJjsoi Chand, I IT. B. 
220 (1861); Juggodutsba c. Horan Cbuoder, 
10 W. R. 108, no (1808), ff. c, 0 B L- E. 
520 ; see Karnan u. bixsri Lot, S A. 00:1 
(1880) 

(12) Kaw p^fi V. Kallu, 23 A. )21 (1900); 
4%c aUo Beckatth v. Kisbtfi li^ban, blarab 
278 (18031. Goiam MukdooiQ v. Hafeczao* 
ntsa«. 7 \V R i3i, 490 (1807) j blobesb. e. 
8e>j&ee. 6 VC. R. 196 (18G0) . Radhanatfe c. 
Kh«U«t, 17 W E 558 {1872) i Kulpo SiRgb 
c. Thaknor Singh, IS \V. R. 429 fl87l ) ; 
Raklwl V Rrot«p. 12 TF. R 455 (1800); 
though A it«fa«3l to exercise tho discretion 
■veot^ would bo aticiwr of peoeedurc. Eam 
Piari r Kaltu, a«pra, where ftgaia the Court, 
though not saits6«<i that cndence la aeces* 
aaty. eUovait.theHigb Couit »nay interfere, 
Hafii Abdul t Sn Kitten, ll C. ISO, 1 i2, 
US (1881) I Durga. v. Jsi AWatn. 35 A. 379 
( 1011 ) 

(13) PoTMbNat)ic.3Ciato)Hob«».3BIi.r.‘ 
App. 105 (1869). 
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IX 


tlifljcoUics il wns intctulcd to remove. It is, l.’istly. not 
possible to pro\i(lc for evcrytlunp. Tlic Lc^islntiirc lias 
wisely rejected the jiroposnl to cotjvert the Coilc into n Digest 
of the case-law — a law which is more c\tcnsi\e than the Acts 
around wliich il has grown. As. however, tlic new (*(Hle 
hcconies the better undcrsto<Kl, n reference to tlic earlier law 
which il sujicrscdcs will l>ccomc less an<l less necessary. 

It would, of course, have hceii jmssiblc, as it would have 
been a lighter task, to ha\e noted selected decisions only. 
We, however, preferred to give ns eomplctc a record of the 
subject as possible, Iwlicving that we should do a greater service 
by cndcaA ouring to disentangle the confusion of that Jlccord 
than by following the other course. To master technicality 
one must be a master of it; a position which can only be 
<»btnine<l by a careful and thorough .study of nil materials 
available, whatever value may aflcrwnrtls, and ns n result of 
such considemtion. be attribulc<l to them. "We have, how- 
ever, not considered it necessary to deal with two portions of 
the Code as we have with the rest. These are O. XXXI\'. 
and the Second Schc<lu!e containing the Arbitration Itules. 
The Order is, with .some .•uncndmciits, substantially a repro- 
duction of former sections of the 'J'ransfer of Property Act 
relating to mortgages. Tlicsc have been already sufliciently 
treated of in the able liooks of Dr. R.ash Rebarj' Ghose and 
Dr. Gour on the Mibjcct. The arbitration .sections of tlie 
former Code Iiave, with .some slight nitcrations, been incor- 
porated in the Second Sclicdulc as a temporary measin-e only, 
the legislature having expressed its intention of sliortly deal- 
ing w'ith the subject afresh in a separate Act. We have, 
therefore, in these circumstances, only recorded the cases 
decided since the date of the last edition of the late Mr. .Tusticc 
O’Kinejxly’s Civil Procedure Code. 

We have .said tliat the Code is, to a large extent, w’hat 
it was. At the same time it is,to be note<I that a considerable 
number of important amendments have been made whieli 
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PlRT VII 
Secs. JOO-lOl. 

» 5 amined.(l) Parties wl.o allow a suit toTTeou- 
ductea m tlie lower Courts os if o certain fact was admiltcd cannot aficnrards 
in Bpecial appeal goestion it and recede from fke tacit nndcrstanaing.(2) And 

eoa',7'f? f • f “ “■> ''Ml 

lu3 consent lie has no just ground of complaint in nppcaL(3) 

Tlie not taking or pressing an objection in the lower Court mar not onlr 
sotisfj- the Court that the parties did not intend to lake it as they taiow therj 
was nothing in it; (4) hut may also act, where facts ato inwolTed by wav of 
estoppel. For had the objection been taken it might have been me J On «,e 

ask fnrT‘.h“ *“"■ «'»> ‘l-Kt the plaint did not 

htJl "i"' ’’“P 'iiMlIo'erti, for if taken fho plaint might have 

ailoLT end may bo amended in appeal (5) rVn objection wid not be 

of ASSl'^ofT. y T- ” otisetion, the Conif 

been Sim “P' an objection that primaiy evidence should have 

of AnS..1 1 h ^ **■ iT “T^sulatity it is a safe marim for a Court 

e, s V f ‘’Pi “•'JMt'on. which. If taken, might have been 

Court of Appeal (8) An appellant mil not bo allowed to raise in tLc Com-t of 
Appeal a point which he did not raise m the Court below, even thou^^h th«e is 
some evidence m aupport of it. if the nature of that evidence is such that by 

b^rS’g^n^^^ 

If an apeliant in a second appeal was contented, and by bis conduct he 
*”«' ‘‘“.f I'aving the decree It the first Cmrt 
conarmed ou appeal on the evidence before the Court, he cannot be heard 

fa tw td rffj*"' “ “ materiaMiregulaii^ 

in the conduct of the rase, on the ground that all his evidence was not before 
ae appeal Court which reversed the first decree. It is his business to have 
bronght to the notice of the lower Appellate Court that all his witnesses were 
not examined before the first Court, and not having done so, he cannot in 
second appeal, take the objection in order to have the chance of a second trial (101 
Such objection, if not raised in the Conrt below, and if it appears that 


(1) Lakshmn p, A»nrit,24B 521(1900); 
•icftulso TVarcer Jemadarr NoorAb. J2^.R. 
33 (I8C9) See Easin v. AWol, 16 C W. N. 
10 (19)0). whn-e second appeal allowed on 
th« ground of watTer. 

(2) Dwftjj r Godsdbhai, 2 B 11 a R. 28 
(1865); MoluraaCIionderr RamKishore, 16 
BLR 142, 155 (1S7S) 

(3) Maharajah Nitrasurn. Kand LalBingh, 
'♦M I A 109,220(1860). 

(4) Soorendro Jfath 'Roy r. Rnghoohir 
Dysl. 15 W. R. 392 (1871), 

(6) Limba Krishna r, Rama Piispln, 13 B 
548, 651 (1889) ; Cbomn r. Umma, 14 6L 46. 
48(Ifl<W) Similarly m thorax of an objecu 


tion that the case was not one in which a 
dwlarstorj- decree shouM hare beta made 
Jlaganlal o. Gowntl Lai, 15 B 697 701 
(1891). 

(6) Avudh Behaiee n Bam Boy. IS W R 
105 (1872). 

(7) Seo Authon' Kvidence Act, 4th ed 
p.32. 

(8) Dhunaai Das r. Shama Soondri, 3 SI. 

I. A. 229,242(1843) 

(OJ E* porU Fifth, )!> Ch. D. 419 4'»S 
(1881) 

(10) Golem f Kaji Rarlrutlin, 13 B. 376 
337 (1888) 
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dealing vnth it. An example of the latter alternative is to be 
found in the doctrine of res judicata, wliicli, as a principle, is 
more extensive than the particular sections which recognize 
it. In other cases the terms employed need explanation, siicli 
as “ cause of action,” “ jurisdiction,” “ illegality,” “ irregularity,” 
and the like. In some instances the application of the rule 
stated requires to be shown, as in the case of the former section 
244 (now 47), the revision section, formerly 022, now 115, and 
others. Secondly, though the ivhole Code has been rearranged 
owing to the adoption of the division into clauses and rulcv.. 
the substance of it is, in the main, the same us tliat of the Act 
which preceded it. The Special Committee on this point m 
their report said — 

The Code of Civil I*roce(Uirc of 1882 lias been in fon > 
for twenty-five years, and the experience of tliosc yeais li.i 
shown that the general lines on whicli it proceeds arc son in 
The matters in wliich it lias proved defective are for tlie tun- 
part matters of detail.” They further stated tliat, apart fu.i 
the rearrangement of tlic Code by the separation of clauvi 
and rules, they “bad not introduced many changes of a radit 
character into the Code,” and that they “ bad advisedly adhen . 
as closely as possible to the existing language, the meaning . 
wliich is now well understood by Courts and practilionc i 
In other words, tlie I^cgislaturc has, after many invitalin' 
enter upon untried courses, ultimately adopted a coiis- 
jiosition. limiting its amendments to what it dtani 
clearly necess.arj’. By far, therefore, the grcatci' , 
decisions cited are directly relcv.anl as baling b* ^ 

those portions of the Code which have either 1 . 

or, at any rate, not inateriaUy so. Xc\ll> , 
present Code amends tlie law in tlie sui^ 
previous judiciid decisions, a icferencc to IIk . - 
oriler to niiderstand the new provisions wliu 
them. To iii)i>rcciatc the scope of mi mn 
mcesMUT to know wliiit It<| to it, why ii, wiis i 
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Sic. IOC. 

H'gk Coarta ate concerned, II, at tte intorcla. 
tion to be placed on the decision of tbe Privv Coimpn I'n ie lUs* i-i.* ^ i- 

does not touch the tight of appeal given by the Lettcra Patent (3) These Ldsiora 
cOMlder that of tho Pnvy Cmiacil to be of general application, and^p.occcd 
Upon tlio construction tliat tlie scheme of the Code as to nTtfsoti. « 

tiiia section Ls no applicalioJ 
" fto the appeal is from one Judge of a Court to the FuU Couit.(3) 

■ .a., 

13 ooniiouvt* \ 

he £(6°' * rejecting un oppueut,„„ . j 


fs. 691.1 105. (1) 5ape as of&m'isc etptpss;^ jjp ] 

Other orders. snail lie from any order made by a pouit in 
* u <. T ^zeroise of its original or appellate iuris- 
diction , but, where a decree m appealed^m, an/ error defect 
or irregularity m any order. affeeSng thi decision of Tbe case, 
may^ be set forth as a ground of objection in the memorandum of 

(«) NolmUtstanding anylUng emiaineil in sub-sedion ID. 
armeal thrrefrn 1” “ppeol lies does not 


Appeal. An Older may or may not bo a deeteo (tee Beet. 2 ). The former 

S‘'lW OT 0 °Sb^ T'*'" “pUlahle undei 

aou* 1. ( j ^ ‘“y described as immediate 

^ ^ eedoMC) A party agaiBBt whom an nppcalablo order has been 
made may at once prefer b.8 appeal He ia, boa-ever, not bound to do Bo. There 


375 (1889) (otiler r^Iusjog leave to appeal as 
pauper ; lee editor’s notes givuig cttitier 
eatca]; Bluhammai! Namj-Bl-lali v Ihsau- 
iJloh, J4 A, 226 (1892) (order Arectms 
amendment of decrcoj. 

(IJ Hurrish Oiunder r. Koli Somleri, 9 O, 
182; 101. A. Sc. (1882) 

(2) TooUfc Money p. SndeTi Dossco, 26 a 

36l(18i)9); Cbappsnr. Moulin KntU, 22 &L 
<58 (18 98); SablKvpstlij Clietli r. Naraya- 
iiawmi CbcUi, 25 M. 555 (1901). 

(3) See per SnlTamanis Ayyar, X, in 
Vaatuleva t, Visrsraja, 20 Jl. at pn 417. 418 
(1897), 

{*) Vasiirlobft VtsTOr.n;8, 20 5L at p 413, 


Pfr Benson, J (1897). 

(0) AeUa^ r. Ratnaveln, 9 M. 253 (1885) ; 
approval m Aubhoy Cburn v Shamont- 
IrOchiMi, 18 C 7S3, 79* (1889); disapproved 
inToolasyJtonoy V SudeviDossee, 26C. 301, 
3G7 (1899), where, honerer, no mcaiioo » 
made of tlw fiict that tUo first cited case 
Jvfcrnsd not to sect, 583, hut lo sect. 829 
TIio mult may or may rot be tlio same, hut 
whatever ft Lo, it most Lo oirncd at on a 
construction of tho particular eection in 
question. 

(6) Sec lAichmidas t'. Ebrahim, 2 B. at p. 
(MS (1878) 
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liowcxcr. .^rc In he rlcnrly (lclihi‘<l). tlie poxver <if renmnd. 
powers in second nppenl.ntid so forlli. Technical objections to 
jnrisdirlion. nnsjoinder, and the like are sought to I)e dis* 
conra;»e<l. and jjre.nter powers of aiiieiidincnt are ^iven. A 
wider discretion is j;i\en to the Jnd;;es. the Select roinniittee 
observing tlinl “ the principles of priK-cdnrc are now so well 
tinderslood that Uic ('oiirts may be trusted to aj>ply them 
intelligently in cases for which no proxisiott may he made in 
terms.” Stuart. C..1.. once spoke of those •* who refused to 
know anything; abojit proccilurc beyond the letter of the Code 
iLself" (.j A. oit'J). 'rhe present Code, on the other linnd. 
rcco^'ni/es in sect l.Vi the inherent jurisdiction of tlie Court 
to do what is right wlicrc the Legislature has failed to make 
jirovision for any ])articular cjisc which may arise. It will he 
no longer possililo to say that the Court <.;an do nothing, 
thongli justice requires it to do something simply because the 
Code is silent on, or there is no reported decision in which a 
.Tndgu has Imd to deal with, the point nused. “ l^rocedurc,” 
said LoreV Penzance, “ is but the machinery of the law after 
all— 'the channel and inc.*ms whereby luxe is administered and 
justice reached. It strangely departs from its proper office 
xvlien, in place of fueilitating, it is permitted to obstruct and 
ex-en extinguisb legal rights, and is thus made to f;ovcni xvhere 
it ought to xiilj.scrvc"' {L. K. 4 App. Cas, ,>25). It xvill be 
xx’ell also to bear in mind the dicbi of the .ludieial Committee 
that tliey xx’ill look to the essential justice of the ease without 
considering xx’lietlier matters of form hax'C been strictly attended 
to (2 M. I. A. 344), and tli.at (« M. I. A. 410, 411) it is of the 
utmost importance that the Courts of this country sliall 
constantly bear in mind that by their x*ery constitution they 
are to decide according to equity and good conscience, and 
that the substance and merits of the case are to be kept 
constantly in x’iexv. 

.T. G. W. 

A. A. 





Aitffuil, 190^ 
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fiEC. 123 

{••?) The meinbers of each such Committee shall he appohUal hy 
the Chief Justice or Chief Judge, who shall also mmitmte one of 
their number to be f resident ; 

Provided that, if the Chief Justice or Chief Judge elects to be 
himself a member of a Committee, the number of other Judges 
appointed to be members shall be two, and the Chief Justice or Chief 
Judge shall be the President of the Committee. 

(4) Each member of any such Committee shall hold offee for 
such jmiod as may be presenbed by the Chief Justice or Chief 
Judge i% this hehalj^ ; and whenever any member retires, resigns, 
dies or ceases to reside in the province in which the Committee was 
constituted, or beeves incapable of acting as a member of the 
Committee, the said Chief Justice or Chief Judge may ajmoiiit 
another person to be a member in his stead. 

{S) There shall be a Secretary to each such Committee, who 
shall be appointed by the Chief Justice or Chief Judge and shall 
receive such remuneration as may be provided in this behalf by the 
Governor General in Council or by the. Local Government, as the 
case may he. 

124. Every Eule Committee shall mahe a report to the High 
id report Court established at the town at which it is com 

^ ‘ J qJiqj. (jj. [(, 

any rules Wider seciti/n j... . •' f 

into consideration. 

125. Hiylt Courts, other than the Courts specified in scclimv 

Power of other High ? » may cxcrcisc the powers confared hu (hat 

ourts to make rules section in such manner and suldcct to such 

conditions os the Governor General in Council may determine : 

. r'niirt mail, after previous puhli~ 

cation, ■ . • * 

any rules which hare Ocen mthfi. v,,.,., ^ •/ • 

126. Jtides vuide under the foregoing provisions shall he 
Su/cs subject to subjecl to thc previous sanction of the following 

snnthon. aulfiorUies, nainely : — 

(o) if the rule is inadc by a High Court estalUshed under thc 
Indian High Courts Act, ISfij, to the sanction of the 
authority prescribed hy section ir. of that Act for rules 
made under that section ; 

(/;) if the rule, is ma€le hy any other High Court, to the sanction 
of the Loral (forernment. 


\ 
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will be found explained in the Commentary. The chief merit 
of the new Code is that these amendments, and the general 
scheme of which they form a part, recognize principles wliich 
we think make for the effective administration of justice. In 
this country both the litigants and Courts are apt to attribute 
excessive importance to wbat is but the mint, the anise, and 
the cummin of the law. Procedure is not, as seems sometimes 
to be supposed, an end in itself, but merely the machinery by 
which the Court does its work. Nextly, as it is not possible 
to foresee every contingency which may arise, it is not possible 
to provide siicli a machinery as will be effective to meet every 
want, 'fhe terms of the law itself must tlierefore be flexible, 
and to the Judges should be given a wide discretion in its 
administration. Freedom of action, if given, will often enable 
them to deal justly with cases which the most skilfully con- 
structed pronsion may fail to meet. The Legislature has 
recognized that it is not possible to frame a fixed and rigid 
Code in such a manner as to sufficiently meet tlie varying needs 
of an area so diversified as tliat to whidi tlje Code applies. 
The provisions as to rules enable such variations to be intro- 
duced as may be necessary. To the latter are relegated 
matters of mere machinery. As they now stand they continue 
substantially, though with important amendments, the former 
state of tilings. But the High Courts may add to or alter 
them as necessity requires. Those provisions only are retained 
in the body of the Code in wiiicli some degree of permanence 
and uniformity lias been considered desirable. In the amend- 
ments introduced an endeavour has been made to state general 
rules of procedure rather than to proride in detail for every 
possible contingency. The Select Committee very rightly 
st.nte lli.ll they hold it “ to he a sound view that excesshe 
elaboration of details of procedure tends to cramp the action 
of the Court and in consequence to encourage teclmicalities.” 
luniitations have in several instances been removed, such as 
those svlneh existed on the scope of suits (the issues in wliich, 
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lUni AJ. 
Stc. 158. 


second 

para.] 


smnc or uudcr any other enactment licrehu renealeil eliall sn ft,- 
we/cr& published, made, appointed, tiled, 

5..C?4SS,5i"S, sSiif “■ *' “• 

158. In every macitnoHt or notification passed or issued 
dejerence to Code of commencement of tHs Code in ivJiicJi 

rZ‘Je7 r„°aet «n,J GUptor or 

ffelimqf Act VIII. of 1839 or any Code of 

or am, other “ ““7 Act amndiny the same 

hx as^ThTofJrHo U^''f''^ repealed, such reference shall, so 

& corrSnd.n, P *° ‘^1“ Code or to 

us corresponding Part, Order, seaion or rule. 


Civil 

QthiT 

merits. 


rnTaSyl pcairor^i” rrtrospcctos b®s&ct, 

take away a rioht if .» *, '*“.,”1 *. of an enactment w to 

when It denis with procedure ‘° "thts ; but 

oa wU as future f2\ ThffA le \ ^/^e, it apphes to all actions pending 

aiod:ltS„X"oSn^sX;Sent 

by a change of procedure Tt. • * . ^ remains unafiected 

cxpicsied in unequivocal lcrnu!.(4) ^ ^ IcgBlatme unless it is 


(1) It TVS8 pnnted out in District Jllumif 
of Tiruvaltur (la re) (P. B.), 37 M, 17 (l&H), 
that thij is onensbliiig(»n<I not a rcitcoling) 
section. 

(2) /n re Bhagwandos lluritvan, 8 B 61l 
518, 523 (1881); Hoirot Akfaniaissa o’ 
I'aLulnissa, 18 B. 429 (1693); Gungaram v 
I'unamchand, 21 B. $22 (ISW); VedanUU 
Xasanah r. itanganuna, 27 SL C38 (1903); 
S. C, 14 aL L, J. 310; Bhobo SuntUri p. 
Raklial ChuDder, 12 G 683 (18SG); ll,© rulo 
was concisely staled hy HoUoway, J, in 
Morris »•. Samb.imurtlu, 6 JL It G R. I2<3 
<1871), as follosvs j “ Bigblsttlrcady acquin^ 
sJiall not Iw affected by tlw retroaction of 
a hew law, Kules ps to {troccduiv aro au 
excerl'on. 'ITie Uw as to the acquisition of 


rigUtg is that pfoTailmg at tJe period o! the 
arising of tha mattcrB of fact which generate 
them. Their enforcement most be according 
to tho rules of process at tho period of suit." 
But, as there pointed out, the practtcaf difli* 
culty lies m tho application of the prineiplo 
and in distinguishing bclwEcn material and 
processual Ians Seo also HuAm Chand, 41. 

(3) Per Trevelyan, J., in Bbobo Sondan 
r. lULbol CliuBder, 12 C. 583 (I8SC) 

( 4 ) GopcsviarPal i'.JibaJiCh,mdmCh.rndr.i, 
S. B , 19 G L. J. CIO (1014) ; following Cam- 
xmssioncT of Bubho Ttoris v. Logan, A. 0. 
3^ (1903) ; distinguishing Lula Son! Kam v 
Kftnhai;al,al,-10 I. A. 74 (1913) j 35A227; 
»w( Munihoon Bibi v. Mel Mahmud, 1" 

C. L J. 316 (1013). 
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lu)\vc\cr. arc l«j lie <'lcarly dcliiicd). the power of rciiiniul, 
powers ill second appeal, and so forth. Tcehnical olycetions to 
jt«ris<||clion. niisjoiiulcr, and the like are soti^»ht to he dis- 
eonra;;etl. ainl ^rre.nter powers of ainetohnent are ^dven. A 
'Nider discretion is ;;i\en to the .Indies, the Select (’ommittce 
ohservin|» that •* the principles of proceilnre iire no\v' so well 
iinderslood that the (’onrls may he trusted tt> apply them 
intellijjenlly in cases for which no pro\ision may he made in 
terms.’* Stuart. C,.l., twice spoke of those “who refused to 
know anything' about prtJcetliire beyond the letter of the Code 
itself" (.j A. 'I’hc present Code, on the other hand, 

recogni/es in sect, I,V.» the inherent jurisdiction ol the Court 
to do what is right where the Legislature has failed to make 
provision hirnny particular case which may arise. It will he 
no longer possible to sjiy that the Court can do notliing. 
tliongli justice requires it to do something simjdy heeanse the 
Code is silent on. or there is no reporteil decision in wliich a 
Judge has had to deal with, the point raised. “ Procedure,” 
said Lord" Penzance, “ is but tlie macliiiicr}’ of‘ the law alter 
all— the cliaiinel and nie;ms whereby law is administered and 
justice reached. It stningely departs from its ]>ioper olliee 
wlien, in place of faciliUiting, it is permitted to obstniet and 
even extinguish legal rights, and is thus made to ^uvci'/i where 
it ought to sul/scmc*’ {Ij. K, 4 App. Cas. .'525). It will be 
well also to bear in mind tlic dicta of the Judicial Committee 
that tliey will look to the essential justice of tlie ease without 
considering whether matters of form have been strictly attended 
to (2 Jl. I. A. 34-t), and that (0 M. I. A. 410, 411) it is of the 
utmost importance tliat the Courts of this country shall 
constantly bear in mind that by their very constitution tliey 
are to decide according to equity and good conscience, and 
that the substance and merits of tlie case arc to be kept - 
constantly in view. 
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0 3,1*. 3 

firm Bitnpljr employed by tbe owners of a ship visiting Bombay to procure 
freight for her for » particular voyage, could not, it was held, be regarded 
under or^nary circumatancea aa carrying on business in the name of the 
owners of such Bhip.(I) A gomastah of a firm ccasea to be a recognized agent 
as soon as tbe firm ceases to enst (2) Bub it ia different where a firm docs 
exists tJjougb not actually carr3ring on business. The survivor of a firm 
which has ceased to carry on business, who is engaged in collecting the assets 
of such firm and otherwise winding up its affairs, is a recognized agent of the 
owner of such firm (3) A political agent is not, as such, a recognized 
agont.f4) 

Objection to agent acting. — An agent cannot act under this rule so 
long aa ]«s principal is within the jurisdiction ; but if he does, and tliere hfts 
tlma been an irregularity, the Appellate Coort ought not, on that account, to 
dismiss the suit, unless tbe irregularity has affected the merits of the case (5) 
Similarly, where a recognized agent obtained a decree in appeal without 
objection, it was held the debtor could not, in esecution of it, object to tbe 
agent (fi) 

Punjab , Oudh ; Central Provinces.— The last clause of sect. 37 of 
the former Code created ad exception in the caao of these Provinces. This 
has now been omitted as no longer necessary. Tiic former Chief Com* 
missioncrship of Oudh has been included in the LicuteDant-Govcrnorslilp of 
the United Provinces See as to former section Notification (7) (Punjab), 
October 3, 1877, No 3857, Punkah Gazette^ October 4, 1877, Port I. p* 391 J 
Notification (Oudli), July 18, 1878, No 532a, N WJP. and Ouih Gazeitc, July 
27, 1878, p 1038. Tn some of the Scheduled Districts there ore special statutory 
provisions as to recognized agents, as in Ajmere (see Ajinere, Regulation X. uf 
1877, sect 28). 


r*. 38,1 3. (7) Processes served on the recognized agent of a 

Service of procwi on party shall be as effectual as if the same hud 
recognized agent. been served on the party in person, unless the 

Court othertvise directs. 

(?) The provisions for the service of process on a party 
to a suit shall apply to the service of process on his recognized 
agent. 

Service on agent. — ^Tho role is of an enabling character, and docs not, 
of course, bar service of notice on the parties fcbcmselvea.(8) Further, a 
person to whom a power of attorney has been given may refuse to act «po“ 


(1) Hatan.li ». Saunders, 8 B H C H 
I.W {IS7I) j see note, 7 B. H. C R. H t. 

(2) Moltba UsmtTaj v. SiscsvAr, 13 
tv. R. .71* (1870). 

(3) Holkw 1 . Pitainbanlsa. £l B H C. B. 
427 (1872). 

(4) Ventatrav v. MadbaTrar, It B. C3 
(IRSC). 

(.I) S, 0^, n»/? , liMtnilM ft F^kitmicliAn'i, 


CB.tr a R. IG9 (1805). This rule ■ppl"’" 
to tiro w lioJe eoctlon t Munoo Dossco t-. Isbiui 
Chimder, 15 W, R. 245 (1871), 

(C) Parv&Ubat e. Vmayek, 12 B. C8 (ISSB 

(7) Hio special authorjtj reed not I* " 
writing! MidaJfsl ft Aims Bam, 1S’W,P. « 
No 3a 

(8) Bn>n Ciiowdliry ft Riirtlftrcc Js'i. 
1804,37. R Misc. 21. 
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o-s^i- 

fclic summons should be in the language of tlie Court, and addressed to tbc 
defendant bimscU and not to Ida agent. In the first place, tlio form of the 
summons should be such as that it can be served ; then it should contain such 
full particulars of the description of the person summoned as ■null render it 
unhkely that the person served should mistake his identity. Secondly, tLc 
contents should be such as to acquaint the defendant as to the nature of the 
claim made against lum. The title of the suit and the plaintiff's name should 
be stated, as also the amount and nature of the claim. The Form requires also 
tt statement of the particulars of the claim. What these particulars are has 
not been judicially determined; but the question is not of much prscticol 
importance, aa the summons is m every case to bo accompanied by a copy of 
tho plaiut or of a concise statement of it. Forms of summons are given which 
arc to be used with such variation as the circumstances of cacli case may require, 
and are a guide ns to what a sunimona should contain. Thirdly, the day of 
appearance is to be specified m the summons, and, according to Form ISO 
of the Code of 1882, it should have at its foot a memorandum stating hours of 
attcodanco at the olficc Even where there is no express rule to.tbat effect, 
tho hom fixed for appearance or attendance should also he stated; tbougli, 
considering tbc language oi sect. 96 of the last Code, in which the attendance 
waa lequired on tho day fucod in the summons, the mention of the’ exact hour 
dul not appear to be material (I) The words ** (o appear " refer to appearance 
under O IX r 6, post (2) It is desirable that a summons should contain ah 
that js lequuad , at tho same time, fotmahsta is not favoiucd at present, and 
It mli bo sufficient if the summons substantially fulfils its purpose of giving the 
defendant notice (3) And a person by appearing and defending may waive 
all objections arising from want of service or defect in the service of summons (4) 
A fresh summons is sometimes required. There aro no provisiona aa to the 
issue of successive summons, though the practice as to their issue is recognized 
111 0. IX r. 5, post. An apphcation foe fresh summons to appear should not, 
however, bo m^e until the first has been returned into Court, (5) and should 
generally be supported by gtouada showing that it was not by any default of 
the applicant that the summons was not aerved (6) 

" Signed ” and “sealed.” — As to tho meaning of the word zee 

sect. 2, ante (7) Tho Letters Patent for tho High Courts and the Acts (8) re- 
lating to the other Civil Courts provide for the use of seals. • The seal is but one 
clement of the proof of autheutunty, and the better view is that its oniissiou 
is a matter of form rather than of substance, as its omission docs not prevent 


()} Uuhm Chsnd, Joe. at 

(2) H«r» D»i r. 31ir» tal, 7 A C38 (1835). 

(3) 8co Hokm lea ctf. 

(4) Soresh Cbnndcr v. Ju^gat Oiuadcr, 14 
C. at p. 2JC (1886). 

(5) IssurChuadcrr. AushootostiChattcrjce, 
1 Ind Jur.N.S 283(1802). 

(0) Urqahatt r. Gilbert, 1 Id(L Jur , K. S. 
221 , ihoofh (n Ifatdon r. Eut India Rail- 
way, ] Hyde, 107 (1802-03), anew •ummoaa 
(^rantiHl on ati objection raised to (iui 


autficwncy of service, without any petUion. 

(7) And as to initials, R. r. Jankl Prasad. 8 
A 293(188B)j Kubra Riheo v. IVajtd KhsOi 
16 A 60(1694) ; Jlukm Ciiand, C. V. C. C6C, 
667. 

(8) Sees. 10, Act Xll. of jeS7 (Bengai) ; b 
J I, Act XIV. of JS69 (Booibay) ; s. 0, Act IH- 
of 1873 (Madras); s. 13, Act XHI. of 18T9 

(Oudb); s.6,ActXI.onS8£){Bur«i*h){ *■ 

U (d). Act XVJJI. of 1831 (I’unjab); »- 
(I), Act XVf. of 1883 (Central rroviHCCsJ. 
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THE CODE OF CIVIL PEOCEDUIIE. FtbstSched, 

0.5,Trl2,13 

12. Wherever it is practicable, service shall bc~made 
Service to be on de- defendant in person, unless he !m 

Jendant la persoa when an agent empowered to accept service, in 
pmlicoble, or on hb ,vhich case serrice on such agent shaU k 
sufficient. 

Service, personal or on an agent. — ^Tliissection corresponds with sect 49 
of tbo Code of 1859. The smumons, at a proper and reasonable time and 
place, should be given directly to the defendant, and not to another person 
for delivery to him, after the serving officer haa eatisfied himself of the identity 
of the person named in the aummona mih the person on wliom ho serves it.{I) 
A p^son who, being tho amwooLfUear of the male defendant, looked after the 
affairs of the female defendant, was held not to be an agent empowered to 
accept 8ervice.(3) There may bo personal service on a minor,{3) See notes 
to r. 10, ante. 


(s, 76.J 13. (i) In a suit relating to any business or work ngiu’nsfc 

Service oa agent by person who does not reside within the 
JobStoefr’**'** jurisdiction of the Comfe 

from which the sunnnons is issued, service 
on any manager or agent, who, at the time of seiwice, pcisonally 
carries on such business or work for such pei-son within such 
limits, shall be deemed good service. 

(2) For the purpose of this rule the master of a ship shajj 
be deemed to he the agent of the owner or charterer. 

Agent carrying on business. —To satisfy tbo conditions of tlis rule 
At to service of summons on an agent, there must be a person residing 
without the local jurisdiction, hut carrying on business or work witliin 
tbo«c hmita by a manager or agent, aud sued on account of such vx'tkJ 
tliat IS, business either actually it&cif earned on by the agent or ma».ig«. 
Of forming part of the business m tlic sense of a connected course of tr.in’- 
actions to the management of wlui,U he has been duly appointed p) 
This rale and O III r 2, clause (6), arc to be construed together, and nr® i*'* 
tended to carry out the same scheme of relief, which rests upon the idea 
that where an agent has been put fonrard substantially to take the place of 
his pnncipal within a particular juriadictjon. he should take the place of such 
principal (at the option of any persoix who has dealt with him) in any legal i>ro' 
cccdinga that may nrise out of the buataesa or work in which the agent has 
been >’irtualiy a local principal. The manager or agent contemplated by th® 
Code is one who has an initiative and independent discretion, albeit subjef* 

(If See Zlokm C. D. C. 677, 073, {2} Ram Soondurco r. Itance Saruf, 1“ 

where the pomts mentioned ^together \nlh W. jR. 33 (1871). Soo notes to 0. III. r- ” 
the que^tjtwi of errvire on Goieraoient w (3) Snreeh Clmndrr Jugut Cbondfr, H 
rBtlw (vy «>niriab f )trun;;K )ica(£ of office) ore C. «t p. SIS (1 BSU) j fco O. r. 10 
moreJiilIj diMUjonl. (1) fJoeuWas r, GajiisJii.d, I U tlOflfiO) 
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THE CODE OP CIVIL PROCEDimE. 


First Scarj? 
0. 5, rr. 1C. IT. 


the service on the adult members of the family, which will not be good unless it 
is proved that there was no agent empowered to accept the service.fl) 

“ On any adult member," etc. — ^The person on whom service is made 
must be both adult and male. The object of this provision is that the copy 
ehall be delivered to some person of the age of discretion who will understand 
for what purpose such copy is delivered, and will give it to the defendant on 
his coming. This is all the more necessary as there is no provision in the Code 
requiring the officer to mtorm the person with whom the copy is left 
of its contents, so as to impress upon him the importance of delivering it to 
the defendant as soon as possible. An adult member will be deemed to lesidfi 
with the defendant only if the two are bond /<?e living in commensality, or ot 
least in the same house (2) 

[s. 79.1 16. Where the serving officer delivers or tenders a copy 

Person served to sign of the summons to the defendant pponallv, 
acknowledgment or to an agent or other person on his bebaif, 

he shall require the signature of the person to ■whom the copy 
IS 80 delivered or tendered to an acknowledgment of service 
endorsed on the original summons. 

Acknowledgment. — The serving officer under this section, which corre* 
sponds to sect. 54 of the Code of 1859, must either deliver or tender a copy 
of the summons and obtain an acknowledgment on the original. 
showing of a summons is not sufficient (5) If the party refuses the acknowleag' 
meat, then the serving officer should proceed under the next rule (4) A ni®rc 
refusal to sign a receipt or a summons is not an offence under sect. 173 or sect, lo^ 
of the Penal Code (5) ‘ . 

f*. 80.) 17. Where the defendant or his agent or such other person 

. . <15 aforesaid refuses to sign the acknowledg- 

ieEi*^reiuses traccent jnent, or where the serving officer, after 
aerrice, or cannot be ^nd reasonable diligence, cannot nn« 

' the defendant, and there is no agent 

to accept service of the summons on. his behalf, nor any other 
person on whom service can be made, the serving officer sh®* 
affix a copy of the summons on the outer door or son^c of/icr 
cons'picuons 'part of the house in which the defendant oitlinaru) 
resides or carries on business or personally works for gain* 
shall then return the original to the Court from wliich it 
issued, -uith a report endorsed thereon or annexed thereto stating 
that he has so affixed the copy, the circumstances under i 

(l) n«kmChaiid,ar.GOSO(aoeO»l.ir. 20(18CS). ..n/.Mn 

GCen.KotCT,<0)<I.). (I) Marull »■- Vitliu, lOR. UL 

(2> Tlokm Ch*i«J, G P. G 1590. (6) U. r. Krhhnft Oobtiid#, -’«> • 

(3) Cf.Il.f.Kawanlal.6B. It.GIl.Cr.n. (ISM). 
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TIFE CODE OP CIYlt PROCEDURE. 


FrE?T Sarto. 

0 6, r. H5 


infoiinafion and belief.” In tbo lasfc Allaliabad case cited, tire verification 
was in the following form : ** The contents of tlie petition of plaint are true 
to the beat of my knowledge and belief,” and a Full Bench of the Court IieM, 
that although the verification waa not in strict compUanco with the Code, it 
eiibstantiaUy complied with it. A failure to distinguish in the pleading between 
the facta stated on personal knowledge and those stated on information and 
belief, must of necessity defeat to a great e.Ttent the object to be attained hy 
verification, unless the person verifying » held to have made every allegation 
upon personal knowledge. The rule has now been amended in accordance 
with these rulings and governs all pkadinga. A verification to the effect that 
file contents of the plaint arc aubatanUally true ia not Bnfiicieat,fi) oa it 
tains a qualification wliich is a material departure from the requirements of the 

Codc.{2) If an attorney, having obtained leave of the Court for '■> 

means to verify the plaint himself, ho sho”’'* " * 

account, and not 03 tl'A . 
merely as the plainti . uugftt to see the plaint 

and verification, and .. »uu attorney to sign the verification for hiDi {3| 

The General Rules of the North* Western Provinces <4) and Calcutta H'S^ 
Court8,{5) provide that all verifications ‘‘shall correctly specify tlic date a^d 
plaeo at which they are signed ” This rule has now been embodied la 
the third clause 

Course to be taken when verification defective. — If the verificatioa 
of a plaint is discovered to be defective at any time whilst the suit is before 
the Court of first instance, the plaint may be amended* by the Court.(6} If 
8ucj» defect be nob discovered until the suit comes on appeal before an Appellate 
Court, such Court may, if it thinks fit, return the plaint to the Court of 
instance to bo amended by it But where the defect is such that it is c£>w<^<f 
by the provisions of sect 90, ante, there is no necessity for the Appellaf® 
Court to take any steps to procure the amendment of the plaint. In any 
a defect m the verification of n plaint mil not of necessity result in the disiuhs** 
of the «uit,(7) Or hi its being decreed (8) 

16. The Cowl may at any stage of the yroceedings order to 

Striking out p/ead- he Slruch Oltt OT ’ * ' 

ings< 

or which tnay tend to i/ie jair Uini 

of ike snit. 

Striking out pleadings.— Tliis is a general provision, taken h®'” 

0. XIX. t. 27 of the English Rules, for enforcing the preceding rules. 

(1) WsggoiKT V l}ro»a, ft IFow. Pr 212 that Code, that the order for ftwendwent 

(Amer). coakl not bo mftdo aller the setttemerit o 

(2) HukjnCbnnd, C P C. G2i issuer: BarodaProaadRoBov. 

(3) UpciKlroLaUEiwc.CC 076(1881) Cho^rdbury, 2 C. L. 3. 11 {1003). 

44) Rulo 14, cited In llukm Qiend, O. P. (7) Rapt It&m v. Katesnr Nath, 18 A 3 ' 

C. C25. (1890) 

1&> Rale 6 (8> Riittun Gael r Tara Pro^anna 

(R) Umlrr the fonwr CmJo it aras heU, huri, 11 C. \V, N. 871 (IWiTJ 
haring regard to tho proid*ior» of sect. 53 of 
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it was ma4c. It is submitted aUo tliat notice shoukl have been given, thoush 
it has been held that if a party has notice of the suit but does not appear, the 
fact that the plamt was under such circumstances araended without notice to 
him did not nnlldy the decree thereafter made.fl) A defendant (2) wight 
feundarly apply If ueitlier party npphed, the Court might, under clause (i). 
of its own motion m tlic specific cases therein mentioned, return the plaint to 
tlie party to be amended by him so as to remov'e the particiilar objections 
nhirh might exist to it The party himself then amended his plaint, isu 
undei clause (b) the plaintiff Jieed not have amended at all after the pUwt 
was jeturned to him, hut if he did not he incurred the penalty of sect 51(3) 
The Ongindl ('omt could not, unless acting under the orders of an Appehaft 
Court, retuin a plaint after settlement of issues, for after that period the 
power to amend was with the Court alone , (4) but if tliO plaint 
amendment and the fact was only discovered after issues had been set c > 
the Court could ntnciul the plaint at any time before judgment (5) ^ 
appaiently not intended by the Legislature that any necessary amen wet 
should take any form other than that of an amendment in writing on the a 
of the plaint , and the Court was not competent to order on amendmen 
Ml as to rcquuc that a plan should be appended to the plaint (6) Strsig i , ^ 
incidentally cxpiessed an opinion that a plaint, after being once 
loi amendment and amended accordingly, could not bo returned , 

amcndmcjit (7) In cases in which leave under tho Charter had to be o ai 
prior to the institution of the suit, no such amendment could be allowea 
would introduce a new cause of action, for the grant of leave must be 
rciale to the suit as put forward in the plaint on whicli leave is / 

tlie Judge accepting it.(8) When a plaint was returned a time had t 
fixed within which the amendment must he made (9) The Court, ho^ » 
liad a discretion to extend even after the time originall}' fixed fot j, 

had expired (10) If the plaint was not amended wntliin the time fixed it 
icjpctctlimdex sect. 54 (ft). 

Clause (i) of sect. 53 of former Code.—A defect m tlio 
a plaint <hd notof necessity robult mthe dmniss.'il of the suit (11) Bem^e 


(1) SaiUio r Clolab.au \V N 3Tr» (18*17), 

(2) Sev D.MnoUiw l)a^ «• Oopal Chsntl, 7 A 
7'>. at p. 83 (ISS4) In Muttiap|ut «■ Muthu, 
27 M 80, 84 (1903). Sir A Wlute, CJ. 
Iiowtvcr, sakI " Tiro t’oUe apparently «toc^ 
not tonliMnpbtc an ap]>Iictt(ion liy a jiatiy 
that a plnint lx; aroendotl and procmlm^ 
stAj’Cil till the Bmendmcnt m made ” 

(3) Rajil Ram »• Katcanr Natli, 18 .V 300 
(1600) 

(4) Rai] Nath V. Cboworo, 20 A. 218 
(1903) [mujoindcr of cav$» of ft<.tionl ; ami 
see not, % po-tf, O VJI r. U , “ Reicctwt" 

(5) Itaj»t Ram r Katcaar Katti, tupra. 

Set J^a«» IU,ti<wi 17 C. W. N. 9^0 

(1912). 


(0) CTronbaiaia r. Riidfapi. 11 H 

i r.7l 

(7) Batlr-im-nj'>a r. 

» n J! PS 

(8) Ramputtal, i I'rpmMiKli, l 

„ ,r f p. 

(9) See ismail v. Arumiiga, I JI J'- ^ 

17 (1803) ; and the same rule *1’* , 

lemorandumofappcal : SiieoParta «. 

h^am, 2 A. 875 (IRf'O), irtll. 

( 10) RhagM anilM Bagla v. Hap Abu, v> 

,fl A 32« 

(11) Rapt Ramr. Kal.-^ar A-o- 

L.i In Eroon-Uirc.. r. 


y. ■ t ’t, ^ 

Vi. <!!, . 
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mnltifariousneas being discovered at the first hearing, the Court might, on the 
defendant’a application before any eiidcnce wa^ recorded, reqidre the plaintiff 
to elect which cause of action he would proceed to trial upon, and should direct 
the remainder of the ckim to be witlidrawn and the plaint amended 
accordingly .(1) Whilst tJic Court could not relum the plaint after settle- 
meat of issues it might amend it at any time. If there were misjoinder of 
causes of action the plaint might be amended by shikii^ out the part which 
was not properly joined.(2) Where there was misjoinder but the first Court 
proceeded to trial, not having returned the plaint for amendment or amended 
it, it should dispose of the case on the merits (3) Tliere was nothing in the 
Code to warrant the proposition that when a Court of first instance decided s 
question of misjoinder m favour of the plaintiff there was an end of the matter, 
and the defendant was precluded from r.aising the question in appeal (fl 
^Miere, however, a suit was not objected to on the score of nusjoindcr of 
causes of action at or before the settlement of issues in the Court of first 
instance, the Court seeing, in second appeal, that the suit had proceeded 
through three Cotwts, did not feel j’ustified in dismissing the suit i5) The 
Appeal Court might dispose of the suit in the mode in which the lower Court 
ought to have disposed of it if it had held, as it ought to have done, that there 
was a misjoinder and might direct that the plamt be returned for amwid- 
menf (6> 

Clause (iv) of sect. 53 of former Code.—See notes to 0 II. r. 1, 
Amendment by Court under clause (c) of former Code.— Tliis 
clause did not form part of the Code as enacted in 1887, and togctlier with the 
words “ <u oi in clause (b), was introduced by sect. 9 of Act Ml of 1888 (•) 
The wonh “ o/ «ny time be/ore judffmfnt " meant substantially the same as the 
words “ot oiiy sta^e of the proceedings" m the corresponding English ndf. 
0 28, r 1, under which leave to amend was refused after judgment, hut 
an smendment might be made at any time so long as anything remained 
to be done m an action, though it be only tlie assessment of damages, and 
even on an application for a new tnal.(8) Under clause (c) the Court itself 
nught amend at any time before judgment but not after.(9) The plaint stiH 
lemamed on, and was part of the file, although the Court might depute »«)' 
person selected by it to fahe the plaint, for example, to a pardanashia woman 
who was plaintiff, or to a person who through illness was unable to attend 
Court for the purpose of its order being complied witJi. Any amendment 
under such circumstances would b<* an amendment by the Court itself. UndT 

(1> IrotnjctiojntoJudicwlOtDecretraniab (6} Lingaiamat r \Vnkatamniftl, 0 Jt 2^'' 
Clue! Court), % 2. T. 1 (lu) ; s. 2. r 31 j J18S2) ; Rsmanuja f. Devanayka, « Jf- 
Hukm CbaiHl, a P. G C32 (1885) ; Sahma Btbee v Sheikh . 

(2) Cutis r Brown. 0 C 323, at j. 332 16 A JSl (1B95) ; Raj]f> Kuar t- DoH 

18 A. 432 (18%). 

(3) Kithna Ram n Rnkmini SewaV, 9 A- (7) See for the earlier lavr, RanioJar c 

221 (1887) Gopal CJiand, 7 A 79 (1885) 1 '• 

(4) Muthappa r, Jlothu, 27 HL SO, 8.7 Dongr*,CB. ROD (ISSl) 

(1903) fieetww.jml (ft) Aonunl rroetice, 1903, j» 37« 

(6) Sanna r Ganaiw. S Rom lu It 18.5 (9) i'crcJval e. OoIlerlM i.f CliittagfwiJT. 3' 

a«l«(1900) 
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of tlic jilaintiffs’ riglit and to rc-Uear tJte appeal (1) It lias, however, beta 
eaid lobe undesirable to allow amendment in second appeal when the plaiatm 
has in two Courts never contemplated it, and lias even gone 80 far as to pmiat- 
ently maintain his case as origmoUy brou^it (2) Antendment has hcen re luc 
with rcicrcnco to a state of facts occurring since the decision by the o”?”* 
Court-(3) Amendment Las also generally been refused where the plamtilt 
perejsted throughout that the suit as framed was maintainable, and pcrroisuon 
to amend was not asked for in the lower Court.{4) In a case M’here no amen wca 
was asked for and refused »n the Court of first instance, but, on the other baa , 
objection was taken m the lower Court, and the plaintiffs elected to ta c on 
issue and to allow the suit to proceed subject to the risk of on ndverse decision, 
the Court said “ it ts true that, as a general rule, the plaintiff 
inittod even, on appeal, to amend the plaint when he bod fram^ it 
under a nustakc or erroneous adMce, ond the other party could be odequa c 
compensated by an aw'ard of costs, but it must be observed that > 

amendment nugiit possibly create a necessity for fresh written statemeo a 
for fresh isaucs, and practically amount to a trial dc noi-o from the commenceme » 
It is mivli more convenient to leave the plaintiffs to tlic liberty of ^ J 

a suit for ejectment, so that the opposite party might in no way be 
in his defence or harassed with a second trial of the same suit, (o) ® 

of the proceedings, whether in the original Court or Court of Appeal, a w i 
an application for amendmeat is made ought effect the question whetu 
frhonld be granted, os to which, see jMit. 

Proviso to soot. 53 of last Code.— Tliv object ot tbia P™;'’” “I* 

to prohibit amendments which involved the trial of issues substantially . _ 
fcomithosoraisedbythcoriginalpleadingsfG) Secnoteson" Chaugeofe a 


of suit,” post. 

Present provisions as to amendment . — H 16 is taken frimi 
O. IG, r. 27, niid rr. 17 and 18 from 0 28, rr. 1 and i. J 
rule provides that on failure to amend the order for amendment ^ 
void R 18 more specifically states what the effect of a failme o am 
From a review of tbo preceding case-law and the provisions of sec . 
last Code, it will bo seen that the present powers of amendment are p 
much wider terms Amen^nent may be either by the party or 7 
Court. No mention i 3 made of return for amendment, but this maj 
place where the party applies or is directed to make an amen men • 


tlj KarftMRdMv IjuryanH^rayacw, 13 M 4SI 
(I8SU); Sfrfianima v. Clwmwpi**, S!0 467 

0897). 

(2) ijurf ndra N«ra<ii ( Hlini Lid, 23 C <&3, 
756(1891); m EcWin r LiUlc, 6 

Tiimp^ It. 3G6, it IwW tl»«t the C A had 
{«>a»T to ammil e>en where the Court below 
oflrml leaie and thr oilvr iImIuvmL 
(.6) Cu^ni'lii r lVniow3c\3, 12 M. 196 

(1) N, iblra Nath I I'nvt. Ji <2 Sill, 


588(1897) , ObhoyOobindf 

277. 378 (1882) In Durga Pross't r. * ^ ^ 

zvA, I A. 691 (1878). 11.C 

ftUovr «n amendraent as tho I'lam 

have oOcml, but did out. to pay ^ ^ 

ulwli beuubscgueutly ofTirod loo'i * ‘ 

brougUt ha auit. 

<6) Xamyniia v. SluiiiWunni, 15 -'1. - - - 

M, 

(ti) l.nkaUuu«p|vi c. - 

(1901). 
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bct aside (1) In Die case citeiUS) tto Privy Council said : “ Some 

was attaiod by learned counsel for the ™™rol opiluos 

tJie p]amt.iff’a case waa auted in the plamt, but their L p 

that m dealing the case they must look net to the 

nlaiut, but to the issue which was eettled for trial and to 

£ case was seated by the lower ConrU," (3) 

pomlod oof that the object of the pla.rrt 7“ ”£5 

disirate before the Comt, but it was for the lat er, p m ,„i,gtauce and net 
It, to detetiuiue the real issue between the .'ullinlra in form 

merely the form, of the plaint must be circniMtsuM 

seeks for eonfirmation of posscBtiou, yet sets out 7“ ^ 3 , OM 

whroh are in themselves a drspossessron, the suit should h^reatedrea^ 
for recovery of possoss.on (5) IMrste a surt f^eVd rut!* 

as one for rent, the (aet that the plarnt.d f £„t onli. Wed 
bun to a decree for nuydec rent, the defendant sdmittmj! that tent 

Wh«o\hote ,» a slight varranM 

l■vldenoc. but the defendant has not been nnsled tliero F' , yi,oiigli 

from eallms evidence, the plaintifi's smt should not he „ 3 „v 

a plaintiff does not prove the pteerse bring auel!i« 

stantially right be ought to have a deerco, and pe proves In 

ouit (8) rV plaintiff who brings forward a torn, /tie cn^ wMi h p 
suhslauee, tlioiigh not in form. wiU be .Misted by £rie<l (9) 

absence of such special etreumstances no such “’'“'‘J arclahns too nwcli 
It IS not a rule of universal application that a 1 ’’“"'"® jteo to 1» 

or fmls to adnut reasonable deduotmns 

deprived ol that to which he is kgsUv entitled (10) It might p ^ 

in SIowlvio AtMlwullali r Slun-owtiddccu, f -'lulicali CTiumler, 2 j W. K i ( 

15 W B 286 (1871) Ka.k Dharco v U 

(-») Raja Bap r Rai« lUwm. 7 A 1. II (1875) j Amtf Hos^n »• y,|. 

(1^84). HI A H». 105 Cd«m base.! o« 

custom and Utt , dccrwd on UwJ 11 C K B 4oMl8 ^ 

( 3 ) 5 c« alw Arbutbaot tf Bc««. b B L B v Indranan Boy, -a ' 

373 , s c . 14 W n 181 (1870), wborc tbo Tenetput «• Cfwsain, 4 C. 4b ( / 

cose wa« oToncoasly stated »n tl>e plamt, but (0) Wusst. Btbco r. 1 agu » 

It was beW that the suit aboaW not have (1874) ]{_ (,jS 

been dwmisacd on that groutnl as the tasuoa (7) Banchordaot v. an » 

laiscd adtnrtted of tbo true questaon bc«ng (1890) st .o^.Mohun.l'’"’-^* 

tr«a The aubstome amt not tbc mem (8) Roy Kitborc v. Ilut^ -Mabu 

Ijlcratwordmgoftheissuesistobcreganled 195(1873). 4 0 4C(I8‘8) 

Hunooman Persand p Ma«t. Babooce, « (9) Ter.etput r. G^sam. 4 b 

M I 4. .. p. 4II iiKC). , («»1 

(4) Djst,mSIubKTBtOtt,AWool,6aG02, liammatl, 21 A - , ^>50(1889). d 
«i ,„7«; whc« U w.. pemted eet <h.t At.o. e B.l.t Ata, B A- i,3i 
H» term ot tlw pUinl m.ife no diUcre.™ WU th.t „ortr«nl *" 

s. tegad. tbe sefaUnlBl delcn™ "■ •!» “'"'f ^ Ldo ollre.lie" 

vav ^ hi h Ilia 

IS) Sloollie AWooBsfc e. Sli.l.. Melee- "'ten* wi* ”” ” 

•uwldpcn, Ifi W, B. 27 (1871) ; Ka«hecKalh BaanWlbem. 
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tt ijpecidi contract against twelve anna 6>}iarcrs of an estate on the ■ground lliaf 
they Jiad taken a labulyai; claim based on tlic ground that plaintiffs, being 
oecupancy ryols, diad a right to a potlah at a fair rent ; (1) claim based on 
inv.ib(bty of a will; claim nbsuimng its validity, but alleging that it dd 
not dispose of whole of testator’s property ; (3) claim for declaration that joint 
projwty was not liable to be sold in oxecntiou on the ground that the decree 
\\A& for debts incurred for immoral purpoBct; claim that plaintifls h.ul 
boparated from their father before the decree was passed against liiui;(5) 
claim for share of produce of property left undivided at partition ; claim fer 
partition of that property , (4) claim for spccihc performance J claim to cancel 
contract and retain deposit; (5) personal claim; claim against an estate ;(C} 
claim to eject tenant, but failure to prove lease ; claim to fall back on gciieial 
title .vs though no lease had been set up , (7) claim to land as mirasdar ; clflini 
to hold as occupancy ryot ; (8) claim as lieir of K. ; claim as heir ofd. t\ Q. I (5) 
claim to remove budding erected by defendant on plaintiff's cxclunvc 
pioperty; claim for demolitiefn on joint property because erected without 
cO'Ovvncrs' consent, (10) claim for possej>ston uith mesne profits; tJaim 
resumption ; (U) claim for possession, cLiim to symbolical posacssicn os 
landlord, (12) claim to Khas possession of whole projxnty and mesne profit, 
claim to propiictaty right of one-foiuth of wlm-h he is not entitled to 
possesidou , (13) claim to establish right of ownership over land ; claini to 
casement over 8amc,(M) claim to redeem one mortgage; chum to redeem 
anothci.(15) claim for ejectment; claim for declaration of rcversion-U) 
right ; (16) claim for declaiation of title by purchase ; same by Jong poea’S* 
Sion , (17) claim as pre-empt or based on vicinage and separate ownership ; 
for pre-emption as joint owner; (18) claim to set aside surpeshgi: cltum fw 
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commencfiment raise an alternative case. ^Vbetc he has not done so ho may 
have leave to amend his plaint and to state his case correctly therein if the Couit 
thinks that ho has resteQ hia claim upon wrong grounds from misinforraatioji, 
ignorance of law or fact, mistake or misconstruction of documents (1) IMiere 
in a suit for tho rccoverjr of a sum due on account, the defendant raised a pka 
of hnutation, lea\*e was granted to amend tho plaint by setting out an acknowledg- 
ment signed by the defendant within the period of limitation.(2) ^Vhe^o in 8 
suit for rent tho plainti0s described themselves as “ executors and truitees of 
the properties of an endowment” they were allowed to describe themselves as 
“ de /ado managers and persons interested m tho endowment ” (3) \Vlierc it 
was argued that an amendment allowing an alternative case to be raised con- 
verted the suit into one of another and inconsistent character, it was held that tltc 
alternative claim which arose out of, and was immediately connected with, 
the same transaction was not inconastent , (4) the Court, however, adding that 
tho proviso to this section in tho last Code must be read with sects. 43 and 45 
of that Code, and was not mteaded to interfere with them. Sci as to 
wlietlier this was not stated too broadly. It docs not follow that because » 
[ilamt aught have ori^nally been brought in a particular form, but was not, 
tiiat therefore it must be amended into that form. If so, the object of the pro* 
vi.iion might in some cases be defeated 

As already pointed out, the section has been now amended. In all cas^* 
the Court has a discretion (6) In exercising that discretion, it will, following the 
English practice, in general refuse an amendment which changes tho action into 
one of a substantsallv different charactet which would more conveniently be the 
subject of a fresh action The question thus becomes one of discretion and not 
subject to a rigid role Whether amendment should be allowed must depend on 
tho circuuvstance.i of each case Mere technical arguments showing a conversion 
of character mil not be given effect to There are such cases of com’crsion 
wiicrc ameniluicnt may be properly allowed On the other hand, any suhstnnfia 
change in the claim made, making it moro convenient that tliey should ho to'’ 
subject of a fresh action, mil be refused 

Costs. — In England tlic amendment may be allowed ” on such ferjos 
as mav be just ” (C) And the Courts may, therefore, there impose terms as o 
other matters than costs (7) In this country the Courts could formerly, by tl'P 
terms of the former section, impose terms onlv in regard to costs. As to thes*-* 
they are entirely in the discretion of the Court, and they are sometimes (particu* 
larly when the application la made before trial) reserved (8) Tlic section iiftS 
however, now been amended in conformity with the Englidi ruk. 
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(2) Ounnftjt v. ^lahan]}, 31 JB. 3S0 (tli09> 

{3) lUienpot r. Juarmul, 13 C. L J 381 

{4) ««r»] t7j«n.l r MoJiun lliW. 25 (X »7I 
aso.aoocisesjs - o . 2 o. w, n. fMiii tn 
enfwcmoHKOjrc, |>}( a of infancy; innenilc<l 
• t'lim Hint liff'-nitant wAt by rcA'ton of 
i-iiliiln} Ift Ti K vn Ibw ib f« ncc} 
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(7) See King c. Cfioto, i Clf . 

(8) In appeal and ui onlmng a rcmnn' • 
a party Bmrndlng Iiai ln-cnordernl 

• 11 coils «p to dftto MllJjin ft 

Dhani Ham r. Uhiolfadi, 22 «' I*- 
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trial what is the real point to be discussed and decided (1) The two 
points to be attended to arc the form of, and then the contents of, the stsfe- 
meat. As to the first, the former section states that the langiuge must be 
both plain and concise. (2) This is a matter now dealt with in 0. t. 2 
The material parts should be stated in a summary form, clearly an^ 
precisely, yet briefly and succinctly. While a liberal construction should 
be given to pleadings, bo as to give effect to their meaning to be collected 
from their whole tenor, they ought to be expressed with sufficient definite' 
ness to enable the opposite party to understand the case he is called upon 
to m€ct.(3) To avoid prolixity, the pleader should omit every allegatiou 
which is immatcnal and unnecessary, a.s also all unnecessary details when 
alleging parts which are material.(4) A certain amount of detail is necessary, 
“ Although pleadings must now be concise, they must also be precise.'* {5) 

The statement of facts must be with specific particularity, and not by way 
of vague generalizations. As observed by Reed, J., in the opinion of the Suprci’’^ 
Court of Colorado in RohitLson v DoIorc3,(C) the conclusions of the pleailer, 
stated as facts, broad gcnetahzations, sweeping and comprehensive a^sertiout 
of conspiracy, fraud, mismanagement, and inconipetency, cannot he made, w 
pleading, to supply the wants of specific facts ” 

Thus It is a settled rule, that in an action for false and fraudulent 
misrepresentation, the statement of claim should state the details of eafli 
alleged misrepresentation (7) In fact, it is a general rule, that where fraud 
is intended to be charged, its details must be specified ; and general ellegatious, 
however strong, are insufficient to constitute an a^'crment of it (8) 

0. V. f. 4 In the first cited case, jbord Selborne observed, that 
regard to fraud, if there be any principle which is perfectly well Bottled, it •* 
that general allegations, however strong may be t}>e words in which they 


0) rfl-JcsKchMn, Thorp v Holihworth, 
3 Oi T), <530 

( 2 > In B»hr<h«r Persbad c Uam Chiinin, 
J>A If r’ R 25 (f 8 : 3 ),atp. 28 ,Slujvrt.OJ, 
Bttid “ I do not desire to apply strict rules of 
pleading or any iinncreswy refinements of 
legal art in onlcr to work out the requite* 
ments of our ('otic of Procctlurc, but I muot 
upon the ollcgntion ol »IJ leferant 
facts being clearly and coberrntly slated, 
and it w, in my judgment, no part of the duty 
of a rViurt to help Iihgaota by suggesting 
what tbr,r tneaniag w in effect, or by infer- 
ring their right of relief from confivied state- 
ments, which at !«*t only Huggent but do hoI 
d^tinetly express, the legal clainis.” 

(3) Indue Clinmler i. Uadba Kishorc. 19 

1 'V 90,81 {1892); a r. in C. SOT. 

(4) Annual PracHce. 1905, p. 236; andsee 
irijkm dianil, P, C. 591 ft , wliere the 
»>il>)e< t H innn? fully eontulered, ami OdgiTs 
oil I'badmg The subject erf pleading 
g. ru rally w now dealt witb in O Vf , «»/e 

{.•i) TVr Kay, rf , /» sr Parton. »> \V. R. 


(Eng >287 

(0) 29 Puc Rep. 750 (Amw.); «tcd m 
Hukm Cband, 0. 1\ C. fill. 

(7) &digm»nn i'. Foung, 1831, ^ "r* 
IT. W 93. 


(8) IVaUingford v. Mutual Society, 5 Apr 
Gta C9T; cited in Gunga Naraia r. 
ram, 15 C 533. C37 (1888); c.. 15 I • 

U8, Lawrence v. Norreys, 15 ^ 

221. The Panjab Chief Court, in ifi 
structioin to Judicial Officers " (« 2, r. 
(lii.)), laid down " Plaints containing 
and !<ww statements of a general cUiMc e 
alkguig ‘ fraud,’ ' collusion,* ' cl'fi It*’ ' * 
and fraudulent acts,’ and tlw Jde, wJne i 
never made to toko a definite shape am 
frequently impoaiiblo to prove, ^ 

admitted. Thia aloiild not hi ’ 
Wlwro fraud ia aUogod. the juiTtiVuUr f'« 
showing tlint it ho* octii.ally been !* 

mu'll lie plainly and definitely set ’* /, 
jJalnt Iwing retnrncd for nmendmerit !>' 
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for breach of the contract to give possession of the mortgaged property :{1J 
the Comfc observing, in the latter cited case, that it was immaterial whetltr 
the demand was regarded in the light of a suit for compensation in damages 
for breach of the contract, or for money had and received for the plaintiffs 
use, or for money lent. So also, in a suit for rent on a lahil^at, if the laMi/'il 
is not proved, a decree may be given for rent at the rate proved to be paid 
before the alleged habuft/nt if there should bo evidence of that, (3) even though 
that may not have been expressly claimed in the plaint.* In the under- 
mentioned case (3) this w'as not done, as there was no such evidence ; but the 
Full Bench said : “ It is rn the discretion of the Court to amend the plaint or 
the issues, and to allow it (i.e. the alternative claim for rent paid before) 
to be tried. And where the omission to make the claim in the plaint appears 
to have been from inadvertence or by mistake, it would be proper to do 
60 ” Where in a suit for possession of certain land on the basis of n lease granietl 
to plaiutifl in 1234, it was alleged that the plaintiff had continued to 
hold it since then as a lessee from year to year, he was allowed a decree on 
the ground of the facts proved abowing that he bad an occupancy right, 
such alternative title not being inconsistent with tho alleged title under 
the lease (-1) 

Nextly, as to the coutenta of ih« etatcmciit. A defcmiaiit is entiUed at 
tlie earliest stage of the hearing to obtain the declaration of the Court 'upca 
tiic tjucstiou whcthei tlie plaint disvloscs a cause of nction.fG) 

Among ultimate o|H‘sativc facts, tlio plaintifl’s title or right vidch has 
bcGu mfnuged inmt be first stated The cxpreseion cause of actiou ” 
been understood to be used m this section m its broad sense, as induing 
tJie infcmgcment and the nght infiringcd, which latter must tliereforc be set out 
m the statement of the plamtiff’e cause of action Thus, in a suit for rcdciup* 
tion of a mortgage, the mortgage must be stated (G) In o suit for a declaration 
of title to a property which the plaintiff admits was Bold to tho defendant’s 
ancestors, and to which the plaintiff cannot catablisli a right without setting 
aside that sale, the jiUmtiff should allege the circumstances which he je|ie3 
upon for avoiding it (7) And where the plamtiff'a right to the thing sued for 
IS derived by assignment, the fact of the assigaincnt ought to be stated in tlie 
plamt (3) A plaintiff smug for jiosscssion of land by redemption of the mort- 
gage, roust show i« his plaint the cxiatrag title ho intends or hope* to 
prove, and upon whioJi bo rcliea as entitling Imn to the relief which h'' 
aska (9) It is a general pnncijdo, that a plaintiff suing for possesi'ion must 


(i) Miihrah 3in*h r. Uiautiar^a Smgii I 
-15 (ISS2}: ^leo Naram r Jai tiohiad, 
( A 2M] (1682) 

t-) Koushaa Bihce t Hurray Knsto tfdth, 
SC V26 

(3) Lukhce Kiuilo l>as r, Suoteerwi'li, 13 
D. L Ik 213 (1874) 

(M Kurjon I\-r5Wl r Kftshco SI 

W, n. 121 {IS73) 

(d) Umamojro r Uaj Kritto, 3 C. W. ?• 
JiOttSSP) 

(O) Shrv r. Latit Kuar, 18 A 403 


(»«%} 

{71 .VEUDUitm Khati v Zia-ut ’* 
309(18321- 

{8) Broeke r. UiVtwiiiSt "• 

(9> Parjnajwmt r. SftlnU .Vh, 1 1 A 
(ISS'JJ In Iho caw cilcd, Edg'', CJ, | 
wl«un llu) olhct Ju'tgpa concurred, I't**"!"' 
ttint H woultl not hare Wn suftf-Jfiot to et» " 
** that B raoftgago of th« lanti in ij'icstion ” 
U«‘n eranlril to the tli-hmlaHt, or hw 
tort, ami that lUcy, *-i Ito wsign^ *' 
uiortgagor'a right, ■» ere rntilJwl torch rn* ® 
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Buit for obstruction to a private right of way, the plaint ought to show with 
reasonable precision and exactitude tho termini of the right of way and the 
course which it takes.fl) 

It has been held that alternative reliefs inconsigtent with each other 
may be demanded, there being nothii^ in the Code against the joinder of 
such relicfs.{2) In the case cited, the plaintiff prayed to be declared the 
proprietor of the whole viUage, and, failing tliat, to be declared its occnpaccr 
tenant ; and it was held, that the plaint could not he returned for amendment, 
though, if it became necessary to consider whether the second relief could not 
be granted for want of jurisdiction in a Civil Court, the soit might have 
to bo dismissed. 

It is usual to insert a prayer for such further and other rehef, than the 
specific rehef claimed, as the Court may hold the plaintiff entitled to. A plaintm 
may in such case have relief according to what he has alleged and proved 
The prayer for general rehef will support any relief consistent with thf 
case mad** in the plaint, provided that there is no surprise on the cefen' 
dauts, and that they saficr no iDcoavenicnco by it.{3) So under the genera 
prayer the Court has granted an injunction (4) But under o {Tayw 
general relief a plamtifl is not entitled to any rehef which is inconsistfa 
with his plaint (&) It must be considered as hunted by the foots alief-cdact 
by the prayer for express rehef (6) Under r. 7 it is not now necessary to a? 
for general rehef . 

Belief not founded on the pleadings should not, as a rule, he granU 
But where substantial matters which coiatituted tho title of all the 
ate touched io the issues, and have been fully put in evidence and formed > 
mam subject of discussion and decision m the Courts, the case docs not come 
within the rule, and a declaration of the rights of tho parties, though not foun '• 
on the pleadings, may be made («) 

Mesne profits. — This clause does not apply where mesne profits arc riaimc 
only from the date of the suit (8) 

Salt as representative tRulo 41, — Whether the suit is brought 
plaintiff in his personal or representative capacity must be determined 
the statements in the plaint, and not merely from the words indicative o ^ 
capacity in tho title So where the averments in, and tho frauu^^o P 

1 12- Soma of theso eases were diseimcd (4) Krisf o llohiney Koll.v j<j 

and dia’inguisbed lo Itaj narain Das r *' '* ' ‘ 

Cliosrdhupy Shama, 4 C. W, N. 162 0899). 
anti Xotwitbstaadmg tlio oiou^ioq of tlio 
{r*oris>oa in ibe Code of )K>9, ciTcet was atil) 
gtvea to it ui the preparation of plainta tn 
suits rcUting to lands, and now clause (3) 
lies been added lo tho section. And seo 
huebmi Karain Bboiredar r Uoarr, 'JWler 
Bttd CU, 17 G It. S. J09S (1913}. 

(1) Hams r. denkuis, S3 C2i. D. 481. 

(2) Kallr Kban r. Kbawani. 1887. P. R. 


(3) \\sliti.k*i.0ri«rd.3Vcs.402; ace alio 

T'crrau i. Nor], 13 Q H. D. M9. 


485(1680). butK:cNtBgapI“»*Sho»Fr*' 
B.Btp.327(189t) , ,, V 5 

(5) Hrrabl Jruh.eJc t. JWiW 
B. L B t>82 (1870) ! so m 
Kartrc Chonder.SJ G at p. IW 
held that tho homo of tho nntl r 

pbintiR from cUiiaing pnrticuUrrelie* 
t ho general prayer. , , r *1 f 

16) Dell Dayal i-. Bhau Pivtap, 31 

(7) Sri Mshant Gobmd Hso r. 

Kesbo, S C. W. X. 6S1 (IS99). 

(S) Raiuhndma f. 13 *■ 

(IhW). 
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if upon the face of the plaint, or after questioning the p]ainHfI,(l} it appearcil 
that there was no cause of action, or that the right of action was haTred.{ 2 ) It 
was held that for this purpose the Court should not refer to documents or facts 
not stated in nor annexed to the plaint (a ruling which equally apjdits now), 
nor ascertained b}* it (iinclcr the practice which then prevailed), by interrogation 
of the plaintiff (3) 

The Court has then merely to see whether there is 3 question to be tried 
The rule docs not contemplate any forms of action, but leqniies only that a 
plaint should contain facts describing a cause of action, and a plaint that d«s 
ao must bo heard (4) The facta must be so alleged tliat all the constitrent 
facta may be implied, and unices this is eo there will be no cause of action is* 
closed (5) A cause of action is deemed stated whenever sufficient facts to sostsis 
an action “ can bo fairly gathered from all the averments in the eomplaish 
though the statement of them may be argumentative, and the complaint deficient 
m technical language.*’ (fl) Insufficiency can only be sustained “when it 
appears that, admitting all the facts alleged, the complaint presents no cause ci 
action whatever. It is not sufficient that the facts ore imperfectly or inforioslly 
averred, or that the plea ding lacks defimtenp ss and pre cision, or i hat the materia! 
facts are argumentatively averred.” Tho plaint is deemed to allege what can 
be implied from the allegations therein by reasonsble and fair intendiucat-l'l 
So a cause of action will be considered disclosed if there arc sufficient foots stated 
to warrant an inference as to its existence, even though all the facts constituting 
It may not be expressly stated ( 8 ) 

A plamt may be rejected if it docs not disclose a cause of action 
auy of the defendants, 'unless the plaintiff amends by striking off the nsoie of 
that defendant ;(9) and i f it is presented by a person not authorized to do so (10) 
Tho Court, however, cajinot reject a plaint on the ground that the plaintiff i» 
not Ukcly to succeed ; (11) not on any ground c.vcept that of want of cau*;? of 


(1) Bco Ilian Gobind v Umbika Meow, 
16 \V B. 218 II871); Girtlltvlsl v. Jagan* 
Hath, 10 B H. C It. at p 185 (1873) In 
Conga Naram r Tilackram, 15 C at p S37 
(i8SS),thc T/ivjr Oouacilhcld. in acasoanOer 
tho present Codo, that the Subordinate Jnd^ 
rightly eiammed the pbiotilTo pleader to 
ascertain wfirtbcrbcn-asiaa position to make 
an amcDdmcnt «lucb rroold introduce a 
cause of action. But eco as to this, jxwt, 
p. 774. 

(2) See Ddaya r. Xayar, I 51. 11. C B 322 
(1863), wheiv’ the plaint vas held not toahow 
OB lU face that it was bartcil ; and Chetti t 
Sundaram, 2 51 JI; C. B. 51 <1804). in which 
It was held that a Court might reject a plaint 
ar barmleven tliougb It lias been icgistervd; 
«(u-U0nact twingof a tniniWerial nature only. 

{ 1 ) CinihaTUI r. JaganiMlb, 1(1 fl H. C.R. 

((I Mubtinniail Sharif r Slumriier Kli'n, 


18S1,P R JTo. 11} citcdHukniC!iand,C.r 
C (ii5. 

(5) nufcm Chand, C2fi; Ranusami r 
lattan)mal,4 5l. 3>5{18S1). 

(6) lb, citing Zatffiskw I. Smilb, i3 h' 

3J2 (.Vmer ) 

(7) Zb . citing Marie t Gorriipn, 83 X 
23{Amcr} 

{8} Rama^anu Ayyan i\ Barnu Jlupa*** 
il If. G R. (1807), ahero the 
tho subject-matter imported Ibat ibc 
wo« fttl5c to tlio knoiilvdgc of the didcn 8 . 
though there was no express allept*®'* 8^ 
inahce and want of reasonable and 
caM«e. „ 

(8) SUtidhar Ilari c. (numa, 10 B B ^ 

i.nW 

(10) Venkotrav v. ^fadhavrar, 11 ‘‘• 

50(1880), 

(11) IjiVsIinii », TiUfftii), 1 M- B 
2 W{l8tWJ. 
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validity in law, or act up some affirmative ease of liis oa u, in ansver to it. Ib 
the technical language of the old pleaders, it will not aerve his turn to merely 
traverse the allegation ; ho must confess and avoid. Thus, if the plaintifi sets 
up a contract which wa.*! in fact made, it ivill be idle for the defendant raerely 
to traverse {» e. deny) tho making of the contract ; he should confess {i.t. odnat) 
that ho made the contract, hut avoid the effect of that confession by pleading 
the Statute of Frauda or Limitations, or setting up that the contract has been 
duly performed or rescinded A defendant, however, is not bound to adout 
an allegation which ho seeks thus to avoid, or which he alleges to be bad in 
law. He may at the same time deny its truth, so long as he mftkea it quite 
clear bow much he la denying. He may, indeed, take all three courses at 
once ; the allegation may be traversed in point of fact, and objected to as had 
m law, and at the same time collatcial matter may be pleaded to destroy it* 
effect. Any number of defences may now be pleaded together in the sane 
action without leave, although they arc obviously inconsistent "{!) ^ 
defendant may “ raise by hi» defence, wuthout leave, as many distinct and 
separate, and therefore inconsistent, defences as he may think proper, subject 
only to the provision ” (2) contained in 0. VI. r. 10, as to strikiDg 
embarrassing matter And a defence is not embarrassing merely because it 
contains mconsistcnt averments (3) But all these various defences 
clearly and distinctly pleaded and the facts upon which each is gTOnaacd 
should be stated separately As a rule each defence should form a separate 
parograph. The defendant most make it quite clear what line of defence he 
is adopting Any plea which wears a doubtful aspect will be struck out 8? 
ecibacras.S!Dg,{4) Above ,ill, special defences of this kind must not )>c ®iX8 
up with traveraoa or iDsmuated into pleas which deny tho facts alkgcd by 
plaintiff (5) “ Tho office of a traverse is to contradict, not to excuse or just^ 7' 
the aot complained of , its object xs to compel tho plaintifi to prove the trut 
of the allegation travel gcd. not to dispute its sufficiency in point of la^- " 
matter in confession and avoidance, all matter justifjuug or excusing 
complained of must be specially and separately pleaded ; bo must all mat 
which go to show that the contract sued on is illegal or invalid, or which, ’ 
not expreiteiy stated, would be hkely to take the opposite party by surpn^^* ® 
would raise issues of fact not arising out of the preceding pleadings- An 
evidence of auoh matters can be given at the trial if they be not expressly pleaw' • 
This is only fair play " (6) 


3. It shall not be Jo) a defendant in his 

„ , - statement to deny generalli/ the gtounds aflcgct 

Oen.a,tci^sp^,j!c. plaintiff L the defendant must 

speciftcally with eaeft allegalwn of fact of which he does not 
the truth, cxcejrt damages, 

“ It shall not be sufficient.” — ^This la one of the greatest improvein' nt* 


(1} Aniraal Practice, notn to O IS), r. 16 (1) Aon Pr loc aU ,* Stoke* f- Offtot, 

(2) PtT DiwigCT, LJ, in Berdan v P D. 26. . 

(•u-enaeod, 3 Ei. D. p. 235. (5) Kelt v. Lawos, 51 L. J. Q- 

(3) Jit Jlorgao, 35 CL D. ■I9i (CJ Anii. Pr. loc. cit. 
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3. Evcrj' allegation of fact in any pka^ng sl^aU be toben to be adimUt6 
if it is not denied specifically or by necessary uoplicalion, or stated to be eel 
adirutted ( 0 . VIII. r. 5). ' - . , ■ j c ,? 

This rule is takon fcooi Engbsb 0. 19. r, 13. but tbe Legislature has moified 
the Tigoar of the rule by providing, in accordance with sect. 58 of tli« Esiderrt 
Act, that the Court may, notintljstandjng tbo abscnc-c of any spccifie dema , 
require any fact to he pros'cd by the p.srty rrho relies on it. 

Admi6aionB.-A detendant ought not to deny plain and 
beta which it i9 neither to ItM interest not in !iis powt 

allegatjons arc denied or not ' ' * ! 

tobav"'- • • • ■ ' ■ 


■ ■ .....loucnTmamtten 

>„ a • « phMit JocB not aeotefMiiy'omotmt to » piooj 

|)broti0'» fovour (2) It it in llic aisaction o( tbt Court , 

in application for amendment of n piamt (5) There Je no i 

octieeen denvmo and not atlmilltttg an aiicgalion (4) The 

rbeerved is that a party demos any matter tthicli, li it has ' , .p,, 

have been mthin his own knowledge, while ho refuses to adimt nut ^ 

are alleged to have happened behind his back. But whether he 

does not admit, Uc must make it perfectly clear how much he at?pa 

list nrlmitn 


6 . ( 1 ) W/icre in a suit for the recovery of woboy 

. w; i 5s ps^t aSra ::y "’is - ^ 

itatemcat. legally tccoveraWo „Sttoi 

pL'iintiff, not oxceedtw/; the pecuniary limits of tfie j« - , ^ 
of the Courty and both parties fill the same V-nj-ni 

fill in tlie plaintifl’s suit, the defendant may*; at the fo> ‘ 
of the smt, but not aftei-w'acds unless pernnttca by i 
freserd a written statement containing the particitia 
debt sought to be set off. ^ ^ j.g a 

( 2 ) The xvriUen slaienient shall have the same c 
piamt in a cross-suit so as to 
EttM cl set-oir. pronounce a final judgment ^ 

botli of the original claim and of the set-off ; but ms s ^ 
affect the lien, upon the amount decreed, of any pleader 
of the costs payable to him under the decree. 


(I) ptr Malwgs, V.CL. tee Conserraney 
Sosrd V. Button, 13 C 3> 383, aSinped « 
ipp. Cas. 685. 

(S) SatywChMidrft Saricar v, JlOMUOfe'u* 
)CMI. 19 C. b J. 5W p fi23. per 

f'J 
13) 


(-t) Per Grove, J., in HaU v ' 

Uy. Co . 35 n T 848. 

(5) T1 

HsrrtB V 

AssociAiion t. 

Rutter !. Tregont, 12 0, V- 
O. Vm. r. 3 
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*' Legally recoverable.*' — Set-off is aUowed to prevent cross actions. It 
was not intojided to give new rishts, except to the extent of giving facilities 
lor tlio ealorcing of rights which are already enforceable in an action ; and it 
has always been accordingly held that n set-off can only bo successfully pleaded 
when an action could have been maintained for the same debt.(I) As 
the aum must be legally recoverable, a demand arising out of a transaction 
which is legally invalid cannot be the subject of a set-off. A defendant there- 
fore cannot recover in respect of a claim without cause of action, (2) or hatred 
under sect. 11, ante (3), or 0. II. r. 2, or by the limitation Act, (4) or based 
on a decree incapable of being enforced, (0) or in respect of an infant’s debt.{S) 
In a suit for nrrears of rent the amount of a now xoad cess paid fay the defendaet 
was held not to have been payable by the plaintiff under the terms of the hose, 
08 a prior income tax was, and therefore not recoverable bj* the defendant 
from the plaintiff, and thiw not liable to bo set off.(7) In short, the claim 
sought to bo set off must be one upon which a separate action could hare been 
mamtuined. The money set-off must be of course lecovcrable from the plain* 
tiff, cot from any one else, and it must bo duo to the defendant, who cannot 
set up a right subsisting in a third party. The defendant's right of set-off of 
a demand against a person is not affected by tho ciicumstauco that the suit is 
brought not by that person but by on assignee of his. This is so, even vhcro 
the assignment is by a sale in execution of a decree against hun.(8) A cannot 
set off against a claim made by B, in respect of sopnrate dc-ilings between hun 
and A, a debt duo from a firm consisting of a father and two sons, one of whom 
is B.(9) Neither can a defendant set off against a claim of money any portion 
of an amount io respect of which tho defendant, jointly with another, not a party 
to tho suit, can claim contribution from the plaintifl,(IO) ^^^lerc in a suit by a 
corapauy m liquMlation it was ai^ucd that the defendant’s* claim was not legah)' 
recoverable ns his remedy was only proof in liquidation, where pro^Wy 
would recover not the whole of the oscertamed sum but only a dividend, i 
was held tliat the woWs “ legally recoverable ” had no rcfotcace to the abiiity 
of the debtor to pay the demaud in full, and tliat a sum was legally recoverab e, 
though in the result the creditor must be satisfied witii a dividcnd.fH) 

" The same chameter.” — Mutuality of debts is required not only as 

(J> Bawicyv Ratvley, 1 Q. B, D, 400, at p <5) HurolVtshotlt'. FoolKisliorc, 

466. 308 (1871). 

{2) Znmewunncissa f Gajcr, b W. R Kef (6) Rawley v. Rawloy, 1 Q B. D. ^ 
26 (ISCO), aalwwting when tlio suit was in- (<) Surnomoyee Dabcd e. rufwsh * 
aWateil! Oocool Coomar r. Bhichook S>ngl», Roy. 4 0. 576 (1878)*. Shombhu 
22 W. R 1 (1874) IlttiTO Soondurce, 11 a I- R. . 

(3) Sco Ahut JJama t Hattiu Mul, 8 A (8) Bliagw>»nj Kunvmr v, Dih 

3iK» (18S6), whots it was hrld that llic ect off IVoaad, 2 B. I, R , A C 81 (1868) 
was not biureil wndor s. 13. (0) SmgU »•- Forbos, 1 » 

(4) Pragi lal v. Waswell, 7 A 284 (1885) j N. B. 354 (1862). « ip « 786 

Hceralsl r. Bislwn Subayc, 1 W. R. 296 ( 10 ) Umana-thf. MonSniah. 140 

(1804). AodBcoBodinaaTailr.BaQ&rsiDaa. (1910). ca i* 

35 A 238(1913); 17 C W. K. 1213 (• debt (11) AUmedabad Advanco. cto. 
bam^l Ijv LuattalKm Act hut not by Punjab Lakalinaahanker, SO K. 173 (lOOlJ- 
Avt 1 t>{ i'H)t aUoviM] aa;Bet-o&). 
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word * decree'* refeiicd to JS the decree dcsctibetl ia the fubt sentence of tlic 
boetJon, vi 2 . iho decree jwssed ex parte against the defendant who has net 
appeared ; and that the words “ shall appoint a daij for proctedmj with the suU " 
meant that u day is to bo appointed for proceeding with the suit so far es tie 
defendant, who has applied to tho Court under the provisions of this section, 
i!> concerned (1) No difSculty arose where there was only one defendanf, 
or where, if there wcio several defendants, an application was successfully made 
by all of them. In such cases the whole decree against the defendant, or all 
tho defendants, was set aside The question arose where there tfcic 
boveral defendants, and one or more of several (but not nil) applied 
successfully, wlicther tho whole decree was or should he set aside against si) 
tho defendants, or only tho decree so far as it affected the defendant or de/ee* 
dauts wJio applied. In tins connection two sets of circuinstances requhfid 
consideration; {«) where an application was made by one or more defen^tt* 
to sot aside a decico which liad been made ex parte against ail defendsuts, nose 
iiaving appealed , (h) where a sunilar application was made ia a taso oflero 
some of the defendants had appeared and contested the suit ond some hs^l 
«ippeai«d, and a decree was passed against all the defendants. Any interpiel3‘ 
lion of the section which led to the conclit»iou that a Court must in all case* 
aside the decree against all defendants, or could not iu any case do so, hd 
difficulties Some of the defendants might not object, and in fact Blight haft 
no ground for objecting to the decree, ond the Court would not be Justified m 
such case iu reopening the whole euit.fS) On the other liand, if the Court* 
power was strictly limited to setting aside the decree as against the dcfea'JJJ'J 
who applied, difBculties equally arosc.{3) For instance, the relief given nugh' 
bo joint and indivisible. 

It was therefore held that though “decree” meant ^'tMe dfcw" 


Uoyamasi I»asi v Sarat Chunder Mofumdar, 
25 C 176 (1897), B e, 1 C. W. N. 65Q; 
Aiodh}-* Pcreliad r. Shco Peraljsd, 5 C. W. N. 
58 (1000), d«t J»dubans% fiarain p. Jto- 
hunt Han Chanin, 6 C. L J. 220 (ltK)7) : 
Bhura >!al t Har Kuh.tn Btis, 24 A. 333 
(1502), rwSlanlBy, CJ {ref. to Gaurj Sabai 
V. Ashfalc Jlimm, 29 A. b23, C25 (1907JJ. 

(1) Huro Krishoo Doss v. Motce Chand 
lUW, S W R. 2C0 (1607) (and we Broionalh 
Kurmab r. Aounil Moye®, 7 tV. R. 237 (IS07), 
R taw under » 68, Act X of IS59 ; Doorga 
I'ersniidGlio^ce. Grcoachuiulcr Bosc.lW. It. 
£22 (1891} ; Korooiut Moyc© Debw tv I«ubo 
Kwben, 11 W. It. J8'{18C9), ref fo in BhoUi 
Katkar r. AlachKaskar, 3 C. L. J. 168 (1897) ; 
Kesho Ferslukd *v Illrday Nantin. C C L R. 
09 (I880)J; Manatcu e Sdacatn, IS B. 142 
(1893); BhumMalr HarKSsbanliiw, 24 A. 
'383 (1002). jjrr Aikman, J.. at pj> 39C, SCO. 
,\i tr^anU (he t'Kalion of roiis uud'T the 
CVtle of Ibo**, i>narluin.ttb Mitter, J., in tlie 


firel-fficntioned case, jwinleil 
language of s. 68, Act X. of 1859. so o 
II9 of the Code of 1859 «ere 
ji'miUr; and except that fhc 
Tient" ia used instead of “decres w ^ 
Dodo of 1850, tlio provisions of » ll®° "* 
Dodo aro siiniiar to those of 
iCction. 37icrefoif, in accordanco w t 
jbaervation of Aikmau, J , Bhnra 5)-* ^ 
tCiahaaDas, sapro, atpp. 395, 39ft tbocar 
tccisionB wore of use. . , 

(2) Hum lirishno Pum v. Slotto cw 

Jaboo.SW. 11.200,201 (ISC7). , 

tefendanU may not object, and, hi 

taro no ground for objecting, to j> 

Tookbee Khaa f RapsaarcoBa*'*'^' i 

Xis. 21 A . ot pp 390-301 (190-') 

(3) Sco Hrahonied Haraididla •" 
nnww Bibl. 25 C. 155 (ISO"), <*1 g, 
59; and w.r, for mdante. 

. Hub l{us.iU3. 25 A. 42 (JWD) 
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prepared to put in a >«itten statement does not warrant the trial of a suit ex 
‘parte. The Judge should in that case ascertaia what are tlie matters in issue 
by an exaraination of the defendant under this lule.(l) The object of this 
examination la not to take evidence or to ascertain what is to be the c\idenc<‘ 
m the case, but to see whether a cause of action exists, what are the matters in 
dispute, and, if necessary*, to allow an amendment of the pleadhig8.(2) Under 
the Code of 1859, provision was made for the examination of three persons, 
viz the party, pleader, or companion of either R. 2 now excludes tlie plcjder, 
though r 4 contemplates his exanunation Under the Code of I8D9, the examina- 
tion was (unless the pleader was the person examined) to beonoathorafiinnation 
But ns this provision has been omitted, the examination may now take plicc 
without oath or affirmation 

R + provides for the appearance of a party, not to give evidence in the 
ordinary way, but to put the Court m possession of information necessaij* to 
the framuig of issues or other points m the conduct of the case. The pover 
i;iven w discretionar)*, the intention of the section being to enable the Co^ 
not onlv to get obscure point.s cleared up by obtaining information from citiirr 
of the parties.(8) but also, if possible, to get admissions so as to narrow doft^ 
the iNKijea(l) If the party does not appear, the Court pass a decree(4 
against the defaulting party, but this can only be done if the pleader has 
v-jouslv theieto refused or been unable to answer a material (6) questioJifw 
If the plaintiff i.s in default the Court may dismiss hU suit. If rt 
defendant, the question arises whether tho (Jourt can or shonld decree tin 
plamtiff’i, bint without any evidence m support of his claim. (8) Apparenti} 
tlie Court 1ms power to do so (9) The Ctourt, however, is not bound to 
jwbs a decree , it may pass any order it thinks fit. Tlic amended section 
sulrttitutes “ pronounce judgment ” for “ pass .n decree.” Apparently, howet'^b 
the two phrases axe meant to intend the same thing. R. 4 is of a penal c«a* 
raetc'-, and it is therefore incumbent on the Court which professe.s to 
It to take care that the contingency contemplated by it has in fact occurred.! I 


(1) 8nsra] 8iv>ni Nilakantbam v Kappa- 
j.intutu Ranuab 2M tl C R 3il (18{i5} 

(2) t{«r«in IJupta v TiJucknvra 
ClMMvUbrv. 15 <’ 535, 537 <188S) . a c, £5 
I. A. i id {< xaminAtKiR ot pleader) , as to tbe 
nmnwr m which rtrlwl a^iniM-unnii ot.tho 
]>Ir.id(-rshi»>td Wlieatccl, see Kalh.-xSmgb v 
.TiKlhaSingJi.U A 40C{I8S4) 

( 3 ) IhscrctiontsgivcntolhoCQuitUjdecKkj 

uiiah of the |urtics ought to answer the 
<pK.ition lUiimsrao Gopat t'. Vonkatnui Xnr 
►mgrao. Jbwi L R.fWTflOrtS} 

<*} Ih 

<CJ tiee Ktlmoni <■ Singh Deo ». llain I lurw, 
2U K. ICI tlatur Jlsnmantmn, 23 

n 3)8(i8(iM): RliMHantoGopilv. VentAlmo 
\ irs>ii^-rjo. 5 Horn. L l! CS7(l9(n). 

lit) *>>, lUiiimrao Gopal w Vt nLUntu Ksr- 

<7) S^iii . IIini»mlrii>.l‘M{.3IM>K<IS} 


8) Under a. 170 of the Code of 18.^^ f**'" 

. not been re-enacted) somf e^'dencf w.' 
uired to be given by* plaintiff, 
lorsuu o. Rxighornatii I’anja, i- W. ” 
Snj. bhan GhuiKlor t-. Ifurwli ’ 

iV.R SCOflSCO); Thatoorl-alU 

jec, 15 \V R. 253 (1871). esva in 

arty was suiniuoned to give 

opposite party. . , 

JJ Raj L'hooUn Diiwan.ii v H i 

,arw, 20W, R lf.5 (1875}. wlwri- U» • 

wul that apparently the 

light fit to empower the Court , 

irreitco of certain ronliiinaey on “ 

party to giie a 
live of the merits of the t 
reneo to the merits ftppvfi nt en 

era iryiiftlieCoileof - 
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paityVdered to answer hJT ’ !«vc to intoogatt, tit 

aside if the case is onp in i.' Court to have the order set 

When an order for admiLT’'*? ’“f .'“S^tones shonid not have tern alloriS, 
objeetog to thcm7a77l,f ”, Pf>prfy ntade, a psilj 

he objects but the mj j °™'' *” *he interrogatoriet to stbick 

in tt hi oMee^n^ affidavit I answer staling 

mw4l„Cartrll7“r “f* ‘I""*''"’* “= “M^ats to (I) Then tie 

that section eLrLable nSr^S “" 

nation (3) is a djjrimjjjpg between discovery and cross-esoffli- 

“sslxammatron ‘l>»t they might be admissiL on tic c.I 

To maMeTm Snc <4 "n”T ^he discovery must be directly relevant t. 
«rc madmiasthU u\ 1 f going to the credit of a partj- as a vitnesa 

S is rcS„ «' 

‘■‘''iK'fji Un<l«» ti nou-e.vistcncc of the facU cUrecH)* in 

luiuUt be useful *hs *eUanoery practice, tlio discoveiy was luafrrial if d 

party iiialnnl the I ''•''“''‘“P *“ “ particular issue, the casii of tie 

trae%) “ “ dMovo.j, uiion tliat issue may have to be assumed to I* 

thcv'L7'l,!7‘7'? aaa-”-Evon if the interrogatories an' rAia»t 

fa tlm m,rt475^i. ‘'“'P ™‘ ^00" Pat »«“/* 

bevund^^ll.M questious put niMJtde ivith an ulterior oljtcl 

tl,.a7.s7,“®f‘f"*'*P Jn»‘artul at that stage.”-Jlateriat jmivn-< wore 
The 1 ° "“P ‘■‘■'"'““h but pot iiioterial nt a particular sIfJO' 

stave of Il"“''"“ ”•'>'>». “'*'1 H'O rohef prayed lor »t Ho 

a cat ,,, i" T, "■'''“ ‘^-““'•‘'ty « What is material al one stage of 

Icsfetf 1 1 * 7^ ' anotlier The question of ui.iferiahty uilist to 

ivill be l. ?ri!’'”7i' '' 1 ''“" *’P "'O plaintiffs pleadings, am! to nla* 

rid .."4 ’"•■•"■'"« T'”*'’. t'hcte n pcrLll sued as iu> .iseo* 

find sold w u. ref as to the names of the persona to uhom te 
and the rieM s question to be decided was agency or no agelioy 

Wi. W '^nW only arise if the agency aero proved (II 

afHmll iT '^’r' ”” «' ‘’“““Se i« obarlv relevant. 

ultlio u„li It . ..a y la- postpan ed until the question of liability has bmi deh'- 

i) IfarrioU r. C7uvinlx?rliiin, 17 


nj&haDiKBLoreaMumUct.Sbo^hjbWun 
liwwa*,5a707 (J880). 

(2) AH..«cn V 20 Ch, 1>. «a 

(7) 7.’« Ho»clMos5iiij,3ac.i>.3jo. 

»-•« KcnnrtSj , IX«Lmo (1835). 1 1% 334. 

O) AilfiMscii r. Lnlwachvn’. 3 Q. K. 1>. 


C) .71. 


<S) 
iM. 

(B) Ann. IV. 1007, |i 4W'. n’?*'"' 
r 7. IJray, 1« 

(77 .Xr«>«T <'r.nrn L If TCli-Alf-f 
«ml *<.0 «{}kt ta.^ in Atm Tfi n”*'* 
O. 31, r. 7. 
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ptttpose ol submission to the adviser, are protected,(l) On the same priocii’ls 
as a wtness cannot be examined so be cannot be interrogated as to queittoBS 
oi law.(2) Nor is bo bound to discover the evidence of bis case, for tins weld 
enable his unscrupulous opponent to tamper with the witnesses and to maim- 
facturc cvidonce in contradiction, and so shape the case as to defeat jiistice.(3} 
Bat according to the English authorities a party must discover the Datnre t?{ 
hiB case, or the facts on which he rehes in support of his case, as distingniskd 
from the evidence of hia case or the way in W'liich lie is going to make out his 
case.(4) According to tUe Enghsh rule a party is not compelled to give discQ'«0' 
which will tend to criminate him orcxposeliim to thorish of any kind ofpunisV 
ment.(5> But in this country a witness is not excused from answering on the 
ground that an answer rnll criminate.(6) Though, therefore, a party may 
should for his protection (?) claim prmlegc on this ground, it would 
that be may be compelled to answer an inorinunating interrogatory. Objectiw- 
able or oppressh’c mterrogatories should Im disallowed (8) Tlic mere fart tbs 
questions would be admissible in cross-examination will not make theia goo 
as mterrogatoiifs (9) 


7. Any interrogatories may he sd asUe on the ground tM 

Striking out mtertoga- tioiisly, Or Strtick Old 0)1 t/lC grouna IMH ^ 

c,re prolix, opp-essive, unnecessary 
?0J<5 ; and any application for this purpose may be made wi » 
semi days after service of the interrogatories. 

Setting aside of interrogatories. — Sec notes to last rule. Th^ present 
rule 18 taken from 0 31, r. 7. 


[s. 126 ] 


S. Interrogatories shall be answered by afTidavit 
Affidavit /» nnswer. filed witliin tcn daj’s, or mtiiin siu’ii 
time as the Court may allow. 

Time for answer. — Order 31 , r. 8 If defendant is out of the 
or there be otlier suOicient cause for allowing a greater length of * Vpjav 
.able tune mil be given If ten days have been originally fi.«d .tie 
upon an appbration supported by affidavit, extend tic time for filing th^ * 


(1) fccr th© inatlcr fully dealt with in 
Authors’ Kvntc'Rcc Act, Cth Ed . notes to 
as J2<>-I29, “ Infonnation obfain(>d from 
1 Jiinl partJi-B for thv purpose pi htigatiun , ” 
otul Vwhnu Yeshawant r Kew York Life 
.Waranc-p Co < 7 Bom. L It. 709 (1905) 

{ 2 ) Yide anlr. 

(3) .\na I'r , notes Ip O. 31, r. I ; Bray. 
413. SI e B< nbosr e. Low. 10 C. D. 03 ; /'c 
Slniclian, I CJi 445, -117, ■14’3 {1805). 

(4) Ann. IV . O 31, r. 1, p. 397 (1905) 
{l«i{ BOP All Kaikr r Cohind IXiss, 17 O. 
nio (IS'si), attlf, sthirli raso has ircenU) 


wea di-‘tingu«Uo<l m 

laghunadi PrftKad. 41 ® 

twas held that a pwtyroayint^ . 

,11 facts directly m issue m T '■ 

(B) lb , at p 380. 

(6) Indian Evidence AcU s- '-*'' „.j 

(7) Sco R. r. Copal ."c'-Vf. 

ther esses.CJtMl In Aulhof* E*'" ' 
oUstOB 132. a, 

(8) Winters V 2>.ibli’. 1'- ^ - 
pcI/Kkettr I.ockett, 4 t'li App 

(9) Bhftgwanilas r«radirntn «•• ^ 








788 


THE CODE OP CIVIL PROCEDURE. 


■FnaTScinp 

0.n,rrl2,lJ 


[s 127.) 


fs 129, 

SQCOOd 
para 1 


ftnswf red, tliough some question's have not been answered accurately, it 
not req\me a further answer.(l) The Court may direct n t'lVo wee e^amlmtion 
instead of a further affidavit. A roving cross-examination is not legitimatp, 
but the party should only be required to make such an answer as would Jiaw 
been .sufficient if onginally given in wnting.(2) See notes to r. G, (liHe. 


12. Any party may, wiilioui filing any affidavit, apply to 
Appi, mhon for ais- tlie CoOTt for an order directing any other mt) 
covery of docamenu. fQ any suit to maJee discovery on oath oi tnc 
flocuments which aie or have been in his pc^session or power, 
relating to any matter in question therein. On pie lieoTin^ 
such application the Court may either rejvse or adjourn the same, 
if satisped that such discovery is not necessary, or not necessary af 
that stage of the suit, or make such order, either yen^aUy or 
certain classes of documents, as may, in its discretion, he tiioughif ^ 
Provided that discoi'eiy shall not be ordered when and so far as i 
Court shall he of opivion that if is not necessary either for disposing 
fahly of the suit or for saving costs. 


13 7V/C uffidavit to he made by a party against whom 

Afndavii cf ,iocu- Older as is mentioned in the mt preceding JU 

ments Juts j,een made, shall specify wMch (u oiiyi 

the docimients therein tnentioned he objects to ^ 

shall he in Fmm No. •" in Appendir C, with sn<di xanatioih 
cncuimtances may require. 


Discovery affeettng documents. — Up to r, 11 the Code has df-i 
tlic first bmnch of discover)’, that o£ iDterrogatories, It then proceed' f* 
with discover)' n9 it .nffects documents This latter discovery 
heads : first, diwovriy simply— that is, tlie power of compellmp the 
lo div]o'«p the documents he han in his possession; secondly, the 
1 onipcllmg their production and inspoction.{3) The auhjert of ‘ jjl' 
<imph IS dealt with by this rule, which is taken from the Engb'h 
r 12 Subsequent rules dc.al wth production nnd inspection. 
mode of uMcrtaming what documents the adversary has i' by o» o 
docHinenlH. .iiul not by intern^tiog him. An interrogator)’, 
generally .is to documents is not permissible. Though, according to 
pmctiic, an intcrrogatoT)’ asking as to specific documents rartV 

open to t»bjection.(4) The practice in the Calcutta High Oniirl is that t 1 
npplie.s without any .ifiidavjt in support of hii application; that the npP 


(I) Ann Pr., ootrs lo O 31. r. II. 

(3) JJkbrxlU r. Jones. B> J. T. C73 
(3) Ann, I’r 1905. p. B«t wceoitling 
tu Krttoinoyc D.nue < Snnlcul ChutwlerLnw, 
jn f 117 (IKO*), it wo«l«1«e<>m thst the pro- 


\ 


ceduro to bo followe,! 
but by *ft Appticstioi 


hnotbylatcrTPftf^ 

„ for {n»r«tton uaJT 


(4) DJiapi r Pam rer-lwid. H f ■ ^ 

774 (tW). 
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] 
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■" 2(15), 

*... 2(7). 
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... 2(14). , , 

“Judgment” 

... ' 2 (9). ' 

“ judge” 

... 2 (8). ( 

" judgment*debtor ” 

.. 2(10). ; 

• “decrec'holder . 

. 2(3). , i 

“ written ” 

. Omitted. j ] 

“ signed ” 

2 (20). i I 

” foreign Court” 

“ foreign Judgment 

. . 2 (5). , ; 1 


“ public officer " 

..12 (17). 1 I , : 

“ Government ” . . 

Omitted. 1 ! 

3 

... 1 134, ISO, 157, 168. ’ ' K 

4 


4A 

.. i c. ' ^ i ■ 

5 

. ' 1 ! f ' 

0 , paras, (c) and (d) . 

G, last para 

. . 1 Omitted. i ‘ > ' ! I - 

- ' 1 ' 1 i 

7 

C/.4. . ' 1 

8 

8. ' i 1 * 
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(stotf.Jra') '“‘‘“'“‘“““I ‘l"«‘rarats ncie h,t ii. my pus.cs.iwi or pomrcr, 

® “/ O'C hst-mnlimd /mmtrli, 

<ni tn Ktioic Jiimcmm they arc time). 

J. Acconimg to tlic host of my komricdgc, mformotion, ami btlief, 1 
”” “C'^'^rhad, in wy possession, custody, or power, or in tljcpoffcs'iop, 
ftiTont solicitors, pleaders, or agents, solicitor, pleader, w 

mv possession, custody, or power, of any other person or person* on 

rn^A.t ^ tleed. account, book of account, vouclier, receipt, letter, nieoo- 
siting, or any copy of, or extract from any such document, 
° «r document whatsoever relating to the matters in question io thi* 
.V,. or ’■vhercin any entrj* has been made relative to such m.itters, 

o« ■^i ^ ij^,’ except the documents set forth in the first and 

second scliedules hereto 


The Advotatc-Ocnciiil n not called upon to luokc tlheovery on Mlh {)) 

power.”'— These wordsdo not here bearthcljmltcdinwn' 
iig w uch they bear for the purpose of an order for production. Ko order for pro* 
UuUioD can be made against a party unless he has directly or indirectly ntbmtcd 
t o be 111 hi3 possesMon or poivcr Possession or power for tlio pitrpo.'c of 
}»s 1 ying an order for production has a narrower meaning than for the putpofc 
of inclusion in .sn affidavit of documents For the purpose of an order fi-r 
production it means sole legal pofscssion, a righ t and power to deal with them ; (2) 
0 sole property in them; (3) joint possession with other persons bemp m- 
suuicient (4) Where the document is not m the p-arty’s sole legal pwsessica 
i It sufficient for hiui to state the fact , it is not necessary to allege or show the 
retuaal of the co-owners ; {&) but he must stale.their names and the nature of 
leir ownership (C) But possession of the agent is possession of the principahl') 
onu one partner of a ffi-m represents the other partners for the purposes of pro* 
uction of documents (8) But under the present rule all documents must Ic 
iiK iidcd iQ which the party has apy possession or property jointly with other** 
or even in which he has no property at all if they are in Jus corporeal ^sses- 
aion ( ) Oareful search must be made for nil xelev.'int document* in hh 
p ij-sica possession, and proper inquiries and efforts made ns to tho^e vliich 
'**^1 >»^bncc, documents abroad, (10) and the affidavit mud state tot 

only the dot umenfa nhicli are but those whicli have been in the part} 

KlOH nil ^ * 


(1) Adta»l..G™e,.l lk.mba,- . Ad»™,,, 
son 474(1005). 

(2) Keanli'y r. PhiJippi., 10 Q B. J). 31^ 40 
t-^r , C, A. lb. 465. 

(3> .'Inrni^' €■ tt'altfy, tv. t 1*J| 114. 

<4) lb, , aiiij C7i-«>.<i litcd HI 
J.<kAn< •• ilitji t^«un, 1 )| I9>t(|07(sy 
{'•) K< n riillljiji-, #k;w>, 

l«) ll.>».llr lV««An,C 1«>5 f<.i 

Ajh) ai, r 14. 


(7} Bray’s IljgMt, JOS; v^hoif 
clAinia lien, aeo Lewia K ro«<4l (lS3ih 
«> r.78 . IJawkM (189SJ. 2 C/». 7 j and “ 
to privilege, a 131, KvtJeuco .\eb 
(8) Haji Jakarh r. Haff ^ 

(I876P ^ , 

(0) hVe Ann IT., t‘> 0 3*- 
i.vHi (lierv iilnl. (1*0 *1' ^ 

(II) .S-v Kntim Bit.i f. MW'r tt”'"*''’’ ^ 
A. U»J7(l»vJ>. 
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affidavit of docomcDts, is when the original affidavit ia insufficient, tLat is, It 
Its terms, and fails to comply with the requirements of the Code. If it is net 
alleged that the affidavit is defective in that respect, hut that the affidaiit 
contains statements which are untrue In fact, the party so alleging should specify 
the documents which he requites to see, and which have been omitted from the 
affidavit, and apply for an order of inspection under r. 18, posl,{l) He must 
(as appears from that rule), in addition to the matters mentioned, show that the 
documents of which he claims inapection are relevant to the matters in question 
in the 8mt.(2) If he is then met by an affidavit of the other party denying posses* 
sion, that is a risk which the paxt-y seeking inspection must take For j'jsl ** 
for the purposes of dbeovery an affidavit of documents denying possession is 
conclusive, so for the purposes of production and inspection an afMarit denyin? 
possession of such documents would be equally conclusive (3) The Cocrh 
however, in this decision dbtmguishing cases on the question of privilege whirii 
atand on n difiercnt footing, was not prepared to assent to the broad propositipn 
that, as the oath of the party is conclusive on the question of possessioo, fo 
m an application under r. 18, the affidavit of tbc opposite party is conclusive 
on the issue of relevancy .(4) An effective remedy may, bowever, be obtained 
at the hearing where possession is denied. For if on cross-examination or otlicr* 
wise it appears tliat the party has failed to disclose or refused inspection o 
relevant documents in his possession, the Court will then direct immediate 
inspection to be given, adjourning the hearing at the cost of the person who ha* 
so evaded giving discovery ,{5) If the Court is clearly satisfied on a perusal oi 
the affidavit, the documents therein referred to, and the pleadinge. tiiat tlic 
affidavit cannot be accepted, the Court may, according to the English practK«r 
order a further affidavit o! documents But these are the only sources to wiiif > 
the Court may look for tins purpose (C) It is not clear upon tlic Indian case* 
wbat course should be taken m such a case The case cited below (7) , 

suggest that a further affidavit wdl only be ordered where the affida' it is 1'''^ 
tally insufficient tn its strictest sense; and wheie a defcnd.iDt in his 
'jtatemeut referred lodocitmcnts uot set out in hbnffidavit, the Court dhvharpr^ 
.1 summons to consider its sufficiency, holding that as the- omitted 
were sufficientlv described in the" ivritten statement, an application could 
forthwith made for inspection if inspection were iiceded.(8) 

ConcIusivencsB of affidavit.— Where, however, a proper 
been filed, cither originallv or ns the result of an order for a further affi 
the oath of the party swearing the affidavit is conclusive upon th® 


<1) Amtpetalm Nath WuiUerjoB r Kallj 
Klisen Tagore, 2 C tV. Jf 17 <ISf>7), 
and «-o Bn»nta v. Kumuilinl. IR f. W. N 
SI (ISM) 

(2) Kufomojre Utuwco r. S»obnl Cbuwler 
ij»w.23C 117, at p 123 (1895) 
m IL.atp J27 
14) II.. »t p, J26. 

r») ■\m.irrn.ini Xalh Rally 


Kuseii TaBt>rc, mpra. . . . 

(fi) Ann. Vt. 1W5. PJ>. 385, 3S". ^ 

O Cl. r, 1; .lonru f. ‘ 

Q. K. D. 658; O'miwpoi® r! 

IVmvian Ouano Go , 1 1 Q b. D • 
Tniinan. 29 C. 1). SIR. KaH* 

(7) Arnarcndfa Rath Cji»U*i‘i'C v 
Kw-rn l>»gore. 3 t*. W. X. 

{«) Kofwllj i. \V>wan. 1 1. •*'‘1 
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tofc»alSr “ '■‘'e'tio-. i>»d will, a vi«v to king siilid 

LVnTnt I • ?■“ «"= P^aaction cl fuck a doca- 

'It* ‘® “'peclioB of docnmeots relattag to mllml 
LaJ o7n, r ‘'■'r ““ privHBgcd.(2) Tills decBion was 

basrf „„ Bnsttos ». nT.ttc,(3) at which time it was held that there was to dis- 

J,IT ’I “ England the Cotit has since bee 

fiJo amendment of 0. 31, r. 18 (2), And fhis is to bte 

oi insne/o, ^ clnusc of t. 18, po4L A potty is entitled to produchoti 
cstahlf^l, t ^ yhen the books or papers arc material and neeessaij' to 
W «xcrcjsc of the power under this rule coppot 

t ^1 ^ c<»i»mis3ioDer.(4) Upon an application for Ju^pcctioD of 
5 f ° to on the ground of immateriality, tJie Coarf ’mD, 

t.f ♦)! 55 produced for its otrn inspection in order to jedge 

eir niatenality.(5) Tlie power of refusing inspection should be exercl'ol 
wita great caution ; and tJie opposite party sbou3d be allowed to inspect zd 
t € copies o the docuaients when they relate to matters in issue, unJws ticy 
arc privileged in law, relate exclusively to the case of the party prodlicing tlm, 
and contain nothmg supporting or tending to support the other side.{6) 

the order should not issue against any other petsor, 

not even the party B6olicrtor.(7) 

“Possession or power.’’— Sec ante, and notes to r. IS, mile. 

.. “ ®®]tttlne to,” etc.— As to the interprclalioii to be given to theeeaori', 
see notes to r 13, ante. ® 

Eevisionp.Vn order under this section is not open to tension, and «“ 
onl) be iinpeaebcd in appeal from the final dectee.fS) 

i . 31.} 15 _ Every party to a suit shall he mulled at any time Ic gii'ti 

laspection ot tfocu- notice to any other party, in u'hose plendiiiyi 
p/S»9s'o"S*°i(s'° «jS>iamls reference is made to mijiommfiil, 
f ,, , to produce such document for the inspection 

7 ,Lr„v S‘y'"K such notice, or ot Ids plcadei-, and to 
with I tPoreof : and miij party not comply'"? 

tilth such notice shall not aftenvatds be .at liberty to put any 

e/Jof; on his behalf in such suit unless ’'f 

mvn ^ Court tliat .'luch document relates only tc* 

o\sTX title, he being a dejen^ant to the suit, or that he Jiatl souk' 


fl) Vtohna Yrshaiiant r. Ncx Vork Ltfo 
2 r»uranc©C[>., 7 llom. L. Jl. 709 {ni 05 ) 

{2) WbUacc r JrUrrson, S II. Jji3 (18781 
(3) 1 Q B, D. 42«5 

{*) G«Lui<lr Kunjii, IOC L. 3.407(1909) 
Hew. NM47. 

(5) nHrfijwk Boy r. TuUani, in (i 421 
( n«*t) 

(0) lUUrtwm^ r. llanubMini Chftlur, 30 


It. 230 { «)00> ; a. c.. 1 7 -M. L. J. VJ* «" J‘* 

inaybo taken cturidg Snsjioctiuu t 
Kuni*. JO C. L J, 407 ; H V *'' 

147 

(7) &•<? Ufyiljtn r. CnnWybK. 2 0. !♦ 

(S) In re Xiuim ot 
(tiSO); B,iUmom-> ». 

30.M.230{Jl>00). 
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power the document or documents specijied in the applictilion, and flat 
they relate to (he matters in question in the suit, or to sme of (km. 
Verified copies/’—This rule is new, and is taken from 0. 31, r. 19 a. 
“Privilege.” — ^TJiis word in the second sub-clause includes anj' objectioo 
to inspection, for instance irrdcvancy,(l) and the word ' ‘ document ” iecIb^m 
n sealed-up portion of a document (2) 

Power to call for affidavit* — The documents referred to in the third 
sub-clause ate documents wldch can be named and specified.(S) Tlie statcmenti 
arc, it is conceived, as conclusive as if they were in an affidavit of documenti.il) 


fs. 135.] 20. Where the party from whom discovery of any kind 

Pwatore *sco»e™ “ inspection is sought ohjects to the same, 
or any part thereof, the Court may if satis- 
fied that the right to the discovery or inspection sought depends 
on the determination of any issue or q^uestion in dispute in the 
suit, or that for any other reason it is desirahle that any issue’ 
or question ?n dispute in the suit should be determined before 
deciding upon the right to the discovery or inspection, order 
that such issue or question be determined first, and reser^'e the 
question as to the discovery or inspection. 

Premature diacovery.—Tljja rule, which is Inken from 
with llic case where discovery or inspection is premature. The inteafion 3* 
to give the Court the power of rsiaing and determining an issue for the e.vclujive 
purpose of deciding the right to discovery of evidence which is to be used at 
trial, and therefore from the nature of tlic case before the hearing of the cflwe.{5) 
The provisions of this rule arc not intended to come into operation until 
an application has been made under r. 18, onte.fC) The practice is (o toU oot 
a summons cnlhng on the other party to show cause why on issue sliould net 
framed (7) \Vlierc an order is mode under this rule by the Judge in Cimmhc”' 
the smt should be set down for the trial of the particular issue as woli ns ol tW 
cause itself when it comes to n hearing before the same Judge (S) An atifr 
under this section is not a “judgment “ ami no appeal lies from it.(9) 


{s. 136.] 


21. Where any party fails to comply m'th any o»l" 
tJon-compiinnee with answcr mtciTOgatorics, Or for discovery or 
/=. inspection of documenls, I.c shall, if a plamW. 

be liable to liavc Iiis suit dismissed for wont of pro.scciuicn, 


(1) Chnnannr Ehrm»nn(l89(5).2Ch. 82G. 

(2) U> , Awwunrlh v tVUilmg tJSOO). 5 
CIi 316 

(3) iniitei S{a(T(.nt(|{>01^.2K. R 211 j 

anti FCe r ifetnenunn. IS Ttmt-s 

n. 1 15, f'>How»i)j; I Imt caHp. 

tl) ^nn. Tr , to O. 31, r ipi. 

Co AhmnliilKiy r KM]l«t*l.hny. 0 1*. t»72 
<l*»2) i\>r Ainstmdm Xalh Clwllerjee r. 


K*«y Kwacn Taiw, 2 O. W. N. 17. ? 

(IS37), fiutheilaiKl f riiam I • 

IOC. 608, at P HU 

770 C1H37). 
m U« . at V 7W. 

(S) Jl,,«t|K572, 

(0) {JpTRtirj* of Slttto f. 

K R.3IJ (1002) 
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after stritang out a defence, if on sucU appeal it be held that the order ffas 
justified, it is not open to tlie appellant iu the latter case to enter into liis defence 
on appeal, for otbenriae lie would be placed in a better position in thcflppcsl 
than in the first Court (I) The result of the defence being struck out, and the 
order striking it out afiirmcd, is tliat the party is placed in the same position as if 
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ACT No. V. OF 1908. 

Passed by the Governor-General of India in Council. 

Heceked the assent of the Governor-General on the 
2\st March, 1908. 

All Act to consolidate and amend the laws relating to the Procedure 
of the Courts of Civil Judicature, 

Whereas it is expedient to consolidate and amend tbo 
Preamble relating to the procedure of the Courts 

of Civil Judicature ; It is hereby enacted as 

follows : — 

Previous Legislation. — Up to tbe year 1862 tlic Courts id the Presidency 
Towns and in the Provinces were governed by different rules ol procedure. 
The Supreme Courts were governed in matters of procedure by their own practice, 
rules and orders, and certain Acts(l) The Provincial Courts were governed 
by Acts and Regulations particularly applicable to them (2) In 1859 the first 
Code of Civil Procedure (Act VIII. of 1859) was passed, which enacted tJiat 
where it came into operation the procedure of Civil Courts was to be r^ulatcd 
by it only.(3) Tliis Act, liowever, was originally intended foe application in 
the Courts not cstabli.«hed by Royal Charter, and it was not till the year 1862 
that it was e^tended to the Courts m the Presidency Towns In that year 
tl\c Supreme Courts and the Courts of Stiddcr Dewanny Adawlut m the three 
Residency Towns were abolished. Letters Patent constituting the present High 
Courts w’erc granted in ijursuance of an Act of Parliament of the Session 18G1, 
21 it 25 Viet. c. 101. With the abolition of the Supreme Courts, their former 
procedure m civil cases between party and party was abolished, and by the 37tli 
section of the Letters Patent establishing the High Court at Calcutta, and the 
coiTesponding sections of the Letters Patent establishing similar courts at Madras 

(1) Sets AcUXVILo{lS52, Vr. of 1S51 ” ’* »-•— *~*t. • 

(2) Sco Ibe Schedule to .\ct X of ISOl, ' ■ ■ • ' • 

nhich was passed to re]>eal certain .\cta aud 

L 
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nnd Bombay, the proceedings in civil smts between party and party brought in 
the High Courts, were to be regulated by Act VIII. of 1859, and by such furtlier 
or other enactments of the Governor-General in Council, in relation to Civil 
Procedure, oa wore in force at the date of the several Charters : Provided always 
that the regulation of such proceedings respectively should be subject to such 
laws and regulations as should be thereafter made by the Governor-General 
in Council in relation to such proceedings. This was modified by the 07th 
sections of the new Charters of 1865, which run as follows : “ And wc do further 
ordaiu that it shall be lawful for the said High Comt, &c., from time to time to 
make rules and orders for the purpose of regulating all proceedings in civil cases, 
which may be btought before the said High Court, including proceedings in 
its Adnuralty, Vicc-Adiniralty, Intestate and Matrimonial Jurisdictions respec- 
tively ; Provided always that the said High Court shall be guided in making 
such rules and orders, as far as possible, by the provisions of the Code of Civil 
Procedure, being an Act passed by the Governor-General iu Council, and being 
Act No. Vltl. of 1859, and the provisions of any law which has been made, 

rv. *Va A V.. -i— 4 

A< 

be ^ , 

given bclow.(3) In 1877 the second Code was enacted (Act X. of 1877). This 
very considerably amended and added to the Code of 1859. Whereas tho latter 
contained 388 sections only, the former contained 652. This Code was followed 
by amending Acts, (4) and then by Act XIV. of 1882, which ^\as also repealed 
in part and amended by subscijuent Acts (5) 

The present Code repeals that of I8S2, as also the ameudiug Acts VII. 
of 1888 5 XII. of 1891 ; V. of 1894 ; XIII. of 1895. The chief feature of the 
present Code is the distinction drawn between matters dealt with by tlie Act, 
viz. those matters which affect more than one Province and matters in which 
it is essential that tlicrc should be uniformity in all Provinces and minor matters 
which arc relegated to a schedule and trCiited as mere rules w’hich niay be 
v.iried or amended by the High Courts and Chief Courts. Tlieso rules aio to 
n large extent sections of the Code of 1833, amended in certain parts ami added 
to ill others. As rcg-irds the body of the Act, the greater number of alterations 
pciliaps occur in the proinsions relating to execution, although other parts of 
tlic Code have been amended, nnd additions made thereto. The provisions 
relating to insolvency have been altogether removed from tho Code, and now 
form tlic subject of a separate Act Ilf. of 1907, which came into force on the 
Ist January, 1908. 


(1) Sco Erouglitoa Cml rroccduro Code, 
]>p. 1, S> and Appendix. 

(2) Acts XX. of ISC2; XXIV. of 18G2; 
XVlir. of J8C3; XXXII. of 18C3. Sco 
llrooj;hton Civil I’roccdurc Code, Snd cd. #ikI 
4(b od. p. 2 . 

(H) Acts IV. of 1800; XUIL of I860; 
X.XIir.of J86I: }X.vfl803:XXVI.f>f I8C7; 
Mf. of 1670; MV. of 1870: IX. of 1871: 
X.':XIl.oflS7f; VIf.otI872; ].uflS77. 


(4) Acts XVHI. of 1878 ; XII. of 1870. 

(5) Ecpcalcd in part by Acts XIV. of I6So, 
8.3; IV.of 188 C,b. 2; X. of IBSO.s 21 (2) ; 
Vllf. of 1887, 8 2aiidBcbed. ; XIII. of J 889; 
Vnr oflS00,a.2: rindamcndcdbyActsVn. 
of 18S8, BB, 3-04 , Xll of 1891. Aniendcilby 
ActsXV’.of 18S2,B 3; VII. of J8S7, a. 11; 
VI. of 1683, B* 2-S ; X. of IRRR, ii.» ], :j • 
Vllf.of UDO.b 03; Vf.of Ib'JJ, aa 2-4 ; v! 
oflSbl; VJI. of 1895,83. 1, 2 ; Xfll.oflbVj. 
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“Consolidate and amend.*' — Tlio Code is a consoluLiting Act. TIio 
method o! construction to ho adopted in the case of such n Co<le Iwa been 
expounded by Lord llcrschell (1) in ■terms which have been ndupted by the 
Privy Council (2) and cited and applied in other cases in this coiintry.(3) 
Dc.ilmg vdth the English Bills of Exchange Act, which was intendwl to bo a 
Code of the Law relating to negotiable instruments, ho said — 

“ I think the proper course is, in the first instance, to examine the lanjuajc 
of the statute and to ask what is its natural meaning, uninjlucnccd hy any con- 
sideration dcrii'cd from thepreuous state of the Uw, and not to start with inquiring 
how the law previously stood, and then assuming that it was ptob.ably intended 
to leave it unaltered, to sec if the words of tbo emnetment will bear an inter- 
pretation in conformity with this siew. If » statute intended to embody in 
a code a particular branch of the law ia to be treated m this fashion, it appears 
to me that its utility will he almost entirely destroyed, and the very object 
with which it was enacted I'ill be frustrated. The purpose of such n statute 
surely was that, on any poiid sj^ecifeaUy dealt icUk by it, tho law should bo 
ascertained by interpreting the language used, instead of, as before, by roaming 
over a vast number of authorities in order to discover what the law was, extract ing 
it by a minute critical examination of the prior decisions, dependent upon a know- 
ledge of tho c.xact effect even of an obsolete proceeding, such ns a demurrer to 
evidence. I o»i, of course, fur from assertiny that recourse may wcicr he 1ml to 
the previous state of the hio for the purpose of aiding in the construction of the 
provisions of the Code. If, for example, a provision be of doubtful import, such 
resort would be perfectly legitimate , or, again, if in a code of the law of negot wblc 
instruments, words be found which have previously acquired a tecLnicn! meaning, 
or been used in a sense other than their ordinaiy one, in relation to such instru- 
ments, the same interpretation might well be put upion them in the Code. I gno 


onsomcipeci(ilground.’'{i) 

It has been said that a reference to the previous history of the law uiiil 
legislation on the subject is one of the means by which a Court is entitled to 
seek assistance m construing an Act of tho Lcgislaturc.(j) And tlic practice 
of the Calcutta, JIadras, and Bombay High Courts has been to consider ns 
aids towards construction the Listoiy of the transition of an Act through the 
Legislature and to refer to tbo Reports of Law Coimnissioncrs, Proceedings 
of tho Legislative Council, Reports of Select Committees, Draft of Rills nml 


(1) In Bank of England r. Vagliano 
Brother?, L. R. App. Cag (1891). 107, at 
pp. 141, 145. 

(2) In Xorcndm Nath Sircar t. Kamolba 
smi Dagi,23, 1. A. 18, 2G (1S9G), 

(3) Dagdu f. I'anehom Singh Cangaram, 17 
B. 3''2 (1892) ; Pamodura Mudaliar t Secrc. 
lary of State, 18 M. 91 (l^'l^) . Kondijja 
thetli t. Narisirahutu Chetti, 2'J M It'J 
(l&lH))j Lala Sura] Trusad i UuUh CLand, 


28 C 517(1901) 

(4) See alao Adminiatcator-deneral of 
Bengal r. rrrm 1^11 Mulltck. 22 V 7tS: 
loiUa Suraj rroaad < t.ulal. thand, 23 C’. 
SI7 (190J). and other lava du>euraeO, goif. 

(5) BrabhaLarbhat f Vuhwambhurl'aDdit, 
SB 313 (1884): A'irniniatrator Gtneral of 
Bencal « l*tem 1^11 Mulli'L, 21 f. 707, 
771 (!•■ *1), i^r fit rrhan. J , tilm^ llo'ujt 
I Ou\.L It. SCI 1 .D. 
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Statement of Objects and Reasons. Tlic Piivy Council have, however, in the 
case of the Administrator-General of Bengal v. Prem Lall JIullick,(l) observed 
upon the use of these means of interpretation, expressing their disapproval of 
the practice of referring to the proceedings of the Legislature which result in 
the passing of an Act. A large number of decisions exist upon this question, 
which is one of some difficulty .(2) 

It is, no doubt, a well-established rule of construction that when the terms 
of an Act are clear and plain, it is the duty of the Court to give effect to them 
as they stand, according to their plain meaning, neither adding to, nor sub- 
tracting from them The Legislature must be taken to have intended to mean 
\7hat it has so plainly expressed, and when the terms of an Act admit of but one 
meaning a Court is not at liberty to speculate on the intent of the Legislature, 
or to construe them accordmg to its own notions of the reasons supposed to have 
been the cause of its enactment (3) The primary question, in short, is not what 
may be supposed to have been intended, but what has been said.(4) Where, 
liowever, an Act has been considered not to clearly c.xpress the intention of tlic 
Legislature, it has for some years been the practice of the Calcutta, Madras, 
and Bombay High Courts (5) to consider (as aids towards construction) ; (A) The 
history of previous Legislation, (C) (B) and of the transition of an Act through 
the Legislature, viz — 

(1) 22 C, 788, S C,22I. A 107(1895); 
fallosvcd in R t. Srt Chum Cliungo, 22 C 
1017, 1022 (1890) 

(2) Sco an Article on the Interpretation 
oi Statutes m the Madias Law Journal, vol v. 
p 280, by £. H, Monnicr.whciealullanalyeis 
ul most o( the cases hero given will bo found. 

(3) Gurccbullah Sircar r. Mohan Lill 
Shaha, 7 C 127 ; Buzioor Ruheem v. Shum- 
soonnissa Begum, 8 W. R. P. C. 3. 13 ; R. t-. 

Bal Krishna Vithal, 17 1). 577, 578. 

(4) Per Lord Hcrechcll in Biophy t. 

Attomcy.Gcncral of Manitoba, J>. R. (1890) 

App Cas. 216. 

(5) Tho Allahabad High Court held, on 
the other hand, in Kadir Baksh r. Bhanaoi 
Prasad, 14 A. 140 (1891), dissenting from 
R. r Kartick Chunder Das, 14 C 731, 
and Romrsh Cbundcc SangnI r. Him 
Mondal, 17 C. 803, that in construin," a 
statute tho Court cannot nfer to tho state- 
ment of Objects and Reasons attaibcd to a 
bill or to tho report of n select committee, or 
to tho debates of tho Legislature, but tan only 
look to tho statute itself: and tbb zulo as 
regards debates in Council was nfCnncd 
in OIsL-ira] Tcnari r. Har ChaniD, 2C A. 

Ml, 147 (19C1). It is, further, to be noted 
wilh regard to tho Calcutta High Court 
that It nos nilcl. in 1802, by Sir M. Wills in 
Mii'MooJooden lleyv.IIauuiChumMooVer]ee, 


1 Hydo, 100, that the meaning of an Act is to 
bo gathered solely by reference to tho Act 
itself and not to any official report of proceed- 
ings in tho Legislative Council. These two 
cases are, therefore, in accord with the Pnvy 
Council case now considered. (Administrator. 
General of Bengal f Prem Lall Mullick.) 

(C) Probhakarbhatv.VishwambharPandit, 

8 B 313 (1884) [held that tho pre-existing 
state of law, as recognized by tho Tribunals, is 
one of the chief means of interpretation] 1 n 
l-'ahainidnumssa Begum v. Secretary of Stati, 
1886-1689, tho High Court (14 C. 67), ns 
well as tho Privy Council (17 C. 690), fullv 
reviewed the earlier legislation in order to 
determine upon the construction of Act IX of 
1847. Similarly tho Allahabad Full Bench 
in R. t. Babu Lai, C A. 009 (1834), con- 
sidcred tho provisions of English law and the 
repealed sections of tho older Codes bearing 
upon Bs. 24 and 27 of tho Eridenco Act, and 
thosamo Court, ogam in R. r. GLulct, 7 A. 44 
(1884), discussed tho law as to altcmativn 
chargra prior to the Penal Code. Sect. 132 
of the Evidence Act was lonstrucd in R. v. 
Gopal Das, 3 M. 271 (1881), with reference to 
tho previously ezistmg stale of the l.aw on 
the i>omt. And in tho luam ease (Adininis- 
trator-Geniral i. Prim Ijill Jlullick), nil Uio 
.Tiidges in tho High Court, including the dis 
»e„ii..nt Judge I’lllur.un. C.J.. referred to 
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fa) Report'i of tlio liuluvn Iin^\’ CommiwonpTS ; (1) 

(fi) Prorroding'^ of the Legislative Cowncil ; (2) 

(c) lleports of Select Cominitteea of the Legislative Council (3) 

((?) Draft stages of a hill, (4) and 

(c) Statements of Objects and Reasons,(5) attached to bills. 

The question of the right to mahe use of these aids to construction came 
before the Privy Council in the case referred to The Calcutta High Court in 


tho previoaa and Bubsequent course of legisla- 
tion in construing Act II of 1874. Ste also 

R. f. Piaelier, 14 JI. ^42(1891), and numerous 
other cases. 

(1) Shaik Uloosa v. Shaik Eesa, 8 B. 241 
(18S4), uhero Sargent, CJ., adopting the 
view of Lord AVestbury in In rt Mew, 31 
Ij. J. Bankruptcy, 87 [whero the Lord Chan- 
cellor referred to a Report of the Commis- 
Rioners on Bankruptcy law), held that tho 
Reports of I,.a'iv CommUsioncrs could be re- 
ferred to in aid of tho construction of n 
Btatutc. In R. v, Gimlet, 7 A. 44 (1884), 
Duthoit, J , with the apparent approval of his 
colleague, Straight, J., referred to suchreporta. 
The admissibility of each reference was ex- 
pressly ruled in Bomesh Chundcr Sanyal r. 
lliru Mondal, 17 C. 832 (1800). However, 
in Tarack Hath Sircar f. Prosono Coomar 
Ghoso, 19 W. B. 48, C3 (1873), Couch, C.J . 
aaid • “ You cannot interpret Act a by Reports 
of Commissioners." 

(2) Mathoora Kant Shaw v. India General 

S. N. Co , 10 C. 100 (1883) frefercnco by 
I’nnscp, J , to speech of member in charge of 
n bill when moving for leavo to bring it in, 
and when intro Jucmg n bill) ; I'adhu Jhala v. 
GouiMohun Jhala, 19 C. 644 (1892) (a speech 
of a member introducing a bill and assigning 
its objects and reasons may bo looked at) ; 
Yesu Ramji Kalnath r. BalkrUhna, 10 B 
583 (1891) [Sargent, C J , referred to speech 
of taember when presenting Report of Select 
Committee on bill and moving its considcra • 
tion): Padhu Jhala v Gour Jfobun Jhala, 
eiipro fPrinsep, J , quoted speech of member 
in charge (Jlr. I’cacock) made even during 
debate). But as to spocebes of others upon a 
bill, it has been held by thn Bombay High 
Court in Oopal Krislina Psrachure r Jvikho- 
jiriv, 18B, 133 (1S91), that tho debate on the 
bill, ^when before tho Council, is not to be 
referred to However, in Cliunilal Panslal 
r. Roimnji Msneherji Modi, “ D 310. 315 
( 1851 ). Binlwoocl, .1 , riferretl to the speech 


not only of a member introducing a bill, but 
of a member speaking upon an amendment ; 
and see aho Mahom^ Jackariah t' Ahmed 
Mahomed, 15 a 137 (1887) The Allahabad 
High Court, on tho other hand, has held 
generally that th® Courts cannot look to tho 
debates of tho Lcgishature : Kadir Bsksh r. 
Bbawani Prasad, 11 A. 145 ( 1892 ) ; Maharaj 
Tewarif liar Charan, 26 A 144, 147(1903)5 
and SCO Goundii PiMal v. Tbajanimal, 14 
M. L.J 209(1904). 

(3) R V Karlick Chundcr Das, 14 C. 721, 
723 {1887) , Romesh Chundcr Saojul f. Him 
Moodal, 17 C. 852 (1890) ; Fadbu Jhala v. 
GourMohun JIula, I0C.M4 (1892); Admmis- 
trator-Generalv PrcmLaUMallick.21 C. 732 
(1894); Yesu Ramji Kalnath V Balkinshna, 
15 B. 583, 685(1891); Ramchandra Joisbi v. 
Hasi Kassim, 10 M. 207. 2)p, 212 (1892) ; 
Mahomed Jaekanah v Ahmed Mahomed, 12* 
C. 139 (1887). Tho Allahabad High Court 
baa, however, held to the contrary (hat tbeso 
reports cannot be referred to : KadirBak«hr. 
Bbaaani Pravad, 14 A. 145 (1892). 

(4) In R.t'.Kartick Chundcr Das, 14 C. 720 
(1887), s. 22 of the Draft Bill on Evidence 
was referred to ; but in Shaik Sloosn r. Shaik 
Essa, 8 B. 241 (1884), it was held that the 
Court could not look at the various forms in 
which a bill was brought before tho Legis. 
laturo 

(5) Fadbu Jbala v Gout Mohun Jhala, 10 
C. 515 (1892), Administrator-GcDerel t 
Prem Lall Mullick. 21 C 732 (1604): 
Shaik Moosa r Shaik E.csa, 8 B 241 <1684). 
However, in Mathooia Kant Shan t India 
Genera! S X Co. IOC 166 (1883), l*nnsep. 

J , considered it unusual to refer to (ho 
Objects and Reasons, though bo did in that 
rase read an abstract from the Legal ^frm- 
tiers speech contaimng tho Obj’ecli and 
Reasons, and in Kadir Raksh r. Bhawani 
Prossd. II A I4S (1892). the AlUljLad 
High Court held that the Object s and Reasons 
attaebe.1 to a lull Could not be referred to. 
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tliat case (The Administrator-General of Bengal r. Piera Lall Mullick), (1) in 
aid of the construction of Act H. of 1874, referred (a) to the course of legislation, (2) 
(i) the statement of the objects and reasons of the Act, (3) and (c) Report of the 
Select Committee (4) 

Tlie Privy Council, before whom the case came in appeal, (5) held with 
regard to (n) that (i ) “a positive enactment in a statute of 1874 can not be 
qualified or neutralized by indications of intention gathered from previous 
legislation upon the same subject. And there is no legislation subsequent to 
that of 1874, with respect to the power of an executor to make over liis office 
with all its rights and liabilities to the Administrator-General ; (6) and (ii.) 

that it IS against reason and authority to maintain the proposition, "that in 
dealing with a Consdidaling Statute, each enactment must le traced to its original 
source, and when that is discovered, must be construed according to the state of 
ciVc!tms;a«ce« xvhicli existed when it frst became law The very object of con- 
solidation is to collect the statutory law bearing upon a particular subject and 
to bring it down to date, in order that it may form a useful code applicable to 
the circumstances existing at the time when the Consolidating Act is 
passed ” (7) With regard to {b) and (c), the Privy Council observed as 
follows ; — (8) *' The two learned Judges who constituted the majority m tlio 
Appellate Court, although they do not base their judgments upon them, refer 
to the proceedings of the Legislature which resulted in the passing of (ho Act of 
1874, as legitimate aids to the construction of sect. 31 Their Lordships think 
It right to express their dissent from that proposition. The same reasons which 
exclude these considerations when the clauses of ak Act of the British Legislature 
are under construction are equally cogent in the case of an Indian Statute." 

The question next to be considered is how far, if at all, docs this decision 
<if the Privy Council affect the practice of the Indian Courts to which reference 
lias been made The result of their Lordships’ decision appears to be as follows : 

(i ) Pre-existing legislation may still bo referred to ns an aid tow’aids 
con-itruotion.fO) subject to this that («) if the terms of an Act aro char, positiic, 
and express, tlicy cannot be motlificd or neutralized by indications of intention 
to be gathered from previous legislation upon the same subject ; (fc) tliat in 
the case of a Ccnsobdaling Act, it miKt be construed not with reference to the 
circumstaiicrs existing at the time of (he preceding Acts but in relation to those 
existing at the time of the Consolidating /Irt.(IO) This last dictum, it is conceived, 


(1) 21 a 732 (1801). lo this case, IV- 
ila-rnm, CJ., bow ever, stated tint in hia 
opinion the liistnry of tbo Act If. of 1874, 
was inadmissiLIn to csplain it, and that the 
Court ought not lo consider nliat was the in- 
tention of the incmberRof Coimrilhjwhomit 
wasintroiluccd : ih.alp 753 Treveljan.J, 
aIki (xprc.<«rd ft doiilit on this point, il>, 775 
(i) 1»> , 735, 751, 7M, 7f<fi. 771. 

(1) lU, 737, :w, 7B7. 

(I) lb. 753, 7firt,7G7. 

(5) 22 0. 7SS(li>a.',). 

(t‘) II' , at p 7!*7. 

(7) 111., at p, 7!H. 


(8) lb, at pp. 7D0, 800 
(0) Sco cases cited anl<», and {acceplinw 
the rnyy Cooncil test as to tho English nilcs 
of Constniction), Ilolmo v. Guy, L. 11. fi Ch. 
D. 005, referred to by Trevelyan, J , in llio 
High Court, 21 C. 771. 

(10) Sec ftlso per liord IfaLsburyin Rank of 
England r. Vagliano Rrothers, L. I!. (IfiOl) 
App. Cas. 107, 120. Nor is it an answer lo 
the direct pro^ isions of a particular section of 
an cnactnunt lo say tliat tlio enactment was 
describrii in terms ns nn enactment to con- 
solhlnte, omeii<l, and define the provisions of 
pwxioinly esislmg laws, and that thr par- 
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refers to cases where the two sets o! circumstances ctiffer.fl) In all cases, how- 
ever, the proper course is in the first instance to exninino the language of tho 
Act, uninfluenced bj* considerations ns to tho previous state of the law, and 
to resort to a consideration of tho latter only if the meaning of the Act itself 
be not clear. 

(ii ) lieports of the Indian Law Commissioners — Tliese were not referred to 
in tbo lower Court, and tho rri\y Council have said nothing directly ns to 
their use. They bare, however, indicated that tho law in these matters 
should he the same as that which prevails in England, and according to this 
test reference is permissible. See Lord Westbury’s \>ew in the case of In rc 
Mew, cited ante, p 5, n. (1). In the case of Cliuni Lai Mnncbnram v. 
Manishankar Atnunim,(2) tlie Bombay High Court in dealing with tlio 
Easements Act referred to tho recommendations of the Law Commission. 

(lii.) Proecedinqs oj the tcoishliee C<nincil. — Upon a reference to some of 
the terms of the Pri %7 Council judgment, it would seem that reference to tlieso 
is not now permissible. But in the case of In re Mew, (3) tho Lord Chancellor 
read a speech made in the House of Commons by the member who introduced 
tlio Bankruptcy Bill of 16G0. Tlic PrUy Council itself also in Ilebbcrt r. 
Purcha8,(4) referred to the Commons’ and Lords’ Journals, and to the details of 
a conference between tho two Houses of Parbaoient. And in the Queen v. 
Bishop of O.v{ord,(0) Bramwcll, J., read passages from the Lord Clmnccllor’s 
Speech made in the House, of Lords upon tho Church Discipline Act. TIio 
Bombay High Court has, however, since held that it is not permissible to refer 
to tho speech of the Legal lifcmbcr of tho Indian Legislative Council when 
proposing the enactment of a bill.(C) 

(iv ) PcjioTlt of Select Commillces of the Legislative Council —These were 
referred to by tho High Court in The Administrator-General v Prom J*all 
JifulHck Tho Privy Council must, therefore, it seems, be taken to Imvo 
disapproved of tho reference to those reports, though reverting again to the 
English rule upon which tlio Privy Conned rested their judgment, it appears 
that Sir George Tyrncr, L J., in Drummond v. Dfummond,(7) referred to tho 
proceedings of a Select Committee of which he had been n member. In tho 
case of Assam v. Pathumma (S) tho JIadras High Court referred to the report 
of a Select Committee. 

(v.) Draft Staqcs of a Dili —These were not referred to in the principal 
c.ase either m the judgments of tlio High Court or Priv)- Council. But they 
appear to fall within the principle of evcliision I.aid doun bj' the latter, and 


ticular rule contended for la not to bo found 
among tho prcTJOujly exulting Ian's. It is 
sufTieicnt it tho proruion relied upon is a part 
of tho Act, whatever tho description ol tho 
purposes o£ tho Act may bo. P.umoddoo 
Talk f. Kaim Taridar, 5 C 300. 303 (IS70) 

(1) In the cases of Jn re Mew, 31, L J. 
Bankruptcy, 87, a Consolidating Act wsecon- 
stnicdwith reference to circumstances exist- 
ing at the time of tho earlier Act, » ben*, hon 
the rin-«m«r.TiKf J Ao-f wo/ rAon;<-.f (as it 


had in tbo Pmy Council case) at tho timo 
of tbo latter Act Ste ol'scrvntions m Slat! 
Ij. J , tujyra, 20*1, 290 

(2) 18 B. 010.025(1893) 

(3) 31 L J Bankruptcy 87. 

(4) L R 3r C OIS.l?«9 
(.’.) 4 Q B OW 

(l>) K t (tsngsdhsr l^lak, 22 It 125 12S 
(I8*>S) 

(7) I. It 2 Lli App 32. 47 
(s) 22 M 4<>l, f4l| (IMfl) 
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there ia but little antlioiity lo be found for their use. Jn Chum Lnl JFan- 
charou t'. ^laniohankar Atmaran(I) the Court referred to the Drafts of tlie 
Easements Dills of *1870 and 1881, as also to the opinions of the draftsman of 
tlie first-mentioned bill. 

(n.) Statements of Objects and Itcasons - Tliese were referred to by the 
High Court in the principal case, and the Privy Council must, therefore, it 
Beems, he taken to have disapproved of their use. The attachment of o state- 
ment of objects and reasons to a bill being a procedure peculiar to this country, 
there is no English authority upon the point. Tlie preamble of an Act, which 
may be referred to, affords the nearest analogy. But if there be any grounds 
for the admission of reports of Select Committees or proceedings of the Legis- 
lative Council, it certaudy seems that strong grounds also evist for the admis- 
sibility of these statements In the case of the Delhi and London Bank f. 
Hem Lall Dutt,(i) Trevelyan, J., referred to the Objects and Reasons of the 
Easements Act, for the purpose of seeing what was the law at the time, and in 
the case of Cliuni Lai Mancharam v Manishankir Atroaran,(3) Candy, J., also 
reforred to the statement of Objects and Reasons. 

The Privy Coum-il decision has been shortly referred to by the Calcutta 
High Court in the case of the Queen-Empres.s f. Sri Churn Chungo,(4) where 
Pigot, J. (Pfiasep and ilacpherson, JJ., concurring), said : “ \Ve do not pro- 
pose to consider the history of the Penal Code from its original draft by Lord 
Macaulay in 1810, to its becoming law m 18C0 Their Lordships of the Privy 
Council, in the recent case of the Administrator-General of Bengal t. Prem Lall 
Miillick, have held that it is not competent to refer to proceedings of the Legis- 
Irttiue as legitimate aids to the construction of a Jaw.” This decision of the 
Privy Council was also referred to by the Bombay High Court in R. t>. Gangadhar 
Tilak,{j) in which it was broadly stated that it is inadmissible to take as an aid 
in construing an Act the proceedings in the Legislative Council, which resulted ' 
in the passing of that Act. 

In any case, and whether or not admissible to construe the Acts to v\liic]i 
they relate, the Ads of the LegisUture are instructive liistoricnlly, if one Jias 
to fonsider not what the statute says, but what may liave been the motives 
of one or other party in promoting the legislation.(6) And there is but Jittlc 
doubt that there will be a continued reference to such Acts, if not as technical, 
.St any rate as private, aids towards the comprehension of the intention of the 
J/fguIaturc. 

Tlip primary question in each case is, of course, ^Vhat are the facts ? It 
is, however, a common fault in this country to disregard the facts of a case in 
favour of authorities (7) 

The next question is, 'iVlint are the wowls of the Code itspU ? 


at p 49 (1699), Jenkins, C J., clcalins with 
16 and 17 of the Code, Baid: “In fact 
thucato onlyillustratev hoir important it 
that Courts sbould first ascertain with nccii- 
racy and nppreenfo tho facts under con- 
sideration before turning their altcntinu fo 
the authorities.’’ 


(1) 16 1) cm. 625,626 (1B93}. 

(.’1 14 0, 831, 846(1897). 

(3) 18 71. 6IC. 626(1693). 

(4) 22 0 1917, J022{Ib'»5). 

(.I) 22 II. 1 IS. 126, 127 (1899). 

(6) J'rr in Kadir R-ikth r. 

lUinwani A. 141 (1812). 

(7) In Kasliinath r, AnAfit. 2 llom. I*. It. 47. 
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Thf* AcL must lie taken as one rontinuous Code, the different portions 
being simultaneously enacted in view oi cacb otbcr.(l) The Court must bo 
governed by the language of the Legislature without considering what may 
liavc been its intention, if tbe words themselves nre clear (2) Its limited 
function is not to say what the Legislature meant, but to ascertain what the 
Legislature has said that it meant.(S) It is always dangerous to paraphrase 
an enactment, and not the less so if the enactment is perhaps not altogether 
happily C5prcssed.(4) I\Ticre the Code contains prowsions upon a particular 
question, it must be tested, not by general principles but by the erjircssions 
of the Code which relate to that quc3tion.(5) Where two procedures or two 
remedies are provided, one of them must not be taken as operating in deroga- 
tion of the othcr.(')) In many cases reference has to he made to judicial pre- 
cedent. For it is a principle peculiar to the English Common Law (7) that a 
decided case has an authoritative and binding force and is, subject to certain 
well-knoivn limitations, to be followed in other similar cases It is, however, 
an unfortunate circumstance tliat the greater bulk of the reported Indian 
cases deal with questions of adjective law; unfortunate because a great diver- 
gency of opinion, such as exists touching the interpretation of rules of pro- 
cedure, limitation, stamp or registration, is to be avoided, involving, as it 
does, uncertainty in the administration of justice and an encouragement of 
appeals, nhich in many cases arc due to the hope entertained of overturning 
the judgments of the lower Courts, not upon the merits, but upon some teebni- 
cality or other.(8) 

In this countrj* the use of judicial precedent frequently leads to abuse 

Every case is independent of every other, and no decision upon facts forms 
a precedent for any other decision. i\nd every judgment must be read as 
applicable to the particular facts proved or assumed to be proved, since the 
generality of the expressions which may be found there arc not intended to 
be expositions of the whole law, but governed and qualified by the particular 
facts of the case in which such expressions are found. A case is only an authority 
for what it actually decides. It cannot be quoted for a proposition that may seem 
to follow logically from it,(9) " The only use of authonlips or decided cases is 
the establishment of some principle which the Judge can follow out m deciding 


(1) JoD&rdan Dobey v, Ramdhona Singh, 
23 C. 73S, at p. 743 (1890) 

(2) In r« ^rancharji, 5 Bom II C. Tl., 
0 C. J. 65, 68 (1808) Possibly this was 
meant, though st is not clear, when it nas 
said, that for the application of Equitable 
considerations there is, as a r>jlc, no room in 
matters of procedure : Debi Dayal v Bhau 
Protap, 31 C. 433, 440, 441 (1903) 

(3) lala Surya r. Golab Cband, 27 C 721, 
ntp 755(1900). 

(4) Durga Cbondhrani f. Jewahir Singh, 
18 C. 23. at p. 30(18'X)) 

(5) Bhup Indar r. Bijai Bahadur, 23 A 
nl pp. 15C, ir.7 (1900). As to the use of 
Headings, Interpretation Clau.ses, Tllustra- 


tions, and llarginal Notes, seo Authors’ 
Eridence Act, 5tb cd , pp 100, 101. 

(6) Ajodbia Prasad r. Balmuhand, 8 A 
354 (1886), |>er Mahmood, J . Rung Ball 
5Iisser r. ToVbun Jlisscr, 25 W R 301, at 
p 305(1876) 

(7) Tbe Roman law and modem con 
tinental systems darned from it reject the 
notion Sec Article in 0 Rom L 1’ 18C 

(S) See Article in 7 Mad. L. J. 300. 

(9) Per Lord IlalsburT. I, C . in Quinn r. 
Leathern. 1901, A C 606; cited in Jehangir 
r Secietaiy of State, C Bom. L. R. at p. 1^9 
(1903), and see as to difia Rowlard-on r. 
Champion, 17 51. 21, nt p 27 (180-1) 
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tho case before LJm.”(l) Lord iFansfield, C.J , said, “ It certainly is very hard 
upon n Judge if a rule which he generally lays down is to be taken up and 
carried to its full extent. This is sometimes done by counsel, who have 
nothing else to rely upon ; but great caution ought to be used by the Court in 
extending such maxims to cases which the Judge who uttered them never had 
in contemplation. If such is the use to be made of them, I ought to be very 
cautious how I lay down general maxims from the Bench. ”{2) 

It is well to bear the remarks cited in the last paragraph in mind, though, 
of course, the nature of procedure law does not always admit of their applica- 
tion. In many cases the rules arc of an artificial and arbitrary character, 
though in others, such .is tliose dealing with bar by judgment or by suit and 
the like, questions of principle arc widely involved. 

As Holloway, J., said, tho application to practical life of sound principles 
presents no more difficulty than that of empirical maxims (or, wo may odd, 
case law), based mainly upon a misunderstanding (or Jack of understanding) 
of the great practical jurists, whom all admit to be the only guides.(3) 

In questions of procedure it is generally important that there should bo 
uniformity of decision, and that existing practice should not be upset, (4) for 


(1) In re llAllcft Eatate, 13 Oi. D. 712. 
per Jf<iscl, M.R. { OAborn c. Rowlett, per 
Jes3cl, Sr.R, ID Ch. D 774, 785. See 
remarks of Edge, CJ.. and Straight, J, in 
R. V. Gobardhan. 9 A. 528, 555, 575 (1887) : 
R. V, Mahomed Kumayoon Shaw. 13 B L R. 
353 (1874) Lord l>fans(icl<J, in R. v. Bem* 
brid^^e, 3 Doug. 332, 8ai<l s “ Tho law does 
not conitit of particular cases, but of general 
principles which aro illustrated and explained 
in tlioso ca^es ” } and as to dicta, sco remarks 
of Best, CJ., in Riclianlwn r. Mellisli, cited 
in R. e. Chagan Payanroi, 14 B. 34C (1890) . 
“Tlie e^pres-iions of every Judge must lio 
taken n ith reference to (he ca-ao on which lio 
decides, othenviso tho law will get into 
extreme confusion.” 3Ir. Ramanatban, K.C., 
in his speech on behalf of tho Ceylon Bar 
upon thonc^vBof thedcathof Sir John I'hear. 
late Ciiicf Justice of Ciy Ion, mid s ” The so- 
eallcd ‘uncertainty of the law* is nothing 
more than tho uncertainly of ill-tratncd 
Judges AS to the trun facts of the case and 
(hn jiro]>cr principles of law applicablo to it. 
Hn (Sir John Phe.ar) mado tho Bar argno 
cases ujwn first principh!i of law. Before his 
adient hgal priiiciplisi wire of lilllo avail in 
' tho detemiiiMtion of a case unless supported 
N’i A judgmenl of a competent Court here or 
ih rpghnd. If III Arguing an advocato 
cilW a iIixMetl raim williout going into first 
principles Jie would Mj, *1 don’t want 
a'lfhrifltics T.(tl)SS,iU« this I ftsc e\f n as A 


mathematician would solve a problom by 
applymg tho axioms ond propositions wo 
have learned in our books * If they passed 
on to authorities too apeerhly he would say, 
‘ Wo do not wont outborhles just yot ; they 
aroonly of corroborotivo value, Let us solve 
tho question by the proper application of 
first principles ond tlien look into authorities 
to discover whether our conclusions on first 
principles aro corroborated by them.’ In this 
way fimt principles beenmo paramount” 
(Ceylon Court, April 10, 1005 ; cor. Sir Charles 
lAyard, C J., and MoncrielT, J.) 

(2) Brisbane v. Dacrcs, .'5 Taunton, p 1C2. 

(3) Do Souza V. Coles, 3 Mad. 11. 0, R. 384, 
atp 420(1808). 

(4) Fulkumori v. CLanshyam, 31 C. 511, 
at p 513(1903), perRampini, J. j MundalA 
Co. ». Fozul rilahil, S. C. C Rep. 2 of 1912, 
3 Fcl*. 1014, cor. Jenkin-i, CJ„ and Wood- 
roffo, J. In Dymond v. Croft, 3 Cb. D. at p 
615, James, L.J., said : “ ^Hiat my decision 
would liavD been if this point lad conic 
before mo in tho first inslanco I need not say. 
Tho rule (ns to substituted service) hasaliead3’ 
been construed by Iluddlcstonc, B , m accord* 
ancowithwbat seems to have been the general 
undenlaniling of tho Judges inCiiambers.and 
it is very important that there should bo uni- 
formity of decision.” And sco per Edge, 0 J., 
inShco. I’rasadr.I.ftIitKuar,18A.atp 409: 
“.Setlleil principles of law ndminlfllereil by 
n Court of Ju«1 ice ought not to 1>eligbtl3-(l,s. 
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in such cases it is oltcn not po nuicli the nature of the rule as the fact that 
there is a fixcsl rule which rcallj* matters In SatlasiTO Pillai v. Enmahnga 
rniai,(l) the Council said: “The alleged consensus of the Indian 

Courts being thus established, their Lordships, whatever their opinion upon 
the construction of this clause niight have been, had the question been res 
integra, do not think it would he right to run counter to so loi^ ft course of 
decision upon what is in fact merely ft question of procedure, it being admitted 
that the plaintiil may assert rights of this nature, if they exist, in a separate 
Suit.” 

“ It is the duty of a Judge not to declare what lio considers the law ought 
to he, but to decide what, according to the best of his judgment, he finds it 
is; and if he finds a principle laid down upon competent authority it is far 
better to accept and apply it broadly and honestly, even it ho is not in his 
Own mind satisfied with the foundation of the rule, than to attempt to fritter 
it away in its application to cases which manifestly come within it”(2) The 
reasons, however, which Judges have assigned for their opinions have not tlie 
Same degree of authority as the decisions themselves (3) As regards these, if 
two coses arc not to ho reconciled, tlio authority which is at once the more 
recent and the more consistent with general principles ought to picvail.fJ) 
As already stated, it a principle is laid down upon competent authority it is 
fax better to accept and apply it broadly and honestly, even if the Judge is 
not in his own mind satisfied wuli the foundation of the rule, than to attempt 
to fritter it away m its application to cases which manifestly come within 
it (5) The s.'ime rule applies when dealing with tlio provisions of tlio Code 
itself. “ Wc ought not,'’ said Sir Barnes iVacocIc, C.J , ” to fritter away tho 
law by construing words according to a mere technical sense instead of giving 
them a broad moaning so ns to eiubraeo all cases intended by the Legislature 
to be provided for.”(0) 

The Courts hero must be gnidetl in the first place by the terms of the 
Code itself, and, secondly, by tliose decisions of the Indian Courts which interpret 
the Code and whicli arc binding on them. The Suhoitlinatc Courts aro bound 
to follow the rulings of the ITigli Courts, to which they are subject, where there 
are different rulings of different High Courls,(7) and in the absence of sucli 


turbed or doubt east upon thorn without very 
aufficient reason.” And m to oveirulmg a 
series of precedents, see Frabhakatbhat r. 
Vishwambar, S B. 313, 317 (ISSt ) ; Kusum 
Kuraari r Satya Ranjan, 30 C. 900, 1003 
(1903). 

(1) 15 B L R.3S3,otp 398 (1875); 5 C. 
21 A. at p 22S 

(2) Usill f. L R. 3 C. r. r 327, jvr 
T»rd Coleridge; R r. Cha^an P.a 3 ’arain, 14 
15.352(1690). 

(3) Caledonian Rail«aj’ i. Walktrs 
Trustees, 7 App. 259. 

(4) P(r Lonl Sclbome, , CBinplx-ll r 
Campbell, 5 App Cns 767,79'* Inthelliiih 
Court a ca«e of tins Viiul would l.o rcfeirotl t** 


ft Full Bench .Sec al« Caledonian By 0> r. 
Waller’s Trustees, L. R 7 App Cas 25't, 
270; RedgraTor Hurd.L.R 20Ch D 1,14. 
Ei forte Reynolds, ib . 204. 298. As to 
judgments ol Courts of cooidinate junsdic- 
tion, sec Cathcrcolo r Smith, 44 L. T 43'', 
440; Smith r Lambeth Assessment IXim- 
mittee, LB 1« Q B I» 3-7. 3^. /n re 

BuUor's S-ltlemcnt, S Jur N h •JO'* 

(5) Pit Lord tloKrhlg", m t7ta!l t IKl. s, 
3 V 1*. D 327. 

(fi) IliiiTO ChunJer r bhcMiromihenpe. 'J 

\V R 402, »tp 40C(ISCs) 

( 7 ) ^wamirso Narayan r. Ksslnnatb 
Kn»hns.l5ll 419(1600): lUUji Hants), r. 
Ssliistsm i’srubram, 17 n &.V7 (1612). 
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ruling will do woU m following Iho decisiom, if any, of other High Courts and Chief 
Courts in India. As regards the High Courts themselves, Norris, J., sitting 
on the Origin.!! Side of the Court, said, with reference to a decision of an Appellate 
Bench of the same Court, tliat though he was not prepared to say that he 
should consider every judgment of an Appellate Bench binding upon him when 
sitting on the Original Side, yet every such judgment should receive respectful 
consideration and careful attention and should he followed, unless the Court 
Vitis very clearly of opinion that the conclusion arrived at was an erroneous one.(l) 
As regards Appellate Benches, all arc bound by deebions of the Privy Council 
and by Full Benches of the same Court, and if one Appellate Bench differs 
from a previous decision given by another the matter must be referred for 
determination of a Full Bench (2) The High Court is, however, not bound by, 
though it will give respectful consideration to, the decisions of another High 
Court. As regards other countries, reference may he made to English case 
law, when in pomt, as also to the decisions of those countries such as tlio 
United States, (3) wliosc law is derived from a common source mth our own, 
As regards, however, the decisions of the United States Courts, citation should 
not be generally approved unless where it is shown to bo necessary by reason 
Ilf the novelty of the point involved and the want of Indian or English pro* 

{ cdonts (4) As regards these latter it has, no doubt, been said that “ the 
Code of Civil Procedure docs not prevail in England, and we must interpret 
its terms as best wc may mthout reference to English casc3.'’(5) It is, 
liowever, submitted with all respect that this is neither a correct nor useful 
view of the matter. The Courts m this country can ill afford to disregard 
the results of the learning and experience of the English Judges And 
for the most part they have been glad to avail themselves of both. This 
has been where cither general legal principles arc involved — principles of 
cornmou application in all countries, or in those in which English notions of 
jurisprudence prcv.iil — or in cases where similar provisions to those pre- 
vailing here exist elsewhere, as in the case of many sections of the Code 
which ate based ujion or taken from the English rules under the Judicature . 
Act. Where it was argueil that an English decision had no application to 
India, the Privy Council said, that though that case would not be binding 
ns an .'luthority upon a Court in India not administering English law, their 
Lordships were far from holding that, decided as it !va3 on the application of 


f.; I 


(!) Oriental Bank v. GobindLnll.O C. CC^l, 
At p. G07(1SS3) [Lutscc Jabbayy»r. Knsbna, 
14 31. at p. 101 (1800)]. for example, tho 
<locL<Ion o{ an Appellate Bcnch'in!(;ht proceed 
upon law or practice (lifTrrrnt from that prc< 
mailing upon the Original Side of the Court. 
(In tJie other IianJ, a decision on appeal frora 
the (Kiginal SiJo vould bo clearly binding. 
.‘-eo .SsNl Ciand 3ti(ter r. Mobun Bibi, 2S 
O.ntp ,lsO(I808). 

(2) (Inc .Tiiilge cannot refer to the I>ill 
ll< nch without the cnncorrence of the oflirr. 
Cliiimb r Kant f. Tlindabun Clitt'ider. 7 W. B. 


277 (18C7) A Jutlgo of tho High Clourt 
sitting alone to hear cases below Its. 50 cannot 
make a rofcrcnco to tho Full Bench, Nabu 
Mondul r. Cholim MiilHk, 25 C. 80C (ISOS) 

(3) 8eo JIalcolm v. Smith, Taylor’s Bcp. 
233, 283 (1848) ; Braddon v. Abbott, ib , 342, 
310, prr Sir Lfturcnco Peel, C J., Searam.anga 
r. Stamp. 6 C. P. D. 205, 303 

(4) See In n Missouri Steamship Co , 42 
CTu I). 321,330.331. 

(6) Sonrindra Mobun Tagore t. SiromonI 
l)cbl,2SC’. 171. atp 175(1000). jvritaniinni 
and Pratt, JI. 
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a nuxim expressing a principle recognized by tbc law& of nil civilized countries, 
it did not afford a rule npplioablo to circumstances of the same chaidctcr m 
India (1) So also, West, J., jn delivering the judgment of tlio Full 
Bench, (3) dealing with n question arising under sect. 622 of the former 
Code, Said : " In such a conflict of opinions as has arisen on the subject we 
arc now considering, it may be useful to sec how similar questions have been 
dealt with by the Courts in England. Their decisions can, of course, only 
afford analogies, not precedents, for Courts so differently constituted os those 
in India ; but these analogies point to principles of general application, and 
thus repay our attentive consideration.” As already stated, many of the pro- 
\isions of the Code arc taken from the English Rules and Orders, and there is 
no reason why the decisions given on those Rules and Orders should not be 
applicable here, or on such portions of them as arc of equal application in this 
country and in Encland, Where a principle declared in an English decision 
docs not depend on any peculiarity in English law* it may ho applicable hefe-(3) 
Agam, where a Colonial Legislature has passed an Act in the same terms as 
an Imperial Statute, and the latter has been authoritatively construed by a 
Court of Appeal in England, such construction should be adopted by the 
Courts of the Colony, (4) though, of course, when the Indian Legislature has 
rejected or declined to follow the law of England upon a particular point the 
case is altogether different (3) 

It cannot, however, be too much iosisted upon that procedure is mere 
machinery. Its rules should bo observed ; but it is to be remembered that 
those rules exist to enable the Courts, in a settled and convenient manner, to 
dispense justice. Mere tecbnliality is to be avoided therefore as much as 
possible. This does not mean that the provisions of the Code ate to be dis- 
regarded, but they are to be construed liberally, and if found to Lave been 
infringed it must be seen whether such infringement has affected the juris- 
diction of the Court or the merits of the case.(6) Courts of law should be 
especially careful in dealing with technical objections to bee what effect their 
decision will have in defeating substantial justicc.(7) The Court may, how- 
ever, find itself constrained to set aside an order on a ground which has unfor- 


mittcc will look to the essential justice of the 
enso without considering whether matters of 
form have been striclljr attended to, Gbird. 
harce Sing v. Korbbul Stng. S 1. A. 31t 
(ISIO). ]n Bisbiabur r. Nam Chumn. 5 
All. II. C. R. 25, 2S (1872). Stuart, C.J., 
said that he did not dcairo to apply strict 
rules to any onneccsssry requirements of 
legal art to work out the requirements of the 
Code. 

(7) Uannnnd r. I'rosunno, U C. 7C3, at 
p. 705, yrr Sir Richard Garth, C.J. ; 
S C.,12C.L.R.S56,S53: ondicethedictum 
of Lord Penman. C.J., cited in ^lahabab r. 
Ktinbansa, 21 M 373.atp SSI (1898) : “It 
it always unpleasant to deTiat justice bv 
adherence to technical and arbitrary rulre.'* 


(1) Madras Railway v. Zemindar of Carre* 
tinagarum, 22 W. R. 279, at p. 281 (1874) 

(2) Shun Nathaii v Soma Koshinath, 7 
B. Sll.atp 359 (18331. 

(3) Kaodi Singh r. Sila Ram, 10 C. 677 
(ISSS) 

(4) Trunblo r. Hill, 5 App. Caa. 3-12 ; 
ICathama Natchiar r. Dorssiuga Tcrer, 2 1. A. 
109. “ Wo must construe each Act on its own 
wordins and in accordance with its own con- 
text," Slata Pin t. Kozim Husain. 13 A. at 
p 437 (1591). In construing an Act pro- 
lidons of other statutes which ore in jwri 
puticria may bo referred to, .^ssam r. 
rathumnia, 22 M. at p. C02 (1S97J. 

(5) II. t. Gnulct, 7 A. 44. 50. 51 (ISS4). 

(C) Sec a. 90, post. So the Judicial CVici- 
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tunately no relation to the merits ol the ease, ns for want of juris<liction, even 
though no objection has been taken by the parties (1) So in the case now 
cited, (2) the Privy Council said : “ This objection to the a\\arcl wns apparently 
not brought to the notice cither of the Subordinate Judge or of the High Court. 
But the statute is there, and the Judges were bound to take judicial notice of it.” 
And the Court is bound to take judicial notice of a change in the Statutory Law 
while a suit is pending, and a party is not estopped from calling attention to 
it, siucc the Coiut is taken to have known it.(3) And though it is exceedingly 
undesirable that any suit should fail on account of any technical objection, such, 
for instance, as that of misjoinder, at the same time when the objection is 
raised at the earliest opportunity, and when serious inconvenience and expense 
arc likely to be caused to the parties, it is impossible for the Courts not to 
adjudicate upon the objection, and to relieve the parties from it.(4) Buies of 
procedure are, however, mere machinery; the means by which the Courts are 
enabled to dispense the justice for which they exist. As the Privy Council have 
said, it is of the utmost importance to the right odmimstration of justice in 
the Courts of this country that it should be constantly borne in mind by them 
that by their very constitution they arc to decide according to f.quUij and 
good cojwcicncc, and that the substance and merits of the case are to be kept 
constantly m vie\v.(5) Again, Lord Penzance said : (6) ” Procedure is but 
the machinery of the law after all— the cliannel and means whereby law is 
administered and justice reached. It strangely departs fruin its proper office 
when, in place of facilitating, it is permitted to obstruct, and even extinguish, 
legal rights, and is thus made to govern where it ought to subserve.” 

The Code is not exhaustive. — ^Thc Code is not exliaustive. It is not 
uncommonly thought that it is sufficient to defeat on application or to reverse 
an order that no particular section of the Code can be cited as an authority 
for it. It is true that Strachey, C.J.,(7) stated that the Code contained tho 
whole law of (hvil Procedure. We arc not, however, aware of any other 
authority to this effect, and that observation was not adopted by Banerjee, J, 
in the same case, and both m earlier and later cases in the same Court it was 
held that the Code was not exhaustive (8) The latter ^^ow, it is submitted, 
is undoubtedly the correct one, and is supported by numerous cases to which 
reference will be made. Indeed, in one of these, JIahmood, J., said : (9) 

” I may therefore at tho outset state that, according to my view of the 
rules of construction applicable to statotca like the Civil Procedure Code, the 
Courts are not to act upon the principle that every procedure is to bo taken 


(1) Joyn.^rain Singh r. Mndhoo Sudun, IG 
C. 13 (1888) , Vtuthinalha PiHai r. B. (P. C.J, 
17 C.W.N. 1110(1013) 

(2) Baja llaroaraio v. Chaudbratn 
Bhagwant, 13 A 300, at p 301 (1801). 

(3) Lakshmi Bibi Kujrani r. Alai Bihary 
Aldar, 40 C. C34 (1013). 

(4) Sudhendu v. Dutga Dasl, 14 C. 435, at 
p. 433 (181'7). . 

(5) Huiwotii.inpcivaud l^iiiday r. Ilusst 
Bdluoic, U B'. 1. A. at pp. 41V, 111 (1836). 


(6) In Kendall t Hamilton, L. B. 4 App, 
Cas. at p. 025, cited in 22 A. 32Q 

(7) Habil Bakah r. Baldco Prasad, 23 A, 
107, at p. 173 (1001). 

(8) Durga Pdial v. Anoraji, 17 A. 29, at 
p. 31 (1694); Dlionkal Smgh v. Phaktar 
Singli, 1C A. 84, 05 (1803), ptr Sir John 
Edge, 0 J. 

(9) Karaingh Da? t. Mangal Dubcj, 5 A. 
atpp 172, 173 (1882). 
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Bs prohibited, unless it is expressly pro\-5dcd for by the Code, but on the con- 
verse principle that every procedure is to be understood as permissible nil it 
is shorni to be prohibited by the law As a msittcr ot general principle, pro- 
hibitions cannot be presumed, and in the present case, therefore, it rests upon 
the defendants to show that the suit in the form iu which it has been 


brought is prohibited by the rules of procedure applicable to the Courts of 
Justice in India.”(l) This statement, if it is not to be liable to miscon- 
ception, is in need of explanation and qualification. It is not to be supposed 
that it Was intended to warrant any and every rule of procedure which a 
Court may arbitrarily elioose to devise or to follow It lias been already 
pointed out (2) that the Code is cshaustive on the matters in respect of 
wHch it declares the law ; that is. on any point specifically thali with by it, the 
laiv must be ascertained by lefercnco to its provisions. The Code, hoivcvcr, 
is not exhaustive in the sense that, for instance, tho lindcnco Act has been 
said to he, tho second section of which, it has been held, in effect, prohibits 
tho introduction of any kind of evidence not specifically authotiied by tho 
Act itself. The Code binds the Court so far as it goes (3) l! it prescribes u 
particular course in a particular case, that course must be taken. If, on the 
other band, as in the case of the former section 5G1 (now omitted), it contains 
an, esptesa prohibition, the latter must bo given effect to. Many matters arc 
dealt T/ith under a settled practico.(4) But even such a practice, however 
inveterate, cannot be legal if it is contrary to an c.xpress enactment or is 
inconsistent with it (5) It was, however, pointed out by IVilson, J., in the 
case cited, (G) that if the Court bad power before tJic introduction of tho Codo 


(1) So in Itadha l^bcn v. Radba F^rshad, 
18 C. 615. 618 (1881], tho Court held that in 
tho absence of any provision in tho Codo 
directing an application to bo made for execu- 
tion of an cntiro decree, a second application 
for execution was not barred. See observa- 
tion of JJahmood, J , “ Everything is per- 
missible Unless thcro is some prohibition 
against it," m 6Iuhanunad Sulaiman 0 . 9Iu- 
hamtnad Yar Khan, 11 A. at pp. 287, 288 
(ISSS) 

(2) Ante, p 9 

(3) DcHji^a Charan pass v. Nitto KalJy 
Eossec, 5 C. 819 (18S0}, Punebanun Singh 
V. Ewarkanatb Boy, 3 C. E. J. 29 (1905); 
llukum C'hand Paid f. Kamalanaud Singh, 3 
O. E J. C7 (IDOO). 

(1) Sec Prabhakarbhat r. Vishwanibhar, 8 
B.atpp 310,317. ‘"rbe cslablishisl practice 
of tho Ciiurt in matters of proceduro ia tlio 
law of tho Court, unless it bo mcoo»utciit 
With Eomo higher law or legal principle, 
jxr J , delivenng Judgment of IXsH 

Baiih. 

(5) Jchaugir r. ^<^rcta^y of SUlc, G Bo«u- 


X,. R. 210 (1004) : Gl>n f. lionnaud, 2 Ta>). 
&, Bell, IOC, at p. 205 (1857). (“ But If tho 
practico Ima been departed (rout ii> thU 
instance, wiiat is llio practico of a Court tuiu- 
pared to tliO direction of a aUlulo t " jierl'ii l, 
C J ) A fortiori, a deUnllo piovhlun of law 
cannot bo ovaded on tho ground uf con* 
vcnicnco ; Jtain Prowid r, bachl IXikS, (i 
V. W. N. 685, at 689 (1002) ; Ifalkaran Bai r 
Uobiod Kath, 13 A. 129 (1890). In Palmer 
V llutehinson, C App. Cas. 619, citc,l in lUi 
Amnt V. Kanbbai, 8 11. at p. 3'-9 (1>!>4), 
tho P. C. eaiJ that ‘'no practk>' of the 
Court can confer upon It any power or Jurw 


(lM4b 

(<l) Doorg* CbaraO Das r. X'V, 
4 <il‘ra. at p. (£0 (iSKO). ^ 

clianuD Smgh r. I>a»La JV- 
Ud. Jtf 11*05); Hul. i 
Kamal^AAPd Singh, 3 f 
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to make au Older, aud tliat power is not expressly taken away ky the Code, 
it must remain (1) So it was held in that case, that although Chapter XXVI. 
of the former Code only pro\idcd for suits to he brought by a pauper, 
the Court had yet power to allow a defendant to defend in /nrmd pauperis. 
So also in a case (2) which dealt with the inquiry into the question of 
minority, where a suit was brought by a person professing himself to be adult, 
but demed to be such by the defendant, upon which an issue was raised 
for trial, the Court pointed out tliat sect 412 of tlio former Code did not 
apply to the case, which lyaa not provided for by the Code. It however 
refeiTcd to the practice which ■^re%'aded before the Code was passed, and held 
that that practice had not bceb abrogated by any provision in the Code, and 
must bo considered to be in force (3) As regards, therefore, matters not 
specifically dealt with by the Code, the Couits are empowered to act under 
and according to their original powers and practice. Cases ma)', however, 
arise for which no provision can be found, either in the Code or m prerious 
enactments or practice. As the Code does not aflect previously existing 
powers expressly given and acted upon, neither does it affect the power and 
duty of the Court to act according to the wcU-known rule (governing alike 
the rules of substantive and adjective law (4)) in cases where no specific 
enactment exists, according to justice, equity, and good conscience. The 
Couit has therefore m many cases, where the circumstances require it, acted 
upon the assumption of the possession of an inherent power to do that justice 
for the administration of which it alone exists.(6) So it has been held that 


(1) So tbejurisdictioaotthc High Court to 
imprUon for contempt, which it has inherited 
from the Supremo Court, and which was con- 
ferred upon that Court by tbo Charters which 
invested it with all tho powers and authority 
of the then Court of King’s Bench and Court 
of Chancery, has not been remoTcdoraffcctcd 
by tho Civil Procedure Code* Martin t. 
Lawrence, 4 C. 655 (1879). And see Legal 
Remembrancer r. Matilal Ghoso (1913), 41 
C. 173 (tho Calcutta High Coart can commit 
for a contempt within its origmal jurisdiction 
but not for contempt of a Mofussil Criminal 
Court) s and in rt Amnta Bazar Patnia, 
17 C W.N. 1233 (1913) 

(2) Beni Ram Bhutt f- Bam Lai Dhukn, 
13 C. 189, 190, 191 (1886). 

(3) See also Ghanu Krishna r. Bam Das, 20 
A. 102, 1G5 (1897) ; Battan Baio Chabitdaa, 
13 B. 7, 11 (1839). 

(4) Sces,2I,Bcng Beg III. of 1793 ; 8.17 
JIad. Beg. II. of 1802 ; Xaoroji v. Kogcis, 4 
nom.lI.C.n.,O.C.J 1, at p. 27 (1867) See. 
now,^\ct XIL o£ I8S7 (Bengal N. W. P. 

433 (I85UI Civil Courts), e. 37 (2); and 
■ Huiiuol873 (M.-Mlras Civil Courts), s, 16 ; 

<1 if. ll Satan, U A. 351, 355 (1884 


ftho rule govema alike substantive and 
adjective law]{ l&Ua Sheo Chum v. Ram- 
nandan Dobey, 22 C. 8, atp. 12 (1894), where 
the rule was applied in the absence of any 
statutory pro vision. These principles, how- 
ever, are to bo invoked only m cases for 
which no specific rules may eiist — 'Ram 
Coomar r. Chandnicanto Mookerjec, 4 I. A. 
23, 50 (1676) ; Jugdeo Narain v. Raj'a Smgh, 
15 C. CS6, at p. C64 (168S) 

(6) Panchanan Singha r.DwarkaKdth Roy, 
3 C. L. J. 29 (1003) ; Hukum Chand Bald r. 
Kamalanand Singh, 3 C. L. J. G7 (1005) , 
Basik Lall Dutt v. Bldhu Mukhi Dasi, 10 
a W, N. 719, 721 (1906) ; Gurdeo Singh v. 
Chandrikah Singh, 5 C. L. J. 611 (1907). 
Sic John Edge, C J., said : “ Although I 
am most reluctant to dccido questions of 
procedure on the basis of Couits having 
inherent power to invent procedure for 
themselves, yet when I find that tho 
Legislaturo has provided no procedure to 
be followed m cases which must and do 
arise, I am compelled to hold in such cases 
that such inherent power does exist in tho 
Courts, for othcn\n>c tho work of tho Courts 
could not bo disposed of, and tho Courts 
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although the Code contained no express provision on the matters hereinafter 
mentioned, the Court has an inherent power ex justtltae to consolidate 
suits; (1) to postpone the trial of some of several suits pending the decision 
of .a test or governing action, (2) aceordir^ to common practice to advance the 
heating of the suit, or accelerate the hearing of an appeal ; (3) to ascertain 
whether or not it has before it the proper parties; (4) to add (sect. .32 of 
the former Code not being exhaustive) parties ; (5) to entertain the applica- 
tion of a third person to he made a party to a suit : (fi) to allow a defence in 
forma 'pav.perie : (7) to stay, on the ground of convenience, proceedings m 
a cross suit ; (8) to inquire whethei a plaintiff is, as he professes himself to 
be, an adult, and if the finding be in tho negative, to suspend proceedings ; (9) 
to decide one question and to reserve another for further investigation, 
the Privy Council pointing out that it did not require any provision of the 
Code to authorize a Judge to do what in this matter was justice and for the 
advantage of the parties , (10) to remand a smt in a case to which neither 
sect. 562 nor sect 5G6 of the last Code applied ; (11) to stay the dmwing 
lip of the Court’s own orders, or to suspend their operation if the necessities 
of justice so require , (12) to dismiss an apjihcation for execution when the 
applicant fails through his own laches to put the Court in a position to proceed 
with his application ; (13) to proceed forthwith to decide an application for 


would hsTO no power to briug litigation m 
such ea^cs to a close.” Bhonkal Singh v. 
FhftkLar Singh, 16 A at p. 05 (1S93) , and in 
Ranjit Singh v. Ilahi Baksb, 6 A 520, 522 
(18S3). Stuart, CJ, spoke of those “who 
refused to know anything about procedure 
licyond tbe letter of the Code itself ” 

(1) Kchal Singh f Alai Ahmed, 16 W. It 
110{1871);Peacockr Byinath, IOC. 68(1883); 
Kalicbaranv Surja Kumar(]912), 17C.W.N 
520. See notes to O. II. rr. 3, 6 and 7, •post. 

(2) See notes to samo and Vithu r. Xara- 
jan, C Bom. H C. R . A. C J. 30, 32 (ISOS) 

(3) Dharram Smgh i'. Kishen Singh, 12 
C. L. R. 532, 633 (1883) As to tho prmciple 
upon which the Court acta in allowing causes 
to be advanced, sco Rawson v. Samuel, 1 Cr. 
& Ph at p. 181, 182, where the Lord Chan- 
cellor said: “That it could not bo assumed 
upon an application of this kind, that a cause 
noulil occupy but a short time in hearing; 
and that, although any objections which tho 
defendant might personally make to tho 
application were entitled to very little atten- 
tion, yet that it vas due to the other suitors 
of tho Court, whose causes were also waiting 
to be heard, that no one should bo allowed a 
proccilence, unless upon some special nawn 
lieiiig shown sihj justice could not others iw* 
lie elTeefualty admim«tere»l in it, and that a 


Strong case would therefore bo required to 
Justify adeparture from theordinary course “ 

(4) Muhammad Husain r. Kbusato, 10 

A. 223 (1883). 

(5) Gayanananda v. Kristo Cliandrw, 8 
C W N. 404 (1901). 

(6) Oriental Bank r. Chamol, 12 C. fM2 
(18SC) 

(7) Doorga Chum Daas e. Nilto Kally 
Dossee, 5 C. 819 (1880) 

(8) Mcckjeer.Ka3owjcc.4C.L.R.282(1870). 

(9) Beni Ram Bbutt r Ram Lai Dhukil, 
13 C. 189, 191 (I88C). 

(10) Manlvi Muhammad v Mahanimad 
Abdul, 24 I. A. 22. 32 (1890). 

(11) Durga Dihal r. Anoraji, 17 A. 29 
(1894); GanesbBhikajir.BhikajiKrishna.lO 

B. 398. at p. 400 (1886). See also notes to 
O. tl. r. 17: O. ^^I. r. 11. pwl, dealing 
« itb the cases where a Court of Appeal has 
amended a plaint and remanded tho ease (or 
re-tnal; the view espreased by Ranipini, J., 
in Phani Ram r. Bkagiratb, 22 C. at p. 714 
(1895). not having been accepted. 

(12) Sfosssmut Bn} Goomareo r. Ranrick 
Das. 5C.W.X.781,at|i. 796(1901}: andsee 
Huknni Chsnd Raid r. Kamalsnand Singh, 
3 C. U J. 67 (1903). 

(13) Phonlal Singh r. PhaUar Singh. 15 
.t.«4 (IS'O). 

C 
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execution on the materials before it, ttbea time has been granted to n party 
to perform any act ncccs?ary for the further progress of the application, and 
that act has not been done ; (1) to Efay.apart from the question whether the 
ca'c fell within sect. 515 of the former Code, the carrying out of a preliminarj' 
order pending the hearing of an appeal ; (2) to stay proceedings in a lower 
Court pending appeal and to appoint a temporary guardian of a minor upon 
6ueh stay , (3) to control the Court premises , (4) to admit an appeal from an 
order granting a review on a ground not referred to in sect. 029 of the last Code, 
hut which is a necessarily appealable ground where an appeal is allowed ; (5) 
to retransfer a suit withdrawn ; (6) to deal with an application to get aside an 
order made ez paric, and to set it aside upon a proper case being substantiated ; (7) 
and to set aetde an order obtained by fraud and made without jurisdiction; (8) 
to amend a power of attorney by putting in the name of the attorney which 
Jias been omitted by mistake ; (9) to rehear a matter before the order passed 
by tho Court has been perfected (10). The Court in practice allowed amendments 
of written BtatemcntB m cases not provided for by sect IIC of that Code, as also 
amendments of applications for c.vecution in cases other than those provided 
for by sect 215 of the same Code (11) It has been held that the Court has 
power to prevent an abuse of its procedure, and to stay or dismiss frivolous or 
vexjitious actions , (12) to return a pbmt after it has been presented and 
admitted , (13) or m cases not mentioned m sect 57 of the last Code ; (14) 


(1) Dhonkal Singh f Phakiar Sugb. 15 
A 84 (1803J. 

(3) bilkiahcn Sahu r. Musst. Kbugno, 8 
C W N. 572 (1904) 

(3) runciunanSinght'.DHarka Nath Roy, 
3 C. L J. 20 (im). 

(4) In re KhodaBux Khan, 150. 038(1888). 

(5) Ramanadhan r. Karaysnao, 37 M. 002, 
007 (1004), 

(G) Ourdeo Singh t (Jliandrikali Smgh, 
5 C. L J. 011 (1907) 

(7) Bebeo Tulsiman v. Harihar Ofabato, 
9 C. W. N. 81 (1903), Tho Full Bench 
adding that there was nothing in tho Code 
to militate against this view ; Sudevi Devi 
t’. Sovaram Agarwallab, 10 C. W. N. 300, 310 
(lOOC) ; 8heo Frosunno r. Buldbarce lali, 13 
W. R. 232 (1870) 5 Rnmcbandra Narayan v. 
Draupade. 20 B. 281, 283 (1895) 

(8) Sarat Chandra Wookerjo v Mahomed 
Kosaein. 8 C. W. N. 408 (1904). 

(9) Chayyemanneasa v Basirar, 37 C. 399 
(1910). 

(10) Padmabatir.P^fc, 370.259(1909), 
and it was held that the Court bad power 
to assign a guardian od litem to a defendant 
who was ol unsound mind, though not so 
adjudged ; Lakhya Basya r. Uma Kant, 
14 C. IV, N, 200 (1909), This power is now 


given by 0 XXXIL r. 15. 

(11) Jiwat Dubo V. Kale Cbaran, 20 A. 473 
(1800) This was so doubt thought to be 
justified by refercaeo to s. 047 of tho last 
Code- Saltappa v. Jogi, 17 il. 0? (1893)} 
but that section had no application to 
proceedings in execution which are proceed, 
ings in suits, and s. 245 of that Code had no 
words corresponding to clause (e) of s. 63 of 
the S3 me Code. 

(12) Atturmoney Bosses i. Bepin Behary 
Bhur, Suit 875 of 1901, Cal. H. C. Jan. 2J, 
190C. PrynS Singh v. Raja Singli, 25 C. 
203, at p. 200 (1807). Sco notes in Annual 
Practice to a 24, sub-s. 5 of the Judicature 
Act, 1873, and Leo v, Ashwin, 1 Times R. 
201; scandalous counterclaim: Sham 
Kbhore v. Shooshibhoosun, 5 C. 707 (18S0) ; 
Zatnmdar of Tuni v. Bennayya, 22 £1. 165, 
153 (1893) [scandalous znemorondum of 
appeal; whero it was held Court had in- 
herent power to stop abuse of its records]. 

(13) FrabhakaVbhat v. Vishwambar, 8 B. 
313, 318 (1884); tho Calcutta High Court, 
however, has held that this was covered by 
8 57 of tho former Ctode. See notes to 
Ofd Vll.r. 10. 

(14) Ladhaji v. Hari, 1 Bom. L. R. 170 
(1899). 
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or to restore to its files any case which tlio Court has itself lemorcd therefrom 
undetermined, as where a case has been struck off under a misapprehension that 
, the parties had settled it.(l) It has been held that if sect. 200 of that Code did 
not apply, the Court exercising appellate jurisdiction had an inherent jurisdiction 
to bring its decrees into accordance with its judgments.fS) and that although 
sect. 4G3 of that Code applied only to cases where persona have been adjudged 
lunatics under the statute, and was silent as to persons not so adjudged, the Court 
would, in the interest of justice (the provisions of Chapter XXXI. of the 
former Code not being exhaustive), appoint guardians ad litem of such 
persons, and allow them to sue hy next friends (3) A Court has inherent 
jurisdiction to amend the plaint and decrec.(4) and to allow a set-off of costs 
• against purchase-money in a case not pronded for by sect 214 of that 
Code.(5) So also it was held that though there was no special p^o^’islon in 
the Code enabling the Court to refuse, on the ground of fraud, to confirm 
a sale, such as there was in the case of irregularity, neither was there anypro- 
. vision declaring that the Court should not have such a power ; that there was no 
necessity for any special provision, and that if a Court were powerless to repress 
fraud, and was bound to ratify it, “ equity and good conscience,” the leading 
principles of administration of the law, are violated, and the Court had inherent 
jurisdiction to refuso to confirm the sale.fC) The Court has an inherent power 
to prevent an abuse of its processes, and is competent to reverse an order made 
' in the absence of the opposite party without service of notice upon him, ond 
i which the law directs should bo son’cd (7) 

I ^Vhat has been said applies generally. Other questions ariso in regard 

to the original side of the High Court, which has mJiented all the jurisdiction 
and powers of the Supreme Court.(8) It has been held that the powers of 
the High Court in its original Ginl Jurisdiction are not limited in all cases 
I to those given by the Code, and in niany respects its procedure is peculiar to 
itself.(9) 


(1) Dccn Byal r. Ram Coomar, 9 W. R. 
283 (1808). 

(2) Muhammad Naim ullah r. Ih«an 
Ullah, U A. 220, 229, 237 (1892) 

(3) Nabhu Khan v SiU, 20 A 2 (J897); 
Venkatramana Raxnbhat v. Timappa Do- 
vappa. 10 B 132 (1S91); Kadala Rcddi 
r. Nansi, 24 M. 604 (1001); rnniukhnm 
Dinanath f. Bai LadVor, 23 B. 053 (1899) ; 
Raatk Lall Butt r. Bidhu 3Iukhl Daai, 10 
C. W. N. 719 (I90G) This matter la now 
dealt with. 

(4) Nanpanaaami r Natosa, 16 M 424, at 
p 427 (1892), per Muttusanii Ayj'ar, J., 
Karim Mahomed r. Rajooma, 12 B. 174 (1887) 
[tho Court has Inherent poner over >Li own 
reconU ao long as these records are within its 
power, and it can art right an^ miataVo in 
them]; and this power, aa regard* cleereea, 
wa* lietd to be imlependont pl •*. rOC, 5S2, 


and 632 of tho former Code; Muhammad 
Naim-ullah r. Ihsanullab, 14 A 22G, 229, 
237(1892). 6ceAnc».Pr.,190.'»,pp.3C0,3Rl. 
note* to Ord. XXVni. r. II. 

(5) Ishri r. Gopsl Saran, 6 A. 351 (1S84) ; 
for another casv$omit$vt in pre-emption law , 
■eo Ka*bi Nath r. HuUital’rasad, C A. 370, 
373 (1884), and notes to Ord. XX. r. 14, post. 

(C) Gubbaji Ran r. Srioiraaa Ran, 2 M. 
261, at pp. 267-269 (1880). And are as to 
the inherrat power in c«#ea of fraud and mi*, 
repreaentatioar Birj Uobna r, Raibuna, 20 
a 8. at p. 9 (1892). 

{*) Krishna Chandra r. Tmtap Chandra, 
3 C. L. J- 270 (IP06). 

(8) Atlunuonev Di'asoo r. Hurry l>i>u 
I>uU.7&74.75:(ISSl). 

(9) Mohaldr Singb r. Kartiek Singh, Sait 
757 of 1S'«. July 3J. 1905. <h!. H. C. Hini 
Jina p. Xartan Muljt. 12 B If. C. R. 129, at 
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Theao instances (and there are doubtless otliers) are sufficient to show, 
firstly, that the Code is not exhaustive, there being matters with wliich it 
does not deal, and that in such cases the Court will, in the absence of 'any 
other express prowsion, exorcise tluat inherent jurisdiction to do such justice 
between the parties as the nature of the case requires. Tiierc are, however, 
casM m which a question may arise whether the exercise of a power or the 
right to make an application is derived entirely from express legislation. 
So the right of appeal must lie given by the enacted law, or cquiTOlent 
.authority, (1) and it has been debjited whether a question of costs is one of 
procedure or one affecting vested rights, (2) in which case it was held that 
the power to award costs was derived entirely from Acts of the Logblature. 
.Vs pointed out, liowevcr, by Sir Barnes Peacock, C.J., the laws cannot make 
express provision against all inconveniences, so that their dispositions shall 
express all the cases that may possibly happen ; and it is therefore the duty 
of a Judge to apply them, not only to what appears to be regulated by their 
express provisions, but to all the cases to which a just application of them 
may be made, and which appear to be comprehended either within the express 
sense of the law, or within the consequences that may be gathered from it (3) 
So as IS well known, sects 11-14 (formerly 13 and 14), of the Code do not 
embody the entire rule of res judicata, which as a principle exists indepea* 
dently of the statute enacting it; and indeed, even as regards sect. 13 itself 
(now sect 11), it has been said that it cannot be applied too literally.(4) The 
principle has therefore been applied to cases with which the Code does 
not expressly deal (5) In the undermentioned case.fC) Blair, J., said that 
there arc ca^es of misfeasance grosser than anything provided for in the Code, 
and that he declined to believe that those are cases where a High Court must 
fold its hands and allow obnous injustice to be done. At the same time, it 
is well to bear in mind the observations of Sir John Edge, C.J., adopted by 
Sir John Stanley, C.J. : “ Justice, equity', and good conscience,” he said, ** are 
captivating terms, and before a Judge opplies what may appear to him at first 
sight to be in accordance with justice, equity, and good conscience, he must 
be careful to “ee that his views are based on sound general principles and 


p. 13*> (1875) {the CitU IVoctiluro Code most 
considcml in con)nnction with the rules 
and jiractice of tb» Conrt]. Id Goblnd 
Cb^ndra v. (jang.s Dbyr, 17 B. L. It. 333, 
at p. 33.5 (1871). Phear, J., speaking of 
tUo orij^insl side pncticei as regards plaints, 
said : “ Wc in some slight measiiro deviate 
frntn strict obserrancr of the practice laid 
do«n in Act \nil. (of 1859) because ... 
and this Court has power to mould its pro* 
cedorc as it thinks fit, only keeping as near 
as it rea-sonably can to tbo procedure pre- 
genbed byAct ^^IL” ADd8ecper3Iarkby,J., 
in Curaming c. Green, 4 B. L, B. App^ 76, 7C 
(1870), dealing with the question of appear* 
anec. “ But in this Court the practice, ever 
•iince iU estiblishmeot, appears to hare 


departed in sozoo respects from Act VIIL” 
And see JolntceChunderv. AnundoLallDoss. 
14 W. B. A. 0. 1 (1865), where the Court held 
that though there was no power under the 
Code of 1859 to order parties not on record to 
pay costs, yet that the High Court had the 
same equitable jurisdiction in this respect as 
the Supremo Court had. 

(1) iilmakshi Naidu r. Subranianys, 11 M. 
26(1887). 

(2) Yonosuke v. Ookerda, 21 B. 779 (1897). 

(3) Hurro Chunder r. Shooroodhonee 
Debia, 9 W R. 402, at p. 40G (186S). 

(4) See jwf, notes to s. II, po.»f. 

(5) Ib. 

{G) I>urga Dih.il r. Anoraji, 17 A. at 
p. 31 (1894). 
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arc not in conflict with the intentions of the l^cgislaturc, or with sound 
principles recognized by authority ; (1) as also what was said by West, J., that 
the High Court, w hose special function it was to curb any illegal excess of authority 
in others, must sedulously guard against such excess in itself, and resist the 
temptation which in some oases exists to transgress the proper limits of its 
authority .”(2) The equity to bo followed in the Courts of this country is natural 
.equity or fairness, and is not afiected by the particular meaning given to tJiat 
^\old in English Law.{3) 

It has been already pointed out that the jurisdiction to act in cases for 
which the Code has made no provision, rests upon the nature of the constitu- 
tion of the Courts themselves and of the statutory rule, (4) enjoining them, 
in cases where no specific rule exists, to act according to justice, equity, and 
good conscience (0) Vague notions are eometuncs found to prevail with 
reference to clause 15 of tlio ILgh Court Charter Act, 24 & 25 Vict. t 104, 
which, however, has nothing to do with the matter now under discussion. 
This clause affects the High Courts only. To these it gives the power of super- 
intendence over subordinate Courts. This power comes under the head 
of the appellate jurisdiction of the High Courts (C) Under clause 21 of tlio 
Letters Patent, the law, equity and rule of good conscience to be applied by 
the High Court in the exercise of its appellate jurisdiction is the law, equity 
and rule which the Court lu which the proceedings uero otigiivilly instituted 
ought to have appbed to the case. The proccedmgs therefore of a subordm-atc 
Court are revised under sect. 115 {formerly 622), or superintended under clause 
16 on the ground that such Court did not comply with the law which governs 
it. In such cases, therefore, it is necessary to ascertain, lastly, what tlio law is 
which governed the subordinate Court in the proceedings tompKaiuwl of, and, 
secoodly, to dctcrmino whether that law has been given effect to. It is 
ubnous that a superior Court exercises jurisdiction under clause 15 or sect. 
115 (formerly 022), onlj' when the Court below has done wrong. Neither 
provisions apply when the Court below has done right — that is, has acted 
according to the law which controls it. If a subordinate Court declines 
jurisdiction because'there is no section of the Code which cnipowcis it to 
act, the High Court must determine whether it had an inherent jurisdiction 
or not in the matter. If it had, then the High Court interferes because the 
subordinate Court was bound to act according to justice, equity, and good 
conscience. Tlie subordinate Court has jurisdiction, but declines to exercise 
it. On this the High Court interferes and compels tho subordinate Court 
to exercise the inherent jurisdiction it has. Clause 15 docs not enable tho 


(1) Ibn Hasan r. Bcij Bhukan, 26 A. at 
p. 427 (1001) 

(2) In re I’lcaders of lligli Court, 8 B at 
U3(I8$3). 

(3) Debnarj-aa Dutt r. Chunilal Chose, 
41 C. 130 (1013). Soo IXbnaram Dutt r. 
Uamsatihau Mondal, 17 C. W. X. 1143 
(1913): K«aja Muhammail Khan r. lIuMini 
Began), T. C. (1910). 32 .Ml. 410 ; 37 I. A. 
132; UC. W.K. SOS. 


(4) bcoantr. 

(5) Hokum Clisud Itaul t. KamaUtuml 
Siogfa.3C.I<.J.C7(I903); llauL Lall Dull 
«• Bidbu Mukbi D»»i, 10 C. tV, K. 710, 7Jl 
(1900) : ranebanan 8mgb c. DrarU Katb 
IU.y.3C.I..J. 20(1003) 

(6) See jqdgromU in Cbapjon r. Mci-lm 
Kntli. £~ 51. f.S (IS'K), de«U »ilL iii ib» 
nutes tu a. IIS, {«w4. 
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Higli Court to say, **It is quite true that the loner Court Itad no jiowcr to 
make the order; but we will. ’ The power given by clause ID is not an original 
but a supermtonding power. It assumes that the subordinate Court had juris- 
diction but has wrongly declined to cxecciso it. If the subordinate Court had 
jurisdiction, it is because of tho Jidierent power ond duties east upon it by tJie 
rule winch binds it to act in all cases wlicrc no specific provision exists according 
to equity, Justice, and gooil conscience. It has been recently held tliat pro- 
ceedings on applications for cnliancenicnt of rent under sect. 27 of the Chota 
Nagpur Tenancy Act {Beng. VI. of 1908) arc judicial proceedings, and the 
Deputy Commissioners m performance of their duties under that Act are Courts 
subject to the appclhite jurisdiction of the High Court, which has jurisdiction 
to interfere when the Courts of Collectors have cither exceeded, or failed or refused 
to cxerci&e, the jurisdiction vested in them by that Act.(l) 

Inherent jurisdiction.— -The inliercnt jurisdiction of the Court to which 
reference lias )>ecn made in the last paragraph has non been expressly recognized 
m sect 151 of the present Code. 

“ The laws.” — In the uuder-meutioned case, (2) Stu.iit, C J , fejicflldug of 
tliua expression as occunring in the Preamble of the preceding Code, observed 
that It meant all tlio laws m operation at the time of the passing of the Code, 
including the General Clauses Act of 1868, but, as has been pointed out, (3) 
this IS not correct, as the expression must be used with the ^\0Td9 “relating 
to tho procedure,” etc , and tho General Clauses Act cannot be deemed a law 
“ relating to the procedure of the Courts of Civil Judicature.” 

“Courts of Civil Judicature.”— Subject to «hat is hereinafter stated, 

. the Preamble show s that the Co de applies t o all Courts of Civil Judicature. Its 
proviiifffiTwHl therefore gOTcm the pr^cdurc of allCiviI'UourfsTnrBntish India, 

^ subject to the provisioas contained m this preliminary portion of the Code, 

I and to any other special Act providing a special procedure for proceedings under 
t ; it. The general power to entertain suits of a Civil nature except suits of ivhicli 
1 cognizance is barred by any enactment does not ipcludo a general power to 

I I make declarations.(4) The Act applies to suits in the ordinary civil jurisdiction, 
i As to other cases, see the following paragraphs : — 

Special jurisdiction, (a) Ineolveacy Jurisdiction.— Insolvency 
procedure is civil procedure. Insolvency procedure governmg the Pro- 
vincial Courts Xfas formerly dealt with in the* Code, but is now the subject 
of a separate Act (III. of 1907). TJte insolvency law applicable to the 
Presidency Towns of Calcutta, JIadras, and Bombay, is contained in 11 & 12 
Viet, c, 21 (1818). Clause 18 of the Letters Patent, 28GD, provides that the 
Insolvent Court in these Presidency Towns Bliall bo held before one of the 


(]} Ivattik Chandra OgbA r. Gors Chtuid 
tUlito, 40 0. D18 (1013); Chailan Tatgosi 
ilahapatrn r, Kunja Bohari Palnait, 38 C. 

83 (mi). • • 

(2) Udi Ui-jjiiiB t. lniaJ-ud-dIa2A.74,00 


1 

(4) Ifcii. B. Vaitubn r. IThakt^ro Agarainchii, 
34 B. 070 OSO(IOIO). 
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Judges o{ tlic Higli Court (called tl»o Commissioner in Insolvency), and 
the High Court and any such Judge thereof shall have and cxcrciso within the 
Bengal Division of the Prcydoncy of Fort William, and the Presidency of 
Jfadras and Bombay respectively, such powers and authorities with respect to 
original and appellate jurisdiction and otherwise as are constituted by the 
laws relating to insolvent debtors in India The Insolvent Court in the 
Presidency Towns is constituted by a separate Act of Parliament. It is 
a Civil Court existing for the purpose of giving relief to persons unable to 
pay their debts By the Royal Charter Act, 1861 (21 !c 25 Viet. c. 101), 
upon the establishment of the High Courts the Supreme Courts v\crc 
abolished. In 1862 and 1865 Letters Patent were granted. The Insolvent 
Court was not then merged in the High Court, but continued in existence 
side by side with the High Court. The appeal to the Supremo Court 
(Insolvent Act, sect 73), and tlio power to nuke rules (ih sect. 76), were 
transferred to the High Court (1) But though the Insolvent Court is 
a separate tribunal from the High Court, it nevertheless stands m such 
a special relation to the High Court that a limitation or exclusion of the 
latter’s jurisdiction may indirectly limit or c.\tIudo its own (2) Sect. 5 of 
llio Insolvent Act gives tho jurisdiction, which is that of the Supreme Court 
Sect 18 of tho Letters Patent declares the jurisdiction to bo that constituted 
by the laws relating to Insolvent Debtors in India. But under clause 41 of 
the Letters Patent this is subject to the Legislative powers of the Indian 
Government. Therefore when Act V. of 1872 declared that the High Court 
at Bombay had no jurisdiction in Smd, it was held that the petition must be 
dismissed, though the Insolvent was a European British subject (3) But l)io 
Supreme Court’s jurisdiction was twofold— local as regards the inhabitants of 
the cities and personal as regards European British subjects residing in any 
part of tho territories subject to tho Presidency Governments. So it was 
held that an European British subject residing in tho Bombay I’rcsidency, 
but outside the local limits of the High Court’s jurisdiction, was entitled to 
petition; (4) and that though the personal jurisdiction did not now exist as 
regards ci\-il actions, it had not been interfered with as regards the Insolvent 
Court. This would appear also to have been tho view of Peacock, C.J.,(5) 
but not of JIarkby, J.,(6) though in tho latter case tlic actual decision was 
that tho jurisdiction of tlic Insolvent Court was limited to the Bengal 
Division of tho Presidency of Fort William, that is Bengal proper, the 
petitioner’s permanent residence being in the North Western Provinces. 

The Insolvent Court is a Ci^-il Court, its proceedings nro civil pro- 
ceedings and (as was apparent from Chapter XX. of the former **0" 

repealed) its procedure is Civil Procedure. But under tect. 120, not iin„ in 
tills Code extends or applies to any Judge of a Ifigh Court in the e.tem?c o 


(1) In re Bliagwandis llurjhan, 8 B. 511 
(18S4) 

(2) In re JAtnea Currie, 21 B 40S. 

(3) Ib. 405. 

(4) /RreGeorgoBlacVwcll,9Boui II.C.I*. 
4Cl (1S72) 5 In re Jaroei Currie. 21 B. 


(5) In re tVillum CtKLlurR, 2 InJ. Jur. 
S K. 32S 

(0) In rr Tirttlnj. an InsulTral. 1 }i. }*. , 

O. C. M 
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jurisdiction as an Insolvent Court (1) Orders iu insolvcncj* are not orders 
under the Code of Civil I’Tocedure. They arc orders under a special law, 
but they arc under a special law in which different procedure is pro\'ided.(2) 
Execution is not tahen out from this Court as it has no niachinerj’ for the 
purpose Formerly the Insolvent Court availed itself of the machmerj’ of 
the Supreme Court as aiudliary to its omi. Subject to the pronsions of tho 
Charter Act and Ectters Patent, the High Court exorcises the same jurisdiction, 
took over all the work, and inherited all the powers that vested in tlie Supreme 
Court, whose jurisdiction it superseded. The Insolvency Act, however, has 
nothing to do \rith procedure m execution, which is governed by the Civil 
Procedure Code (3) So although the Insolvent Court determines the substai^e 
of tho questions relating to the insolvent’s estate, the proceedmgs in execution 
and the judgment are the High Court's. Thus ft judgment entered up under 
i-cct 86 of the Insolvent Act, in the name of the Official Assignee against the 
insolvent, is entered up in the ordinary jurisdiction of the High Court.(4) The 
Provincial Insolvency Act docs not interfere with any right of appeal to the 
rri\y Council which may otherwise exist.(5) 

(b) Admiralty jurisdiction.— The rules regulating AdruiioUy practice 
wore framed when the Code of 1859 was in force. Buie 51 directs tliat 
proceedings not pro\ided for by tbc rules shall be regulated by the rules and 
practice of the High Court in suits brought in it in the e.xercUo of its 
ordinary original cinl jurisdiction The Code applies to proceedings on the 
Admiralty side of the High Court ; sect. 615 a of the former Code was held 
to show tliat this is so (6) In Vice-Admiralty cases, tho effect of appearance, 
the mode of objecting to the jurisdiction, and the mode of questioning tho 
validity of a pleading,(7) the admission of .appea!s,{8) and costs (9) arc matters 
governed by a settled practice under tbc Code, the Privy Council rules, 
issued under Statute 3 & 3 Wm. IV. c. 51, ha\ing no operation, except in case 
of suits in rem in which no appearance has been entered, and of other 
matters to which the Code cannot be applied (10) Though the Admiralty 
rules do not apparently contemplate a suit tii rein and tn personam being 
combined, they do not expressly or by necessary implication forbid it (11) 
In a case such as an application for consolidation not provided for by 
either the Rules or the Code, the practice of the Court of Admiralty in 
England ought to be followed, so far as such practice can be applied to this 
country by analogy.(12) 


(1) Seo In re Ilurmaiji Anlrsir, 17 B. 334, 

\ 340 (1S02), so 6. M5 did not apply, ib. at 

V, 310. 

(2) In the matter of E, Brown, IS C. at p 
034 (1$S6). 

(3) In re Bhagwandas llurjiran, S B. 511, 
(18311 

{4)Vnviv»ljTi r. Turner, 13 B. 020 (18S9). 
(0) Clwitiprat Singh Xhigar r, Khantg 
.‘’ingh Lnclimiran, 1*. U ,'40 C. CS.* (1913). 

(<',) BomUty and I'crsia S. N. t'o. r. Shep- 


herd, 12 B. 237, 240. 241 (18S7). 

(7) In re ship Fanny Sloljichl, 17 C. 337 
(18S9) 

(8) In re ship Champion, 17 C. CG (1839). 

(9) In re steamship Drachtn/tU, 27 C. 800, 
889 (1900). 

(10) In re ship Fanny Sloljield, supra 

(11) Bombay Persja S N. Co. r. Shepherd, 

(12) In re ship FaJh of Ftiricl-, 22 C. CIJ 
(1895). 
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(c) Testamentary and intestate jurisdiction.— The procedure in 
testamentary and intestate jurUdiction, s%licthcr in the High Court (1) or 
Provincial Courts, is governed by the Indian Succession Act (X. of 1S65). 
and the Probate and Administration Act (V. of 1881); and bv the«e Acts the 
proceedings in relation to the granting of prob-itc and Icllers of admmistmtion 
arc, except as in those Acts otherwise providetl, to be regulated, so far as the 
circumstances of the case will admit, by this Code (2) In any case in ^\hich 
there is contention Uie_ proceedings slinll take, as nearly' as may be. the 
form''of a rcgular.suit, according to the provisions of this Code, in which the 
petitioner lor probate or letters of administration, as tbo c-ase nuy bo. i> 
tho plaintiff and the person who may have appeared to oppose the grant is 
the defendant.(3) Although a petition before n caveat has been entorcil is not 
a suit in the ordinarj’ acceptation of the term, sect 617 of the fonnor CihIo, 
which provided that the procedure for suits should be followwl so far ns it could 
be made applicable in all proceedings other than suits and appeals, mado tlio 
provisions of the Code applicable to all miscellaneous civil proceedings. jra\i»g 
therefore regard to this section and sccta. 238, 261 of tho SuctTSsion Act, it 
has been held that Chapter XXVI. of tic former Code was applicablo to petitions 
for probate (4) If the pronsions of the Code are inconsistent with tlioso of 
tho Probate and Administration Act, those of the Coile innst prevail, as It is tho 
later enactment.(5) 

The Code only applies so far as the tircuinstanci-s of the tnae admit, and 
though generally applicable, the circumstaneoH peculiar to testamentary tascs 
must be considered. So though probate proceedings arc generally reguUted 
by the Code it was held in tho undermentioned case that the Court was not 
justified under sect. 177 of the former Code (corresponding with O XVI. r 26) 
in deciding ag.iinst a caveator because be rcfiiseil to aaswer a question ami in 
dispensing with proof of the execution of the will, though tlmt section would 
be applicable under proper circumstance-s (t>) 8o aKo unlesi* a will is proyc«l 
ill some form, no grant of probate can bo nwdo merely on the couscut of partie-!. 
Hence an agreement or compromise as reganls the genuineness and due execution 


(1) Mr. Stokes in his Commentaiy on tbo 
Succession Act, expresses an opinion that, 
hanng regard to tho dcilmtion of District 
Judge in B 3 of that Act (and tho samo 
dcGnition is reposted in tho Probate and 
Administration Act), ss “ tho juiigo of » 
principal Civil Court of original jurisdiclien,” 
this section applies to proceeding* of High 
Courts in their testamentary and intestate 
Junsdietion and that their proeeediiiga also 
must bo regulated by this Code ; <■/• Unirao 
Chand r. Bindraban Chand, 17 A. 475 ( 1 SM) ; 
In re Monohur Mookerjee, 5 G 750 

ilsoof IlasshimDooply f Fatima ini’oo.Sl C- 

30 (ISOC) ; Yeshwant r. Shankar, 17 D- 3^=^ 
(ISM); In re tho will of D.swul*'. 1« ik 
237 (1S'J3). By the indeB of tho CWluitU 
High tWrt tho prvwJuro in all case, is to 


bo regulated, so far as the circumstam'r •/* 

tho case admit, by tho rules of proceduff h-y* 

clown In tho Succession Act, wbetli«-r 
Act itself appi'*^ t f 

cases in which such rules are 
tho procetloro is to bo regu!af«} Jjj t , 

Itulo r>.'>, Bekhsmbeis. It. A (). 

(2) Act X. of ISC5, 1 . 23H j A- - ^ . . 
S.55. 

(3) Act X. of 1SC3, s. rci ^ ^ 

s. bJ. 

(4) /- r* the will of K- . 

(1S93). ■ — 

(5) JkoofHaashicir*^.... 

21G3U,33(I53e), ' '* ' * ' " 

(6) IlaTjt ' 

fln>iX*lk.9lt.2< '-jy — ^ 
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of a will, if its effect is to exclude evidence in pioof of the will, is not lawful 
within the mcaniiig of 0. XXIII. r. 3, of this Code (I) 

(d) Matrimonial jurisdiction. — In the case of matriiiioni<iI causes, as 
regards matters of procedure, all proceedings under the Indian Divorce Act 
hetween party and party are subject to the provisions therein contained to he 
regulated by this Code (2) TJius any question as to the time within which 
a respondent may file an answer to a petition is to be decided not by the Dulcs 
of the English Divorce Court but by the pronsions of the Code dealing witli 
mitten statements (3) But by sect. 7 of the Indian Divorce Act, which does 
not apply to questions of proccdurc,(4) the Court is enabled to follow the 
principal rules of the English Divorce Act in all matters which arc not expressly 
dealt mth either in the Act itself or in the Code. Thus, the Court has adopted 
Rule 158 of the English Rules and ordered a husband to give security for his 
wife’s costs (5) In a recent ease in the Bombay High Court where a Parsi had 
inatricd a Christian in London and had remained there, it was lield that the 
jurisdiction was limited to Christian subjects residing within the Prcsidency.(C) 

Special Courts, (a) Small Cause Courts.— Sec notes to sects. 7 
and 8, post. These aie Courts of inferior jurisdiction, and when in a Presidency 
Tow n are subject to the order and control of the High Court. (7) 

(t) Mamlatdars’ Court.— TJic object of the Mamlatdars Act (Bom , 
Act III. of 1876) was to consolidate and amend the law relating to the powers 
and procedure of Mamlatdars’ Courts. The purpose of the Act w’ns temporary 
only, and chiefly to proxidc for the cultivation of the land and to prevent 
breaches of the peace until the Civil Court should determine the rights of the 
disputauts, and such being its purpose the procedure prov'ided U of a verj* 
summary chatacter.(8) These Courts arc Ci\nl Courts and subject to the 
icvisional jurisdiction of the High Court.(9) The Act, however, provides a 


(1) Monmohini Guha r. Banga Cbandra 
Djs, 31 C. 357 (1903). 

(2) Act IV. of 1809, 8 45. 

(3) Abbott r. Abbott. 4 B L. U (0. C ) 01 
(1869). 

(4) Abbottf Abbolt.*Bj>ra/ Kingr. King, 
C B. 416, 419 (1882) ; tbo principles and rules 
referred to arc rules of quasi-substantive 
rather than of mere adjcctivo law. A. r. B , 
22 B. 012 (1898). 

(6) Jfayhew v. afaybew, 19 B 293 (1894) ; 
followed in Georgucopulas r. Gcorgncopulas, 
29 C 019 (1002) ; and as to costs of appeal, 
Fowlo V. Fowle, 4 C. 200, 269, 281 (1878). 

(C) Nusscrwanjto Postonjeo AwIesirWadia 
V. Eleonora Nusaenvanj'ec, 38 B. 125 (1913) ; 
ef. Thornton v. Thornton, 10 B. 422 (1SS6), 
(jiinsiliclion of Calcutta High Court when 
defendant nsulcot in Engbind). See also 
I’hiUips V. Batho, 17 C. IV. N. cclxl (1913). 

(7) In re J'lggessur Roy, C a L. R 170 


(1879). 

(8) Ganpatram Jebliai V RaiichhocI Ilarib* 
hai, 17 B. 645 (1802) 

(9) Kasam Sabcb v. JIaruti, 13 B. 552 
(1888) ; and ai to tbo jurisdiction of the High 
Court over the Jlamlatdars’ Courts as snb- 
ordinato Courts, and applications under s. 
115, post, the eases therein cited and case in 
last note and Kathekha v, Abdul Alii, 18 B. 
449, Dattatraya V. Vaman, 21 B 88(1895); 
Sayad S.iifulla r. Sayad Haji JIij a, 24 B. 238 
(1899) pUmor may sue] ; Chinaya i- Gan- 
gava, 21 B 775 (1690) [dispossession of third 
person]; Nmgappa v. Adoveppa, 21 B. 397 
(1900) [id]; Balvantrao v Sprott, 23 B. 761 
(1899) [jurisdiction of Mamlatdar over 
officers of Government) , Som Gopal Bhogale 
V. Vinayak BLikambhat, 25 B. 395 (1900) 
[natural water-course— obstruction — injuno- 
tioa] 
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special procedure, and there is no indication in it of any intention that the 
rules of this Code Bhould apply to eases for a\luch the special procedme makes 
no provision. Tlic pro\ i«ions of the Code therefore do not apply to such Courts 
in Bomhay.(l) 


(c) Revenue Court.— The term is defined in sect. 5, clause (2), post, 
which see. There is a distinctiou between Rent Courts and Cml Courts, ns 
referred to in the Rent Acta ; Civil Courts being Courts exercising all the 
powers of Civil Courts as distingubhcd from the Reut Courts, which only 
exercise powers over suits of a limited class. But a Rent Court is a Ciril Co'ut 
in the sense th.it it decides ci\il questions between persons seeking their cisil 
rights.(2) It has therefore been a question in certain cases wbether Rent 
Courts being Cinl Courts in the latter sense their procedure is, m the 
absence of any special provision, governed by tbc Code The answer to 
this question is to bo determined not so much by an inquiry- into the ques* 
tioQ whether they arc Civil Courts, but whether, assmmng they arc such, 
the provisions of the Acts constituting those Courts do not exclude the pro- 
%ision8 of the Code; in other words, are those Acts complete C^cs m them' 
selves or arc they governed in matters upon which they arc silent by the C’oac 
This question, which has ariscu with respect to Act XII. of 1881, and Act - . 
of 1859, b dealt with posl. . 

In the maioEity of cases, however, no such question tan arise, as most ol 
the Tenancy Acts make special provision as regards the apphcabUity 
Code to proceedings in Revenue Courts. In the ease of Act XMII. of 1681 
(Land Revenue Central Provinces) the Code does not of itself apply, but tlio 
Chief Commbsioner may, with tlio previous sancUon of tlic Govcrnor-Gcncrnl 
in Council, make rules consistent with the Act for regulating the procedure of 
Eevenue Officers in eases for wliieli a proccduio is not ptesenbed by tlio Act, niitl 
may by any such rule direct tliat any provisions ol tbo Code sbaU apply, lutli 
or without modification, to all or any classes of eases before Bovenuo Officers (J) 
The Punjab Tenancy Act (XVI. of 1887) provides that the teal Govern, 
meat may, with the previous sanction of the Goveraor-Gcnenil, make rules 
consistent with the Act, for regulating the procedure of Revenue Courts in 
matters under the Act for which a procedure is not prescribed thereby, and 
may by any such rule direct that any provisions of tbc Code sha app ' 
or without modification, to all or any classes of cases before those Courts. nti 
rules arc made and subject to those rules when made, and to the provisions 
of the Act, the Code sliall, so far as is applicable, apply to all procccviuigs in 


Revenue Courts whether before or after decree (4) , , ♦ 

The Lower Bengal Rent Act of 1869, now repealed, ciucted 
otherwise provided all proceedings under that Act should e „ ^ lAni’al 

Code of Civil I>rocedufc(5) Under the provisions of the pnren^ 


(1) Kasam Saheb f Maruti, 13 H. 652 
flSSS). 

(2) Nilmoni Singh Dih) f- Taranath Mu- 
kerjeo. 0 C 205, 300. 30l 0^52). Itam 
Lochan f. 15i.ni TrosaJ, 13 C. W N. ‘t** 
(IWS) 


,3j Vet XVIII of issl. m r»rt 

and amrndrd U AiU XVI. of ISSO. Xll. of 
1S91. and X»I of •- *9- 

(I) .\ct XVI of l*"i7 fatsrol'd l»jr Ilrg. 
VM of 100IJ.a t*-*. 

{5) .Vt \ IlL of l>R», (D. U.) «. 51. 
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Tenancy Act (VIII. of 1885), tlic High Court niay from time to time, with 
the npproTOl of the Governor-General in Council, make rules consistent 'vith 
that Act, declaring that any portions of the Code shall not apply to suits 
between landlord and tenant as such or to any specified classes of such suits, 
or shall apply to them subject to modifications specified in the rules. Subject 
to any rules so made, and subject also to the other provisions of the Bengal 
Tenancy Act, this Code shall apply to all such suits (1) Sects. 121-127, 129, 
305, 320-326 of the former Code and the corresponding sections of the present 
Code do not apply to suits for the recovery of rent, and special rules of procedure 
in respect of certain matters are prescribed for such 5uits.(2) No rules have been 
made by the High Court declaring any portions of the Code inapplicable to suits 
between landlord and tenant. 

The N. W P Rent Act (XII. of 1881) appears to contain complete rules 
of piooeduic upon the trial of rent suits under it, and it was the opinion of 
Stuart, C.J.. m the under-mentioned C8SC,(3) that it was intended to exclude 
the provisions of the Code. But it was' held by the Full Bench of the Alla- 
habad High Court in that case, that the Courts of Revenue in the North 
Western Provinces, m those matters of procedure upon which the Rent Act 
of these provinces is silent, are governed by the Code, and that therefore the 
procedure furnished by sects 43 and 373 of the former Code was applicable to 
suits tried under the N. W. P. Rent Act, 1881 (4) The grounds of that decision, 
which 13, in fact, based upon the decision of the Privy Council in Nilftioni 
Smgh Ueo v Taranath Mttkcrjce,(5) is that Revenue Courts are Courts of Civil 
Judicature within the meaning of the Code, and that unless exempted (which 
they were not) by the Code itself, they would in all matters, except those in 
uhieh special proce<luro is provided in the Rent Act, be governed by the law 
of the Civil Code. The Full Bench decision does not apply vvliero the Act 
provides a machinery of its own independent of the Civil Procedure Code, as 
in the case of references of suits to arbitration.(6) And though the procedure 
prescribed by the Code, such as that prescribed by sect. 285, of the former and 
sect. 03 of the present Code may be applicable as between Courts of Revenue 
of different grades, it cannot be applied where the conflict is between a Court 
of Revenue and a Civil Court (7) 

A similar question arose as regards the Bengal Rent Act, X. of . 1859, 
which is still in force in certain places. Formerly it was held, following the 
Full Bench decisitm of the Allahabad High Court already referred to, that the 


(1) Act Vlir. of 1885,8 M3. 

(2) 11), B. 148, SCO also ss. 141-147, 145- 
154. 

(3) nfadbo Prakasli Singb v MutU Hlan- 
ohar, 5 A. 405, 413(1833), for amending Acts 
SCO Act IX. of 1887, VI. of 1888, b. 10 (2), 
XIV. of 1880. 

(4) lb. 

(5) 0 C. 205 (1882) , folloMcd in Xaliacaja 
of Bliartpur tv Kachrm, 19 A. 610 (1897) 
I Cn il I’roccdurc Code, sj. 37,432) ; Baghubar 
Da\ul r. Banko Lol, 22 A. 182, 185 (1900) 


(Ginl Pioccduro Code, sa. 285, 295). In 
Ookar Smgh v. Bhup Singh, 16 A. 406, 408 
(1894), tfao Court said : *' We End in Revenue 
Courts that when tho Civil Procedure Code 
is to bo applied it is expressly so provided, so 
that as a general lulo they are outside the 
scopo of tho Code of Ch il Procedure.” 

(0) Fahim-un-Nissa v. Ajudhia Prasad, G 
A. 170 (1881). 

(7) Rnghubat Diyal t>. Banko Lai, 22 A. 
182 (1900) 
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Kevenue Courts in those ninttcrs of procwlure, upon which the Act is silent, 
are goveniod by the Code, nnd that iu consequence sect. 43 of the former Code 
applied to n suit instituted under the Rent Act (1) The decision of the Privy 
Council in a preceding case (2) lends support to this vnew in so far as it was 
there held that though there was nothing in the Act wjiieli provided for execu- 
tion beyond the Collectors’ jurisdiction, there was nothing in it to forbid the 
conclusion that such executions were left to the operations of Act XXXIII. of 
1852 (an Act to facilitate the enforcement of judgments in places beyond the 
jurisdiction of the Courts pronouncing the same), or the corresponding portion 
of Act VIII. of 1859 (Civil Procedure Code) When a decree for rent, made 
by a Collector under sect. 23, Act X. of 1^9, H transferred for execution to 
a Civil Court, no doubt the Utter assurrung the transfer to have been validly 
made will act under the procedure which governs it. The Privy Council, 
liowever, went further and held that the Collector might make the transfer 
himself under the provisions. of the Code which were applicable, there being 
nothing in the Rent Act to exclude them It has, however, subsequently 
been held, upon the authority of the reasoning in the Full Bench decision in 
Nagendro Nath MulHck r Mathura Mohun Parhi,(3) that Act X. of 1859 is 
a Code complete in itself, and unaffected by the general laws of limitation, 
and that therefore the provisions of this Code do not apply to cases under 
Act X. of 1859 (4) Tlie«e cases proceed lo substance upon certain of the 
grounds taken in the dissentient judgment to the Full Bench of the Allahabad 
High Court, viz that apart from the question whether Revenue Courts 
are Civil Courts, and Civil Courts within the meaning of the Code, the 
enactment of a special procedure in a special Act excluded the supposition 
that it w’as intended to import into tliat Act the provisions of the Code upon 
matters not dealt with by that Act If it had been so intended, it would have 
been 80 enacted, as was done in the subsequent Act of 18C9. Wlien, however, 
an appeal goes from a Collector to a higher Court, the decree which is given 
on appeal is the decree of a Cml Court, and a second appeal lies to the High 
Court, according to the same procedure which obtains jn respect of second 
appeals in suits tried in the ordiruarj* Civil Courts (5) In other words, the 
removal of tlie matter to a Civil Court brings it under the provirions regulating 
the procedure of that Court. 

In the case of a sale held under sect 110, Act X. of 1859, it was held that 
sect. 310 a, of t!ic former (corresponding to 0 XXI. r 89, of the present) Code, 
did not nppl)’, ns the Code was applicable up to the sale, nnd not after it (0) 

The Code does not apply to ca*e? under the Cbofn Xagpore L-mdlord nnd 
Tenant Procedure Act.(7) 


(1) Adhirani Karain r. R.vghti Stotsapatni, 
12 a 60(1SS3). 

(2) Nilmoni Singh Deo r Taranath 5Iu- 
Verjee, 9 C. 2'io (1SS2); Hare Kn'ihna r 
Hishna Chandra, 35 C. 799 (190S) 

(3) 18a3r,S{lS91). 

(4) Mohunda Pullar Kar r. Hhogalan 
Hiunder Da\ 21 O. 5U (IS'M),' Radha 
VUdhiili S.inliA r LuVtn Kariin H*'’.' Oww- 


dhry, 21 C 42S (IS^S) .‘•re <ti»ilan r. 
Konja,15CW X t-fi3(l911) 

(5) Ssdai Xaii rS.ru XaiV. ♦' M2. 
537(1901) 

(C) Harish CLanJta Chose r .4nanta 
l-barsn Pai™. 5 C- X. 127 (IS'^T). 

(7) KbrJo Mahlo r Itadhca Mstlo, 27 C. 
5(K. SU (I‘>(S*) .\ct I. cf ls79. Jl. C, M 
,do.M>. 1 1.1 I .'f and llmril Ads IV. 
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Apparently tlic Code is applicable in cases under the Jlaclras Rent 
Recovery Act (1) But though sect. 43 (0. II. r. 2, of present Code) precludes 
a landlord from suing for rent not included in a previous suit, this does not 
preclude him from adopting any other remedy the law gives him to recover 
his rent, as for instance by distraint under the Rent Recovery Act. (2) 

The Code saves any law by a Governor or Lieutenant-Governor prescribing 
a special procedure for suits between land-holders and their tenants or agents, 
and gives power to the Local Government to modify the Code in its application 
to Revenue Courts. See sects. 4 and 5, post. 

Judicial discretion, — The Code m many of its sections leaves matters 
dealt with thereby to the discretion of the Court. “ Discretion when applied 
to a Court of Law means discretion guided by law. It must be governed by 
rule, and not by humour It must not be arbitrary, vague, and fanciful, but 
legal and regular ”(3) In some sections the word “ way ” occurs. Great 
misconception is caused by saying that in some cases “ may ” means “ must.” 
It never can mean "must” so long as tho English language retains its mean- 
ing, but It gives a power, and then it may be a question m what cases, whore 
a Judge has a power given him by the word ‘‘may,” it becomes his duty to 
exercise it (4) 

Construction of act of Court. — ^Thc assumption on which all rules of 
law are founded is that the constituteil tribunals are fairly competent to carry 
them out (6) According to the well-known rule, the Court may presume 
that judicial and official acts have been regularly performed (G) Tho rule 
is to presume that a lower Court has done its duty ; neglect of duty cannot 
be assumed at the mere suggestion of an appellant (7) ^yhcn an act of a 
Court can bo so construed as to have an operation consistently with law, it 
would ho contrary to ordinary rules of construction to attach to it another 
signification which would alti^ethct destroy its effcct.{8) Courts, however, 
should take care that their orders are fram^ strictly in accordance with tlie 
provisions of the law (9) The presumption of regularity is a rebuttable one. 
Irregularity may be shown, and a mistaken petition on the part of a pleader 
i<* no ground for the Courts passing an illegal order (10) , 


of 1897, and V. of 1903, and VI. of 1908 
And «<•« Kartik Chandra Ogba r Cora Chand 
aiahto,40 0.518(1913) (appellate jarisdiction 
of High Court), Tor ca^c wheio this Act 
was extended to a property before the final 
decree, ere Lakshmi Bibi Kujrani v. Atal 
Bihary Aldar, 40 C. 584 (1913). 

(1) Act VIII. of 18G5 repealed in part of 
Act VII. of 1870 ; XII. of 1873, amended by 
Act VI. of 1888, and Madras Acts II. of 1871, 
and III. of 1890, and see Act I. of 1906. 

(2) Rajah Eswara Doss r. Venkatarojer, 
21 .M. 230(1897). 

(3) Per Lord Mansfidd in TFilke'a Case, 
4 Burroughs Rep. 2539, cited in Harbuns 
Sahai v. Bhairo Perahad Singh, 6 C. 259 
(1879), 205; and eeo as to tho manner in 


which judicial discretion should bo used, 
observations of Jardinc, J., in R. r Chagan 
Dayaram, 14 B 331 (1690), 344, 352. 

(4) Nichols V. Baker, 44 Ch. D. 202. See 
cases cited m Hukm Chanel, C. P. C. 337-340. 

(6) Gopcenath Singh v. Anundmoyce 
Dchia,8W.R 107,109(1867) 

(0) Evidence Act, B. 114,in.(e). Secnotes 
to this section in Author’s Evidence Act, 
6th ed. 

(7) Rash Bchareo v. Nobayo Poddar, 11 
W. R, 465 (1869) 

(8) Saroda Peraaud v Lulohmeeput, 10 B. 
L.R.214, at p. 229 (1872). 

(9) Doucett f. Wise, 1 W. R. 322 (1804) 

(10) Musst Ackjoo i’, Lallah Rapichunder, 
23 W. R. 400, 401 (1875), 
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PRELIMINABY. 


1. (1) This Act may be cited as the Code of Cinl Pro- [t i.] 
Short title, eommenee* CCdllie, 1008. 

ment and extent. (oj comc into forco on the first 

day of January, 1909. 

(3) Tliis section and sections /•» ' to /-".v extend to the whole 
of British India: the rest of the Code extends to the wliole of 
British India except tlic Scheduled Districts. 

Local Extent : (o) British India. — ^Tliese words exclude tlie 
territories ol Native Princes and States m alliance with Ills Majesty, the 
relation hetween such Princes and His Majesty being a political relation, and 
the territories of such Princes and States forming no part of the Britisli 
Dominions, although, m a political point of %new, such Princes and States may 
he subordinate to the British Crown as the Paramount Powcr.(l) They were 
formerly declared (2) to mean tlic territories for tho time being vested in Her 
Majesty by the Statute 21 k 22 Vict c 100 (1858), other than the settlement 
of Prince of IValcs* Island (Penang), Singapore, and Malacca, and the first 
section of the statute there referred to vested in Iter Majesty all territories 
then in the possession or under the Govcrndicnts of tlic East India Company, 
and all territories which might Iwcomc vested in Her Jlajesty by virtue of tho 
rights transferred to Iter Jlajesty from the East India Company. Apparently 
any new province acquired would become, on its acquisition, part of British 
India.(3) Cession of territory confers local jurisdiction (I) The tenn includes 
territories ceded “ in full sovereignty ” or “ in perpetuity,” there being no 
difference between the two,(.'!)) Prior to the General Clauses Act, 1897, it was 
held not to include c-ises where, as in the case of the British cantonment of 
Secunderabad, there has been no actual ycssion of territory , (0) nor in the 
case of Baj Koto, where the agreement between Government and the Xnlne 
State, although in different respects dealing with the use of the land and con- 
ferring certain powers and jurLsdietions on the officers of Govomment, did not 
relate to the sovereignty of the land ; (7) nor as in the case of the IU-r.ar*, win re 


(1) Bikrama Singh e. Bir Sio&h, JSSS, 1* 
n. No. 101. Citwl In lluhm Chand. 3 

(2) S 2, Act I. of ISOS ((•rnrral CIiu**-*) 

(3) Ousclor r. I’lowilcn, Bouln ifll, 102 

(4) S«jw<r>Iuh*tnm«a Yusuf ud-din r It., 
2 C W. X. I, (ISOT). in which case Ihrrr 


was bcM tohaTc l.ccn oocrat^'fi of tmjtorj-. 

(5) Truvaro Tarwcliaml r rK»tnt«y lUr^i* 

lU.lwaj Co . a II :il. 217. -IS (ISsjy 
(f.) Il..-.ain .\1» ifwT* T. Aljl A!. 
M.rta.2JC 1T7(1S<5). 

(7) It r AldallUhaaB. toil 
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land was lield under a sort of 
certain engagements, wliicli was held to be a tenure distinguishable from 
that on which the Crown lield land assigned to it in perpetuity for the 
purpose of establishing a British station (1) The definition of the words 
given in the present General Clauses Act (X. of 1807) is wider than 
that given in the former Act of 1868. The expression “British India” 
is now defined to mean “ all territories and places within Her Jlajesty’s 
dominions which are for the tune being goterned by Her Majesty tlirough 
the Governor-General of India or through any Governor or other officer 
subordinate to the Governor-General of India.” The effect of this altered 
definition is to widen tlie extent of what will bo recognized as British 
India for the purposes of Indian legislation, and to avoid the difficulties 
which arose from its restriction to the territories vested in Her Majesty by 
the Statute 21 & 22.Vict c. 106 The question of the extent of British India 
will now, under the Code as well as under most other Acts, depend on the 
fact of the place or territory being governed by His Majesty without regard to 
the manner in which this government was acquired, and the result being the 
same whether it was acquired by cession or otherwise, and permanently or 
temporarily (2) From the first and under both definitions, the words “ British 
India" have had a wider meaning than is understood by the term when used 
in its merely, geographical sense, as appears from the Scheduled Districts 
Acts, 1874, and the Laws Local Extent Act, 1874, the Schedules annexed to 
which mention, amongst other places, tho Laccadive and Nicobar Islands and 
Aden as parts of British India (3) So also British Burma is a part of British 
India.(4) 

(i) Scheduled Districts.— The term is defined in Act XIV. of 1874 to 
mean the territories mentioned in the first schedule thereto annexed, and also 
any other territory to which the ^rctary of State for India, by resolution in 
Council, may declare the provisions of 33 Vict. c. 43, s. 1, to be applicable. 
Tbe conclusion that a district is a non-regulatioa district does not necessarily 
lead to the inference that the general Acts of Legislature are there inoperative. 
If the Legislature lias made the law in terms large enough to extend to the 
whole of the British territories m India, it must have full eftect. It must be 
seen in each case in what terms the law is expressed, especially in respect of 
its territorial operation (5) 
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Sec. 1, 

mortgage as a security for tlie fulfilment of 


2. In this Act, unless there is anything repugnant in the 
„ „ siibicct or context, — 

^ ° (i) “ Coflfe ” includes rules ; 

(2) “ decree ** means the formal expression of an adjudica- 
tion which, so far as regards the Court expressing it, conclusively 
determines the rights of the 'parties toith rcganl to all or any of the 


(1) Triccam v. Bombay Baroda Itailvny 
Cl., supra, at p 249. 

(2) Sco ITukm Oh.ind, 3. 

(3) See Triccain v. Bozabsy Btroda R»U- 
wav I'o , supra, at p 21'). 


(4) Aga Mahomed Ilamadani v. Cohen, 13 
C. 221, 223 (I8S6). 

(5) Diclc t’. Ilcseltine, 1 N. W 1*. 280, 234 
(1869). 
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Sec. 2. 


PRELll^^rARY. 


3: 


moltcrs ill coutfoversf/ in the suit and may he either 'preliminary 
or final. It shall be deemed to include the rejeetto/i of a plaint 
and the dcterininfl^ion of any question tvithtn section 47 or 
section 144, hut shall not include — 

(а) any adjudication from teJiich an appeal lies as an appeal 

from an order, or 

(б) any order of dismissal for default. 

Explanation. — A decree is preliminary when further proceed- 
ings hai'e to he taken before the suit can he completely disposed of. 
It is final when such adjudication completely disposes of the suit. 
It may he partly preliminary and patlhj final : 

(3) “ dccree-liolder means any person m whose favour a 
decree has been passed or an order capable of execution has been 
made : 

(4) “district” means the local linuts of the juiisdictton of 
a principal Chnl Court of oiiginal jurisdiction (heicmafler called 
a “ District Court ”), and includes tlie local limits of the ordinary 
oiiginal civil jurisdiction of a High Court : 

(5) “foreign Court” means a Court situate heyoml 1 in- 
limits of British India which has no uutlionly in British iiidiji 
and is not established or continued by the Governor General in 
Council : 

(6) “foreign judgment” means the judgment of a foieifrn 
Court : 

(7) “Government Pleader" includes any ofliccr aiqaanlnl 
by the Local Government to perform all or any of the fum limin 
expressly imposed by this Code on the Government PlciuJcr and 
also any pleader acting under the directions of the (turrmna-nt 
Pleader : 

(8) “ Judge ” means the presiding officer of a Civil (V»ml : 

(9) “judgment” means the statement given l*v tin* 
of the grounds of a decree or order * 

(10) “judgment-debtor" means any person against whom 
a decree has been passed or an order cajHible of exccalum has hem 
made : 

{IJ) “ legal representative " means a person irho in lav npi. 
sents the estate of a deceased person, and includes any fMt.'an n'- 
intermeddles with the estate of the deceased and where a . 

or is sued in a reprcsenlafivc eharaefer the jicrson hk w!.^ ^ 

estate devolves on the death of the jxirty so .--fnng or said . 

(12) “ mesne profits ” of projH-riy means th»»'' jav’ 
the person in wrongful po^.-'ession <»f muIi » 

received or might with oixIinar>' dihgeiue ha*« i 
from, together with interest on '•ucli profits, , 
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•profits due to improvements made hj the person in U'rmKjful 
possession : 

(i.V) “ moveable property ** includes yro’imng crops : 

(14) " order ** means the formal expression of any decision 
of a Civil Court which is not a decree : 

(15) “pleader” means any person entitled to appear and 
plead for another in Court, and includes an advocate, a vakil 
and an attorney of a High Court : 

{IG) “ prescribed ” means prescribed by i ides : 

(17) “public officer” means a person falling under any of 
the following descriptions (namely) : — 

(a) every Judge ; 

(b) cveiy menwer of the Indian Civil Service ; 

(c) every commissioned or gazetted officer in the military 

or naval forces of His Majesty, including His 
Majesty's Indian Marine Service, wliilc serving under 
the Government ; 

(d) ('Very officer of a Court of Justice whose duty it is, as 

such officer, to investigate or report on any matter 
of law or fact, or to make, authenticate or keep any 
document, or to take charge or dispose of any pro- 
perty, or to execute any judicial process, or to 
administer any oath, or to interpret, or to preserve 
order, in the Court, and every person especially 
authorized by a Court of Justice to perform any of 
such duties ; 

(e) every person who holds any office by ^^rtuc of which 

he is empowered to place or keep any person in 
confinement ; * 

(/) every officer of the Government whose duty it is, as such 
officer, to prevent offences, to give information of 
offences, to briug offenders to justice, or to protect 
the public health, safety or convenience ; 

((/) every officer whose duly it is, as such officer, to take, 
xeedve, keep or expend any property on behalf of 
the Government, or to make any survey, assessment 
or contract on behalf of the Government, or to execute 
any revenue-process, or to investigate, or to report 
on, any matter affecting the pecuniary interests of 
the Government, or to make, authenticate or keep 
any document relating to the pecuniary interests of 
the Government, or to prevent the infraction of any 
law for the protection of the pecuniary interests of 
the Government ; and 
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{h) every ofliccr in the service or p.ay of the Government, 
or remunerated by fees or commission for the per- 
fonnance of any public duty : 

(1A‘) “ rides ” means rules and forms contained in the First 
Schedule or made under section or section : 

{lU) “share in a corporation'* shall he deemed to include 
stock, dehenture stock, dchentures or bonds : and 

(20) “ signed,” sure in the case of a judgment or decree, includes 
stamped. 


" Code."— Sec as to Eiiles, sects. 121-131. 


“Decree.” — The term was first defined m tlic Code of 1877 to mean 
“ the formal order of tlio Cowrt in which the re.sult of the decision of the suit 
or other judicial proceeding is embodied ” This definition, which was found 
defective, received, after several mochfications, the form m which it was emacted 
in 1882, The present Code omits the words “ upon anv light claimed or dehuif 
sot up in a Civil Court,” substituting the words “tcAicA cnndiisivrli/ dderiinti^i 
the rights,” etc. As regards cases decided under the l.iw puor to 1832, it was 
ohserved that the law has been altered hy the introduction of a more roiii- 
prchenslvo definition of the term “ decree, "(I) and th.it a narrow construct ion 
siiould not ho placed upon the language of sect 2 (2) But, as h.as lieen Ik I.) 
hy tho Privy Council, the question whether an adjudication is an oulcr or d<-tie«' 
is to bo tested, not hy general pimciplcs but by the expressions of the Coih’, 
and those words arc to bo construed m their plain and obvious 8cnsc.(3) Thus 
it lias recently been held*tliat an order assessing no value, but only rcprtxJiicing 
tlio statements of the decree-holder and judgment-debtor, (1) and an order 
assessing the value according to tlio statement of the decree-holder alone, nft«-r 
rejecting the judgment-debtor’s apphcation for time to prove a higher vulin*, 
ore not decrees, since they do not involve a judicial adjudication of vnluc.frj) 
There has been a considerable conflict of decisions on the former section, notubly 
as to the question as to the meaning of the ternl“ right ” cmjdoycd in the JM*ctioii, 
as will bo seen from the following notes. The chief importance of the definition 
Mill be found in the question whether in any particular case an appeal In-* 

A decree, though not according to law, i‘ not appealed against, is binding, (0) 
between the parties whether principal or pro fonm,{'i) and their ^cprescntatlv^^ 
who, after decree, cannot open up the original proceedings (S) It crcatis an 
obligation superseding tliat existing before it.ffi) vshich w enforceable f<> lonv 


(1) Kliadm Hosscin 1 ICmdail Hossoni, 20 
C. Btp "GO {1901). 

(2) Radha Xatii Singli t. CJiaiidi t'lwran 
SmghpSOC.atp 003(1903) 

(3) Ilhup Indar t' lljj ii llali.idur, 23 nt 
pp. 150, 157(101X1) 

(1) S^VluchMid t. Kulanand II I. J 
007 (1911) 

iv-eVn ’lUiisi. 11 f I. J ar.iiou), 
to Sduttndra i llamiUcliaTuI, 12 
l\ \V. N. .M> (I'Ki:) 


(0) Sri Ilaja raptmnia i Sri V ira r<4U]<i. 
19 M 219. «t p 253 (l*>tK)) . • t . 2J i A 5 . 

t”) Inloehun < liuilrrl-uttr i «. » ' 

t'hund< t Iloj, 1 Sboiue, 2H (leTf 

(S) r.ain Itliunjun • Iliad it , . 
W i: J27|I>74) 

('•I x«tIu I lU^liu, e i' w '.V 
)aj*d It l» not •ulj*«t _ 

ivntrail'. Tati»\il* , « I I "* 
330|l>^3). 


« 
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as the decree is not set aside in a suit constituted for tliat purpose ; (1) but it 
must be enforced in execution, and does not support a new action, (2) though 
a second suit will he for possession jf the plaintiff lins obtained merely formal 
possession under the first decree (3) 

"Pormal.”' — The expression of the Court's adjudication must be both 
deliberate and given in the manner provided by the Code. This word will, 
however, probably be not construed too stiictly. In tlie under-mentioned 
case (4) the point might have been, but was not, taken, and was therefore 
not dealt with. Ibgot, J., liowcver, said: “I must add that had the point 
been raised I should have felt a difficulty in bolding that a paragraph in the 
judgment, not drawn up in the form of a decree, and not embodied in a 
separate foim, is, within the terms of the Code of Civil Proccduie, a electee 
at all ” 

“Adjudication.” — ^An adjudication ordinarily exists wjjcre the Court 
exercises its mind m the determination of a contested cause. In the caSe of 
cxparlQ decrees in the Court of first instance, the Code speaks of them ns decrees, 
and treats them as such Tliey come within the definition, the plaintiff being 
present, and there being au adjudicatroo on tlie merits. Wiiere, liowever, 
It wa-i objected that a decree was not within this section, upon the ground that 
it was not pas.sed after argument and after a judgment, but merely upon a 
default, VIZ the non-appearance of the appellant, it was held tliat the decree 
was none the less a formal expression of an adjudication, because it w'as not 
preceded by an argument or by a judgment — written or otherwise.(5) An order 
of dismissal for default is now excepted. 

“Conclusively determines.” — ^The expression “deefaVs,” which w'as 
employed in the last Code, was used to denote what is generally denoted 
by a “ final ” adjudication ; the term “ final ” having been avoided apparently as 
It more usually denotes non-appealable, or rather conclusive (C) TJiiis it has 
been said that when permission is given under sect. 575 (now 0. XXIII. r. 1) 
to withdraw a smt or appeal, it does not decide the siut or appeal. When per- 
mission is given os regards the suit, the matter in issue is withdra^vn from the 
adjudication of the Court, and when the order is made in the course of appeal, 
it decides nothing as to the merits of the decree of the first Court, but it merely 
wipes out tliat decree by reason of the suit lieing withdrawn.(7) And an order 


()} Cf lluro Cfiundcr Biswas v Nobo 
Kissen Jlookrrjeo, B. J59 (ISCjl). 

(2) Rash filiinjoreo r Badha Soondurcc, 
23 W. R. 2S3 (1875); Iktohunt Naramgh 
Doss r. ^foonshec Kumrooildcn), 20 IV. R. 
412 (1873}. 

(3) Shama Chum r, Hadhab Cbandra. II 
C. 03 (1834): Juggobundbn r. PnniaRiind. 
IC C. 530 (1883); Ilari Jklohon Shaba r. 
B.AburaU, 24 C. 715 (1897) 

(4) Dulhia Oolsb Kocr e Railha Dulan 
Kotr, 19 C 452, 407 (1892). See as to the 


necessity hr formality, Kltadcm Ilosscin i'. 
Emdad IIoRsein, 29 C. 758 at p. 700 (1001). 

(5) Radha Nath Smgii e. Chandi CJiaran 
Singh. 30 a COO, 002 ; s c , 7 C. V>\ N. 4S(i, 
488 (1903) ; see cases. poU 

(6) Hukm Cb.mcl, 19; as to tLcmeaningof 
the word “ final." acp Balkaran Rai r. Golniid 
NathTewan, J2A. 153, J50 (I8D0) 

(7) Oenda 3fal v. I'lrbliii I.al, 17 A. 97 
(1895). rWe potl, “The 'rigliti of the 
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disallowing aii application under sect. 372 (now 0. XXII r. 10), inasmuch 
as, although it may he a formal expression of adjudication on the right claimed 
to be made a party to the suit, yet such an adjudication docs not decide the 
suit so far as regards the Court c.xpressing it(l) But an order di<tTn»<!g«ng an 
interpleader suit (under 0. XXXV.) is a decree within the meaning of this 
section, for it is the formal expression of an adjudication on the defence (2) 

A final decree is sometimes understood as n.caning the concluding and 
conclusive ruling of the Court as opposed to an interlocutory order (3) In 
another sense a decree becomes final when the time for the last appeal allowed 
has expired, or, if appealed, it has become final by the decree of the High Court 
as the ultimate Court in the countr%’.(4) It is not, however, necessary that the 
decree should be final in the sense that there is nothing further to de done. 
Questions may have to be determined in order to cart)' the decision into effect 
Where a decree ascertains and fixes tbe rights of the parties, tbe fact 
that further proceedings before a Master, Referee, or other person are 
necessary to carry it into cficct, docs not render it any the less final, 
if all tbe directions depending ou the result of the proceedings are given 
in the decice.(j} Tiius an order detcrimiung that a certain pasou i$ 
a partner in a budness, and directing an account to be taken, is a decree (C) 
While every decree consists of a final adjudication, such decrees .arc 
termed interlocutory or preliminary, whilst those that bring the suit to an 
absolute end are termed final So again the prclimiaary decree for partition 
adjudicates the plaintiff’s right to obtain a partition, and practically decides 
the suit. All that remains to be done being an imjuiry into inmor matters 
noocFsary for the final disposal of the ease (7) The fallacy in the objection 
to treating the preliminary order as a decree lay in treating the words 
" deciding the ” as eiiuivalciit to finally' disposing of the suit, it being argued 
that the suit is not disposed of until tlic anthmelKal result is worked out In 
tho case of the preliminary order everything has been decided, except what 
physical pieces of property will be the Cfjuiv.nlcnt of curtain shares.. Tlicrcfore 
an order in a suit lor partition, whicli declares the specific rights of the parties 
< 111(1 the property to be partitioned, decides tluit the suit must he decreed, uh 
after sucli an order the suit could not be dismissed by' the Court by which it 
was made, and is therefore an order which adjudicates upon the right cbimcd 
■ and the defence set up iu the suit, and which, as fat as the Court expressing 
it is concerned, decides the suit withm the definition of a “decree," and is 


(1) Lalit Mohan Itoy v Shcbock Chand 
Chowdhry, 4 C. W. N. 403 (1900). Jamna 
Uiliir ShpiUi Jhan, 24 A. 533, F. B (1902), 
Toj Singh r. Chabch Ram. 24 A 342 (1902). 

(2) Orr f. Chidamlarara, 33 51 220(1909). 

(3) ScTS Xcill (. Duke of DciOB«hire. S 
.\pp. Cas 135, 165; Kbadom Jlosscin » 
Kmdad llovsein, 29 C. 75S, at pp “W, 7(>5 
(1901) 

(4) Shaikh i:«»i I >!..kuna Hil'i. 1 .t 132 
(l>>7f.); ItamSahair C!aja.7.\ 107(l"l) 

(5) Soc Hukm CbanJ, 21, 22. 


(6) Bisna Nath Cliski t Beni KaiiU 
Dmu, 23 C 400 (IS%) Seo /•<»•< ai to 
order directing aecounts 

(7) Bepin Bihan >!«<lu<k t 1-1 klohmi 

Chaltojiadbi*. 12< ^OJ<l^^5). IllK.Unath 
ll.,s r l^nainoDi llasi t2l 2<3 (1 Kn 5}. d— - 
tinSHiahedin Bh««*l>un klu^i r Shgrut 

Sumlcnr J>al'e». 12 f 273 (lt>\5), jn «hii.b 
e*>M- the |«o»t>oo of »’rie only of lie r«rtje« 
»aj iliU-mine.!. I>at no drrlaraU ot mAdo 
of the ra»<l figku otraehff thejwtirf . and 
aoe lU—nt ladit r Vakgl, 25 A. i5'> (I'.iJS) 
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therefore ftppealable as a decree (1) These decisions have now been recognised, 
and the section expressly includes a preliminary decree. 

An order, however, passed in a suit for partition, subsequently to the 
preliminary decree, appointing a commission to make the partition, is not an 
order in execution, and, therefore, is not appealable under sect. 244 (now sect. 47) 
of the Code. It is an interlocutory order pending the suit which has not been 
finally decided ; and the appellant may take objection to it in an appeal against 
the final dccree.(2) 

An order directing accounts (see 0. XX. r. IG) was not appealable by 
the Codes of 1839 or 1877. It was only when the amending Act of 1879 was 
passed declaring that such an order came w'itlnn tlio definition of a decree 
that it became appealable ; (3) and it is still within the definition as a pre- 
liminary decree. The definition of “decree” implies that an order directing 
accounts is separable from the rest of the decree adjudicating on the rights 
claimed or the defences set up in the suit, and therefore though a pronsioual 
decree, is appealablc.(4) An order determining that a certain person is a partner, 
settling the shares of each of the partners in a business and directing an account 
to be taken, is a decree and is appealable, and was held to bo so appealable 
in a preliminary stage or when appealing from the final decree (5) But where 
in a decree to take accounts an order was made winch was a mere matter of 
procedure and not a question as to the rights of the parties, such ns an order 
refusing to require the defendants to give inspection of certain books, the order 
was held not to be a deciee or an order on a question relatmg to the e.xecution 
of a dccrce.(O) Moreover, the words ** directing an account to be ialcn*‘ were 
held to bo used in a precise and technical sense.(7) Accordingly an order 
declaring that the defendants were liable to paj’ such sum as the Government 
Surveyor might certify was held not to be a decree, as it neither came withm 
these words nor was an adjudication which decided the suit (8) The substitution 


(1) Dulhin Oolab Kocr v Rai]I» PuUri 
Koer, 19 C. 403, F. B. (1892); followed 
BoloTam Dey v. Rnm Cbundra Doy, 23 C. 279 
(1895) This latter cose is ovemiled on tho 
point whether tho preliminaiy order can bo 
questioned for the Hist time in the appeal 
from the final dccrco by Khadem Hossom v 
Emdad llosscin, 29 C 758 (1901), which 
decides tha question in tho affirmatiTo But 
see now s 97. 

(2) Jogodishury Bobea r Kallash Chundra 
Lahiry, 24 C. 725(1897); it is an order made 
in further proceedings in the suit before fin.il 
decriv, and not an order in cxccotion of do* 
cree, ib., at p. 739. 

(3) BiswaXadiCInlvit.BeniKantaDutta, 
23 C. 400, 409 (1890) As to the earlier law*, 
see Srcenatii ^y r. Radh.inath Ufookerjee, 
0 C. 773 (1882); Ruatomji r. Kessowji, 3 
B 101 (1878) An omission to appeal against 
Ibi prelimmarj order was licld not to debar 


the party fioni qucBtionjng it on appeal from 
the final decree : Khadem Hossein t'. Emdid 
Hosaein, 29 C. 758; s. c., 5 C W. N. G17 
(1901). But as to appeal sec now sect. 07. 
As to tho nature of n decree for account, sec 
Bhuplndari* Bijai Bahadur, 23 A. at p 160 
(1900). 

(4) ICrishnasami Ayyangar r Bajagopala 
Ayyangor, 18 M. 73, 87 (1893). 

(C) Biswa Hath Chaki r. Beni Kanta 
Dntta, atipro ; approved in Khadem Hosscin 
V. Emdad Hosscin, 29 C. 758, supra, over- 
ruling Bolorom Dcy v. Rom Chundra Doy, 
23 C. 279 (1885) See Rahimbhoy Ilabib- 
Lhoy V. Turner, 18 I. A. 0 (1890) , a c , 15 B. 
165; but see now sect 97. 

(6) Rustoniji V. Kessowji, 8 B. 287 (1881). 

(7) OoTcrji Luddlia v. Jforarji Punja, 
OB. 183, 195(1685). 

(8) lb. 
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of tlie wouls " couchi<ucIy dclrrinmct" for “ tlecitlcs” does not apjioar to effect 
any change in the law as above fitatc«l. 


" The rights of the parties." — The last Code iisc<l tlic w'ords “ rtulu 
claimed or defence set up." Tlicre can, we think, be little doubt that what 
the Legislature originally meant by these words to refer to, were rights of a 
substantive as distinguished from rights of a mcrelj’ processual character. 
In other words, that a decree was, so far as tlic right claimed, an adjudication 
on the merits (that is, the right to recover land, money, etc , claimed in the 
suit), and so far as the defence set up, an adjudication on the defence which 
rrught be grounded either on tlic merits, using that tcim in its generally accepted 
sense, or on some point of law affecting the merits, such as limitation The 
contrarj’ construction, (1) namely, that the right might be one merely of procedure, 
appeared to bo negatived both by the general language of the section and by the 
circumstanco that if it were correct there could not be any occasion for 
specifically making an order rejecting a plaint, a decree, as such an order directly 
involves an adjudication against tho plaintiff’s tight to proceed with the suit 
as brought by him (2) 

TJio \icw here contended for has been expressly adopted or applied in 
several cases. In an early ease Wilson and Field, JJ , were disposed to liold 
that a decree must bo an expression of opinion upon the rights of the parties, 
and therefore the di«mUsal of a suit on a ground wholly apart from the merits 
of tho case, such as a dismissal under sect 07 (now 0 IX r 2) for non-scrvicc 
of summons, was not a decree (3) It has been held that a decision 
under sect. 0 of the Court Fees Act is not a decree, and that the right obtained 
or defence set up must be a right or defence set up in the suit or appeal, and 
not a right to have the suit or appeal heard on a p,atticular stamp or the plaint 
or tho memorandum of appeal rejected on account of the stjinp (t) Similarly 
it has been held by the Allaliabad High Court,(5) and was formerly held by 
tho C.ilciitta High Court, (6) that the order 6f dismissal of an appeal under 
sect. 55G (now 0. XLI. r. 17) is not a decree. It was obscrvcil by the Court 
in the first of tho Calcutta cases cited that such an order was not “ the 
formal expression of an adjudication upon a right chimed that through tlic 


(1) Contended for in Hukm Cliand, It!, 

10. 

(2) Tho cspUnation, ib , IG, that this may 
hav3 been expressly proiulcd for eavlrta, 
does not seem to us to h.svo much force 

(3) I.uekhy Churn Choadhry v. Budur* 
runL««.i, 9 C. C27 (I8S2) ; but see comment on 
this case in Maliaraj Adhira] Ma&singji r. 
Mehta IlarilurisTn Nach.-iriam, 10 B at p 
308 (1 soil, referral to ptxsf. I'rcrjously ilba-1 
been held that a deei'ion directinK a pcnaltT 
to be enforced under the Stamp Act »a» not 
appeaUble as a decree, as it could not l-c 
and to adeet the merits of the ease cir jun*- 
diction of the O'urt i SonaVa Cho’idbram t 
lUioohunjoy Shaha, 5 C 311 (IS.'*) 


(4) Bslkarsn Itai r Gobind Ksth Tewari, 
12 A. 129, ICG; F. B (IS90).lnitadtstmctioii 
must be drawn aecordin;; to the decisions of 
tbo other High Conits between a question 
“ relating to ealuation " and a question as to 
tho clanso under which Taluation u to I'O 
made In the Utter eas.« there an appeal : 
Dadar Xaprsh. S3 B tvaflb'*'') 

(5) Mukbl r Fakir. 3 A 3>S 
Xfansah All e Nihal lliand, !.> A. 3-19 
(1803) 

(<i) Jsssrnalli RiD4h r Hud! an. S3 C. 115 
(1895). Anaar Ahr Jaf^r .Mi. ih , 6S7 ; diil. 
ID Isil Xsmn ^inrh r SUboQrd Rafuid-Jm, 
r 81 (|O0G) (dtsmi..<al f,.r d'Uolt in 
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therefore appealable as a decreo.fl) These decisions have now been recognised, 
and tlie .section expressly includes n preliminary decree. 

An order, however, passed in a suit for partition, subsequently to the 
preliminary decree, appointing a commission to make the partition, is not an 
order in execution, and, therefore, is not appealable under sect. 244 (now sect. 47) 
of the Code. It is an interlocutor}' order pending the suit which has not been 
finally decided ; and tho appellant may take objection to it in an appeal against 
tho final dccree.(2) 

An order directing accounts (see 0- XX. r 16) was not appealable by 
tho Codes of 1859 or 1877. It was only when the amending Act of 1879 was 
passed declaring that such an order came withm the definition of a decree 
that it became appeaUble ; (3) and it is still wtlim the definition as a pro- 
Hminarj' decree. The definition of “decree” implies that an order directing 
accounts is separable from the rest of the decree adjudicating on the rights 
claimed or the defences act up in tJie suit, and therefore though a provisional 
decree, is appealable (4) An order determining that a certain person is a partner, 
settling the shares of each of the partners in a business and directing an account 
to be taken, is a decree and is appealable, and was held to be so appealable 
in a preliminary stage or when appealing from the final decrce.(5) But where 
in a decree to take accounts an order was made i\’hich was a mere matter of 
procedure and not .v question as to the nghts of the parties, such as an order 
refusing to require the defendants to give ins^pection of certain books, the order 
was held not to be a decree or an order on a question relating to the execution 
of a docree.(6) Moreover, the words “directing an account to be taken” were 
held to be used in a precise and technical sense, (7) Accordingly an order 
declaring that the defendants were liable to pay such sum as the Government 
Surveyor might certify was held not to be a decree, as it neither came within 
these words nor was an adjudication which decided the suit.(8) The substitution 


(1) Dulhin Golab Kocr r Radha Dulari 
Koer, 10 C 463, P B. (1892), followed 
Bolornm Dey f. Bam Cbundra Doy, 23 C 279 
(1895). This latter caso is overruled on the 
jwint wbetbor tbe preliminoiy order can be 
questioned for tbo first timo in tho appeal 
from the final decree by Khadem Hosscia r. 
Emdad Hossein, 29 0. 758 (1901), which 
decides th ’ question in the affirmative. But 
SCO now B. 97. 

(2) Jogodisbury Dobca v. Kailasb Chuodra 
I.abiry, 24 C. 725 (1897) ; it is an order made 
in further proceedings in the suit before iinal 
dccri'e, and not an order in execution of de- 
cree, lb , at p. 739. 

(3) BiBwaXatltCIial.ir,B«niKantaDutta, 
23 C. 406, 409 (1890). As to the earlier law . 
fee Srccnatli Boy f. Badhanath Mookerjeo, 
0 C. 773 (18921; Rostomii r. Kessowji, 3 
n 101 (1878) AnomHHiontoBppcalagainst 
llio ptL-liininar)- order was hold not to debar 


the party from qucstionuig it on appeal froiri 
the filial decree . Kbndem Hossein v. Emdad 
Hossein, 29 G. 758j a c, 0 C W. K. G17 
(1901) But as to appeal see now sect. 07. 
As to tlio nature of a decrco for account, ecc 
Bhuplndarv Bijai Bahadur, 23 A. at p 156 
(1900). 

(4) Krishnasami Ayy.xngar v. Rajagopalft 
Ayyangar, 18 JI. 73, 87 (1803) 

(6) Biana Kath Chaki r. Bern Kanta 
Datta, supra ; opproved in Khadem Hossein 
V. Emtiad Hossein, 20 G. 753, supra, over- 
ruling Boloram Dey v Ram Chundra Dey, 
23 C. 279 (1885). Sco Bihimbhoy Habib- 
Lhoyv Turner, J8I A r>(lB90);B c.lOB. 
155; but see now sect 97. 

(C) Rustomji V. Kessowji, 8 B. 2S7 (1884). 

(7) Cbvcrji Luddlia v Slorarji Punja, 
9B. 183, 105 (1885). 

(8) Ib 
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cUimctl or defence set up. And it has recently Ivcen held by the Caleutiiv lUjjh 
Court that an order for security in st.ay of execution U not n decree within tlic 
meaning of this section because it docs not determine the rights of the p.rrties.(l) 
It has also been bold that an order rejecting an application for jwnnission to 
sue as a pauper and striking the ease oft the Court’s file was a decree, ns the 
matter disposed of was in fact whether the plaintiff had a right to institute 
the suit, and the effect of the order was to negative that right and to strike 
the case off the file.(2) Here again the matter has been subject of dissent, it 
being ^ubscquently held that no appeal will lie from an order rejecting an 
application for Ic.we to appeal in forma jiaiipcris, the ground being that it 
was not an adjudication deciding a right claimed in a suit (3) On the other 
hand, an order made under sect. 3CG (now 0 XXII. r 3) that a suit do abate 
has been held to be virtually a decree, though it is a question to be dclcrminctl 
before the suit or appeal is heard on the merits, on the ground that it disposes 
• of the plaintiff’s claim as completely ns if the suit had been dismissed (1) Tliis 
decision again has been dissented from by the iUlahaUid High Coiut (5) The 
Allahabad High Court has in one ease (6) held that an order gismg Ioavc to 
withdraw a suit under sect. 373, or 373 and 532 (now 0. XXIII r 1, and sect- 107), 
U a decree ; but subsequently that Court (7) and the Bomlwy (8) .ind Calcutta (D) 
High Courts have held that such an order is not a decree on tho ground that it 
does not express any adjudication on tlie thing cl.iimed, but le-aves all issues 
in the suit undetermined and relegates the p.atties to the position they occupied 
before the suit was filed. Wlicrc the Appellate Court p,i8sed an order directing 
the case to be sent back to the origiiual Court, with orders to p-ass a formal decree 
in accordance with tho award of an arbitrator, it was held that the order was 
n decree us the matter was before the Appellate Court on the merits and the order 
was intended to finally dispose of tljc matter (10) In tho undci'incntioncd 
ease a person claimed to appear in a suit as gu.ardian Tho Court decided 
that he had not got that right, and it was held, jicr Tyrrell, J , that thut order 
decided liis position in tho suit, that the cider was a dt*cri*e •uid ilut an appeal 


fl) Saraswati Uarm.-iiiu t Ool.t]> Hat 
llaman, 41 C. ICO (1011), niicl llcoki 
Xandan Singh r. llanai Singh, 14 C L J 
35 (1911). 

(2) Laldco «' Clula Kuar, 0 A J20 
(18SC), 

(3) Secretary of State r JiIIo, 21 A 131 
(189S). 

(4) Bhikaji Ramchandra r rurshot.-im, lU 
n 220 (1885), followed in Suhbayja f. 
Sammadaj-j-ar, 18 M. 490 (1895), which also 
deals With #. 307 of the former Code. 

(5) Ilamida llihi r All Ilusen Khan, 17 
A. 172 (1895) 

(G) Gan^ Raiii r I>ata lUm, S A. 82 
(1885) The CTintrary liad I'oen rrcTii’U»l^» 
held In Kalian Singh i. L«Vhn>j .'•ingli, 0 A 
211 (1884). 

(7) Cliaudhri r. TuUbi Cljiudhn, 


ll>A 19(1893), GendaMalr l'irhliul.iil.71 
A 97 (1805) [/>fr cur ** it d«M8 not adjudiiiilo 
on nny right claimed or «le< ide the suit ; it 
decides nothing os to the nierita | 

(S) I’htloji * Ganu. 15 B. 370, 373 
(1890) 

(9) Jogodiodro Xsth r Sanit Sunduri, Is 
C. 322, 323 (1S91) (ref to lUmaVias'Xir i. 
Sumiiga, 21 M. 421 (1898)1; Syed Ahul 
Hasan r. Kssbi Sahu, 4 C tV K 41 (Ih'***); 
» c ,27 C. 3C2, if, bowenr, sueh snonlrr ii 
BJIJH slr.1 from, an<l the lo»« r App lUte Coiiit 
l>«ts aside tbo oixhr ami d.imkv«.s the 
then the order of the lower .8pJ« lUte tVmrt 
l. a .Ircrec AWul r Kari Sahu, 27 

A. soidt-'ni) 

(»0) llhugwan |aMMar»%rir Nu(«II«U 
Nin. 121”. 473. l7i>(l8H5) 
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nuglit liavc Leen preferre(l.(l) In a recent case in the Bombay Iligh Court it 
was said that in applying this definition of decree it will be found that in the 
reported eases in that Court the rights of the parties with regard to the matter 
m controversy have been taken to mean general rights (such as rights inrclation 
to status, jurisdiction, limitation and £r.imc of suit) which if decided must have a 
general effect on the proceedings (2) 

\Vliere the plaintiff failed to reply to interrogatories and the Court dismissed 
the suit under sect 136 (now 0 XI. r 21), it was contended that the order of 
dismissal was not a decree as it did not adjudicate on the merits of the right 
claimed. But this contention was overruled and the view adopted that when 
the procedure of the Court finally disposes of the suit it is a decree (3) 

It was observed by Sargent, C J., in dealing ivith the objection that the 
or^cr did not adjudicate on the merits of the right claimed, that having regard 
to the numerous authorities the other way (namely, those treating as decrees 
orders not dealing mth the merits), it was too late to re-open the question, 
although had it been res intcyra it must bo admitted that there was force in tho 
argument based on tbe words of the section and also on the circumstance of 
there being a special provision for an order rejecting the suit, and that* where 
tho procedure of the Court finally disposes of the suit it is a decree (4) 

It appears to be advisable to adopt an interpretation which affords a 
leady test to distinguish between decrees on the merits and merely processual 
orders If this is not done each case must be more or less empirically decided 
as and when it arises and on its peculiar circumstances. In such case 
the general test would appear to be — “does the order finally dispose of 
the suit ? ” It may be noted m this connection that in the report of 
the Select Committee (March 12, 1903) on the Bill introduced in December, 
1901, the Committee stated that they omitted the words restricting " decree ” 
to adjudications “upon the merits,” as was proposed to be done because they 
might be held to exclude final decisions given wholly upon questions of law. 
But as to this' It is perhaps sufficient to point out that while a claim with merits 
in its popular sense can be defeated by a defence based upon a point of law, 
sucii as lumtation. it ran only succeed by virtue of a favourable adjudication 
on tho merits. The section, however, has since been expressly amended so 
08 to exclude any order of dismissal for deffiult. This appears to indicate that 
tbe righls of the parties” referred to do not include mere processual rights, 
and that to constitute a decree there must bo an expression of opinion on the 
rights of the parties in the sense of an opinion upon tho merits of the case, that 
Ls on the right asserted in the suit or upon the defence, whether of law or fact, 
set up to defend such alleged right. Moreover, a dismissal for default does not 
" conclusively determine ” the right of tho party against whom it is passed. 

“Civil Court.” — ^Iii the coixcspouding defmitiou in Act X. of 1877, the 
word “civil,” which was introduced in the last Code, found no place. It lias 
been held that a Civil Court docs not include a Revenue Court in the N. W. P., 


(3) Mahantj Ailhiraj Mansingj't r. MeJila 
Hamharraai, 10 B. 307 (1804). 

(4) Mfthamj Adbiraj Jlanaingji v. Jlchta 
Ilarriharram, 10 B. 307 (1804). 


(1) UulJco lla^ t’ Cobinil Shanl^r, 7 A. 
014 (1883) 

(2) Xarayan BAlkrisbn.x r. Copal Jiv 
Cbadi.OSB 302(1014). 
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and tbeterm “ docree " in this Code docs not include the decree o[ such a Court. (1) 
Though the words ” Cu'jh Court ” have been now omitted, probably as im- 
necessary, the definition of course only applies to such Courts. 

“In the Buit." — Where there is no civil suit there is no decree, and in 
consequence no appeal (2) No doubt there is authority for the \'iew that tlic 
term “Buit" is a very extensive one, (3) but the term ought to he confined 
to such proceedings ns under that description arc directly dealt with hy the 
Code, or such as by the operation of tlic particular Acts which regulate them 
are treated as suits (4) The term “ suit ’* has not been defined for the purposes 
of the Code (5) The conjunction of the words “suit or appeal” in the last 
Code appeared to show that appeals, which ate often considered a stage of the 
suit, ate not to bo deemed to fall within it. The section now refers to suit only, 
The word is wide enough to cover every proceeding, whether original or appellate, 
terminable in such an adjudication (as is referred to in the first p.art of the clause), 
under this Code. 

The particular orders mentioned in the second clause of the last Code as 
constituting a decree did so by way of addition and exception to the general 
definition of that term in the first clau.so(C) This, as has been pointed out, (7) 
is particularly evident from tlie mention of orders passed in execution pro* 
ceedingB under sect 244 of the last Code, as they cannot be said in any sense 
to finally decldo the suit or appeal ; though an order rejecting a plaint may 
he said to finally determine, so fat as the Court which makes the order is con- 
cerned, that the suit as brought will not he, and may have been made a 
decree on that ground (8) Tlic enumeration of orders was held to be ox- 
haustive, and not merely illustrative or explanatory (9) Though it cannot bo 
said that the rule was always strictly observed (vide post), analogy could not 
extend the term to any orders other than, though like, those specifically 
mentioned. 

(fi) Execution proceedings —Under the hist Code, 647 (now teet. 
141) was held to show tliat application^ for execution were not buits, but only j 
proceedings in a suit, and appeals from orders on uppbeations were dealt witli j 

(1) Onkar Singh r Ilhtip Singh, IG A. 49G 
(1891). 

(2) MinsVshi r. Siihrainnnjn, 11 M 2G 
(1889). Thus a ilwision unJiT s. A of tho 
Court Pi-es Act not being a ilocrec no apjieal 
lies : IlalLnrsn Itai r. (•ohiiij Jfath Ttwari, 

12 A. 129, 150 (1890). 

(3) Venhsta r. Vcnh.sl.'iriiin.s, 22 M at p 
2">7 : and see lUieoj>eiulro r lliro>li, 18 (* 

W*i\ Wl (1S9)) 

(1) WalVins r Ko\. iw/ro, al p 9ls The 
grnoral jwwer under »evt 9 to tn‘ all Fiiits 
of B civil nature rxwpt Ihcw rspn^lj or 
iinplicslh Ivirrevl docs not inTolw b smiiUr 
I»jwrrlo maVe decUrati''n* ; lUi S taVtuK* 
r. Ih-aVorv .\garsinghi, 3111, vTi'* (l''li’). 


(5) Sco Wstkins r Fus, S2 C. bI p 918 
(1893). The thinl srrtion of the Limitation 
Act distu)gnc>brs mita fmm appr-aU or 
applirations. 

(G) lluVinChaml.27,28. 

(7) lb. 

(8) It IS ea>entiBlIj difh nut flvm «n t‘rd, r 

ailmitting a |,Uint, as nivh an r-nlrr de. 
lenninrH iM'thing, Iml •« "•« r^*' Ihv fr»l strp 
WaanU lajit.ng Ibr- <»-<• «n * *h»j« for 
«h l<rtn»isl ion if l!,e IVifr f.,r 

I'ahutU r t.. . « U. 1^ K. t33 

(lhT2) 

(..vrrjir Vir»rji.«l |l. { j j . 

Ihillm Ko«r e. lUdb« I>uWi K»»r 

>1 |t.4',<>(lM>2) 
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in sect. 588 (now sect. 104, 0. XLIII. r. l).(l) Orders passed in execution were 
expressly provided for in tlic second clause of tlic section, flic first clause of 
^vlllch referred to suits or appeals only. Under sect. 48 (now sect. 2G) of tlic 
Code a suit must commence with a plaint, and therefore a proceeding under 
sect. 244 (now sect. 47), though it is a proceeding in a suit, is not a Buit.{2) 
The corresponding words in the Code of 1877 were, “ suit or other judicial 
proceeding," which last expression was held to include proceedings in execution. 
Hut now execution proceedings arc not suits, and an ordei thereon is noL a 
decree unless it determines a question within sect. 47.(3) 

(6) Insolvency proceedings. — Insolvency procectliiig-i under the former 
Code were held to be proceedings in a suit. Thus an order under sect. 358 
of the former Code, declaiing an insolvent absolved from further liability, was 
Iteld to bo a decree as finally deciding the suit; (4) but as has been pointed 
out,(u) it IS not easy to understand what was the suit decided by such order, 
as even execution proceedings, though included in a suit, arc not themselves 
a suit An appeal from such an order,(6) as well as from an order refusing to 
declare a person absolved, (7) has been heard, but without. any objection or 
aigunient. The matter is now regulated by Act III. of 1907. 

(c) Probate proceedings.— Contentious proceedings for the grant of 
probate were held to be a suit, as an order granting probate, though spoken 
of in the Probate Act as an order, is for the purposes of the Code a decree, because, 
so far as the Court granting tbc probate is concerned, it decides not only n 
right to Lave tJic probate granted, but also the defence set up against the grant (8) 
Tins is the law now. But where in an Administration suit the first Court recorded 
a fiudiug on a substantial question of right between the parties and receivers, 
and the plaiotiS (without applying to have a formal decree drawn up) appealed 
against the finding on the ground that it was a decree, it was liold that tlicro was 
no lornul decree from which he tould appeal (9) 

{d) Arbitration proceedings. — As regards thc&c proceedings the posi- 
tion under the former Code was this: — Wlien an ordei- for reference to arbitra- 
tion was made in a suit undci sect. 608 (now clause 3, Sch. IL), judgment was 
given on the award, and upon the judgment so given a decree followed under 
sect. 523 (now clause 16 of same) ; but no appeal lay from such decree except 


(1) Venkata v. Venkatarama, 22 BI. 256, 
258 (1898) In Gakai Kmto v. Aukbil 
Cbunder, lGC.atp.4C4 (1889), it was held for 
tbc purpose there dealt with that suit included 
proceedings taken to e-sccato the decree. 

(2) Venkata r. ^'c^kata^lma, 22 BI. 256 
(1S93). AsrcgaTdsproccedingsunderB3.523, 
525) which hare been held in certain eases to 
Lc euits, this IS because tbo ai^Iicationa aro 
directed to be numbered and registered as 
siiita. Sec jtost, 

(3) Saroswiti Bannania v. Sloti Bar- 
monja, 17 C. W. N. 1210 (1913). 


(4) Hukm Chand v. Robinson, 1894, P It. 
Kb. 43, cited in Uukm Chand, Cie. Pr. Code, 

(6) Hukm Chand, he. eit, 

(6) Rura Mai v, Jalal-ud dm, 1885, 1’. R. 
Ko. 30, Cited m Hukm Cliand, 25. 

• (7) Doaaca v, Richmond, 5 A 258 (18S3) 
Tins last caso may have been decided upon 
tho old Code. 

(5) XJmreo Chand r. Bindrabun Chand, 
17 A. 475(1895). 

(9) Bai Pivnii v. Shah Vislirav, 31 B. 182 
(1909). 
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60 far as it was in excess of or not in accordance with the award. Orders under 
sect. 614 superseding such an arbitration or under sect 518 modifying such 
award were appc-alablc under the provisions of sect 588 of the former Code 
There was a difference of opinion m and between the High Courts whether 
orders passed on an application under sect. 523 of the former Code to have 
an agreement for reference to arbitration, or under sect 525 of the same 
Code to liavc an arbitration award, filed in Court were or were not decrees in 
a suit. The determination of this question considcrabl}' depended upon 
the meaning to bo given to the words in both these sections — “ The applica- 
tion sliall be in \vTiting and sliall be numbered and registered as a smt,” etc., 
and whether an order of reference under sect. 523, or .an order under sect. 525, 
was the formal expression of an adjudication upon a right claimed or defence 
set up which finally decided the suit. In some cases the words cited were held 
to show that the proceeding was a suit , in others it was considered that thej’ 
were merely intended for administrative purposes The Allahabad High Court 
held that neither proceedings under sects. 523(1) nor 525(2) were suits, and 
the iladras High Court, on the contrary, held tliat both proceedings under 
sects 623 (3) and 525 (4) were suits, and the orders made thereunder were decrees 
and appealable. The Calcutta and Bombay High Courts did not deal with 
sect. 523, but the first Court held tliat orders under sect 525 were decrees, (5) 
and the second Court held tliat a proceeding under that section was not a suit (C) 
Proceedings under the Laud Acquisition Act (I of 1894) arc not .Miit'< (7) It 
» a special Statute enacted to deal with special cases, and orders made under it 
are outside the ordinary course of the jurisdiction of the Cuil Courts, and it 
gives no right of appeal to the Privy Council (8) Under this Act tjio High Court 
is the ultimate umpire in a senes of arbitration proceedings, and its award is 
neither a decree under this section nor a final judgment or order within the 
meaning of clause 39 of the Letters Patent (9) Clause 1C of the second schedule 
determines the cases in which only an appeal will lie from decrees or orders 
passed in arbitration pioceedm'go See that schedule and cases there cited 

(e) Miscellaneous proceedings not suits . — A final decision in a iiii--- 
celhineous proceeding was not, under the last Code, a decree, though it was 


(1) D.iya Nand v ll.ikhtaiiar Singb, 5 A. 
333, r. B (1883); conira, Sadik Ah Khan r. 
Imdad Ah Klian, 3 A. 280 (1880) 

(2) BLoU V. Gobind Dajal, G A. 180, V. B. 
(ls84) , dust , JankiTewari t. Gayan T*»an, 
3 A 427 (ISSO) ; Kunji Lnl t l)uiy> I’rasad, 
32 A. 484 (1010). 

(3) Gowda JIagaU v Go«du n!uga>an, 
22 M. 209 (1898). 

(4) Bonnusami Mudah v. Slandi Sundara 
Madali, 27 M. 255. K 11 (1903) . contra. 
Viknma r. Kristnan Nambudn, 3 51 0* 
(1870). 

(.^) Mahomed 5Yalii<!uddin r Hatiman, «.> 

C. 757, F. B. (1S'*8), contra, Srvo 
Chottdhry^r IVnobundbtH) Cbo»d1ir'. 7 l- 


490 (1881), which, however, woa not rtf< rn <1 
to in the judguirnts in the F B caao. 

(6) Mohan e. TUVaram, 21 II l»3 (Js'i5). in 

which Farran, J , Mid that it wa» onll 

cxUnsion of the usual nieanins '•( ‘he term 
Ihat an ajiplicalion to fil« an awanl lan l« 
reganled os a suit, atxl that it u in trull* 
an opplaation l« liaie lei.al ..j-rati-n pii.n 
to a legal devisliio alrr».lj amir.! at l.^ a 
Ju*lg> • hiwn by the i«arti.» 

, 7 ) Nol-idrt-p Ctun«hx • llropm-lr* I.vt 
lUs.Tl 4«oil'"*t) 

(s) lUi»p**eo |l**Ut*>ong O' r, O'lWfc r 
|Un.-.-*-nll’ < > *'*< =lt«OI2) 

(<■) .Vj.r< ul Sal-rtte 

.S.ie** la— I’ai lW..nn.37 II. a<». tl'ilj). 
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held (1) to he so tinder the Code of 1859. A settlement case under sect. 101 (2) 
of the Bengal Tenancy Act, before it was modified by Act III. of 1898, B. C., 
was held not to be a suit.(2) Proceedings contemplated by sect. 27, 
Act VIII. of 18G5, Madras, are summary, and an order passed in them cannot, 
it was held, he said to have decided a suit or appeal and was therefore not a 
decree (3) An ordCT under the Indian Trusts Act, refusing to remove a 
trustee, has been held not to be a decree (4) An order appointing a person 
a member of a committee, under sect. 10 of the Religious Endowments Act, 
1863, has been held by the Privy Council not to be a decree for the purposes 
of sect. 610 (now sect. 90) ; their Lordships observing that “there iray no civil 
swil respecting the appointment*’ (5) An order refusing (G) or granting (7) 
leave to sue under the Religious Endowments Act is not a decree nor is an 
order passed on a contempt of Comt (8) There appears to bo no cliange 
in this respect. 

Rejection of a plaint.— An order rejecting a plaint is a decree, wliat- 
ever may be the grounds, or absence of grounds, for that order. In every case 
an order falling witliin sect. 54 (notv 0 VII r 11) is a decioo (9) The words 
are, however, not limited to the cases ptorided for m sects. 53 and 51 (now 
0 VI. 1 17, 0 VII r 11), post (10) Nor does it make any difference tliat 
tlie rejection may be due to a misapplication of the rules of tlic Code or prac- 
tice (11) So not only is an order rejecting a plamt on tlie ground that it is 
lubiifEciently stamped (12) a decree, but also an order given on the ground that 
the plaintiffs are minors (13) And orders which are substantially in effect orders 
lejecting plaints have been held to be decrees , as an order returning a plaint 
for including causes of action which could not bo joined without leave of the 
Court ; (M) or an order under sect 331 (now 0 XXI. r. 99) refusing to number 
and register a claim as a suit, which is of the same effect as a refusal to rcgi.ster 

(1) Rcasut lIo8scui v. Hadjee AbdooUafa, (8j (j!o<U Ram v. Soraj Ahil, 27 A. 380 

3 I. A 221 (1876). (1904). 

(2) Upadbya Thal^ur v. Fersidb Singb, (9) Muhammad S.^dik i'. Muliammad Jan, 
23 C. at p. 729 (1896) Proceedings under 11 A. 91. 93 (1888) 

ss 84 [Ooghxin MoUah f Baraeshuf, 18 C. (10) Beni Ram Bhutt v. Ram I.al Dbukri, 
271 (1891); Peary Mobun Mukerji o. Baroda 13 C 189(1886). 

Chum Cbuckerbutti, 19 C. 485 (1692)] and (II) Seolaatcasom which the usualcourso 
93 of the sanso Act (Hossain Bus V. 3Iutook* “ u v.— v — ». — i . •• 

dharce Lall, 14 C. 312 (1887)} aro not suits. 

An order under s. 37, Act Vlll. of 1869. was 

bold to bo a decree : Brojendro Coomar Roy which a 44, r. (a) of the last Codo was mis- 
i. Knshna Coomar Ghoso, 7 C. 684 (1881). applied. 

(3) Pcrumal v. Bajagopala, 13 M. 248 (12) Ajoodhja PeR,had r. Gunga Pirshad, 

(1809). C a 249 (1830); ref. Muhammad Sadjk v. 

(4) Nathu Wilson v, McAfee, 19 A 131 Muliarom^ Jan, II A. 91, D3 (1888). 

(1896). (13) Bent Ram Bhuttf Ram Lai Dhulo’i, 

(5) Minakshi v Subnmanj'a, 111. A. 160 aupra. 

(1887); B. c., IIM. 26 (14) Bandhan Smgh v. Soliiu, 8 A. 191 

(6) Kazom A]i v. Azim Ah Khan, 18 C. (18S6) As to return for prisentation to 

383 (1801). proper Court, 81.0 Kalian Das v. Nawal Singh, 

(7) Mozaffer Ali r, Hedaytl Ilosain, 34 C. I A. 620 (1878) 

.Oitl (IDilT). 
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a I'liinl, or vliiili, in otlior \vfiT(l<;, jimmintj; to the rejertioii o{ n plaint (1) 
An ortl**! reiu‘>in5 to entojiain a amt Ikerame the section of the l.i'v 
to it related tni'! not rtted in tho plaint, teas held tinder the Code 

of JSTift to l>e r. judcmcnl. Tiie Court pointM out that snrh an order ouirUt fo 
Ptate wlicther the suit araP di«nn-<«etl or tho plaint Tejecteil, and tinder what 
f^'tions re«ppclivolr.(2) An order rejectmt; an appeal -^tandc on the same 
foiitin". An order rejertinc a plaint ts a deeiee, and l»y “oct r»52 (non 
0. XXXAII. r. 2) of the Code the proviMonP thereinhefore eontamM are made 
to oppiv to appeal', po far as puc h pro^tPionp ore npplteahle An order therefore 
ri'jertinn; or di'niisdnt; on app'‘al a deeiee of the Appellate Court under the 
term' of the definition (3) In the Code there t« no «epaTate provi-sion which 
allow? tlie Appellate Court to “ reject ” a memorandum of appeal on the ground 
(if its heins barred hr lunitation Sect 343 (now 0 Xld. r 3) is limite»l to 
(ases in whuh the meinoranduin is not drami up in the manner prHcribed hy 
the Code, and it is onlv hr applyinc sect 34 (c) (now 0 MT r 11), niuMis 
tfiulandts (as protuded hr sect, 3^, now ®cct JOT. 0. XXFI r H) to appeaU 
that the Code can he understood to nuke pron^ion lo' nj-vtion of nppe.cK a- 
barred hr Liiutation. Sect 4 of the Limitation Ait <arf. that the appeal *Iinll 
lie diMiiissfd It is dear therefore that such an order of di<mi'Nal i* a detfoc 
as it disposes of the appeal (4) So an ord<r di'jni'-'infl an appeal av being 
presented out of ti3ne.(3) rei«tmj» an appeal as not duly pre«ented tie 
valalutnainah being executed in farour of two vabb tut arceptfvl onl\ I'v 
one : (C) or for deSdoncr of court-fee ; (T) an order ro)cctmc a jrenK-.ran.lnni 
of appeal on the ground that it contained bnguace da're'pettful to the tonri oI 
ilfH irL*tance,(6) hare been held to be decrees On the other haixl. ii has bevn 
held that an order retcrmii!: a memorandum of appeal on the cround that iie 
talue of the suit was bevond the pecuni-iry hn.iis of the Court ^ 

« not a detree, as it did 'not decide but refu'd to decide the ..»pp«»l (M An.l 
an order returning a plaint for presentation to ihe proper < o«n not a 
d«ree(lO) l\*l,ere there u no .appeal and no appelhte dcre.- there can .e 
no second appeal. Miere an appeal petition hating Wen i.re>entM Ikmciu-- 

(7) r.«p Singh c .Mukhiuj Singh. 7 A 
8t»7 (l»S2) An ord< r Owmiwing an ttj.i* at 
m a »i«t toe nun pn)tocnt of tho »<WitioT«l 
•tamp duty nhi- h abculd haro |«i-t «n 
n aiKct of the |.Iaint *0.1 the |»titi'.n of ap 
iK-al. ha* l.e.n l.'hl to a dcirw* und- r the 
crneml »..ida of Uie d. finitien MrU 'fd - 
llarhha}.!' Jl No HV.deMI.ot.-l in H-An 
(•hand. C I* C.l* i** 

(h) Zaniindct ot Turn • .. I 

,(.) «.h,I.„ -in.h . 17 \ r 

I III) n.iMnA»i.' 1 r"«i* 

Jl »t Jtt iI*-*'-’ |f 't •.”'h r 

i.m c'. \ t:» tf'-i". t*''-’ 
s. rch • W ii ’ ' ’ “ \ r-ii'-r 


{!) Foniodro l>cli Itaitut r Hani Jugo- 
di»ii«ariDal,i,UC.231(JS60). f-'H Gopalii 
r.Peruindes, ]CJI. 127(1602). 

(2) Sheikh Golani Zhya r Italia 

w. r. . Act X., n use;.). 

(3) Gunga iJaa Dcy r. Itainjoy Hey, |2 C. 
OO(lSSo). See SlathiOT Mohnn ». Aminidd), 
8 C. tv. X. (i 4 (1003). where an an^al wa* 
dumias<-d on the ground that no al’p*"! '»'• 

(4) GuUb Rai r Mangli I»il. " A 42 
(I6S4) (foil, Haghunath (Jnjwl Niln 
^■*thai,,on. 452(18S.’.)1 

(5) Ih s Cunga Di* Dey I Hamj.ij l^'. 
•wpra ; Saminalhir VcnVa 1 aiiiiM»i. 7" " 21 

(1003); tUkhal r A*liMto»li. 17 »' " A 
807(1913). 

(C-) AjjantiA X. N*g«Mwrli»TiH". 1'* " 
2^(lS'e>,. 
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held (1) to be so under the Code o£ 1859. A settlement case under sect. 101 (2) 
of tlie Bengal Tenancy Act, before it was mwlified by Act III. of 1898, B. C., 
was lield not to be a suit.(2) Proceedings contemplated by sect. 27, 
Act VIIL of 1865, Madras, are summary, and an order passed in them cannot, 
it was held, be said to have decided a suit or appeal and was therefore not a 
decree (3) An order under the Indian Trusts Act, refusing to remove a 
trustee, has been held not to be a decree (1) An order appointing a person 
a member of a committee, under sect. 10 of the Religious Endowments Act, 
1863, has been held by the Privy Council not to be a decree for tlic purposes 
of sect. 510 (now sect. 96) ; their Lordships observing that “ there ti'as no civil 
suit respeclinff the appointment.” (5) An order refusing (6) or granting (7) 
leave to sue under the Religious Endowments Act is not q decree nor is an 
order passed on a contempt of Court (8) Tlicre appears to be no cliange 
in this respect. 

Rejection of a plaint. — An order rejecting a plaint is a decree, what- 
ever may be the grounds, or absence of grounds, for that order. In every case 
an order falling witliin sect 54 (now 0 VII r 11) is a decree (9) The words 
are, however, uot limited to the cases provided for m sects. 53 and 61 (now 
0. VI r 17, 0. VII. 1 11), post (10) Nor does it make any difference tlint 
the rejection may be due to a misapplication of the rules of the Code or prac- 
tice (11) So not only is an order rejecting a plaint on tlic ground tliat it is 
insufficiently stamped (12) a decree, but also an order given on the ground that 
the plaintiffs are minors (13) And orders wliith are substantially in effect orders 
rejecting plaints have been held to be decrees , as an order returning a plaint 
foe including causes of action winch could not be joined without leave of the 
Court ; (14) or an order under sect 331 (now 0. XXI. r 99) refusing to number 
and register a claim as a suit, which is of the same effect ns a refusal to register 


(1) Ucasut Hosscid v. Hadjee Abdoollah, 
3 I. A. 221 (1870) 

(2) Upadbya Thaliur r Pcrsidh Siasli, 
23 C, at p. 720 (1890). Proceedings under 
Hi. 8-1 [Gogbiin Slollah r. Raniesbur, IS C. 
271 (1891) ; Peary Mohun Mukerji v. Riroda 
Chum Chuckerbutti, 19 C. 485 (1892)] and 
93 of the eamo Act [Hossnin Bux v, Mutook. 
dharce IaII. 14 C. 312 (1887)] arc not euits. 
/Vn order under a 37, Act Vlll. of 1809, was 
held to be a decree . Brojendro Coomar Roy 
f, Krishna Coomar Gbosc, 7 C. 084 (1881). 

(3) Pcnimal r. Raiagopala, 13 31. 218 
(1899). 

(4) Nathu ^Vilaon v. 31cAfee, 19 A. 131 
(1890). 

(0) 31inakshi r. Subramanya, 14 1. A. 100 
(1887)! a c, 11 31.26. 

(0) Kazem All V Azim AH Kban, 18 C. 
3s2 11891). 

(7) 3IoiaIIer Alir. Hcdayet ilosaui, 34 C. 
r>81 (JMT). 


(8) Uod.» Ram u. Siiraj 27 A. 380 
(1904). 

(9) iluhammad Sadtk v, 31uliamm.ad Jan, 
II A. 91,93(1688) 

(10) Beni Ram Bliutt v. Rain I.al DIuikri, 
13 C 189(1880). 

(11) Seolast case in which the usual course 
would have been to suspend proceedings [sco 
Rattonbai v C'habildas, 13 B. 7, 11 (1883)), 
and Bandiian Singh v. Solbu, S A. 191, in 
which 8. 44, r. (a) of the last Code was mis- 
applied. 

(12) Ajoodhja Perbhad v. Gunga Pershad. 
C 0. 249 (I8S0); ref. 3Iuhammad Sadik r. 
Muhammad Jan, 11 A. 91, 93 (1888). 

(13) Beni Ram Bhutt r. Ram Lai Bhukri, 
supra. 

(14) Bandhan SmgU v. Solhu, 8 A. 191 
(1880) As to return for presentation to 
properCourt, see Kalian Pas v Nawal Singli, 

I A. 020(1878). 
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“ decrees/’ aud as such ap2)cal<\l)lc.{l) In tlic first place the former definition 
excluded matters hpecified in sect. 588 (2) As regards others, whether it he 
expedient to generalize on the question may be doubtful, though the test laid 
down by Banerji, J ,(3) would probably be found sufficient m most if not m 
all casc3.(i) Banerji, J., held, in the case referred to,(5) that it is not every 
'order made in execution of a decree that comes within sect. 47 (formerly 
sect. 241). If that were so, every interlocutor)* order in an execution pro- 
teoding, such as an order granting or refusing process for the examination of 
witnesses 'wouW bo appealable; and far greater latitude would be given of 
appealing against orders in such proceedings than is allowed as against orders 
made in suits before decree — a thing which could hardly have been intended. 
An order m execution proceedings tan come under that section only when it 
dcterniiaca some question relating to the rights and liabilities of parties with 
reference to the relief granted by the decree; not when it determines merely 
an incidental question as to whether the proceedings are to be conducted in 
a certain way. The language of sect. 47, which enacts that certain questions 
“shall he dUcTtnincd by an order of the Court executin'; the decree and mt 
by seporate suit ” clearly indicates that the questions contempbted by the 
buctioD must be of a nature such that it is possible to suppose that but for the 
section they could have foiined the subject of determination hy a separate 
suit. But a qucbtion of an incidental character can never como under that 
description and an order determining such a question cannot therefore be a 
detrcc ps defined in sect. 2. But however it may be as to the lest euggcstnl, 
when the effect of an order is to dcterimnc tlie rights of a party with respwt 
to a matter material to the due c.xccution of the decree, such order is ,i 
'* decree,” and tlicro is an appeal (G) Thus it lias been bold that an order fur 
distribution by tlic Court is a dccrco under this section rc.'>d with section 47 (7) 
Generally it may be said that all orders passed m execution proceedings relating 
to the right of a person to execute a decree or the liability of a person to sati'-fy 
the same, or to stay of execution, relate to the execution of the decree, and are 
“decrees” within this section The nutter is one which can bo more con- 
M’liiently dealt with under section 47, to the notes of which section rcfereiuo 
biiould be made. Xo iip^jcal lies from tiie order as distinguished fiom (he deerce 
of un Ai-si'taiit Collector of the first cla«s (8) 


(1) K.tjili Rame'SUT Proshad Narain 
Jsmgh I. itai Share Krissir. 8 C N 257, 
2i,l (1001). 

(2) This section sjiccifiea s large numler 

ot orders from which apcieals lie, including 
many made in execution proceeding*, but not 
including other ordtrs which »tr, howceer, 
deerers within the mcanmg cl a 2 Sco 
llhup Indar r. Bijai Itahadur, 23 i.'-d, 157 

(ItW); UVhstni r. .Maru l><ii(l"14), 37 >1 
2‘» , VonVaU Giri.\yj-srt Sadagojiachariar 
(1‘X‘l), 14 M L. .t’ V.'> Orxlrrw aiKKi'icl 
nuun ordi-rs in tertr* ntirrcd t.> !•< ■ 


c(t!i^ f-niirr 



ilanSIuban AdaL.St U N 3IJ.315(1 '.xj3} 

(3) In Jogodiabury I^cIka t KaiImIj 
I huDiIni Lahuy, 24 C 725, 73!* (1S!*7), 

(4) llajab lUmrasur 1‘roabsdr IUi8hanj 
Knasir, supra 

(5) Jegodiahuiy Dr be a r Kaaluh tTuLdra 
Lsbiry 24 < wi pp 731*. 74" it5V7) 

(6) l:«>sb il*lar»»or I'rvatad r ttai Sham 

Kr»air. b( tV X •» I ^ 2*..|. 2^2 (19)1) 
|7)I4cDv'*lrr llatikl, 15l tt .N 7*3 {Ijpi) 
(«.) Z«.hr* r Marrm IaI, 7a (J>^) 

Ajm Tftiatny A,t). Kwran r*J r I**,,-* 
Sb.l,52A sniivl"- 
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Under tlie last Code it was hdd that the definition of “ order,” given in 
bub-clausc 14, could not he used for the purpose of defining the word “ order ” 
in the previous part of the section, because it expressly excluded everything 
in that part (1) 

Preliminary decree. — Sec note on “CoHclusirdy f/e^crmincs.” 

“ Dismissal for default.” — See note on ” The rights of the farlies." 

“Decree-holder” and “judgment-debtor.” — The second term jnc.ins 
only any person against whom an order has been made, and there is now a 
reference m the definition to the order being capable of execution. Tlio 
transfer of a judgment-debtor’s liability is not recognized, except to a very 1 

limited extent, in case of his death, to his legal representative (see sect. DO, 
formerly sect. 234, post). On the other hand, a decree-holder may assign Ins 
light under the decree, or such transfer may be affected by operation of law, 

The words “and includes any person to whom such decree or order is trans- 
ferred,” have now been omitted. It was held with regard to the former defini- 
tion that it must not be applied where it was repugnant to the context. The 
only rule, it was held, which would harmonize this section, and the provisions 
relating to the execution of assigned decrees, was that an assignee under an 
oral assignment has, as such, no locus standi at all to apply for c.xecution, but 
that as regards an assignee in writing or by operation of law the Court 
lias a discretion whether to recognize such assignment or not (2) The definition 
was held to include a person to whom a share of a decree is transferred (3) Not- 
withstanding the omission the law is now the same. The representative of a 
judgment-debtor was held to ho a judgment-debtor within the meaning of 
sect. 238, now 0. XXI r. 2, post (4) 

Under the General Clauses Act, (5) the word “person,” unless there is 
anything repugnant in the context, includes “any company or association or / 

body of individuals, whether incorporated or not.” In Admiralty proceedings | 

in rein a vessel is deemed invested with a personality, and the expression “ defen- 
dant ” in 0. 1, rr. 3 and 4 (formcily sect. 28), post, includes n vessel.fG) And if a 
vessel can be a defendant, it may be a judgment-debtor. 

“District Court.” — ^This section is one of those wliich, by sect. 1, aic 
excluded from consideration when dealing with a question in a Scheduled 
District (7) to wliich the Code has not been extended. In some of those 
districts the District Judge is designated Dcputy-Coininissioncr, but in Chota 
Nagpur the Court of the Judicial Commissioner, and not that of a Deputy- t 

Commissioner, is the Principal Civil Court of original jurisdiction, and i 

therefore the District Court.(8) In the other provinces the Court of the 


(1) Bchaiy 1^1 I’undit r. Kcdar Nath 
Slullick, 18 C >vt p. 72 (1891) 

(2) I’anata r. Digambnr, 1911. 397 (ISSO). 
&to (J. XXI. r. IG, yctl. 

(3) G^amonce r. Radba I.omon, D C. 992 
(187'J). 

(1) Tail lurun^v lludalkr r. Vyliuluijpi 
llctMi, 30 M. 037 (1907) 


(C) X. of 1807, 8. 3 (41). 

(C) Bombay and I'creia I. X. Co. i. 
Sbcj>herU, 12 B. 237, 241 (1887). 

(7) Ram Ratan r. I.alta Prasad, 17 A. 183 
(1895), 

(8) Joynmiin Sin-h r. JIudboo , Sudan 
Singb, 10 C. 13 (1888). 
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District Judge is the principal Civil Court, except in the Presidency towns, 
in which the High Courts on their original side are swell Courts. See as to the 
definition of “District Judge” and “High Court,” Act X. of 1897 {General 
CUuses). The definitions apply, however, only “unless there is anj-thing 
repugnant in the subject or context,” so that m construing the term in any 
particular Act the particular provisions of that Act will have to be taken into 
consideration. The concluding words “evciy Court, etc,” of the former 
definition have been re-enacted in sect. 3. The words “every Court” refer 
to the Courts governed by this Code. Under sect. 8, post, this section docs 
not apply to Presidency Small Cause Courts and those Courts arc not 
included in the words “every Court of Small Causes,” but such Comts are 
Buhordinatc to the High Court under the pro\i«ion8 of their Acts and the Cliaricrs 
of the High Court (1) 

“Foreign Court”— “ Foreign judgment.”— The words “net havivt) 
autlonUj m Briltsh India" were inserted to exclude tlic Judicial Committee of 
the Privj' Council from the definition The other English Courts arc, wifli 
regard to the Courts m India, as much Foreign Courts as the Courts of France 
or of any other foreign country.(2) So also arc the Courts in the Xativc Statw 
in India, (3) iu Ceylon and the Colonies. As regards Courts situate beyond tlio 
limits of British India and established by the Governor-General in Couik-i1. 
see sect. 43, post. On account ot tlic extension in the definition of “ Briti'lt 
India ” the number of such Courts will not be so l.»rge as before, but the Courts 
in llcsidciicy Bazaars and in British cantonments in Native States will nHord 
the most ordinary instances of Courfs whicli though outside Bnti'h Imli.a uro 
not foreign Courts (1) This definition of “ Foreign Court ” h for the purpose of 
this Code only, and does not avail to extend the jurisdiction of the High Court 
BO as to enable it to restrain suits pending in Courts which arc outside its juris* 
diction under the Chartcr.(5) ^Vs to foreign judgments, see sects 13, H, ;' 0 *t 
“Government plender."— ^e 0. XXXIII rr. 6,7,9, and O XX\II. 
rr. 4, 5, G, 8, post, wlucli deal with functions impo-cil by the Code on Goserninrnt 
Plaidcrs. As to tlic definifion of " I/kuI Government,” sec s«t 3 (29), Act X. 
of 1S‘J7. The wonU it.dicized liavc been added to meet .i praiti'al diflkully 
s.iid to Iia\e been experienced on oci.i'-ions when it i> iie<.e>'-ar% for the Gosirn- 
incnt Ple.uler to appoint aiiotlicr ple.ider to comlmt the t.isc 

“Judge.”' — Tlii*, definition i*, difTereiit from th.it iont.iincil m mi* I'J of 
the I'eiul Cotie, ns tlie re<niireineiit» of tlic ('ml and Cnininil h.w .«re di-tui' t 
“ OHicer,” of touri'e, includes ” ofliecr-*,” as in the lasc of two or more Judg' s 
loii'titiiting ii Bentli. The term “Court” is not Jeimed (*») Wf-irt w 


(1) In re rieiidcra ot the High Court, 8 11 
10.', nt pp 135, 147 (IS?3) A» to apjK-al* 
agsmst prJtrs la in«olicney |ias»eJ tj * 
Court of iMnstl Cttu»ra cicm*irg the powers 
of a Sulicrxlmate Jmljo in tvmection with 
this rreticn, ire l>rhi I*r*s3il « Jamna 
r3.\.aG{l'H«'), 'IsnrVsfshr I'ohU.si 27 
n U'l,tW(l',>''3). 

{t) Ho»lcwr.r.owli».8H 571.571 


(3) Itlirwma Mnpli r lltr }*ineh 
1‘ K No rJI. titeJ oi llukm i JianH. 31 
(1) IluLm Cband 31 

Tl'''ut'»i Irt.nWsakJr llost-iciU r, 

13 1 W .N' 3l«il'»»o 

M.| n*'" I'-rr* In I'-en in » 3 ••f 

tlf. I s i.Irr.'s. In tt \ rfhatk-'l.a' % 

r,tUi lo S| IM il**7)’. tnt al {•.-••si t-,l 
I y In l-Uj High IVjt*. 11 It r T Ju. 
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is composed of more tlian one oJEcer, each doing separate work allotted to him 
bj' the Chief Jtidge, cacli officer is individually a Judge, and must be deemed to be 
a presiding officer of a separate Court (1) As regards the appointmenl, dis- 
qualification, and jurisdiction of Judges, sec notes to sect. 9, po5t. 

“Judgment.” — The term bas here a different signification to that it 
possesses m English law, in which it is used in the sense attached to the 
term “ decree ” under the Code. Under the former practice it was restricted to a 
decision of the Common Law Courts, the term decree ” being used in the Court 
of Chancerv This distinction is, however, nmv abolished, the expression 
“ judgment ’ being generally used, except in matrimonial causes, in whicli 
the term “decree” is still retaincd.(2) The judgment must be based on 
relo\’ant facts duly proved before tbe Court, and a Judge should not therefore 
import into a case his own Icnowlcdgc of particular facts : (3) and it must be 
founded on a case either to be found in the pleadings or involved in or consistent 
^\lth the case thereby made.(4) A Judge may, however, consult other Judges 
before whom the trial is not hcld.(5) 

Excessive elaboration tends to impair the value of a judgment by defeat- 
ing Its proper object, which is to support by the most cogent reasons that 
suggest themselves the final conclusions at which the Judge has conscientiously 
arrived The Privy Council therefore on these grounds adversely criticised a 
judgment of a voluminous character recording the fluctuations of the Judge’s 
niuid from day to day in the course of an exceptionally long trial, and the cfioct 
(often temporarj’ upon him) of a particular piece of evidence or argument 
of counsel : since from such a mass of often conflicting statements it is not 
c-asy for a Court of Appeal to extract the precise grounds on wHch the final 
conclusion rest8.(6) Moreover it is a substantial objection to a judgment tliat 
It does not disposcof the question as it was presented by the parties, c 5., where it 
finds a particular signature to be a forgery which both sides admit to bo gcnuine.{7) 
Tor tbe provisions of the Code as to judgments, sec sect. 33 and 0. XX , post, and 
Index, sub IOC 

Meaning of “judgment” under Letters Patent. — The term 


12 It 3C {1S87}, dissenting from the lost- 
iiieiitioncd cose, and distinguiahuig betneen 
a judicial and ndministintiTO inquiO't 
dchmtion 111 the Et tdenco Act is framed only 
for tiic purposes of the Act itself, and sbould 
nut he extended bejond its legitimate scope. 
.\n Additional Judge naS bold to be a District 
Judge nitbin the meaning of s. 112, Act VIII. 
tif 1809 i Brojo Misser t Ahladee, 21 W. It. 
320 (1871). 

lluLm C'iiand, loc. cil 

(2) '.See ilukm (’hand, 11, 12 

(3) b-V) Authurs* Kvidtiico Act, Cth ed , 
p 1 15, and notes to s. 121 of that Act and 
1 Jiv » Ihf re cited, and Jisitunl Singjcc t. Jet 
hingiee, J .M. 1. A, 215, at p 2lJ) (IMf); 
Uatuuudoas iluokerjev f. Aliust Tanoce, 7 


M. I. A. 169, at p, 203 (1858)} Mahomed 
BuLah V. I&Bscmi Bibi, 15 I A. 81. at p. 91 
(18SS) : Lakshma^a v. Sri Raja Varadaraj.l, 
36 21 168 (but be may import Lis general 
knoirlcdgej 

(4) Esban Chuaderv. ShamaChuro, 11 M. 
I. A. 7 (18CC); Mjlapore lyasatni r. Vco 
Kay, 14 C 802 (1887); Joytara Dassee v. 
Mahomed Mobaruck, 6 C. 076, 080 (1882). 

(5) Sec Luckmidas r. Rhrahim, 2 B. 644, 
atp 649(1878), Rarvatat’. Degambar, 16 B. 
307, at p. 308 (1800); AUcock v. Hnll, 1 
Q. B D. (1801)444. 

(6) Sri Ragbuuada t. bn BrojC Kishore, 3 
I.A 151, 173(1870). 

(7) Ib. 
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mcixt ” is used in tlio Letters PAtent of the IH«]i Courts, clauses 30 and 40, 
speaking respectively n( appeals to the Pru')* Council from ** any final judgment, 
decree or order,” and from " anxj yrehminary or interloeutary judgment, decree or 
order.” (1) Clause ID (and clause 10 of the Allahabad Letters Patent) speak 
of a “ judgment ” (witliout any such quahficntion) providing that an appeal to 
the High Court shall lie from the judgment (not being a sentence or order 
passed or made in any criminal trial) of one Judge of the said High Court.(2) 
The meaning of this term in this clause has been the subject-matter of dis- 
cussion in num^erous ca«es. It is well settled that the term is not limited to 
the final judgment in the suit, (3) nor, indeed, to a judgment in a suit at all (4) 
In, however, the first of the cases last cited, a very wide meaning was given 
to the term, which was held to mean any deebion or determination affecting 
the rights or the interest of any suitor or applicant, it being said to lie 
impossible to prescribe any limits to tlie right of appeal foundnl upon tlie 
nature of the order or decree appealed from, though, assuming tliat a p-arlv 
liad the right to he heard in every case, it was obvious that the duty of the 
Appellate Court might >‘ar)‘ considerably acconling to the nature of the order 
or decree complained of, and tliat tlio Appellate Court would rightly decline 
to interfere where the lower Court had been given a discretion (5) This view 
has, however, been considered to lie too broad, (fi) and the definition commonly 
accepted is that of Couch, C J ,(”) which has liecomc cla8Sica1,(8) having lieeii 
approved in numerous cases (9) 


(1) As to B9. 39, 40, SCO Sontxu v 
Ahmcdbhai, 9 B. II. C R. 393 (1872) i 
Chundi Dutt Jha f, rudmanum! Singh, 22 
C. 023 (1895) 

(2) See as to Allahabad [Umrao Cliand «• 
Urmdalan Chand, 17 A. 475. 477, 478 ( 1895)1 
and Calcwlta (Kali f. Dliunuinjoy, 3 C‘ 22H 
(1877)] letters patent, and see as to the w ords 
oTeepting criminal trials. In the matter of 
Horace Lyall, 29 C. 280 (1901), a. c , 0 
C. \Y. N. 251 ; Srinivasa Ayyangir r R , 17 
M. 105(1893) 

(3) Do Souta r. Coles, 3 J1 H C R 3S-1, 
3S7 (18GS) ; Justices of the I’caee for C.ilcutla 
r. Oriental Gas Co , S 11 I.. R. 431. 452 
(IST2); Sonbair Ahniwlhhsi, 9 11 II I’ B 
393, at p. 407 (1872); m r.Lmhim t 
TueV-hninnivia. 4 C. 611. 514 (1878). (.srth. 
C.J., t<K>ha more resfricleil view of the term 

(4) DoSoura r. Cole«, . fvima«unih 

mm Chelti v. Admmi'tralor-Generjl, 1 M 
143. ni (IsTO) [»hirli was not an a.ljiidi<-i 
lion in A Buit, Init an otxler msdr uni!.T tV 
.\Jmmi*trstor Genemrs Aft. allow me iV 

-G ecmnii^sion at A eerlain ratrl , SrMo 
Kiwr Nfopll^ r. KaAorTtK'jT IVisv-'- ? 
(\ U R. .5M (^^7') . In rr N.rmn.U. !'» 

14 n.^VI(lS'•*0)Io^.l.rAl.p^|1>^'rl^c11■lT^ll«n5 


In rt JanoVey Nath Roy. 2 C 400 (1377) 
(order directing prosecution). In Ibe Goods of 
Indra Chandra Smgb. 23 G .580 (1890) fonh-r 
under a 90 of Probate and Administmtion 
Act) 

(0) See r>o .Souta r Golea. s»pr<i . Ninbii 
e Ahmedblai, 9 ll JI H 1'*s. at p 4"1 
(1872): Mt. Rnj Coomaive I Ranirirk Di'". 
6C \V N.781 (1901) 

(G) It h.-is. however. Is-en p.mted out that 
though paS-Mjes in BittWton'*, .1 . ludgiiwnt 
give a moir etlendnl meaning to the word 
■judgment,” the ease itself is not in cen- 
diet with the others Somas.io<Iaram f lietli 
r Adniinistralor General I M I4s. at p I’.l 
(1376). and are Ilvlje«. Isn-sil t Ma.Ipe 
Mahomnl. 13 R L R 91 a« p "•« 
wb«re I'oueh. I’ I. appn.s.U •! »h.- m.t'ul 
tleeuinn 

17) The JustKe. of Ih. I*- • . f rl .1 
, Orient aI i.*» »o . A R ' R 417. 4' r. 

, . . I7W R 3' I l'7.* 

/'ee.SUrl..B.« ' Mf Pf.;*., .. 

r IUmn.1. IW ’ * « >I.a* ; 7 

I**) si -Ml'.* ' > * 

.5 IS aiv. 411 is*;i, !• r» ,• 
i;.>s i* IS—). r» , V. 
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“We tliink,” Paid Coucli, C.J., “that ‘judgment’ in clause 15 means a 
decision which aflects the merits of the question between the parties by determin- 
ing some right or liability. It may be either final, or preliminary, or inter- 
locutory, the difference between them being that a final judgment determines 
the whole cause or suit, and a preliminary or interlocutory judgment determines 
only a part of it, leaving other matters to be determined ’’ But tlie Calcutta 
High Court has held that a narrow construction should not be placed upon the 
term, and while concurring m the definition has held that it is not exhaustive.(l) 
It lias been said that an appeal will lie under clause 15 only io those cases in 
which an appeal is allowed under the Code (2) Whether this be so or not, as a 
question of jurisdiction, it may safely be said that an appeal should ordinarily 
He where allowed by the Code, and will in most cases probably be not entertained 
where it is not. 

Though the marginal note to clause 15 would make it appear that the 
section was intended to apply only to judgments of Courts of original juris- 
diction, yet those notes form no part of the original, and it has been held that 
the words of the clause ate sufficiently comprehensive to include judgments 
passed in the exercise of jurisdiction cither original (3) or appellate And tliero- 
fore an appeal lies under this clause from the judgment of a Divisjonal Court 
in the exercise of its appellate jurisdiction when the Judges of the Court aro 
equally decided in opinion ; but under clause 36 the decision of the senior 
Judge prcvails.(4) Clause 36 (or clause 27 of the Allahabad Letters Patent) 
was superseded by sect 575 of the last Code ; (5) but the latter section did not 
take away the riglit of appeal given by clause 15, and if the Judges differ, but 
did not refer under sect. 570, there was an appeal under the Letters Patent (G) 


V Humsli Chunder Chowdhry, C C 594, COl 
(1881)} Toolscy Monty Ddssce r Siidevi 
Dasseo, 20 C. 301, 380 (1899); Mobabir 
Prosad Singli v Adhskari Kimwar, 21 C. 473, 
at p. 475 (1894) , Kisben Reread Paa<biy v 
Tihickdhan Lall. 18 C. 182 (1890) , Cbundi 
l>utt Jlia 1 ' Pudnianuad Sin^b Bahadur, 22 
C. 928, 920 (1895); Mt Brij Coomarce v. 
Ramiick Dass, 0 C W. N 781, 794 (1901) ; 
Id the matter of Horace Lyall, 29 C. 280, 301 
(1901) 

(1) ^It Brij Coomarco r. Bamnck Das, 6 
C. W. N. 781, at pp 794, 795 (1901). 

(2) Sonbai f. Ahmcdbhai, 9 B. II. C. R. 
SOS (1872) ; and sco Justices of the Peace for 
PalcuttA t'. Oriental Gas Co., supra ; Hirji 
.)ina f. Narran Miilji, J2 B. II. C, R. 129, 
130 (1975) ; os to whcthcr0.59Sof tbefonntr 
(Vide inlcrfcrcd «i(h()io right of ajipcal under 
tlin Ixittora Patent, we notn to ss lOl-lOC, 
(). XLlir. 

(3) The original side of the II. C is not 
8iil>oh)inafo to any other sldo of Ibo If. C, 
blit nn hitegral ]«rt of it An appeal Ije^, 
nmler d mac 15, from the decision of a aingtn 


Judge or tvhero there nro two Judges if they 
disagree. Eai Benodo v. Rai I'aaupati, 
13 C W N 103 (1007), Gopi Natli v. 
MoUeshwar, 35 G. 1090 (1008) But if they 
agree there la no appeal except to the Pnry 
Gouncil A Divisional Bench has no power 
to stay proceedings ponding on the original 
side for the remov-ol of the guardian of a 
minor: Fakiruddin Mahomed v. Garth, 
3 a W. N. 91 (18.08) 

(4) Ranee Shurno Moyeo f. Luchmeeput 
Doogur, 7 W. R, 52, 512 (1867) ; Ameer Ali 
r Kassim All, 13 W. R. 403 (1870). As to 
appeal from order of English Comraittco c1n- 

.missing a Munsif, sco in re Ifurrhh Chunder 
Mittcr, 18 W. R. 209 (1872); Nundiipiit- 
Matta V. Urquliart, 13 W. R. 209 (1870) ; as 
to rensional jurisdiction, \tfle posl. 

(5) Appajo Rhiwan r. Shcolal Khiibclintiil, 
30.201(1870); SriGndhanjiv Piinishotam 
Coss.»ra«, IOC. 814 (1881), 1\ B, 

(R) Sri Gridlianji v. Piirushot.im Gns.sami, 
IOC 814 (1881) [Hcn s. c, 17 C. 3, at p. 11 
(1889)] ; Raghiinatli Prns.ad r. Jiirawan Itui, 
H A. I0.-5 (1836) ; DoT.icluuid v. llinidiaiid. 
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Moreover, there w ere rases to wliich sect 5T5 did not apply, and to these danse 
30 (or dause 27) of the Irfttrrs Patent is still npplicaLle (1) There is an appeal 
from the decision of one of the Judges exercising Admiralty or Vice-admiralty 
jurisdiction (2) 

It often happens that Judges composing Disisional Rcndies, althougli they 
concur in the mode of deciding the appeal, either duagreo ns to some of the 
reasons or assign different reasons for their judgments Put In order that there 
bo an appeal the difTercnca of opinion must bo ns to the final and complete 
decision of the ease and not a difierenco of opinion upon one or more of the points 
arising in it (3) Points not rai«cd before a Duisional Bench cannot be raised 
on appeal (1) As to ImiUation, sec bdow fo) 

The following onlera have been held to bo “ judgments ” : an order rejecting 
a plaint ;(G) orders made m execution , (7) an order passed allowing tlio 
Administrator-General commission at a certain rate , (8) an order referring 
it to the Conrmi«sioner to take accounts between the parties to a suit, (9) a 
decision refusing leave to jiutitutc a suit on the original side of the lligli 
Court ; (10) on order appointing a guardian; (11) a judgment dismissing anappeal 
ns barred by limitation ; (12) an order m revision ; (13) an order refusing stay 
of execution ; (11) an order on aii application for re-admission of an appeal ; (15) 


13 B. 419 {1880)1 lOvsluT Panduranq v. 
Vinajak Ilari, 19 R. 3SS, 303 (1803) : even 
if the difference bo upon a question o( costs 
only, Slohendro Cliandra v. Ashufosh Clan- 
gull, 20 C. 702 (1893). 

(1) llusaini Bogam i*. Collector of 
Muza&amagar, II A. 170 (1SS9), tn which it 
was held that whero the Judges differed on 
a preliminary question, viz , as to whether tho 
appeal was barred, the case was goveme<l by 
the charter and not s. HIS; dLst. in Kara* 
janasami Reddi t' Osum Reddi, 25 M. C-iS 
(1001), in which it was held that there was 
a hearing of the petition, thero having been 
no hearing of tho appeal in the former ease. 

(3) In tho matter of tho Ship Champion, 

< 17 C. GO, 84 (1880). 

(3) In re Omrao Begum, 13 W. R. 310 
(1870) : and see Chunder Kant t*. Bindabiin 
Chuodor, 7 W. U. 277 (1807). 

(4) Shahazadeo Hazra Begum t'. Khaja 
llosscm, 12 W. R. 493 (1869) 

(5) In re Uuraick Singh, 11 W. R. 107 
(1809); 12 W.R. 458 (1869) 

(0) Tito Justices of the Fcaco for Calcutta 
V Oriental Gas Co , 8 D. L. R. 433, at p. 432 
(1872) ; Ebraliim r. Fuckhrunniasa, 4 C. 531, 
atpp. 534, 533(1878). 

(7) Tho Jiistioca of tho Peace for Caloutt* 
V. Oriental Gas Co , 8 B L. R. 

(1872); Kally Soottdety Babia 
(Jhnivlor Chowilhry, 0 U. 6M 


in P C. Department rejecting application for 
execution); thbcascwasaflirTnejbyP. C in 
9C 482, 9 C.IOI A. 4, 10(1882). 

(8) Somasandainm Chcltir. AdminiatrAfor* 
Gcnerol, 1 M. 148(1870). 

(9) Ilirji Jina r Narran Mulji, 12 B. II 
C. R. 129 (1875). 

(10) Do Souza r. aiea, 3 Rf. IT. C. R. 384 
(1^3): Hadjeo Ismail V ITadJeo Mahomed, 
13 B L. R. 91, 101 (1874). 

(11) Kriito Kisimr Ncoghy r. Kademioyo 
Dnsstc.ffC.L R 583(l878):/>tr<Narrondaa 
Dhauji, 14 B. 555 (1890) 

(12) Ifiisaini Begam r. Collector of 
Muzaffamagar, 9 A. C55 (1837) 

(13) Chappan v Rloidin Kutti, 22 RI. 03 
(1893) (followed in Shaw Prosad Bungs- 
hldbor r. Ram Chunder IIaribur(1913), 41 
C.323) ; Narayanaaarai Reddie. Osiirn Reddi, 
25 M. 648 (1001) ; Venkata Re<ldi v Taylor, 
17 31. 100 (189^) ; contra. Him Lai v. Bai Asi, 
22 B. 891 (1697). on the ground that tlin 
Letters Patent apply only to tho original 
and appcitato jarisdictiona. 

(14) 3(t Brij Coomareor. Ramrkk Dass, 5 
C. W. N 781, 795 (1901) (order refusing to 
stay issuo of probato and discharge of re* 
cciverj ; rontra, Srimantu Raja Vailagad Jar. 
Srimanf u Raja Varlagadda, 24 M. 353 ( 1 9 )| ). 

(15) KambaTiSahuv.MadanMohan,23C'. 

1; butitwiasaqbscquentlyhcldtliat 
sooM only be «el asMo under r. 020 
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nn order on an application nmler sect. 00 of the Piobnte and Administration 
Act ; (1) an order refusing an application to commit for contempt of Court ; (2) 
an order refusing to set aside an award ; (3) a judgment dismissing an appeal 
against an order of a lower appellate Court remanding a case forjisposal on the 
merits ; (4) a judgment of a Judge of the High Court sitting singly and remanding 
a -case after dealing with the whole case and setting aside the judgment and 
decree of the lower Court ; (5) an order discharging a rule to set aside a sale (6) 
The following orders have been held not to be “judgments:” — an order 
for mandamus, in that it concludes nothing but merely initiates further pro- 
ceedings ; (7) an order dismissing application for review of judgment ; (8) an 
order for production and inspection of documents ; (9) an order granting or 
refusing certificate of appeal to the Privy Council on the ground that such 
an order belongs rather to Privy Council proceedings than to those of the Higli 
Court 5 (10) an order dismissing an appeal for default; (11) an order direct- 
ing a prosecution under the Presidency Magistrates Act; (12) an order 
determining a particular issue m a suit on the ground that there should not 
be partial appeals ; (13) an order directing the addition of a party to the 
suit ; (14) an order in the Privy Council Department refusing to extend ti{no 
to furmsli secunty for the costs of the respondent, and directing the appeal 
to be struck off , (15) a refusal to order security for costs under 0. XLV. r. 13, 
post ; (IG) a refusal to send for the records under sect. 25 of the P. S. 0. C. 
Act , (17) an order in second appeal directing the trial of certain issues of law 
.and fact by the lower appellate Court (18) 


of the former Code, and that this dccteion 
was erroneous so far as it decided to the 
contrary ; Fatimunnissa r. Dcoki Pershad. 
r. B., 24 C. 350 (189C). 

(1) In the Goods of Indra Cliaodra Singh. 
23 C 580 (1896) 

(2) Mobendra Lall Klitter v. Anundo 
Coomar Mitter, 25 C. 236 (1897). 

(3) Toolsey Money Dasscer SadeviDawe. 
26 C. 301 ; B. c , 3 C W N 347 (1899) 

(4) Vasudeva Upadyajof VisyarajaThir- 
tha8ami,20M.407,atp 417(l897)[scoVcnga- 
nayyani'.RamasamiAyyaD, 19M.423(]S96); 
•Sankaranv. Raman Kotti, 20 M. 152(1896)]; 
itnas held, howeyer, that there was noappcal 
ns s 538 of the last Code prohibited it. 

^ (5) RaiBcnodcv RniPasupatf.ISC.W. N. 
105 (1D07) ; Oopi Nath r Mohoshwar, 35 C. 
1090 (1908). 

(6) RusMck Lall Paul r. Roma Nath Sen. 
1 C. W. N. sxvi. (1890) 

(7) Justices of the Peace for (’olcntla r. 
Oriental Gas Co., 8 B L, R. 433 (1872). 

(8) Raku Bibi v. Nhaja .Mahomed, 4 
n L.R,A}t^J0(t8C9); 12W.R.4Sfl;S C. 

(9) .9on}«»lV Ahmcdhb.ii, 0 R. IT. O. R. 

:i98(IS72). \ 


(10) Jlanly v. Patterson, 7 C 339 (1881) ; 
Mt Amiruonessa v Baboo Behary Lall, 25 
W R. 529 (1875) ; Mowla Bukah v. Kishrn 
Pertab Sabi, 1 C. 102 (J875) ; Lutf All Khan 
r. Asgar Rera, 17 C. 455 (1890) 

(11) Mansab Ali v Nihal Chanel, 16 A. 395 
(1893). 

(12) /« re Janokey Nath Roy, 2 C. 4CC 
(1877) 

(13) Ebrahim t-. Fuckhrunuissa, 4 C. 531 

(1878); Markby, J, was inclined to the 
contrary yiew i 

(14) Kumara Upcadra Krishna v. Nabm 
Krishna Bose, 3 B. L. R , 0. C. 113 (1869). 
This was a decision under s. 3C3 of the Code 
of 1859 dealing with appeals from orders, but 
the principle of tho decision is applicable. 

(16) KishcnPenhadPandayr. Tilnckdh.iri 
Loll. 18 C. 182(1800). 

(10) Mohabir Prosad Singh v. AdlnLari 
Kunnar, 21 C. 473 (1893) ; explained in Mt. 
Brij Cootnarce v. Ramrick D.w, 5 C. IV’. N. 
781. at p. 705(1901). 

(17) Venkntarama Ayyar t-. Madalai 
Aminal, 23 M. J09 (1900). 

(18) Kali Knsto Pal Cliowdhry »’ Ram 
ChunderNag.OC.L R 461(1881) 



- 
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“ Legal Rcprcscntallvc.”— S‘v« to *<s t 

“IZcme proSts.’* — P<^ r.o;<^ to 0 XX r. 12 

“Morcatle property**- ‘ilrowic? crop* «loubth**< tn<lu.lc crops of 
all fort? to t}.» foil, .nn'l I'^rc*. (loxrcr^ and fmit< iip«'n and juice in 

tre»^ and •Hrule 5^ rot*-* to fccts. 4 and Ifi po*f 

“ Order.” — li*‘^rcr.cfi fliouM be mide to the prccedinji C3S« in the com- 
mentary* rm the definition of “decree *' Some others not there citftl iray Iv 
notiretl. A «!:jt Ijvir.p l»een ir.«tituteil under tlie Reluiou* Endowments 
Act, IS^I, the pLiintifl de«ired to mthdravr the smt with liberty to sue again, 
and an order wa« made permittinu him to do «o, and directing that the costs 
be piid from the fund! of the in.«titution It was held that the onler as to 
co*ts was not a decree, and that no appeal by.f!) Orders for payment of 
eotts under the sertiont notefl m the decision cited arc not decret'?.(2) The 
decision of a taxing ofTif'r ii not an order (J) An order under 0. IX. r. 2 
(formerly ject. 07), has l>een held not to be a decree; (4) as als«' cnlers 
under sect. 10, Act XX. of 180*1 (.Madras Pagoda Act) ;{3)under?ect.r».IieligKv.i' 
Endowments Art (0) (XX. of 18fij) ; under sect. !C, ebuse? of Madras R»v. III. 
of 1802 ; (7) an order under sect 18, Act. XX. ot 1803, refusing (S) or grantirg (?) 
leave to sue; an order tinder sect &4 of the Bengal Tenancy Act; (10) under 
sect. 173 of the same Act , (11) the decision of a specbl Judge under sect. 101. 
cbuse2 of the same Act ; (12) an order under the Indbn Trust Act refiKuig to 
remove a trustee; (13) an order rejecting an application to restore an applwit bn 
to set aside a sale ; (1 1) an order awarding compensation under s«'ct. 401 (if the 
last Code, (1C) and under fMA. 200 of the same Code.flC) 

“Pleader/* — The construction of the last clause presents some diRimlty. 
The meaning, however, of the definition becomes obvious if the cbuscs of which 
the sentenee in nindo up are inverted, and it is read thus: “r/oniTci* i*.coKi 
every person, inrtiuUvri an (lilvootle, vakil, and an nWorwey of o /fw^ Co'Ut. 
entitled to appear and pfeml fm another in Court" It is only the pleader 


(1) BaznakLosoor DomJi r. firiran^ Ch.-iila, 
2111. 421(1898). 

(2) Shanks r. Secretary ol State, 12 II. 120 
(1889). 

(3) Balkaran Bai v, (lobind Nath Tenari, 
12 A. 129, 157 (1890). 

(4) Bis.?c«»ur Bhugut r MutIi Salui, 9 C. 
103 (1882) 

(3) Meenakshi e. Suhram.aniya, 11 11 2(1 
(1887) 

(C) Somasundara r. Vythiluiga, 19 II. 
283 (189G). 

(7) Narasayya f. Collector of Anant.aj'ur, 
24 M. 95 (1000) 

(8) In re Venkateswara, 10 M. PS (ISStl) | 
Kazim All v. Azim Ali, 18 C. 982 (IS‘'I)5 
Delrooa Banoo e. Alitliir Italinian, 21 tt. !'• 
Sr.S (1874). 


(9) Protap r. Brojonatli, 19 C. 27.3, 285 
(1891) 

(10) Goghon MolUh r Kamwiir. IS t\ 
271, 2S1 (1691). 

(11) Raghu Singh r. Mlwit'nvgh. St 
(1894); wo »l*>» IhnKwvthw *\ tt"'*''. * 
C W. X. (1S9S). 

(12) Kinit N*e*tw iv tt 

C.32fi(lS.N9). 

(13) NalhuAXd**" 19 .\. 131 

(1890). 

(») S«ij* «>W'« •*> Ite.'fwtaio. 2. r. 4U 

(f'***’*- ...... 

(|,aj 24 M Oi ».4 

(IlHVI. 

(Ill) Mural4urlt,>v.\,n 

C. 177. 179 (PW). 
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duly qualified wlio is entitled to appear, the valal where and as his qualification 
entitles him, the advocate where and as his qualification gives him the right, 
and the attorney where and as he too might be qualified (1) 

“ Public offleep.” — ^This section is the same as that of the preceding Code, 
with the slight alterations italicized, and the definition of “ public officer ” has 
been taken from that of “ public servant ” in the Indian Penal Code, with some 
omissions. (2) For the definition of “Judge,” sec ante, and of “Court of 
Justice ” the Penal Code, (3) which gives the general signification of tJie 
expression. The following persons have been held to be public officers under 
this section, or public serv’ants under the Penal Code, under provisions of that 
Code which correspond with this convict warders ; (4) a supernumerary 
person appointed by the Board of Revenue under sect. C, Act V. of 1803, 
(B, C ) ; (5) Naib .Kazit ; (6) a Patwari ; (7) the Official Trustee of Bengal ; (8) 
the Official Assignee of the Insolvent Court, (9) a Collector appointed to take 
cliarge of the estate of a minor under Act XX. of 1864 ; (10) or as agent for 
the Court of Wards under sect. 204, Act XIV. of 1873 ; (11) an officer in the 
Indian Staff Corps ; (12) the Administrator-General of Beugal since the passing 
of tlie Administrator-General’s Act of 1902 (13) A person nominated by the 
Collector under sect. 09 of the Bengal Tenancy Act, for the purpose of making 
a division of crops between the landlord and tenant, is not n public 
.servant ; (14) though a surveyor employed by the Collector in the Klias SFehal 
Department is (15) A Cantonment Committee constituted under the Indian 
Cantonments Act (XIII. of 1889) has been held to be a public officer within 
the meaning of this c)ause.(lG) 

“ Signed.” — The word is here employed in a sense more comprehensive 


(1) « Pleaders of tho High Court, 8 B. 

lOS (1SS3). As to the porvers and duties of 
pleaders same eases util Itc found collected 
in O'Kincaly’s Civil Procedure Code m tho 
notes to this section. And os to Vahil's 
pr.-ictising before the Privy Council, see In 
re T« kUIo, 16 C. 03G 

(3) S 21; therefore in certain cases a 
{tenon may. bo a public servant, but not n 
public officer ; e.j. a municipal commissioner 
and engineer: It. r. Nantamram Uttaram, 
r. Boro K. C. R Cr. Cb. &l (1860). 

(3) S. 20. 

(4) R. r. Kallacliand Mortrie, 7 IV. R Cr. 
yn(18C7). 

(6) R. Ram KritlinaPas, 7B. L R 446; 
low. R.Cr 27 (1871). 

(0) R «-.MaIimoodlfowm,2N.\V.P.298 
(1S70) 

(7) R. f. Muila ood deen, 2 N. W. 1*. 148 
(IhTO). ' 

(8) Mi.khebzadi t> Sliahiinsah Regum v. 
r. rgifwon, 7 C. 4'i'» ( ISRI) • Ad1«il IaIc. f r. 


Doutro, 12 M 250 (1880). 

(9) JoosubHajiAllir Kemp.-tnoTn L.R. 
929 t 8. e , 26 B 809 ( 1902). 

(10) Bhaii B<dnp.\ v Nana, 13 B. 313, 346 
(1838): Narsingrav v. LahsLinanrav, 1 B. 
318(1876) ; that h tho collect or appointed «i 
such, but tho uazir is not anya'hcro men- 
tioned in Act XX, of 1864 as a person who 
may la hts ojjicial rapacity bo appointed 
administrator, and is not a public nflicor: 
nrohon Ishuar e. Hnhii Ruju, 4 B C3S 
(18S0). 

(11) DiUertor of Bynir v. Jlumivar, 3 A. 2(J 
(1880). 

(12) IVataon v. Llojd, 25 M. 402 (1901). 

(13) Bhot.krain Chondhury v Aduiinw- 
trator-General, 8 Cl. W. N. 913 (1904). 

(14) ChalU r I.al v. Thacnnr I’trshad, 18 0. 
CI8(IS9I). 

(16) Bajoo Singh r. Qiid'ii-Rmpress. 26 
l.'iS (1898). 

( 16 ) r«til Omy r, ( 'unfnnnient f'oimiiitti n 
of l^lOIll,31 H. 5H-I (I'UII). 



Srr. 4 


rnr.uMTNAi^Y. 


r*n 


tlian that ns'isnoil to i1 in thr ({fnpml CUn'c^ Ad, 18*17, which is sni)* 
Rtantnlly the simo as the first r!a««e of this definition of the last Code. 
The second chu'c of that Code w.as first added in the amending Ihll II of 
18TS, on the pround tint the n^e of a se-al eapahle of priHlucmp an impression 
of the name and title of the person usin'* it is roinmnii amongst people of rank 
in this eountr}*. The definition inthe last Code after the nord “stampe<l” 
added ‘‘nhh the mine of the person referretl to” The expresdon “person 
TffcTrcA to" jneant the person referreil to in the suW'jiient sections of the 
Cole, as being reqiiireil to sign or verify certain documents, and it is not a 
condition preeedent to siich person being aide to use a stamp th.at he should 
he unable to write his name (1) As regards initialling, assuming that the 
person signing should, if able to write, write his name m full — and certainly 
It is proper that this should be done in tlie easo of a warrant — it does not follow 
that because the signature on the warrant is eonline<l to the initials of the name. 
It was not the duty of the officer to execute it or that the debtor may forcibly 
resist it* execution (2) 


3. l''or tho purpose.*? of this Code, the District Court h 

ordiuale to the Digit Court; and every Civil 

Court and every Court of small Caiis’es is subordinate to tlio 
High Court and District Court. 

Subordination.— Pee notes to sect. 2. ante, sub roc. “Dfslrict Court." 
This emunoration of Subordinate Courts is not iiileudeil to be exhausli\’e.(3) 


[*. 2.1 


4. (J) In the ahsence of anij specific provision to the contrary, 
nothing in this Code shall he deemed to limit or 
avings. . olhencise affect any sjiecial o) local law now in 
force or any special jurisdiction or power confared, or any special 
form of procedure prescribed, hy or under any other law for the 
iitneheing in force. 

(?) In particular and u'ilhout prejudice to the generality of 
(he 7)^^053(1011 coiitained in sub-section {!), nothing in this Code 
shall he deemed to limit or othencise affect any remedy which a 
landholder or landlord may have under any law for the time being 
in force for the recovery of rent of agricultural land from the produce 
of such land. 


Savings — As originally drafted, the Civil Procnlure Pill decUrwl that 
nothing in the Code should nflect (a) the Oudh Ciul Courts AcMXfU. of 1879), 
the Oudh Courts Act (XIV. of 1891), the Punjab Courts Act (Xmi. of I8S1), 
the Central Provinces Cml Courts Act (XVI. of 18S.>). 0'* Jurniah 

Courts Act (VI. of 1900), any law under the Indian Councils Acts (.1 & \ jct. 




(1) MUiftmjv of Il.‘nar>3 «' fK'*'* I’O** 
Koiti..»,aA.r.7.'’.(lSSI) 

(2) IJ HsnVi IVsM.l, S A gsa (is-si.) 



(3) I’nrabettam f M«li«dul’«n(]i>, 14 ISom. 
I. It.'MT; a C.37 II 114 (ISIS). 
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c. G7 ; Hj & 1)6 Met. c. 14) prpsciibiiig a special procedure for suits between 
landholders and their tenants and agents, or for the partition of immoveable 
property ; (b) the jurisdiction or procedure of village munsifs or panchayats 
in Mairas, the Chief Court of Lower Burmah sitting as an Insolvent Court ; 
(c) certain Bombay laws, \'iz. Reg. XIII of 1830 (jurisdiction of jagirdars, etc.). 
Act XV. of 1840 (Agents of Foreign Sovereigns, etc.), and cases of the nature 
defined in the enactments specified in the third schedule of the draft. The Select 
Committee were, however, of opinion that those provisions, which were considered 
cumbrous, should be replaced by the following simpler and mote comprehensive 
saving on the lines of that contained in sect. 1, sub-sect. 2 of the Criminal Ro- 
cedure Code “ Proetded that the procedure in cases tried ty any Court in the 
exercise of any jurndiction conferr^ by or under any of the enactments specified 
iH the third sdtedule, and in appeals to the Chit Courts allotced therein, shall be 
in accordance vith the provisions of this Code, save in so far as those provisions arc 
inconsistent ivilh the specific prorjjiOHs of any of the enactments as aforesaid” 
Tltey also added in their report, “ The revenue laws of several prorince.s contain 
special provisions for the more speedy recovery of agricultural rent, to which, 
indeed, the produce of the land is. in several irL«tance.% declared to bohji>othecated. 
The more general terms of the sai-ing clause, as now proposed hy us, would, we 
think, suffice to save such rights and remedies. At tlie same time, for the sake 
of greater clearness, we have inserted an express saving which is likely to save 
mistakes m practice ” The words italicized have now been omitted, the Special 
Committee being of opinion that the section, as it now stands, effects all the 
savings covered by sect. 4 of the last Code. The concluding paragraph of that 
section has not been reproduce<l .as it is stated to he obsolete. 

"Affect.” — The saving clause under the former Code was not meant to 
enact that the rules contained in the Code «dU not apply to the suits or other 
proceedings taken under the excepted enactments and laws, but that if there 
isanj*thing in the?e .Vets inconsistent with the Code, the latter does not prevail (1) 
The suits between landholders and tenants referred to in this note are suits 
between landholders and their tenants, or between landholders and their tenants 
or agents, not between the tenants and agents. The Rent Recovery Act (Madras, 
Act MIX. of 18G5) is such a law, and it follows that the special revisional powers 
given to the High Court by sect. 115, formerly 622, post, will not affect tltc pro- 
^sions of that Act (2) It was further held, in the case first mentioned, that 
although the Deputy Collector’s proceedings were not strictly ” pro- 
crcdinys under the ^icl,” but rather proceedings talen under colour of the 
Act," that circumstance alone would not ghe a jurisdiction which this 
section was designed to exclude. The Chot.a Nagpore I>andlord and 
Tenant Procedure Act (Bengal, Act I. of 1879) is covered by this section, 
whicli having regard to the provisions of that Act bars the application of sect. 100 
(formerly 5Sl), jxir/. Xo second appwl therefore lies in a suit for aiTe.irs of 
rent brought nnder the provisions of that Act (3) 


(1) Apft Sfalioniofl Il.imAilani r Cohen, 13 
f 2JI, 22T (ISSC). 

(2) tVlIi i'erijt ^fira r. Mohlm 

!• .M. “112 (If’?'*). .Vf’pantlai v, Srihvri, Ifi 


M.-t.lI s Venkal.-vnarasimha v. Siironna. 
17 .M. 2OS(}603). 

(3) Kbeilu .Maiito r. IliiJliiin ^lalito, 27 (' 
COS. F. U. ; 9 c , ^ C. ^V. X. 333 (19<.t0) 



TnixiM. 
Se**. n. 


I'RELTMINAKY. 


G1 


A' alrc.idy Rt.ilwl, the Rcctioii swch bints iimlcr l,i«s iimler ti>c 

Indian Conncils AcIf, proMdin" for the partiliyii of iinmo\tMl»le property. 

The word “ property " in its strict sen'c is a right, but is unwI jiNo to denote 
tlic Bubjert or rather the object of th.it right, and when bo used iii.iv l»c looked 
upon as siTionyinous with “a thing.” In onlinary language, that word 
has the widest e.Ttcnt, including cveiy bpooios of acquisition in wlitcli 
an individii.il inay liave an interest or right, as lands, goods, tlutlcls .lud 
effects (1) But where the right is lomnion to all, il i> not the subject of 
property, as in the e.asc of the right of the public to lish in the open sea (U) 

The distinction between inovcalile and immoveable property is not coincident 
with the Englisli law division ns to lands and chattels, or real and personal 
property. For property according to English law may be inuuoieablo yet 
personal, as m the ease of leaseholds, or moveable and real, as in the case of 
dignities and titles of honour Further, things physically moveable may be 
considered uiunoveablo in law 

, In the Code as well as in the otlicr Acts of the Indian LcgisLvtiou, unless 
there bo somotliing repugnant in the subject or coutc.\*t, tbc term “ immoveablo 
property ’’ includes " land (including land covered by water), benefits to arise 
out of land (such as rents, auuultics, and other incorporeal hereditaments), 
and thmgs ‘ attached to the earth,’ which is defined in the Transfer of Property 
Act to mean; (a) rooted in the earth, as in the case of trees and slirubs (but 
as to growing crops, vide ante ) ; (b) embedded m the earth, as in tho ease of 
walla or buddings ; (c) attached to what i.s so embedded (for the permanent 
beneficial enjoyment of that to which it is attached), or pcnnaueiitly fastened 
to anything attached to the earth.” (3) The term ” moveable property ” means 
property of every descriptiou except immoveable propcrty,(4) and under sect. 2, 
clause 13, includes growing crops. 

5. (1) Where any Revenue -Coxirts arc governed by tho [s. 4A.i 

Application oi the Code provisions of this’Codc in those luattcis of 
to Revenue Courts. procedure Upon whicli any special cimctiuent 
applicable to them is silent, the Local Government, witli the 
previous sanction of the Governor General in Council, may, by 
notification in the local official Gazette, declare that any portions 
of those provisions which are not expressly made ajypUcabIc by 
this Code shall not apply to those Courts, or shall only apjily 
to them with such modifications as the Local Government, with 
tho sanction aforesaid, may prescribe. 

(2) “ Revenue Court*” in sub-section (1) moans a Court 
having jurisdiction under any local law to entertain suits or 
other proceedings relating to the rent, revenue or profits of land 
used for agricultural purposes, but does not include a Civil Court 


(1) See lIukjH Chanel, 4C-18. (J) -'•'X' *83". 3 (20) rjl 

(2) llabaii Majacli.a i Xagu Shraiuclui, Oaiw) 

1* n. IU{1870). (4) Ih-. 3 (35). 
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having original jurisdiction under this Code to tiy such suits 
or ocecdings as being suits or proceedings of a civil nature. 

Object of section. — Tins section was first added by sect. 3, Act VII. of 
1888, and m presenting tbe report oi tbc Select Committee on the final draft 
of the Bill, which was passed into that Act, Sir Andrew Scoble said, ” The 
object ia to preserve the siunmaiy character of rent litigation under local laws ; 
and It 18 justified on the ground that holding the provisions of the Civil Procedure 
Code to bo applicable to the proceedings of tlic Kent and Eevenue Courts, in all 
points which arc not provided for m the special Acts governing these classes of 
Courts, may be the source of considerable embarrassment to the Administration, 
both by throwing impediments in the way of the easy realization of the rents 
from wliich the land revenue is paid and imposing increased labour on the Rent 
Courts, whoso time is already fully occupied.” As to Revenue Courts generally, 
see notes to Preamble, ante. 


[5. 6, last 
para.] 


6. Save in so far as is othencisc expressly provided, nothing 
„ , , . „ herein contained shall operate to give any 

ecunaryjurs e on. jm-isdietioii over suits the amount or 

value of the subject-matter of which exceeds the pecuniary 
limits (if any) of its ordinary jiurisdiction. 


Jurisdiction — ^In view of tlic extended scope of sect. 4 of the present 
Code the reproduction of sects <5 and 7 of tlic last Code (except as to the final 
paragraph winch is the present section) lias boon considered unncccssaiy. 
The original section was first introduced into the Code of 1877, and was held 
by the Calcutta and Bombay High Courts to operate to limit the jurisdiction 
conferred by sect. 223 of the former Code (sec sects 38, 39, 41, 0. XXI. rr. 4, C), 
relating to the Courts by winch a decree may be e.xecuted, there being 
no pronsion m the Code which could, if uncontrolled by this clause, 
have operated to give a Court jurisdiction to try a suit (assuming such term 
to bo limited to proceedings before and up to decree) in excess of the limits 
of its pecunbry juriediction It Avas proposerl to introduce the words ” or 
liroccc(Uti'/f in suits ' to negative the Aiew that a Court to Avhich a dcciee is 
i-cnt for execution lias jurl^dletloIl to execute the decree tliougli tjio uinount 
exceeds t)io limits of the prcMous jurhdictioii of the Court, a point on which 
there was a conflict of opinion (1) Sec note to sect. 3G, 0. XX. r. 12. But 
tlicso words liavc been omitted. 


Is. 5.] 


7. Tlie Jdlloiving provisions shall not extend to Couits cou- 
Provinciai Small Cause stituted under the Provincial Small Causes 


Courts. 

jurisdiction of 
to sihj , — 

__ -V- 


Coints Act, ISfST, or to Courts exercising the 
Court of Small Causes under that Act, that is 


(1) IMIhi t. IluiiMnaUiun 

CLlUi, 17 yL liwlkul Kxisto 




C1iunil< rr. AukJiil C'liumUr L’liatlcrjr c 
157, l'» (IJ'SO). 



Pr.EiJM 
Sir, S. 


IT.nLIMlNARY. 
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(а) so much oj the body oj the Code as relates to — 

(i) suits ejccptcd from the cognizance of a Court of Small 
Causes : 

(m‘) the execution of decrees in such suits ; 

(jjj') the execution of decrees against immoveable propirli/ ; 
and 

(б) the following sections, that is to sag ,- — 
section 0 , 

sections U1 and 

sections ami ur, so far as they relate to injunctions and 
interlocutory orders, and 
sections 'uj to 11 and 113. 

Provincial Small Cause Courts.— Section 17 of the Pwincial Small 
Cause Court Act pro\-idcs that the procc<lurc prescribed in the Chapters and 
sections of the former Code, specified in the schedule, should, so far as those 
Cliapter and sections wore applicable, be the procedure followed in a Court of 
Snnll Caa«cs in all suits cognizable by it, and in all proceedings arising out of 
such suits : provided that an applicant for an order to set aside a decree passed 
cz inrte, or for n res icw of judgment, shall, at the time of presenting his applica* 
tion, either deposit in the Court the amount due from him under the decree 
or in pursuance of the judgment, or give security to the satisfaction of the 
Court for the performance of the decree or compliance with the judgment, ns 
the Court may direct. And where a person has become liable as surety under 
this proviso the security may be realized in manner provided by sect. 253 
(cf. now sect. 1 ij), post The provisions of the former section have been arranged 
in a more convenient form. The wording of the section makes it clear, that 
the Courts on which Small Cause jurisdiction has been conferred arc to exercise 
that jurisdiction according to the procedure pronded for Small Cause Courts 
As to the rules, see 0. L. 


8. Save as provided in sections 24, SS to .fi, 73, clauses [s»8.] 
Presidency Small Cause (a)j (6) und (c), 70, 77 and 13o to 13S, and 
Courts. by the Presidency Sniall Cause Couits Act, 

1882, the 'provisions in the body of this Code shall not extend to 
any suit or proceeding in any Court of Small Causes established 
in the towns of Calcutta, Madras and Bombay. 


Presidency Small Cause Courts.— This section pro«de» that certain 
sections of the Code shall apply. Sect. 23 of Act XV. of 1^2 extended ccrfn.n 
portions of the Code spccifictl in the sccoiul schedule t« that Act to 
^rc:^idency Small Cause Courts. Tliat rcction and schedule 'O’ 

ecct. 12 of the Amending Act I. of ISW by ^^ct. 5 of the Utter Act the If.gh 
Comt may from time to time, by rules Imving the force of Uw. pre^nW 
the priK-cduro to bo followed nn.I the pmcticc to bo obscts-cd by the Small 
Caui Cum I either in supcr^os^i<m of or m addition to any pmoMom yrt- 
seril.cd on m before Dceember 31. »»‘l m.iy lamcl or wry uuy 
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lulc-’. The liiw amt any rules and declarations made tLcrcuuder, with respect 
lo procedure or practice in force on tliat date, is in force unless and until can- 
celled or v.iricd by roles made by the High Court under sect. D of Act I. 
of 180j Tlic High Court lias made certain rules under wliicli portions of the 
Code mentioned in the schcdide annexed to the rules, vith such modifications 
as arc mdicated in that schedule, arc extended to the Calcutta Court of Small 
Causes to be applied with due regard to the other rules prescribed. Thia section, 
as it formerly stood in the earlier Code, contained a second paragraph authorizing 
the Local Government, by notification published in the Official Gazette, to 
extend to the I’To^idcncy Small Cau^c Court certain portions of the Code . Tliis 
was repealed by the Presidency Small Cause Courts Act.(l) to tlio Rules, 
^eo 0. LI. 


(1) 8. 2, Act XV.ofl8j«, b<.«>InlUoinaUcrofT.P. Waller, CM. 430(1S83J 



PART I. 


}?U1TS IN GENEl^VL. 


Jurisdiction or the Courts and 1?es Judicata. 

9. The Coui'ts shall (subject to the piovisions hereiiucon- is. il.] 
Courts to try all ciTii taincd) Iiave jurisdiction to try all suits of a 
suits unless barred. civil nature excepting suits of which their 
cognizance is either expressly or impliedly barred. 

Explanation . — A suit in which the right to property or to 
an office is contested is a suit of a civil nature, notwithstanding 
that such right may depend entirely on the decision of questions 
as to religious rites or ceremonies. 

“ The Courts.”— Tlic original side o! the Higli Court b a Coiut within the 
meaning of scc-t 9, and there h no enactment barring its jurisdiction to entertain 
a suit to set aside, on the ground of fraud, a decree passed by another Court of 
concurrent iurbdiction.(l) 

“Provisions herein contained.” — Reference may be made to those 
contained in sects. 10, 11, 47 ; 0. IX. r. 9, in which the bar of a suit is absolute, 
and to sects. 83, 84, 8G, in which the bar is of a conditional or procdsional cLaracter. 

As regards the Government, Minors, Lunatics, Cliarities, tee sects. 79, 92, 93, 
and 0. XXXII., post. 

Suit. — ^A b to the meaning of this term, see notes to sect 2, aide, “ Detrec ” 


of which he is one, if the proceeding cannot be heard l^' a single Judge) lias no 
iurbdiction to entertain any judicial procecding.(2) But if a iierson has in 


(1) Nundo Lai Boso v. Nistarini Dossee, 7 
C. W. N. 353 (1£K)2) , 8 c , 30 C. 360 (1902) 

(2) R.v Gaoga Ram, 16 A. 136, 156 (1894) 
Tho validity of the appointment, under the 
High Courts Act, 1861, of Burkitt, J , which 
was therein question, was again raised before 
tbo I’nvy Couneil in Bulwant J^ingh i. Rani 


Kisbon, 20 A. 267. 2fd (1807). Boo aUu 
Glyn V. Bonnaud, 2 T«}1 & Bell, 205, 224 ; 
aa to oppeaionco of Judge on rule to show 
cause for want of jurtsdiction. eee R. t. 
Judge Msrylebone CViumty Court. 50 L. T. 97. 
IVhere a rote was obUbed upon a J ndge w bo 
held that be had do jnrisdiction, to chow tause 
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all respects acted sis Ju(lge» that fact is presumptive proof, until tlic contrary 
be shown, of his due appointment to act as a Judge of the Couit.(l) 
If a Judge is validly appointed but is disqualified from trying a suit by 
reason of his personal interest m it, (2) the judgment is erroneous and voidable 
but not void (3) 

Assuming the existence of official authority and the absence of any dis- 
qualification ; tlie next question is as to the jurisdiction to deal iiith the various 
matters which, in the exercise of his general judicial authority, are brought 
before the Judge for his determination. 

Jurisdiction, when used in its general sense with reference to a Coprt of 
Justice, means the power or authority of judging, and that Court is said to be 
of competent (4) jurisdiction witli regard to a suit or other proceeding, when 
it has power to hear or determine it or to exercise any judicial power thcrein.(fi) 
"Jurisdiction,” said IVest, J,(6) "according to the exact conception of it 
formed by the Roman laivj’cis, consists in taking cognizance o! a case involving 
the determination of some jural relation, in ascertaining the essential points 
of it, and in pronouncing upon them.” The word, however, is commonly 
used in two different senses : an use which has led to much confusion. ^ It is 
^ometlmo3 used to mean jurisdiction in the ordinary sense above mentioned, 
that is, when used with reference to local or pecuniary jurisdiction or vvith 
reference to the parties,(7) or jurisdiction with reference to the subject- 
matter (8) of a suit. It is also used to mean the legal authority of a Couit 
to do certain things. Thus it has been said that if a Court has “ jurisdiction ’ to 


why he should not beat the case, it was stated 
that it was not usual for s Judgo to bo 
represented la a rule unless tho whole juris- 
diction of hu Court was ib question . R. v. 
Judge ^larylebone County Court, SO L. T. 
07 , asinthecascolMackonocluot' Ponzance. 
C App. Cas. 434 

(1) It. f. Gangs Ram, supra, at pp. 156, 157. 

(2) The principle ntmo dchtt esse jarfre tn 
propria causa is one of general application 
opart from legislative enactment; but this dis- 
iluaUfication is cipn-ssly provided for by s. 
38, Act XII of 1887 (Bengal Civil Courts) ; 
fl 17, Act in. of 187J (Madras Civil 
Courts); s 23, Act XIII. of 1870 (Oudh Civil 
Courts) Sec llukm Cband, Res Jud. 380. A 
Judgo.howcver, Is not disqualified from tiying 
a suit to which his Government is a party : 
Bikiama Smgh r. Bir Singh, 1883, P R. ‘So. 
101 ; AIoo Natliu tv Gogubha Dipsangji, 10 
B COS (1691). [No Judge esn set in any 
matter in which bebas any pecuniary uiteieet, 
nor where ha has any interest, though not a 
pecuniary one, suRieicnt to creates real bios J 
Loburi Doniini r. A'lsam Railway and Trad- 
big Co-, Ld , jy C. 015 (IbSI). 


(3) Phillips V. Eyre, 6 Q. B. 22 In Aloo 
Natbu ti. Gagubha Dipsangji, 19 B. 608 
{1804}, the dccrco was sot aside upon an 
opphcation made in revision. 

(4) " I am of opinion that * competent ’ 
means ' having jurisdiction,' that is with lo. 
fercDce to tho pecuniary value and nature of 
tho suits which the Court has to try.” Per 
Mahmood, J , in Nidbl Lai v. Mazhar Husain, 
7 A. 239 (18S4) ; see Authors’ Evidence Act, 
5th cd . notes to s 44. 

(6) Sco the question of j'urisdiclioii dis- 
cussed in llukm Clmnd'a Res Judicata, Cii. v, 
et « 7 . / and tho same Author’s Civil Pro- 
cedure Code, 54. 

(0) Amntrav «• Balkrishna, II B. 488, 490 
(1887), and sco definition givf n by Mahmood, 
J, in liar Prasad f Jnfar Ali, 7 A. 300 
(ISS5). 

(7) liar Pniaad iv Jafar AIi, 7 A. 350 
(1885). Sco Abdul I^dir v, Doolanbibi, 
37 B. 663 (1913) 

(8) It is used in this sense in Ledgard r. 

BuIl.OA. 191, 203 {1686) ; S'lidasivav Rama. 
Imga, 3 I. A 219. 233 (1875) ; Hurronalh 
Roy r. SloH, B L. R., 1\ B , bJb (18C7) 
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jiiiikc tt rcluaiid, that term being used iu the former sense, tlicu it is only in 
the latter sense that an erroneous order of remand can bo treated as an order 
made ivithout jurisdiction (1) rurtlicr difficulty has been introduced, it 
lia\-ing been held that the same term may mean ono thing in ono section of 
the Code and another thing in another. So the term, it has been held, (2) is 
used in its former sense in sect. 99 (formerly 578), that is, m the sense of local 
and pecuniary j'urisdiction and jurisdiction with reference to the subject-matter, 
>\hila the same term in sect. 115 (formerly 622), may, it is said, well be taken to 
have been used in a more comprehensive sense (3) The term in this section is 
used m the first of the senses above mentioned 

The judgment or order of a Court without jurisdiction lo thb last- 
mentioned sense is void and a more nullity (4) Jurisdiction derives from the 
Sovereigu, and in British India has been conferred by the Charters and Letters 
Patent of the High Courts, and as regards other Coiuts by various ilcts of tho 
Legislatuio constitutmg those Courts, ginng them powers and regulating their 
procedure (5) 

This jurisdiction may be of different kinds : (a) over the parties ; (b) 
over tho subject-matter; (c) local; (d) pecuniary Peculiar powers may bo 
given to particular Courts AvhiJst other Courts may be of restricted jurisdiction. 
But no Court has power to give judgment respecting a matter not submitted to 
it for decision, even in a suit involving other matters which bavo been so 
submitted (6) 

Tho distinction must be kept between jurisdiction and ertom in tho 
exercise of jurisdiction. The proceedmgs of a Court Laving jurisdiction over 
the subject-matter and patties are not void, however erroneous they may be. 
A judgment is not void simply because it is erroneous. This is evident from* 
the very notion of jurisdiction, which is the power to determine and not 


(1) 3IoheaIi Chundcr Das v. Jahiniddi 
Mollah, 6 C. W. N. 60D, 612 (1901). [So it 
has been said that tho Judicial Committee in 
Amir Hasan Khan v. Sheo Baksh Singb, 11 
C. G (1884), used tho term “ jurisdiction,” not 
ID tho senso that tho Judicial Commissioner 
had no juTiadiction in the first sense of tho 
word to entertain an application for revision, 
for he had the same powers as the High 
Court, but that ho had exceeded his legal 
authority and that the order was vllra vtra : 
liar Prasad i. Jafar Ali, 7 A 350 (1885), 
Seo Ilukm Chand, Rea Jud. 461 el ] 

(2) Ib. 

(3) lb., 514; Har Prasad t. Jafar Ali, 7 
A. 350(1835), Dhan Singh f Basant SiDgh, 
8 A. 519 (1880), perJIahmood, J. 

(4) Seo Authors’ Evidenco Act,5th ed , note 
to 8 44, where tho question of competeney, 
fraud and collusion, as affecting judgments, is 
dealt with, and Hukni Chand, Res Jud 307, 
4S1. A Court uia\, houcvir, alnjjs ioqiRfo 


as to whether juriidictioa exists. Thisisnot 
an exercise of jurisdiction over (bo case itself, 
but an investigation of another question, that 
of whether tho conditions of cognizance atu 
satisfied : Amritrav r. Balknshna, II B. 488 
(1887) ; Hurco Piosad V. Kooujo Behary, 1 
lllarsb, 99, 101 (1863) ; Nasrun v. Watson, 3 
W. B, 315 (1805) As to the effect of evidenco 
given in a Court without jurisdictiou, see 
Authors’ Evidenco Act, 5Ui cd , note to s. 33. 
As to prohibition of inquiry into jurisdiction 
by executing Court under O. SI. r. 7, ecu 
Hari Govind Kalkundri t. Narsingrao 
Konbenao Besphande, 33 B. 149 (1913) 

(5) Vide j>ost. Aa to tho presumptions 
affecting jurisdiction, Ece Authors* Evidcncu 
Act,6the(l,DotestoB 114.ill (<).and under 
heading "Regularity”; Uulrm Chand, Rts 
Judicata, 432. 

(6) Sec per James, L J, in Robin,OQ r. 
Dbuiccp Singh, II Cb B. 798; Uuhai CLind, 
r>cs Judicata, 451. 
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all respects acted as Judge, that fact is presumptive proof, until the contrary 
be shown, of his due appointment to act as a Judge of the Coiut (1) 
If a Judge IS validly appointed but is disqualified from trying a suit by 
reason of his personal interest in it,(2) the judgment is erroneous and voidable 
but not void,(3) 

Assuming the existence of official authority and the absence of any dis- 
qualification ; the next question is as to the jurisdiction to deal with the vaiious 
matters which, in the exercise of his genera! judicial authority, are brought 
before the Judge for his determination. 

Jurisdiction, when used in its general sense with reference to a Cojurt of 
Justice, means the power or authority of judging, and that Court is said to be 
o! competent (4) jurisdiction with regard to a suit or other proceeding, when 
it lias power to hear or determine it or to exercise any judicial power thcrem.{5) 
“Jurisdiction,” said West, J ,(6) “according to the exact conception of it 
formed by the Eoman lawyers, consists in taldng cognizance of a case involving 
the determination of some jural relation, in ascertaining the essential points 
of it, and in pronouncing upon them.” The word, however, is commonly 
used in two different senses : on use which has led to much confusion. It is 
boiiietimes used to mean jurisdiction in the ordinary sense above mentioned, 
that is, when used with reference to local or pecuniary jui'isdiction or jvith 
reference to the partie3,(7) or jurisdiction with reference to the subject- 
matter (8) of a suit. It is also used to mean the legal authority of o Court 
to do certain things. Thus it has been said that if a Court has “ jurisdiction ” to 


why he should oot hear the case, it was stated 
that it vas net usual for a Judge to bo 
leprcseated m a rule unless tho wholo juris- 
diction ot hts Court was lo question : B. t-. 
Judge Slarjlebone County Court, 50 L. T. 

07 , asinthocaseofUackonochicv. Penzance, 
C App. Cas 424 

(1) R. V. Ganga Ram, snp/a.atpp. 156,157. 

(3) The principle nemo dehet case judex %n 
propria cauta is one of general application 
apart from legislative enactment, butthis dis- 
qualification is cxiHtssly provided for by s 
38, Act XII. of 1887 (Bengal Civil Courts) ; 

8. 17, Act III. of 1873 (Madras Civil 
Courts); s 23,ActXIII. of 1879(Oudli Civil 
Courts) SccHukm dund. Res JuiL 380 A 
Judse.bowcvcr, Is not disqnalified from trying 
a suit to which his Goveniinent is a party : 
Bikmma Singh r. Bir Singh, 1888, P. B- No. 
101 : AIoo Nathu tv Gagubha Dipsangji, 10 
B. COS (1891). [No Judge con act in any 
matter in which he basaoy pecuniary interest, 
nor where ho hat any interest, though not a 
pecuniary one, suRicient to create a real bias ) 
Lobur! liomini r. Anaam Railway and Trad- 
ing Co.. Ld , 10 C. 015 (1881). 


(3) Phillips V. Eyre, 6 Q. B. 22 In Aloo 
Nothu V. Gagubha Dipsangji, 19 B. COS 
(1894), the decree was sob aside upon an 
application made in rovision. 

(4) “ I am of opinion that ‘ competent ’ 
means ' bavug jurisdiction,' that is with ro- 
ferenc© to the pecuniary value and nature of 
tho suits which the Court has to try.” I'cr 
Mahmood, J , in Nidhi Lai r. Mazhar Husain, 
7 A. 239 (1884) ; see Authors’ Evidence Act, 
5th cd., notes to s. 44. 

(5) Sco tho question of jurhdiction dis- 
cussed in Hukm Chand's Bes Judicata, Ch. v. 
ct teq.; and tho same Author’s Civil Pro- 
cedure Code, 64, 

(C) Amritrav v. Balhrishna, 11 B. 483, 490 
(1887), and sec definition givi n bj’Jfahmood, 
J, in liar Prasad v Jafar Ali, 7 A. 3C0 
(1885). 

(7) Har Prasad v. Jafar AIi, 7 A. 350 
(1835) Sec Abdul Kadir v. Doolanbibi, 
37 B. 5C3 (1913). 

(8) It is used in this sense in Ledgatd v. 
BulI,9A. 191,203(1830); f^adaslvav Rama- 
Iinga, 2 I. A 219, 233 (1870) ; Iliirronath 
Roy 1. Kcott, B. L. R., P. B., 030 (1867) 



SUITR IN OKNERAL. 


Wicro, liowevcr, tlio Court has junsclution irtcr the siihjcct-mattcr aiul 
over the person, niul a tlefemJant has some pnnlego which evcnipts ]jim from 
the jurisdiction, such privilege may, it has been said, be waived (1) So wlicro 
the objection to the jurisdiction was based on the ground of the defendant 
being a Sirdar of the Dcldian, wlio as such was not subject to the jurisdiction 
of the JIunsif's Court which passed the decree, it was held that the defendant 
must be taken to liavo waived the want of jurisdiction and that it was too late 
to raise it when the decree was sought to be executwl (2) And there arc numerous 
authorities which establish that when, in a cause which the Judge is competent 
to try, the parties, \vithout objection, jom issue and go to trial upon the merits, 
the defendant cannot subsequently dispute his jurbdiction upon the grounds 
that there are irregularities in the initial procedure which, if objected to at the 
time, would have led to the dismissal of the 6uit.(3) 

Under the former Codes it was held that an objection to jurisdiction might 
be raised at any stage of a suit, even after remand by the High Court in second 
appeal, (4) and that the Court would receive and adjudicate a point of 


Vishnn Sakbanm v. ICrlslinarao, 11 B. ISH 
(18SG}; Roy Bhoopendro Nath Cliowdhry r. 
Kaleo Prosunno Ghose, 24 W. R. 20G <187C) 
[consent cannot give jurudiction nor alter tho 
nature ot tho decree. An agreement lotro* 
ducing Iresh parties cannot bo substituted for 
the decree or become capable of execution 
as if it was tho original decree] s Ramasamy 
ChettUr v Orr, 20 M. 170, 178 (1002) j AUc- 
mannessa Bibi v. blabomcd Ilatcm, 31 C. 
840 (1004): Kumasasami Rcddlar c. Sabba< 
raya, 23 M. 314 (1800) [transfer of appeal, 
but absence of notice of transfer may bo 
waived: Sankumaoi v. Komn, 13 M. 211 
(1889)] ; Knshnan Chetti c. 3Iuthu Falandi, 
22 M. 172 (ISOS) [appeal], Aukhil Chundcr 
I. Baboo Mobecnec Mohuo, 4 C. L. R. 401 
(1879) [id]. 

(1) See Hukm CLand, Res Judicata, 412. 

(2) £i;par{e3r3noharBbiTraT,2B.ir.C.R. 
374 (18C5); ref, Jloni c. Gopal, 2 B. 132 
(1877) It 19 to bo observed, however, that 
the objection In tho fonscr case was taken in 
execution proceedings, and a Court executing 
the decree has no power to go into the merits 
of the decree. 

(3) Ix^gard t. Bull, 9 A. 191, 203 (188G), 
P. C. : Pisani v. Att -Gen. for Gibraltar, C 

' I*. C. CIS (1874) [departures from ordinary 
practice by consent are of cvcrjd.ay occur- 
rence): Sadasiva r. P^amalinga, 2 I. A. 210 
(1870) ; 8. c . 15 B. L. R. 383 [Court had 
general jurisdiction tlioiigli eierciso of that 
jurisdiction aaa irregular. Tlie I*. C. at 
p. 403, IS B. L n , stated that they were not 


impressed by tbeobserrationsof Markby, J., 
in Ekowri Stogh r. Bijaynatb, 4 £. L. R , A . G. 
Ill, in which It was held that the conduct of 
tho parties was immatcnalj; Ultnaksbi i\ 
Subramanya, 141. A ICO (1887) jSankumani 
f. Ikoran, 13 M. 213 (1889) ; Vishnu Sak- 
haram V. Knshnano, 11 B. 153 (1886); Puna 
Bibco V Khoda Buksb, 22 W. R. 39G (1874) ; 
Khemna Gowala v Badoloo Khan, 0 C. 251 
(1880) [reference to arbitration]. See Hukro 
Cband, Res Judicata, 4C8-473 
(4) Kesbav v. Vmayak, 23 B. 22 (1897) ; 
and SCO Sayad Nyambula v. Nana, 13 B. 424 
(1888) [objection taken for first timo in 
second appeal], Vclayndamt* Arunachala, 13 
M 273 (1689) ; 3Iohan Ishwar v. Ilaku Rupa, 
4 B 038. 039 (1880), and cases there cited ; 
Biput Bchary Cbowdbry o. Ram Chundcr 
Roy, 14 W. K 12. 15 (1870); JIacdonald r. 
Riddell. 10 W. B. Cr. 79 (1871); Shri 
Sidheswar Pandit v Shri Harihar Faodit, 
12 B. JS5 (1887); Chnodee Cham Dutt v. 
Edaljee Cowasjee, 8 C. 078 (I8S2) [Small 
Cause Court reference — new trial — though 
no objection at tho original hearing] In 
liar Xarain Singh v. Cbaadhrain Bbagwant 
Koar, 13 A. 300 (1891). the Privy Council, 
bolding that » Judge had acted without juris, 
diction, set ssido the decree, although tho 
point was not raised either in tho first Court 
or tho Court of Appeal in India : Nidhi Lai 
r. Maxhar Ilosscin, 7 A. 230 (1884) [provided 
Ibero 1* on the record 8ufuci<‘at material to 
f ubstantiato the objection] 
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jurisdiction tUough not taken in the lower Court,' because acts done without 
jurisdiction are acts of no legal effect at all and might be set aside.(l) At the 
same time it w.as said that thougli the question of jnrisdiction might be taken 
for the first time on appeal, yet if the want of jurisdiction did not appear upon 
the pleadings, evidence or admissions of the parties, the Court would 
not, upon a mere suggestioo, remand the case to ascertain further facts in 
order tliat the question of jurisdiction miglit be considered. (2) The objection 
should be raised in the couTbC of the proceedings. Ho who having an appeal 
and u special appeal on a question of jurisdiction, has not availed himself of 
those remedies, renunctncil jun pto 5c tvtroducto. An omission to urge objections 
there is to be treated when the proceedings have been completed ns con- 
clusive (3) When no objection to tho jurisdiction of the first Court was 
raised in the grounds of a regular appeal and the first Appellate Court declined 
to hear the question argued, it was held that the objection should have been 
considered and dccided.(4) Tho present Code, however, enacts that no objection 
to jurisdiction (“place of suing”) shall bo allowed in any appeal or.rcvi.sion 
unless taken in the Court of first instance before settlement of issues 
(scot 21, post). 

If a party protest against jiu-isdictTon he is not bound to retire ; Iio can 
go through tho case subject to protcst.(5) If an objection to jurisdiction ia 
first taken at a late stage of the suit, and the jurisdiction is doublfnl, tho proper 
course IS to proceed to determine the suit.(6) As to the form of the order where 
an objection to jurisdiction is raised and allowed, see notes to 0. 'V^I. r. JO. 
In some cases a party has been held to be estopped from proving tvant of juris- 
diction in a subsequent suit (7j or in further proceedings (8) 

Subject-matter — Jurisdiction over the subject-matter primarily depends 
on the nature of the cause of action alleged and of the relief asked. It is not 
however the e.tislcDCc ol a cause of action which constitutes the subject- 
matter, but tho allegation of such existence (9) Nor is the subject-matter of 

(1) Oooroo Persad Roy v Ju^goLundlioo 
Srozoojndar, W. R. Sp. Ko., p 16, F. B. 

(1862) ; Ramayya r Sublu%t}'Bdu, J3 M. 26 
(1880) ; Raioarain r. Aaooga ^lohuo, 26 C. 

608, 600 (1809). As regards estoppel against 
pleading want of jun«dictioii, aeo Authors* 

Eridenco Act, 6tb cd.. Introduction (o Cb. 

vin. 

(2) N&tcnudda Jouard.-ir r. Fcolt, 3 B. L- JC. 

283 (1869). 

(3) Naro Ilari r. Anpumabal, JI B ICOn., 

17J, 172 (JST'l), ride jwl, '‘Eatoppel,” 

(4) Slotilal Rsmdss r. Jamnadas. 3 B 
If. C. R.40 (1605). Otbcrwisoilitwrrconly 
an irregularity: Ram Kisben Dpadhia v. 

Jlipa Upadhta, 13 A. 6S0 (1891) 

(6) llamlynr. Bcttr]y,CQ,B.l). (>3(1870}: 
rf. J-edgiird r. Bull, 9 A. 101 (1886); as to 
eo'U nhere the ple.a of nant of jurisdiction Is 
ralw.l and allowed, («it tin- party raising it is 


\ 

\ 


responsible for tho prior proceedings, seo 
Aftabooddecn Aluued v, JUohineo hfohun 
Doss, IS tv R. 48 (1871). 

(0) Bagram v. Jfoscs, I Hyde, 284 (18W). 

(7) Sco Hukm Chaud, op. at. 41C; Karo 
Han V. Anpumabai. 11 B. ICO, n. (1874), 
ante, Drobo Jloyeev. Bipm Hundul, lOtV, R. 
C (1863) ; Gopo Nath v, Bbugwat Pershad, 
10 0.707(1884): Ooma Soondurce o. Bepm 
Bcharce. 23 W. R. 229 (1870) ; Nchora Roy v. 
Radba Pershad Singh, 4 C. L. R. 363 (ISiD). 

(8) ifukui Chand, op. at. 420 ; JUobaTmned 
Ilossoin r. Akayya Narain, 2 B. L. R. Ap. 42 
(1869) ; Naimudda v. Bcott, 3 B L. R. 283 
(I86n), supra,' Koylash Ciiunder c. Ashmp 
All, 22 tv. R. 101 (1871) As to s 11 of 
(ho Suits Valuation Act, 1687, vfJe post, 
“Pecuniary Jorisdiction ” 

(9) See lliikm Chand, Res Jiiilie%la, 2-U) 
tl »*•]. 
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a suit necessarily identical with the property to which the suit relates. The 
Rubjcct-matter of a suit is generally the specific thing sought m it In a suit 
for damages for injuring a carriage the snbjcct-niattcr would m one sense bo 
the carriage, but the object of the suit would be the amount demanded ^\’here 
there is no material property concerned, as m a suit for slander, the subject- 
matter cannot be identified with a tangible thing Where, on the other hand, 
the claim is for a particular field, that field as a matcnal object is sought and 
is regarded as the subject-matter of the suit. Tliese meanings of the term are 
not inconsistent. They arc reconciled by saying that the field is the subject- 
matter ill so far as it is conccive<l ns embraced in the command or adjudication 
sought. Hence what is sought is the true measure of the subject-matter, not 
what the suit is about in a wider and vaguer sense (1) It has been recently held 
by a Full Bench of the Bombay High Court, that wlierc the main purpose of a 
suit was to determine a right to immoveable property, a Small Cause Court had 
nevertheless jurudiction to entertain it if the relief asked was not for immoveable 
property, but for payment of a sum of money (2) 

In every suit the plamtifi advances two matters for determination t— 
whether ground exists for resorting to the Court for aid, and if it docs, the relief 
claimed as due Xcithcr of these matters alone is the subj'ect-matlcr of 
the suit, to the exclusiou of the other, since each alike is matter necessary to 
bo determined to the suit before a decree can be granted to the plainti5.(3) 
Is'ot can the nature of the defendant’s plea affect the jurisdiction acquired by a 
Court over the plaintiff’s claim.(l) Even an equitable claim of set-off, to which 
0. VIII. r G, postj docs not apply, will not be taken cognizance of by a Court 
if it is in excess /of its pecuniary jurisdiction, though that circumstance will 
not affect the jMisdiction of the Court over the suit itseU.fO) Jorisdiction 
over the subjem-matter must exist throughout the proceedings in the suit. 
Jurisdiction must esast at the time of its institution os well os at that of its 
disposal (6) The decision in Shamrav v. Niloji (7) is not against this view, as 
the decision is grounded on the circumstance that jurisdiction in proceedings 
taken for the execution of a decree is by law not made to depend on the amount 
in respect of which the execution is taken, but on the amount claimed in the 
suit in which the decree was given (8) 

Tiic late Supreme Court possessed no Appellate Jurisdiction but a general 



(1) Ptr West, J., in Ijikshman Bbatkar f. 
Babaji Bhatkar, 8 B. 31. 34 (1883) ; Ilukm 
Chand, op. cil 299. 

(2) Puttangowda v. Nilkantb Kalo Bes- 
phande, 37 B. fi75 (P. B.) (1913) ; and see 
N'inayak r. Krishnarao, 25 B. 025 (1901). 

(3) H.amatii Singh r. Kirpa Ratn, ISS7, 
r. R. No 1, cited m Ilokm Chand. op. eil, 
299, 300. 

(4) nohind Singh r. Kallu, 2 A. 778 (18S0) ; 
Bahadar r. Nawah Jan, 3 A. S22 (1881); 
Chandu r. Komhi.O >1. 208 (1SS15) ; Bliaj Mai 
V. Inhora, ISSR, P. B. No. ICO. cited in Ilukin 
riianJ, op eit. “04, when- other aimiUr ra«-s 


from the Punjab Chief Coort are Cited. Iho 
value of the auH is not altered bj the plea of 
(he defendant, whether that jdea be tnio or 
false' Jag L»1 r. liar Narian. 10 A. 624 
(I8SS) ; Sbumbhoe r Prankristo. 13 W. II 
105 (1870) '1<^P*'*”** “P®" 

way the suit is framnlj. 

(5) Biojendra Nath r Budge Badge Jute 
Mill. 20 & W7 (IS93). 

* (C) See linktn Chand. op eit.40.7: CJIiando 

r.KoniW,9M SI2(ISSC). 

(7) l0I1.202(IS.sr.). 

(s) Ilukm Chand, op. ft. 407. 40C. 
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aa well as a local original juiisdiction embracing matters civil as well as 
criminal. It executed its own writs and processes tlirougliout the provinces 
and districts annexed to and made subject to the Presidency of Port William, 
such provinces and districts being within the limits of its general juris- 
diction. 

The jurisdiction of tlie High Court is, in some respects, analogous to that 
of the Supieme Court; but is, in other respects, wliolly dissimilar. It lias an 
Appellate Jurisdiction, as e.xtensivc as that possessed by the late Sudder Court, 
which it never exercises for the purpose of enforcing its decrees or orders, the 
same being enforced tlurough tbe subordinate Courts : and it has an Extra- 
ordinary Original Civil Jurisdiction, and also an Extraordinary Original 
Criminal Jurisdiction, peculiar to itself. It has, besides, a Civil Jurisdiction, 
a Criminal Jurisdiction, an Admiralty and Vice-admiralty Jurisdiction, a 
Testamentary and Intestate Jurisdiction, and a Matrimonial Jurisdiction. 
Sects. 11 and 12 of the Letters Patent, constituting the High Court, relate to 
Its Original Civil Jurisdiction , sect. 13 to its Extraordinary Original Civil 
Jurisdiction ; sects. 21 and 22 to its Ordinary Original Criminal Jurisdiction ; 
sect 23 to its Extraordinary Original Criminal Jurisdiction ; sects. 31 and 32 
to its Admiralty and Vice-admiralty Jurisdiction ; sects. 33 and 34 to its 
Testamentary and Intestate Jurisdiction ; sect. 85 to its Matrimonial Juris- 
diction ; and sects 24, 15, and 16 to its Appellate Jurisdiction Its Ordinary 
Civil Jurisdiction, unlike the Jurisdiction of the Supreme Court, is merely 
local : as is also its Matrimonial Jurisdiction. Its Extraordinary Original 
Civil Jurisdiction is to try and determine any suit being or falling within the 
jurisdiction of any Court, whether within or without the Bengal Division of 
the Presidency of Fort William, subject to its superintendence, when it shall 
think proper to do so, either on the agreement of the parties to that effect, or 
for the purposes of justice. Its Ordinary Original Criminal Jurisdiction is 
both local and general, and is in all respects tlie same as that exercised by the 
Supreme Court on its Crown side. Its Extraordinary Original Criminal Juris- 
diction 13 over all persons residing in places within the jurisdiction of 
any Court, formerly subject to the superintendence of the Sudder Nizamut 
Adawlut at Calcutta, whether within or without the Bengal Division of tho 
Presidency of Fort William; and, in the exercise of this jurisdiction, it has 
authority to try, at its discretion, any such persons brought before it on charges 
preferred by tlie^ Advocate-General, or by any Magistrate, or other officer, 
specially appointed by the Government in that behalf. Its Admiralty 
and Vice-.idmiralty Jurisdiction is the same as tliat exercised by the Supreme 
Court on its Admiralty side, and by the late Vice-admiralty Court. Its 
Testamentary and Intestate Jurisdiction is the same as. that exercised by tlic 
.Sujirem'p. Court on its Ecclesiastical side.* As regards the Original Civil 
Jurisdicnon of the Court, sect. 2 of the Ijotters Patent provides that “the 
High Court of Judicature at Fort William in Bengal, shall have, and exercise, 
Ordinary Original Civil Jurisdiction, w'ithin such local limits ns may, from 
lime to time, be declared and prescribed by any law or regulation, made bv 
the Govornor-Gcneral in Council, and, until some local limits sliali lie so 
derUred, and pre-scribwl. within the limits declared and prescribed by the 
rrnclnmatioTi- fixing the limits of C-slcutta issued by the Governor-Genera! 


\ 
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in Council, on the 10th dny of September, 179 1, and the Ordinary Oiigmal 
Civil Jurisdiction of the saiJ High Court shall not extend beyond the 
limits, for the time being declared and proscribed, as the local limits of sucli 
jurbdiction.” As no law or regulation has been made by tbe Governor- 
General in Council, declaring and prescribing local limits, witbin which the 
Ordinary Original Civil Jurisdiction of (be Court is to be exercised, the 
limits of the town of Calcutta are the present limits within which jurisdiction 
is to be exercised (1) 

Certain Courts ore of limited but exclusive jurisdiction, such as the 
Presidency and Prorincial (Act IX. of 1887) Small Cause Courts, which have 
limited jurisdiction of an exclusive character over certain classes of suits for 
money or raoveahlc property, which may be tried summarily and which on 
that ground arc excluded from the juris^ction of the ordinary Civil Courts. 
Tliero are, however, numerous rulings to the effect that the nature of a suit 
is not changed because a question of title is incidentally raised in it.(2) 
As to other Courts of exclusive jurisdiction, seejxMf, “ Either expressly ortmpliedhj 
tarred." As regards the valuation of the subject-matter as giving jurisdiction, 
sec " Pecuniary Jurisdiction," post. 

Just as sect. 9 of the last Code enacted that no person should be exempted 
from the jurisdiction, so as regards subject-matter sect. 10 enacted that, subject 
to tlie provisions of the Code and other enactments to which reference will be 
made, no civil cause is exempted from the jurisdiction of the Civil Courts (vide 
post)* Generally spealdng, with the exception of Small Cause Couits(3) and 
Revenue Courts (4) the jurisdiction (subject to the conditions mentioned in 
sect. 10) as regards the subject-matter is not limited, though the power to 
take cognizance of a particular suit may be affected by its value So though 
a Munsif in Bengal may try all suits cognizable by Civil Courts, he can only 
do 80 in the case of suits the value of which usually does not exceed 1000 rupees. 

(a) Local jurisdiction. — ^The jurisdiction of a Court, apart from 
statutory power, can only be exercised over persons who are within its 
territorial limits (5) For the exercise of judicial power this country is 
divided and subdivided into small local areas, varying for different grades of 
C iurts and_ generally liable to a change by the Executive Government (fi) 


(1) Sagore Dutt v Ram Chunder Slitter, 
1 Hyde's Reports, 13G (18G3), per Wells, J. 

(2) Alagirisatni v Inna«i, 3 51. 127, F. B. 
(1881); Sraoappa v SlcCarthy, 3 51. 192, 
F. B. (1881); Bapujiv Krisha]i, 15 B 400, 
403, 404 (1890); Slohesh Slahto v Sheikh 


15 W. R ICO (1871) [the decnion on title is 
not conclusive, except as regards the claim in 
that suit) It ia tho nature o! the eait ns 
described in the plaint, and not the nature of 
the ilefcnco which ileterminea jurisdiction. 
ri.te JVM/, p. 78 As regards the juris- 


diction in particular cases of Presidency and 
Provincial Small Caose Courts, as also of 

Oonrts of Cantonment Slagistratcsand Courts 

of Rciinest, see esses cited in O’Kinealy’s 
Civil Frocedoro Code, notes to s 15 

(3) Tide ante 

(4) See as to these Ifukin Chand, Res 
Judicata, 26S; O’Kmcaly’s Civil Procciliirc 
Code, notes to s 15. and post. 

(6) Hadjee Kascem V Hadjee Isnpf, 6 
C. W. N- 829 (1902). 

(C) See Huhm Chand, Re* Jadicata, S18 et 
seq In England local vena* fa to 

local Tnatten eonfinned Ufti, vhen 

local venues were alic' * * Omrto of 
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TJio limits of tbeso areas deterraino the local limits of the Courts’ jurisdiction 
for the trial of original suits and appeals. Personal jurisdiction depends on 
the place of residence or business of tho defendant. Tlic former for transitory 
actions, that is, actions ^hicli arc brought on occurrences which happen any- 
where, depends on whether tho cause of action or part of the cause of action 
arose within tho local limits of the jurisdiction, and for local actions or actions 
relating to immoveable property or for the recovery of moveable property 
actually under distraint or attachment, depends on the situation of the 
property within the local jurisdiction. The case of moveable property attached 
or under distraint is an exception to the general rule that personal property 
has no locality, by which it is not meant that it has no visible locality, but that 
it follows tho person and is governed by tbc bw wbicli governs hlra.(l) Tho 
exception in the Code (2) is probably founded on the fact that in tho ease 
given tho situs of the movcablo property is fixed and cannot be altered by any 
person at his pleasure, and, perhaps, also for the convenience of judicial 
administration. The limits of these different areas determine tho local limits 
of tho Courts’ jurisdiction for the trial of suits and appeals. The difficulty 
exists in what has been fitly described as the localization of suits, and rules 
have therefore been enacted by the Legislature for determining the circum- 
staucca in which a suit may be taken cognizance of by the Courts having 
jurisdiction in any particular area. 

Clause 12 of tho Letters Patent determine the ordinary originab juris- 
diction of tho Presidenev High Courts, tho High Court at Allahabad having 
no ordinary original civil jurhdiction.(3) There has, however, been consider- 
able conflict of opinion as to tho several essentials of jurisdiction for which 
provision has been made by these Charters, (4) chiefly as to the jiaturo of “ suits 
for land.” To avoid such differences of opinion in the Provincbl Courts, the 
Code, in sects. 16-20, makes detailed provisions as regards jurisdiction, 
and in any case governcil by tho^se sections there can liardly be any difference 
as to the character of the local suits, to which the principle of territorial juris- 
diction must bo held to apply. These provisions, as also those contained in the 
Charters, are dealt adth m the Notes to those sections. 

It lias been held that a Court has no jurisdiction to hear and decide a suit 
or appeal wtliin its jurisdiction and cognizable by it, if it is instituted 
in a Court not having such jurisdiction,(6) oven though it may be transferred 
to It by higher judicbl authority. Tho Calcutta Court has held (6) that it 


Equity, which were always nnfettcred by 
local venue, entertained suits affecting lands 
abroad. Sec Oempanhsa de Mocambiquo v. 
Rritish South Africa Company, 1S93, 2 Q. B. 
C8. Tho local limits of the Calcutta High 
Court were fixed by proclamation of tho 
Covemor-Gcncral on 10th Sept., 1704, and 
arc given at p. 4GI of Bcichamber’s Rules and 
Orders, ed. 1900. 

(1) Companhia do Mocambiquo t*. Bnt»h 
South Africa Co„ 1892, 2 Q. B. m?, per Lord 
E-hor 


(2) S. 16, cl.(/) 

(3) As to the distinction between ordinary 
and extraordinary jurisdiction, see Navivahoo 
V. Turner, IG I, A. JC2 (1889). 

(4) Sco notes to ss 17, 18, post. 

(5) Paebaoni Awastho v. llalii Bahsh, 4 
A. 478 (1882). 

(C) Peary Ball Mozoomdar v. Komal 
Kishoro Daisia, 6 C. 30 (18S0) ; Ram Narain 
Joshy p. Parmeswar Narain Jfahta, 25 C. 
.39(1897); R. t. Mangal Tclccliand, lOB 274 
(1886) (Cr. P. C., B. 520]. 
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could direct tlie transfer of an npiioal only from a Court haring jurisdiction 
to receive and tr)* it, nnd tliat (l«;i»Jon waa approved of by the Judicial 
Conrmittce (1) 

An to the juri«diclion over proccedinga in execution of a decree, scoaect. 
33, ]x)^t 

An nppc.ll cannot be lic,aril upon tlio merits unless the decree from winch 
the appeal was proferTe<l was p.T«s«l by a Judge having.jurisdiction over the 
matter in dispute The Appellate Court is only a Court of Error, and tlie 
trial by an Appellate Court cannot bo accepted in phicc of a trial by 
the Court of first instance (2) Hut ibougli the Appellate Court cannot 
entertain the appeal on the in''rits where a Subordinate Court has no juris* 
diction over the trial of a suit or appeal, the Appellate Court authorized to 
hear appeals from that Subordinate Court has power as such to set aside its 
proceedings on an appeal (3) So where a defendant appealed from the 
Deputy Collector to the District Judge and the plaintifi then appealed to the 
High Court, upon an objection to the hearing of the appeal, on the ground 
that as no appeal lay to the District Judge <i/ortiori no appeal lay to the High 
Court, the objection was overruled and the lligli Court reversed the decree of 
the District Judge and restored that of the first Court (1) As to the effect of 
absence ©{'objection to jurisdiction, see sect. 21, 

(&) Personal jurisdiction.— As alre.idy stated, jurisdiction is conferred 
by the various Cliattcrs and Letters Patent and Acts of the Legislature, to 
which recourse must be had, to determine the extent of jurisdiction in the 
case of any particular suit nnd Court. And such jurisdiction may be con* 
sidered with reference to the (a) parties, (b) subject-matter, (e) local, nnd 
(d) pecuruary limits. 

In the first place this section and sect. 10 of the last Code enact general 
rules which arc applicable lo all Civil Courts. 

Tlieir effect may bo generally, though succinctly, expressed in the language 
of Garth, C.J., ina ease in which the defendant was master of an Italian vessel ; (5) 
*' There is no doubt whatever that by the law of this country, which is the same 
in that respect as the law of England, Civil Courts as a general rule, liaTC juris- 
diction to try all civil suits against all jiersons of any nationality within the local 
limits of their jurisdiction.” 

Sect. 10 of the last Code dealt with jurisdiction over persons. Prior to 
18.j0, Courts presided over by native officers were not competent to take cogniz- 
ance of suits to which Europeans or Americans were parties. The Code of 
1839 enacted the samc-nile ns that contained in sect. 10 of the last Code. The 

(1) Ledgard r. Bull, 9 A. 191 (1880) But dcctves of both 0>utt«. dismissed the suit, 

see HuVm Chand. Bes JudieaU, -438. and direcltd that the pliint be returned for 

(2) VeUjTidam f. Aninsehala, 13 M. 273, presentation m the proper Court. In these 

274 ( 1 SS9) cases there u merely an inquiiy as to whether 

(3) Jwala rra'»d r Salig Bam, 13 A. 0717 jorisdKtion exists. As it u open to the first 

( 1 gOl ). Court to tnabe such inquiiy.ao can the Appeal 

(4) lb In the ea«e cited in the last note, Court if the former errs. fVe Hakm Cluind, 
ns it was held that neither of (he lower Courts I’es .ToJieala, 400. 

had jiinsdictioii, the High Coiirtsrtssidethe (.'O Olnerr lATerm.inc S78. 8S2 (IR^t). 
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provisions contained 5n tliat section were first enacted by Act XI. of 1830, 
and were reproduced in tbe Code of 1839, and in subsequent Codes TJieir 
retention lias been considered no longer necessary, the principle of Jaw wliicli it 
embodied hanng been sufficiently established- 

Tlic repeal of sect l.'il of the ^Vrmy Act by 51 *k 52 Vitt. c. 4, B. C, lias 
removed the limitation on the general jurisdiction of Ciril Courts in regard 
to suits for debt against offiicrs holding the King’s Commission.(l) Tiicre 
are particular enactments (2) exempting from the ordinaiy jurisdiction 
particular persons or classes of persons, and sect. 80, post, contains special 
provisions relating to princes, chiefs, ambassadors and envoys. Tliero was 
nothing, however, m sect. 10 which affected such personal exemptions, as they 
were not on the ground of descent or place of birth, but by virtue of sperbl 
enactments. 

The exemption of independent foreign Sovereigns from the jurisdiction of 
all Civil Courts is, as a general rule, universally adjnitted.(3) As to the con- 
ditions in which protected independent native princes may be sued, see sect. 
80, post. “ It is an attribute of sovereignty and an universal law that a State 
cannot be sued in its oxm Courts without its consent.” (4) A Sovereign 
State may, however, bring and nvnntam a suit as any other suitor. As to 
suits by foreign States, see sects. 84, 87, post. In India, however, the 
Government, unlike the Crown, can be and is often sued. And this is so on 
account of the original tradmg character of the East India Company, who in 
course of time acqmtcd the Government of India, and from whom the late 
Queen took over the Government. Tho statute 21 & 22 Viet. c. 105, which 
transferred to the Crovm the possession and government of tho British 
territories in India, expressly provided for a continuance of both the nature 
and the extent of liabihtics with which the revenues of India in the Company's 
hands were cha^eablc As the Crowm could, however, not be sued as the 
East India Company could have been, in her own Courts, it was enacted by 
sect 65 tliat tho Secretary of State in Council should and might sue and be 
sued as a Body Corporate and that all persons might have the same remedies 
against the Secretary of State as they could have done against the East India 


(1) Piko V. Carey, 1897, All W. N. 203 

(2) These exemptions generally have refer- 
ence to tho head or members of certain 
families which ruled tracts of country since 
conquered by the British Goveiiiment. 
Reference, for instance, may be made to s. 2, 
AcSXIII. oflSCS; s. 11, Act XVn, of 18C3, 
relating to the consent of the Governor- 
General to suits against the ex-King of Oudh 
and the Kawab Kazim of Bengal; to s. S, 
Act XX. of 1873 ; s. 1, Act XXXVII. of 1858, 
which enact the same with reference to the 
I’rince of Arcot and certain members of tho 
family of the lato Kawab of the Carnatic 
named in the Act, the consent required being 
that of the Governor of Sladras ; to Act 
XVirr. of 1848, which enacts the «ame with 


respect to certain mcmbciu and servants of 
the family of tho iato Xawab of Surat named 
iu the Act, the consent required being that 
of the Governor of Bombay. 

(3) See Hukm Chand, Res Judicata, 372 el 
teq ; Sligbcll t'. Sultan of Joborc, 28!)4, 1 
Q. B. 149 , but a foreign sovereign may 
submit to the jurisdiction by a submission in 
the face of tho Court, as, for example, by 
appearance to a vmt, ib , per Lopes, L J. 

(4) Per Sir Barnes Peacock, C.J., in P. & 
0. S. N. Co V. Secretary of State for India, 6 
B. IT. C. R. App 1 (18GI): Nobin Chunder 
Dey V. Secretary of State, 1 C. 11 (1875) ; 
The Secretary’ of State o. Harl Bhanji, 5 AI. 
277 (1882). 
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Companj', and that the property and clTccl!* thcrchy \c-''tcd in the Crown for 
the purposes of the Government of India, or acquired for the said purpose.', 
should be eubjoet and liable to the same judgments and executions as they 
would, while vested in the Company, have been liable to in respect of debts 
and liabilities lawfully contracted and incurrctl by the Company It may 
therefore be generally said that the liability of the Secretary of State to be 
sued depends on that of the East India Company, and the liability alleged 
must be one inctirrcd on account of the Government of India (1) But as the 
latter could not be, therefore the Secretary of State lannot be, sued for all its 
apts. The Company, though established originally for purposes of trade, 
acquired in tune sovereign powers (2) Therefore acts done in the execution 
of these sovereign, powers s\cro not subject to the control of the Municipal 
Courts.(3) Though the principle is well established, there is some conflict of 
opinion ns to what acts are to be deemed acts of State, and therefore beyond 
the cognizance of the CmI Courts (4) The meaning of on “act of State” 
has been defined by the PriNy Council to be “bomcthing which appertains to 
the functions of Government.” (5) 

Several Indian Acts exempt from the juri«diction of Ci'il Courts various 
acts of executive and revenue ofiicets done in discharge of the work of adminis* 
tration See, for instance, Act IX. of 1859, relating to the claims to property 
heizod as forfeited, and jiosl, •' Sulject-matlcr." The c.xcmption in some eases 
only extends to certain Courts or classes of Courts (6) 

As a general rule, the Court has jurisdiction over all persons, whether 
subjects or foreigners, (7) present in the State at the time of the institution of 


(1) Shivabhajau t'. Secretary ofSUte, 23 U. 
314 (1004) 

(2) Sco Gibsoo i'. East India Co , 6 Bmg. 
N. C. 273. 

(3) Secretary of State v Itamacbei Boyco 
Sahiba (Tanjore Case), 7 M. 1 A. 476 (18C9) , 
East India Company v Syed Ally, 7 51. 1 A. 
578 (1827); Elpbmstono f. Bcdrechund, 1 
Knapp, P. C. C. 316 (1830); Jchangir v. 
Secretary of State, 27 B ISO (1002). 

(4) See HukmCband, op cU pp 372cisc(i.; 
Salig Ram r. Secretary of State for India, 1 
A. Sup. 119 (1872) , Bhagwan Smgb f. Secre- 
tary of State, 2 I. A 33 (1872) ; Forester r. 
Secretary of State, I. A. Sup 10 (1871-72) ; 
Hail Sadasliir v. Sbaikb AJinudm, 11 B. 
235 (1886); Moodelcy r. East India Co, 
Bro C. C. 469 ; Sbeo Lall Bobra v, Sbaikb 
Slabomcd. 13 W. R. P. C, 4 (1869) ; P. & 0. 
Co. f Secretary of State, 5 B. H. C. R. App 
9 (1861); Nobin Cbunder Dutt «•. Sccre- 
tary of State, 1 C. 26 (1875) ; Secretary of 
State t'. llari Bhanjee, 5 51. 279 (1882); 
Vijaya Ragava v. Secretary of State, 7 51. 
400 (1884): Coswami r. Uadhowdaa, 17 B 


COO (1693): ShirmaD v. Goswami, 7 B. 620 
(1878) (Act of State of Foreign power]; 
Jchangir r. Secretary of Stale, 27 B. 189 
(1902) ; Sbirabbajan v Secretary of State, 
28 B. 314 (1004). 

(5) Sbeo Lall Bobia t. Sbaik Slabomcd, 
13 W, R. 1*. C. 4 (1869) 

(6) £ 7 6. 32, Bombay Civil Couria Act as 
amendedbya 15 of Bombay Rerenue Juris- 
diction Act, 1876- An attempt was mado 
some yearn ago by tbo Esccutivc to limit tbo 
jndicial power of the Courts in India, It being ' 
proposed that the Courts ehould bo prohibited 
from questioning tbo legality of tbo Acts of 
tbo GoTemor-Gencial in Council, and a 
further proposal ■was made for tbo purpose of 
regulating tbo High Courts without Parlia. 
meat bemg consulted. Sco per Edge, CJ., 

R r, Ganga Bam. 16 A. 151 (IS91) As 
regards tbo protcclion afforded to judicial 
ofheers, see Act XVHI. of 1850, and Sin- 
clair r. Broogblon. 9 C. 311 (1882). 

(7) Seo Olmer r. Laiwxzo, 10 C. 878, 8S2 
( 1884 ). 




78 


TJiE CODE OF CIVIL mOCEDUnE. 


Pabt I. 
Sec. 9. 


tlie Biiit, whether their prcbcnco h leinporary or pcrmanetit. At* regards non- 
resident foreigners, Plowdcn, J, in llilcraiiift Singh v. Bir Siugli,(l) said: 
“ Thcro 13 certainly, so far as I can ascertain, no rule of international juib- 
priidenco universally recognized that a Jlunicipal Court is absolutely 
incompetent to exercise jurisdiction over a non-resident foreigner, and it is 
certain that in manj', if not in most, countries the Jlunicipal law authorizes the 
cxcrciso of juri*!diction in such eases by its oim Courts, subject, generally 
spcaldng, to the condition that notice, actual or constructive, bo given to the 
absent defendant. For instance, the Code of Cndl Procedure (sect. 10 of the last 
Code) enacted that no person should, by reason of his descent or place of birtli, 
be, iu any cuil proceeding, exempt from the jurisdiction of any.of the Courts, 
and in sect 89 (now 0. V. r. 25) tho Code provides for service of summons out 
of tho jurisdiction, while sect. 17 (now sect. 20) autliorizcb tho Court to tako 
cognizance of certain suits when tho cau«o of action has arben svithin tlio 
jurisdiction ” It appears, hoivovcr, to be generally agreed upon, that even 
the personal service of a summons on a non-resident foreigner at his foreign 
domicile can create no jurbdiction so os to render the judgment enforceable 
HI tho Courts of any other Stnte,(2) inasmuch as no Sovereignty can extend 
lU powers beyond its own territorial limits to subject either persons or pro- 
perty to its judicial decision. And there is no principle for holding that 
tho mete possession of property m the foreign country would, by reason of 
the protection enjoyed, confer on the Courts of that countr}’ jurisdiction over 
a foreigner neither domiciled nor resident therein, in respect of matters un- 
connected with the property (3) UTiUst everj* tribunal may execute process 
against property withm its jurisdiction, e.vJ3tcnce of such property affords no 
sufficient ground for imposing on the foreign owner of that property a duty or 
obhgation to fulfil the judgment.(4) Sec, further, as to persomal jurbdiction and 
residence, sects. 19 and 20, fosl, and notes thereon. 

l\o sort of jurbdiction can bo obtained against one who was dead uhen 
the suit was commenced against him as a defendant or in his namo as plaintiff, 
and a judgment for or against him must necessarily be void.(5) If a suit is 
once validly commenced in any Court, jurbdiction is not taken away by tho 
change of residence or country by the defendant, and the weight of authority 
13 in favour of tlic view that jurisdiction b not divested by death of either party 
after the institution of the suit, and a jm^ment rendered after a party’s death, 
tliough erroneous, os voidable and not void (6) 

Tiie general provbion of law enacted by sect. 10 of the last Code was held 


(1) 18SS, r. B. No. 191, p. COO, csitcd in 
Ilukm Chand, op. cil 373, where the subject 
19 generally treated. 

(2J See Hukm Chand, op ett 373; thecaso 
of forcignoiB domiciled hero but temporarUy 
absent is diifcrcnt. 

(3) Nallatambi I^Iudaliar v. Ponnusami, 2 
W. 400, 404 {1879). 

^4) Schibsby v, Westenholz, L. K. 6 Q. 
15. 1^3 (1870) ; 800 Pigott on rorolgn Judg- 
ments, 137. 


(5) IVeeman on Jurisdiction, cited in 
Huhm Chand, op. ci(. 403, 400. 

(0) Pjgott on Foreign Judgments, 130 ; 
Hukm Chand, op eft. 406, 407, who points out 
that in Bepin Bchari v Brojo Nath, 8 C. 357 
(1882), a judgment against a person deceased 
was not treated as void, but denied the effect 
otrcajttdicata on tho ground that neither tho 
deceased nor the representatives w ere jiartics 
to the suit in which that judgment was pro- 
Bounced. 
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not to fr*o nl ar th. l J.!** tmit f'n tiiV 

caro c! :L» s.2 J j':o;-''ny »if /.-Ji"/** Itf 

(c) Pccrs:?.r7 IzTiLi'.zMrsn. - Tf.?v;/*.ov' tin n/ituuy il.’U. f tnuu 
of dirtrtr: jit.i-.-i-'iVi fi f.s't hi lUlUoi.' u* 

pr«sc7u.fi I i-il li <}•'.*»?'//*', v).'*!,// ^<><y i'uiiii )..ja 

jsnAi 2 r::.i '.-rtr l 2 -t jiLri—Jli; /'.u*. f.*>i i^i* 4iu\y Vi tUr, ti-iUnn 

of tl* s-rr :cr: Vj /.f 

wLs:d iT* ai* i -vuii _i ‘i.i /-'•'* il>. 1 oinia ./<« 

H? ■'-ruj -u-.** i v;a *:.• •.•■jiX.Ui. ;u'j. .. '-v. ' f • -« / f/jy/j f'lx/jio 

i* ti^ ttCuu--, '.C vuh'.t iu.-ij vr u.i • .• *. /.f */ *. 1‘iiMnj y 

Cir‘'‘ C-’'.r”.t vij'o- * i>‘ t>* *■ ••* v.* >».'••* \ • toyi * / »<;*/! ioi </</<. j 

t't '■* mv*"’’ 

It vi-d* ”■ *a<‘ ' '.''..".i ; •’•rr..*-! {.-y *..• />.*./.«. */.' y t,f.4 Kt.aui 

C2t2 Cvv--.* Xri l-'T Jhiiy- m 

Sti'.Ctlt:!?**: »" vi'.j't iC.'i'Vt :•> tct f.TC.t'-'.ir.t Iff hi tl.f. Cl, 'll. 

(Tijil jrvjjm'.’it it,"* b'‘i‘r. t’"*. vt iSect jsrij«i.r:t;ot to I,*: i/.tHif 

c£ yr.w{w% t'V al'. r.n.nsal su:tj f^r tic ttcc lets* o'.'^f.tJulU hy 

(."ItZ Ciurti. Tirt yr.".<»l>.tioa of a 3tar.nf, crJ<.*5 Ir LhiiCi’n'ki., 

it Lzuzmi w suiw, tl\rt value of wfcicli tl«'<a not ciiooj KCO rcj-<<*i.(3^ Tf.** 
CW. Court! Act (XIV. of fot Dliyict, Jnjt.i, 

ami SxiLordin it<* Jui!.*v5t, eKo Utlor ot v<Kot« »to of two tfasita. 
lie j irdiiilcti'or. of the fint ela'-t oxtotuU t*' oU awU-*. »inl of tiesecon'l to «»M» 
zzd frocoedinji of which tho sul>j«-» ihv» not in aiaount or 

T*ru<t rufiopi (1) 

The Oudh Civil Court! bto goVrinvil Act XIU. of JS79. 7hftii mo 
fvir grades of Courts: The Judnlal (ViumH^loaor and PistnVt vvf;// 

have appellate j'ltriiiUction. and tho hittor orisinal jnmdicfion also, and 
ordinate JuclgtMand Munilfa. whosojuiUdivtloM, subject to notification, fa Ul///) 
rupees and 1000 mpeos irupeotlvolyd*^) 

Everj- suit muH ho instituted in tl«» Comt of the lowest padc anufjiuoi 
to try it (6) What /siW deteiimnea tho jMn^dKtiou w the rhwi o, 

«uM«ct-maUcr of tho claun. ns cstiuinted by the pUmtiff. and tins d« t. 
having piven tlio iurisdictiun. the juusdiitiim itself contmucd wbotxv,/ . .. 
event of the suit, unless o dilTeieut \niimf\o eomes into opernliw to jo. 
such a result or to iimko tlio proceedings from the first abortiv<*.(7) 


(] ) In re Shannon, 2 X.^V. 1'. 71'. S2 ( I STC). 
(2) Seo notes to s 15. jwf. 

(3^ ActXlLoIlSST.M.lS.H’- lf“‘t'r«re 

lonoer.Lut not tho present. .\ct, tho 
Judge could assign local limili to tho 
, ® «I.H< Ihikhin* 


land, althougb tho valuer oflLt Lv,', 
such land l^rap nithin the )v«l' 
Jnrwdations JanVi Paa « 

e'K{ISsO); Bahadur !•. K..V*. , ” • 
(ISSt); 3Iodbo*udun t, y^. 

(ISST); hutacoKrfcl/.x.;, 

339 (ISSI) ■' ' ' 

(4) Act 3CIV. fc( Itv . , 

(5) Seo ». 17, An ,■ j« ' 


for inoocy not cxticding 


theUi»iV'-uaik‘-“' 


(ti) S. 15, fMt 
(7) LaUhtiMb 4 
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Tliu sul'jcct-roatter and value of a suit is determined by tlic plaintid'H 
statement of demand Jurisdiction is not affected by the defendant’s plea, it 
being a fundamental principle that competence is determined by the plain* 
tiff's demand and not by the defendant’s answer, wliich only impugns the 
existence of the demand but does not alter or affect its naturc.(l) It is the 
claim therefore and not the defence adiich is to be looked at for the purpose of 
determining jurisdiction (2) 

As regards the mode of valuation, the value need not on general 
principles bo always the same as that for the jiurpose of levy of court-fees. 
Formerly questions frequently arose as to the distinction between tlic vnhia* 
tion of a suit for the purposes of stamp duty and tlio valuation of the subject- 
matter of the suit for the purpose of determining the jurisdiction of the 
Court (3) Since, however, the passing of the Suits Valuation Act of I8S7, 
tlicse questions do not generally arise, for that Act (4) providc-j that where 
in suits other than those referred to in the Court Fees Act, 1870, s. 7, sub-sfr. 
V , VI , is , s , cl (d), court-fees arc payable ad valorem under the Court Fees 
Act, 1870, tlie value as determinable for the computation of court-fees and 
the value for purposes of jurisdiction shall be the same This juovision iipplies 
frj Appellate Courts as well as to Courts of fir5fiDstantc.(3) Tlie effect 
tliou’fiiip of the Suits. Valuation Act has been to assimilate flic value 
for couit-fccs and foi jurisdiction and thus to avoid an indejiendcnt inquiry 
to determine the jurisdiction of Courts (0) iniere, however, the value determin- 


(1) Iluktu ebami, C. P. C. llSi. 

(2) Jag Lall v Hat Naraiu biogli. >0 A 
224 (188S) Sco as to the application of tins 
general piincjplo, Ctotiml Siogh v. Kallu, 2 
A. 778 ( 1880) , Bapuji Pagbunatli r. Kuvarji, 
15 B. 400 (1800) , Cbandu r. l\ombi, 9 M. 
203 (1880), Bahadur p. Nan-abjan, 3 A 822 
(1881); AmnU t. JJani, 13 B 489 (1888), 
Ilukm Cband, op etf 242, 252-257 

(3) See Hukm Chand, Res Jud> 300, 310 , 
Daj'achaad f Hcmchand, 4 B. 51$ (18S0); 
Kirty Churn Slitter r Aniuth Nath Deb, 8 
C 757 (1882): Aukhil Chundor r. MoUcence 
^lohun Das, 4 C. L. R. 491 (1879) : ManobaB 
Ganesh i. Bern Bam Charan, 2 B. 219 (1877) ; 
Khuwl Chand r Kagendas, 12 B. 675, 077 
(ISSS) 

(4) S 8, Act VII. of 1887 ; and see also 
31adi3S Cirll Ckiurts Act, a. 14, and Hukm 
Chand, Civil Procedure Code, 267, 268, 

(5) Bai Varunda r Bai Wanegavu, 18 B. 
807 (18G3) ; and bco BbagraDtrai v, blebta, 
21 B 40 (1802); Gulabsmgji v Laksliman 
Bingji, 18 B. 100 (1893); Ibiahimji r. 
Begonji, 20 B. 265 (1895). As to the valna- 
tion ID particular eases, sneb as acconnt 
[Kushal Chand tv Nagendas, 12 B, 675, C77 
(18SS)], adoption, admioistration, partition. 


possession, niosuo profits [Mohmi .Mohun Das 
f Satis Chandra Roy, 17 C. 70-1, 706 (1800)] ; 
Wajih ud dui v. Waliullah (1902), 24 A. 381], 
pro omption [Mababir v. Behan Lai, 13 A, 
320 (1891)3, partnership, mortgage, set off 
(Rampnan Mai t‘. Chand Mai, 10 A. 587 
(1888)1, dcLlaratory suits, and suits to set 
aside alienations by n Hmdu nidoir, an 
instrument in respect of attached property 
or sale, or suits to enforto registration and 
suits of no value or undervalued, or of a 
composite character, sco notes to Hukm 
Chand, Civil Procedure Code, pp. 257-270, 
and O’Kinealy’a Civil Procedure Code, s. 15. 
As to the stamp in eases of aUematiro relief : 
l^shinath v. Uuruda, 15 B 82 (1890); 
additional Court Fee : ChunuiLalv. Ajudhja, 
19 A. 240 (1806) , appeal against decialou as 
to class to which a suit belongs: Dada f. 
Nagesh, 23 B. 486 (1898) ; Shiva v Mahto 
Mahto, 28 C. 334 (1001); as to subsidiary 
relief asked not affecting subject matter, 
see Hukm Chand, op. eit. 243 

(0) See Harihar Prasad Singh r. Shyaiu Lai 
Singh, 40 C. 615 (1913); a plamt rejected 
for insufficient Court fee : held that plaintiff 
could not value his case differently for the 
purposes of Court-fee and jurisdiction. 
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ftble for the computation of court-fees anil the value for purposes of 
jurisdiction is not the same, and it is alleged that the suit has cither by 
mistake (1) or intentionally (2) been overv^ued, the Court enters upon a 
preliminary inquiry before going into the merits to determine this question, 
and if the suit he found to be overvalued it will return the plaint for presenta- 
tion to the lowest Court of competent jurisdiction If the claim is amended 
so as to increase the original value, jurisdiction may be taken away.{3) 
But while the subject-matter of a suit is deterramed by the plaintiff's 
allegations in the plaint, the valuation of the subject-matter, which directly 
determines the jurisdiction in its pecuniary aspect, does not depend absolutely 
on them. The plaintiff can demand anj'thmg he likes, and the demand mil 
determine the jurisdiction, which will further depend upon a proper valuation 
of it But the plaintiff’s valuation of that demand will not always be con- 
clusive for that purpose (4) No person can value his suit at a figure higher 
than what lus own statement of facts shows that the subject-matter of it is 
worth.(5) If, however, during the trial, or at the conclusion of the suit, it he 
ascertained that the claim has been overvalued, it is necessary to sec whether 
the overvaluation has been bond fide or not. The value of property depends 
in large measure upou opinion, and the Court will therefore not declare want 
of jurisdiction if in good faitli the plaintiff has alleged the value to be witbm 
the jurisdiction. 

The approximate amount stated in the plaint may be taken, it being a 
generalprinciple that, evenwhere jurisdiction depends on particular facts stated, 
the proceedings will not be null through a mere error in stating the facts so os to 
found the jurisdiction ; though they wilt be voided probably by fraud, or, at 
any rate, will be voidable against him who has practised it (0) 

It is the lo)Ul fide nature of the claim and not the amount actually 
recovered which determines the jurisdiction, otherwise the Court would in 
many cases find itself in this anomalous position; It would hai'e had full 
jurisdiction over the case from its inception up to the veiy moment of giving 
judgment, and would then find that the conclusion at which it Imd arrived 
had the effect of depriving it of juiisdiction So where a person sued hand 
fidr in the High Court to recover B.s. 843.12 0 as d.miagcs, but through 
defective proof failed to attain a Larger amount than Rs 75, it was held tliat 
the High Court had jurisdiction under clause 12 of the Cbatter.(7) The 


(1) Krisljiiaii V, Ravi Varina, 8 M. 384 
(1885). 

(2) Ilamidunnissa Bibi r. Co]vil Chandra 
Malakar, 21 C. COI (1897). 

(3) Chandii V. Knmbi, 9 Jf. 203 (1885). 

(4) Ilukm Chand, Cml I’roccduro Codo, 
200 

( 6 ) Mootoo r. Verapah Cbetty, 17 W. E. 
243 (1872); the subjrct-mattor in Jtahabir 
Singh V. Rrhari 13 A. 320 (1891), 
not capable o! exact ealuation, in which caw 
the value put by the plaintiff if tomi juit 
may Ix' adopti'd With repartl to mfopjicl 


as to Talualion against a deli:-nd.tnt, ate 
BrohiDO Bfoyce r. Anund Cbander, 22 It'. R. 
120 (1873). 

( 6 ) Kondaji Bagaji v. Anan, 7 B 44'*,45l 
(1883), per WMt.J. 

(7) Siknr Chand r, Somngmull, 1 II 3 do, 
272 (1803) ; ref. Bonomally Naan r. Omp. 
boll, 19 W. n. 20 (1872); Joy Doorg* r. 
Sfaniel: Chand. 10 W. R. 2(3 (1871) ;Mababir 
Singh r. Behan I«l. 13 A. 320 (IMl); 
Ilamrshwar r. Diln. 21 C. B53 (IS'll); a* 
to apjicals aeo Nilmony Singh r. JagaUndhu 
Bny. 21 <\ .Vtfi (IW). the aam- ml- J.a, 

r; 
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r‘-v>n ^Ly tl.*- twour.t ■nhi'L is j'rovt-d a:)! :s a a'’'® 

ri.'iifi*' or iLe Iictioa <jTtr it is t^at t} *■ C-tcrt } to coasjder 

uu'l irj'^ujr^ iti fit tuit, ii<A, osly as to tiat ciaosat, b::t as Id tit total sisoaat 
a‘vl'»-'l for Jn the jjaiat, and dtscusstd in tbo pror^ciinrs; tL? clains for ti« 
jiortjon di*rrji*'>'d b*.in" adjudioaud cj>oa not It-s tLan tlct for tic poitjoa 
doer* •:'! Nor js the otjjf r courst prscticabK as tie craotint proved cannot 
kno’.v/j ;it tht comi3tijo*-m»-nt of the E!iit, and jeri'dirtioa mart l-e ilsed bifoie 
liT'K'.* •litty'i are coraia»-nced and evidence eat'red tJpoa.(l) Tit j'ecaniaij 
j ijn-sdi' t joM of » CjvjJ Court on its on?inal or appellate fide i«, ordicarilr speakinp. 
j'ovcr/jcd by the value stated by the plamtifi in bis plaint ; bat if a rait taving 
ff'Mrd to the valuation m the plaint is tritLin tie jnrisdictioa it is cot carted 
by the Court findin" that a decree for a stun exceeding the limits of its peenniary 
juni'liolion should be given to the plaiotifi.(2) 

ft i« a well-known principle that the merits of a demand arc immaterial 
a? affecting jurisdiction. It is a mistakea conception that jurisdictioa depends 
on f-j' Is or the actual existence of matters or things instead of upon the oUega- 
tioris ron<erning them (3) The question of jnrisdietjoa does not depend upon 
I ho truth or fjls'-hood of the claim, but upon its nature ; it is determinable at 
tli«! « oinmenc* m‘-nl, not at the conclasion, of the inqoiry.fl) It has, however, 
!>' 'Ui h'-ld in Uii« country that a plaintiff cannot give jurisdiction to or take away 
juriKfliMion from a Court by adding to bis claim something to which he was 
not eni ith'd upon any view of the case, and such unwarrantable addition to liis 
clnlm mint be Htnnk out and the jurisdiction of the Court determined with 
Tf-fiircnw to the rest of his claim (5) 

fliit the eases referred to in the first of the last-mentioned decisions appear, 
It has J>een pointed out,(C) to proceed upon a misconception of the nature of 
jiifisdietlon as staled above, unless they may bo justified on the ground that 
un “ exaggerated Haim thus brought for the purpose of getting a trial in n 
dHTi’fi'iit Ooiirl- is substantially a fraud upon the law, and must bo rejected, 


|i(<-ii ujiirllrd In ollior muni wIi*to tlifl ruit 
Jms li'ui !iond Ji-U ovrrrnliirtl, tJio iinlnro 
rif till’ iK'iiiaml tMnmilntiig }uri«lictian : 
Pikjoiulio Dill tIoMamI tv BImma Chum 
f-nliorl, r. C. J8« (1B70); Kondnjl r. Aiwn, 
7 H. 118 MnhnWr BinRii t- Ilclwri 

D»l, i:i A. :i20(l«!)l){ Moheo IaII p. KheU- 
rsiii HtnrwAry, 29 W. U. 70 (1870) i 
Dumodlmr v. 'i'rlinlMik, 10 Ih 370 (1880); 
illnl., biiltNlimnn ItlintLArv. IlnhAji Ilhatkar, 
H ]l. 31 (lN83)j Nllinony Singli v. Jag*- 
. huD.lhit Il(iy, 23 0. r.30 (1800); Ilrahlmji 
'ch» X® 

when pUIntifTe 
807 ( 1803 ); “ general prayer 

"I B 40 (1692) Has r, ItAin]i, 10 A. 

giij"]!, 18 B. ll 

JJejonj'. 20 B. 203nil. Cnil rrocwliiro Cbdc, 
lion jn particular 

^fc^ushal Chaod V. Kt Hnmjl I’nlaV, 10 A. 286 
ftjoption, adi 

lieaiand u tc 
for rehef, gcc i 
23lJ (189/). A 
(1) Hnlm C’ 


(leoi) 

(3) Beo Ilukm Chant!, C. P. C 244. 

(4) It. V. Bolton. 1 A. A E ^T. S. 74, jxr 
Denman, C.J. 

(5) HamiJunnbsa Biht i*. Gopal Chandra 
Slalakar, 21 C. at p CCO (1897), referring to 
Nanda Kumar Bannerjeo r. Tshan Chandra 
Bannorjee, 1 B. L. It. Dl, A. S. C. (18GS), in 
which it waB held tliat the 8. C. C. could 
not bo ousted of its jurisdiction merely by 
asking for an alternative relief to which the 
plaintiiT was not entitled. Latshm»n Bbat- 
kar V. Babaj'i Bhatkar, 8 B. 31 (1883); 
Bonomally KavvTi v. Campbell, 10 B. L. B. 
103 (1872), and distinguishing the case where 
tho claim Is not absolutely untenable, but has 
to bo dismissed only because the evidence is 
insullicient. 

(0) ITukm Chnnd, op. cit, 215. 
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wlietlier it arises from mere rcctlessness or from an artful design to get tlie 
adjudication of one Judge instead of that of another ;”(1) a principle which 
may apply when the intention of evading the competency of junsdiction is 
cortain.(2) In practice, however, the establishment of fraud, which should 
not be presumed, involves considerable difficulties. To every case in which 
the demand is evidently exaggerated there will be many which will be really 
doubtful and where the Judge might act according to his own peculiar views 
m declaring himself incompetent to take cognizance of a demand beyond the 
pecuniary limits of his jurisdiction, as he finds it too eiccs3ive.(3) 

The general effect, however, of the Suits Valuation Act is, as already 
stated, to avoid an independent inquiry to determine the jurisdiction of Courts, 
and this question, in respect of simple overvaluation, as distinguished from 
other additions to the claim, (4) is not so likely to arise as formerly And m 
the case of appeals the matter is now regulated by sect. 11 of the Suits 
Valuation Act. Since the passing of that Act it has been held that while it 
is no doubt a sound rule that Courts should not allow parties to evade the law 
relating to matters of jurisdiction and that where it is found that a party has 
intentionally exaggerated his claim in order to bring his suit in a Court which 
otherwise would not have jurisdiction to try it, before the merits of the claim 
have been gone into the plaint should bo returned to be presented to the 
proper Court ; yet this rule must be taken with quabfications , and one 
important quahfication is that embodied in sect 11 of the Suits Valuation 
Act, namely that where the suit has been tried on its merits by tbe first 
Court, and the overvaluation of the suit is not found to have prejudicial!) 
affected the disposal of tbe suit on the merits, there the objection as to juris- 
diction should not be given effect to A plaintiff who alters the valuation of 
his suit for the purpose of evading jurisdiction may be puni>hed by having no 
costs allowed to him ; but it does not conduce to promote the ends of justice 
if an Appellate Court were to set aside a decision which is found to be correct 
on the merits, simply because the value of the suit had been designedly increased 
or diminished to evade jurisdiction (5) 

The proper valuation of the subject-matter of a suit dcternuncs the 


(1) Per West, J, Lakshman v Babaji, 8 
Tl, 31 (1883h and see Dwarka Das r Kamc- 
shnar Prosad. 17 A. 70 (1894) 

(2) The djctum, or portions of it, however, 
Bpems not to have been approved m Koti 
pujari V. Manjaya, 21 M at p 274 (1897), 
Jlaniidunnissa Pibi v Gopal Cliandra, 24 C 
6(51 (1897) 

(3) Ilukm Chand, op eit. 245, S46. In 
Koti Pujan r. Manjaya, 21 M 271 (1897), 
tho II. C. pointed out the distinction between 
tbo question whether tho plainlill lould 
recover tho whole or only part of the sums 
claimed by him, and tho question of the over- 
valuation of tho subject matter. 

(4) <7. a claim for alternative relief as in 
JJaniLa Kumar lUnnerjet «. Ishan Cliandra 


Bannerjee, I B L It 91, A S C. (189S), 
ante. 

(5) Uatniduniussa Bibi v Gopal Chandra 
Malakar, 24 C (5CI (1897) See Kaghunath 
CbJtan Singh v Shanjo Keen, 31 C 344 

(1903). Seeas to Suita Valuation Act, llukin 

Chand, Res Judicata, 420 Even w here tho 
valuation has been arbitrary and no objection 
to jonsdiclion has been taken, e. 11 of that 
Act will appl} lUJemanncssa Ribl r. 
Mahomed Ilatero. 31 C 849 («994) ; but see 
also Boidya Nath Ady* *• Nakhan lal 
Adbva. 17c 680(1890). Thesectionapplies 
to the revisional jurisdiction under s. US, 
and is enaeted. notwithstanduig anything in 
8. 99. po«f. 
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question of essential jurisdiction throughout the suit. TIic jurisdiction in 
appeals and execution is determined primarily by the amount. or value ortlic 
subject-Toattcr of the original suit Appeals from decrees of original Courts, 
wJien allowed, lie “to the Courts authorized to hear appeals” from these 
Court3.{l) Appeals from orders lie to the Court to i^hich an appeal lies from 
a decree.(2) In the case of appeals to the Privy Council, the value of the subject- 
matter must be Its. 10,000 and upwards, and the amount or value of the matter 
m dispute on appeal must not be less than that amount.(3) But, in the case 
of all other appeals, the valuation of the dispute on appo.sl is not considered 
even in determining whether an appeal is to lie. It was formerly contended 
that the appeal should be held to lie to the Court having jurisdiction over the 
amount in dispute in the appeal, hut it is now settled that the value of the 
original suit, and not of the matter in dispute in tlie appeal, i.s the criterion by 
which to determine appellate jurisdiction It is thus tJic money value of the 
original suits that fixes the jurisdiction of the Courts throughout the subse- 
quent litigation m its several stages, and not the value of what has been left in 
<Uspute.(i) Not only does the junsdiction continue throughout the suit, but 
whatever may be the result of the suit, in all sucli proceeding? also, such as 
execution, as by the Code are brought within its cognizance ns incidental to the 
suit. lurisdiction is not lost in execution, because the interest accrued nftri 
decree lia? raised the amount due above the money limit.(r») See penernlly 
as £0 execution .sect 38, post. 

“Civil nature”— This will exclude all criminal proceedings, but the 
term “ ejvi! ” cannot be considered as merely the opposite of criminal, for then* 
are suits which, though not relating to matters of a cn'minal, are 5 ’et not of 
a civil nature. Thus the explanation, which merely declares and enacts the 
law as it has always been administered by the Court, shows that suits as to 
religious rites or ceremonies, which involve no question of right to property 


fl) S 96, posL As to the Courts so 
Autliorized, sre Bcn^sl Civil Courts Act (XII 
of 1887), ss 20, 21 ; Midros Cml Courts 
Aet (nr. of 1S7S), 8 13; llonilmy Civil 
Coiirtfl Act (XIV of 1SIW).8?. 8, 17,2(5.27. 
riioj»l> (Vnris Art (XVni.of 18.84), ss 30, 
40 

(2) S. 106, j>ost. 

(3) S. 110, ;«*l 

(f) Muthusanji PjJhi r. Jluthii Ciiuluai' 
Kara, 7 M. If. 0 B (1874) ; Dooly Chand 
V. Nirhan Smgh. 18 W. K. 2(12 (1872); Jag 
IaiI r. Uar Naratn Singb, 10 A. 624 (1888) ; 
^fahibir Singh v. Behsn La!, 13 A. 320 
(1891); nor conversely can a plaintiff value 
Ills appeal at a greater ainoiiat than the 
originol suit : Badha P/arad Singh v, 
PathanOjah,I6A.3C3(J893) MesneproBts, 
if demanded by the plaint, must be admitted 
inlr. VJiP eaViibiiicin ol tbo a|>pi*alal>lr value, 


the measiiro for determining a plaintiff’s 
right oi appe.-tl being the amount for uliidi 
the defendant lias resisted the clerrre. As .•! 
natural result, however, of tho principle in 
which iurialiction in appeal ia talcetx, uitereat 
or rosta eubseiiiiently accniing cannot t.e 
Included for the determination of the jims- 
tlkiion. JTiikm C'Jiaml, Kes Jud. 316, 

nic. 

(5) Shamrav Pandoji v. hjiloji fiamaji, JO 
II. 200 (1885) ; Ifukm Chand, C P. C. 250. 
and Bee as to execution, Pursiinf.im v. 
Dliondu, 6 B. 683 (1800) ; but as to a claim 
under B 331 of tho former Code, and 0. XXI. 
r. 99 of this, see Wattannaal r. Cliinnana, 4 
M. 220 (1881). See the subject of the con- 
tinuance of jurisdiction throughout suit once 
acquired, disciiwecl in ITitfcni Ciiand, Civ. Pr. 
Code, 240-24'). 
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or to an office, are not euits of a civil nature.fl) and .is such cognizable by the 
Court**, which have also m some cases refused to interfere m matters of a pureh’ 
social nature. Bights of a civil nature mean such rights as arc vested 
in the citizen and fall within the domain of private and not of public law (2) 
These rights relate both to property and to the person, and suits may be 
for the recovery of possession, or damages, or for specific relief Wherever 
a right is recognized by law, a suit will he to enforce it unless it is barred by 
any enactment on the principle ubijus ibt retnedwtn WTiat are such rights is 
the subject-matter of substantive law and not of procedure, and therefore 
need not be discussed here.(3) The question whether a suit is of a cml nature 
is not necessarily the same as that whether rt is cognizable, as the cogniza- 
bility depends not only on the nature of the suit, but on the recognition 
by positive law of the existence of the rights stated and of the right to the 
redress sought. So suits for enforcement of rights relating to caste are suits 
of a civil nature, though they are not always cognizable by the Courts as 
such. In tho Bengal Presidency, suits for restoration to caste were made 
expressly so cognizable by Bengal Beg, III. of 1793, and have been often 
taken cognizance of by the Courts. ^Tiilst, on the other band, Bombay 
Beg. II. of 1827, in gMog Civil Courts a cognizance “generally of all suits 
and complaints of a civil natuie,” expressly provided that “no interference 
on the part of the Court in caste questions is hereby warranted beyond the 
admission and trial of any suit instituted (or the recovery of damages on 
account of an alleged injury to the caste and character of the plaintiff, 
arising from some iUegal act or unjustifiable conduct of the other party, “(4) 


(1) Sco Loko Natli Mun v. D-Asarathi 
Tewari, 32 C. 1072 (1903) ; Subbaraj-a 3Iu(U- 
liar c. Vcdantachanar,2S M.23(19<M] ; Kooni 
3Iecra Sahib r. Mahoxsed Jlrera Sahib, 30 3T. 
15(100G); Krishnasami Ayyangar e. Sama- 
ram Singrachanar, 30 37. 153 (1906}, and 
cases there cited. 

(2) Kodijalam r. Sudessana, II 31. J. 
422. See Hukm Chand, Cir. Pr. Code, 57. 

(3) A large number of cases will bo found 
cited in the notes to s. 11 of O'Kinealy's 
Civ. I’r. Code, under tho following heads 
Abusive Language, Adoption, Account, 
Agreement, Assam Regulations, Assignment, 
Bottomry Bond, Cbste, Compensation, Con* 
tribution. Co-sharers, Decrees, IX'famation, 
Embankments, False Imprisonment, False 
Charge, Ferry, Foreign State, Fraud, llaut, 
Hereditary OQice and Pension ; Kamams, 
laml Registration, Land Revenue, Legal 
Representation, JIahomroedan Low, Mainte- 
nance, Mortgage ; Municipality ; Office Die- 
nity ; Partition; Party Wall; rartnetshipa ; 
lVn.«lty; Possession ; Pre-emption; Privaej ; 
Pruilego ; Registration ; Religious C. rcm..- 
iiies ; Restitution of Cbnjugal Rights; 


Revenue; Reteouo Oourt; Reversioner, 
alienation; Scttleincnt; Specific Remedy ; 
Stamp; Right to Sue; User; Voluntary 
Assocutions : Voluntary Payments ; Water, 
use. The subject is dealt with in lluksi 
Cband’s Civ. Pr. Code, pp 759-76, where it 
is more appropriately confined to some rights 
ta regard to suits in which questions have 
arisen m Courts as to their not being of a 
cinl nature, vu. those relating to marriage, 
caste, casto offices, ritual and offices As 
to these, SCO post. The same subj'ect is 
also dealt with in the ssmo Author’s Uxjk 
on Res Judicata, pp. 243-2C3. (Ws 
deehlcd on tho section subsequently to 
tho editions here referred, aro cited m tl.cir 
appropriate places. As to the PubL' 
Demands Becoveij- Act, see Ram Isai- 
lUzis V Mosahebsli Khan, « t*. W. N i; 
(1901) 

(4) Hokro Chand, C. P. C. ^ 

Ixvn held that s. 2), Rr g ll*cf 
sp{4ic»tk.n te suite l-t««.T ‘U- 
Sajad lladiim bahibr s. , Z ‘ 

{IS^S.tb.rtighjnAWj’JIa-,. • — 

It at p. 192 (IS93J. tie Uer. 
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Again, }v «int for vloJation of a right of privacy w not generally allotted, 
becau'ic the euit js not recognized )>y the general law of India, and not 
because euch a suit is not of « eivU nature, a euit of that character being allott'ixl 
in Gujarat and varjoiw distrn-Js of the K- W. P., ttherc the right is recognized 
under local custom In addition to fliiits relating to caste, referente nniy be 
made to certain othcis m regard to which questions have orisen from tirnr to 
time. Suits relating to inamage have long been held cognizable by Civil 
Courts, having been made expressly so in the Bengal IVesidoncy by Bengal Beg 
nr. oI 1793 — such as suits to declare the validity or invalidity or jactitation 
of marriage ; for damages for breach of> though not for Bpccjfic perforraaDcc 
of, marriage ; and restitution of conjugal lights. 

As already stated, and as appears from the foction, suits merely relating 
to religious rights and ecremomes will not bo entertained unless they involve 
a right to property or to an office Tho latter may bo cUhet of n personal 
character, such as t hat of a family priest, or may be a local office. Personal offices 
uro gradually losing their legal character ns such, nnd the law now appears 
generally to recognize only local offices— that is, offices connected with n certain 
temple, ghat, or locality winch are cssentiall)' distinct from pcrsorail offices. (1) 

"Either expressly or impliedly barred.” — The words in t]»o former 
Code, "barred h>j amj enactment far the Ume bcin^ in /orcc," were bold to mean 
expressly barred, and thereforo the giving of a concuireat remedy did not bar 
a suit (2} As to whether the matter would now fall within the implied bar, 
vide -post Enictments offecting the jurisdiction of Courts will be construed so 
far as possible to avoid the effect of transferring the determination of rights 
und liabilities from the ordinary Courts to executive officers f3) The juris- 
dution of a Civil Coiut is not e.voludccl unless the cognizance of the entire suit 
ah brought is barred.f-t) The most important restrictions on the jurisdiction 
of the ordiiury Civil Courts over civil suits are enacted by tho Acts relating 
to the revenue or the rent of tho agricultural or other lands assessed with the 
Government demand The provisions of these Acta arc different for different 
provmceg, but they all appear to be based on the principle that matters likely 
to affect the liability for, or the amount of, the Goveromeat Land Eevenuc, 


opuuoa that the term “caste'' in that leguis* 
tion was not necessarily conhoed to Bindus. 
Not arc suits slioned to lie in Bombay 
relating to caste ofiices when they involve any 
carte question. See HnUn Cbiind, op at. 
65. In the Madras PresideDcy tho same view 
is taken of the autonomy of caste os id 
Bombay. -See Haktn C%aod,’o|>. cit 67. 

(I) Hukm Ctuml, C. P. C- 70-70. TJie 
Courts, hov ever, ought not (o bo in 

the determination ol tciriol questions of mere 
dignity and jiriviJcgo, altfaoogh connected 
with an othce, Narayan o. Kriehnaii, 10 6. 
233, SSTdSSI) ; in Vina Nath t^uckerbutty 
i\ I'rotap Cbondcr Gosaami, 4 C. W'. N. 73 
ilSOO), ttw Coutt recognized tho light of a 


Shebait of tho prcaidiog deity et a certain 
treo t S. C., 27 C. 30 0 609) ; Sajwd Nuruddin 
p. At»s Bivasaheb, 14 Bom. L. R. SIS {1912) 
(euit for Rcfai and Tvaclrihsks) ; see olso 
UAdhusudan r. Shri Shonl,aracharyo, 33 B. 
278 (1908); T^imbak Gopal tv Krishnarao, 
33 B. 387 (1009); Chunnn Vat v Babu 
Nandan, 32 A. 627 (1010) 

(2) Kishon Mobun Roy Cliowdhvy v. 
Chundra Nath Bal, 14 0. C4t, 648 (1857). 

(3) Si>e Winter o. Attorney-General, 6 
P. C. 3SQ (1875). 

(4) Antu V. GhuUm Muhammad Khan, 6 
A. 110 (1833), and seo Hukm Cliand, C. I’. U. 
76. 
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should he adjudicated upon by Revenue Officers, who have better acquaintance 
with such matters and ^dth a procedure more clastic and summary than that 
ot the ordinary Civil Courts (1) As instances ol the particular matters falling 
within the cognizance of Revenue Courts, and of which the Cml Courts can, 
therefore, not take cognizance, reference way ho made to sects. 93, 95, and 211 
of the Korth* Western Provinces Rent Act (XII. ol 1901) ; (2) sect 158 of the 
Punjab Land Revenue Act (XVII. of 1837) ; (3) sects. 76 and 77 of the Punjab 
Tenancy Act (X^^. of 1887) , (4) sects. 4 and C of the Bombay Revenue Juris- 
diction Act (X. of 1876).(5) It has, however, been recently held by the Bombay 
High Court that sect. 4 (c) of the last-named Act is not a bar to a suit m 
which there is a claim arising out of the alleged illegality of proceedings taken 
for the realization of land revenue (C) 

In the Jfadras Presidency (7) and in Lower Bengal, tho jurisdiction of the 
Civil Courts in rent and tenancy cases has not, as a general rule, been excluded. 
By Act VIII. (B. C ) of 18C9, Revenue Courts were abolished over the greater 
part of Bengal, and the trial of rent suits was made over to tho ordinary Civil 
Courts.(8) The bar b in some cases duo to admimstrativo requirements and 
practical convenience. Thus the Municipal Acts of some of tho provinces contain 
specbl provisions barring the cognizance of suits by Civil Courts chiefly in 
matters relating to taxation (9) 

Somewhat on a similar principle, sect. 133 of tho Ctiniwal Procedure Code 
prondcs that no order made by a llagbtrato under that section “ ehall bo called 


held that under this section the fact that a crinunal trial has not resulted in a 
conviction is no bat to a civil suit against the accused.(ll) In some cases tho bar 


(1) Sco Hukm Cband, Rea Jud. 268 tl ttq , 
Civ. Pr. Code, 77 ft ttq , where tho vanoua 
Acts referred to in tho text arc discussed ; 
Jamla Smgh i'. Kingsley, 17 C. W. N. 1201 
(1913) 

(2) See eases cited, ib. [and seo also 
O’Kincaly’a Civ. Pr. Code, notes to s. llj. 

(3) Sco lb, 

(4) lb. 

(5) Ib , and notes to a. II in O’Kinealy’B 
Civ. XV. Code, in which also eases relating 
to tho Khoti Settlcinent Act are also cited. 
Bom , Act I. of ISSO. .Vs to speeui Acts 
for tho relief of Taluqdars or Agricul- 
turisb>, Roo 8. 9, Sindh Encumbered Estates 
Act, ISSl, and tho Broach and Kaira En- 
cumbered Estates Act, 1S81. 

(C) Gangarsm Hatiram Cujsr r Ihnkar 
Canesh, 37 B 512 (1913)5 and lor Agm 
Tenancy Act, SCO Ram Charitr* Rair Jinsi 
.Uiinm, 36A 48(1913). 


•ec 8. 2, JIad , Reg. VI. of 1831, and s. C2, Act 
XI.oflSM. 

(8) Bee now Act (Bcug ) VIII. of 1 S85, ss. 
144 (2>, 158; as to suits to settle disputes 
prior to completion of record of rights, sco 
Troylokbyanatb Boso v. hIcLeod, 23 C. 23 
(1839); Durgs lloban Gaogo Padhya f. 
Sulcumar Las, 17 C. \V. N. cdxxn (1013) I 
Lalla Saligram Bmgb v. 31ohunt Ramgir, 
3 O. \V. N. 311. 



nmoi V Ra« Kishen Sahu, 15 C. 
B. (ISSS), overruling KhodabuLsh 
r. Vopglu Slundsl. II C. CO (18X6). 
xrahsb r. Maaifiddia (1308), 13 C. 
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uyainst ci;^l jurisdiction is merely of a provisional cliaracfer, as in tlio case of 
the Pensions Act of 1871.(1) The Civil Courts are bound to r&spcct an order 
jinssed by a Jlagistrato nhen lie is acting vvitliin Iiis jurisdiction ; (2) but a suit 
Jias been lield to lie declaring that tlic order of a JIagistrato passed under sect. 
818, Act X. of 1872, was without jurisdiction, and giving relief by declaring the 
plaintiO's right.|3) As also one for maintenance of a child notwithstanding the 
order of a magistrate refusing maintenance (4) 

A judgment and decree \dtLitcd by fraud or collusion is a nullity, and a 
buit will lie to set it aside (5) TJicrc is no enactment barring the Court's 
jurisdiction to entertain a suit to set aside, on the ground of fraud, a decree 
passed by another Court of concurrent jurisdiction. (6) ^Vhile the question 
whether a decree sought to be executed was obtained by fraud is not within 
tlic scope of sect. 47, jKut, and can only be raised by a separate suit, if, however, 
the decree is not impeached for fraud, but only tlio execution procceding- 
tlioccuuder, the question must be raised in those proceedings, and not by separate 
suit (7) A grant of probate is not m the nature of a summarj' proceeding to bo 
contested by a regular suit in the Civil Court. The grant must be contested by 
un application to revoke in the Court of Probatc.{S) The grant of prob.ite is 
the decree of a Court which no other Court can bet aside except for fraud or wont 
of jurisdiction (0) 

The former section dealt only with bar by special enactment, but there 
are other eases in which a suit is not allowed to he, on general principles of 
law. The amended section includes an implied b.ir. In some cases a suit 
18 not allowed as there is no substantive right ginng rise to a cause of action 
by reason of the nomrecognition of the right, on account of some rule 
of statutor}' or common law or of some pnnciplc of pubbe policy or morahty. 
So a bpccial procedure having been provided in tlic Oriminal ftoceduro Code 
in regard to public roads, a suit will not lio for obstructing a public road unless 
the plaidtifi has suffered special damage As regards, however, nui«ances, 
bee now sect. 91, porf Certain suits are barred in the interest of public 
morality. These cases proceed on the ground that a Court ought not 
to enforce contracts injunous to and against the public good, and not on 
the ground that the suit is not of a civil nature or there is a defect in 
the jurisdiction of the Civil Courts over it.(lO) Again, a suit does not lie 
to recover a voluntary payment because there is no right to recovcr.(ll) 
Where a statute enacts a right or an obligation, and provides a method of 


(1) See ss. 4, 6, 7, and 9 
* (2) Kedamath tv Bugboonatb, G If \V. P. 

101(1874): TJJalamayi p. Chandra, 4 P L R , 
F. B., 24 (1860). 

(3) Gopi Slohuo UoUick r. Taramoni 
Chowdhraai, 6 C. 7 (1879), P. B. 

(4) Ghana Kanta r. Gereli, 32 CL 479 
(1901) S. 

(5) Scovtuthore’ ETiclincc Act, notes to 
8. 4i, C3i>es^there cited, and in O’EincoIy’s 
Civ. I’r. Code, note# to s. II, «iil> roc. 
• ‘ Fraud.” \ 


(0) Ifundolal Bose r Kistannl Dosacc, 30 
a 369 (1902) 

(7) Sco notes to a. 47, post. 

(8) Mayho v. Williams, 2 K. W. P. 208 
(1870). 

(9) Komolocbun Dutt v. yilruttun Ilundlc, 
4 a 300 (1878) 

(10) See Hukm Chand, C. P. C. 103-103; 
as to tbo necessity to enforce obligations in a 
BpcciGc manner, aco cases cited in O’lvincaly’B 
Civ. I*r. CVjdt, 8. 11, ‘‘Specific Pcniedy,” 

(11) But Bco 6S. 09, 72, Contract Act. 
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ouforcing it, that method and not the icjncdy at Common Law must ho 
followed, ^\^le^c, however, a statute is confirmatorj* of a pre-existing 
right, the new remedy is presumed as cumulative or alternative unless an 
intention to the contrar}' appears from eomo other part of the statute (I) 
The Madras High Court has recognized that principle in disallowing suits 
brought to enforce registration othcrwijvo than in accordance with the 
provisions of sect. 77 of the Indian Registration Act. The Calcutta, Madras, 
and Allahabad High Courts hold that a suit will not be to compel the 
registration of a document after a refusal by the sub-registrar to register tbo 
same except in accordance ivith these provisions.(2) Again, when by an 
Act of the Legislature powers are given to any person, for a public purpose, 
from which an indh'idual may receive an injur)', if tho mode of redressing the 
injury is pointed out by the Act, tho jurisdiction of tho ordinary Courts is 
ousted, and in ease of injur)* the party cannot proceed by ordinary action.(3) 
So, tho Code proWding a special method of paying tho necessar)* cxpen«cs of 
a witness, the latter cannot sue for them (4) Every Court is competent to 
award costs in any proceedings, and a separate smt icill therefore not lie for 
their recovery .(5) 

I»o bar to a suit will bo implied, however, from the provision of a summary 
and special remedy in a special Act for a right existing under common 
law. Thus a suit for compensation for iviongfol seizure of cattle will 
lie in a Civil Court, tho provisions of Act I of 1871 being no bar to it (C) 
A suit may be brought for confirmation of an execution sale which has been 
set aside by the Court, (7) or, if the execution should have been transfened to 
tho Collector, by the Collector, (8) ordering the 8.vlc So also under the last Code 
it was held that, notwithstanding sects. 318, 319, 328, and 331 of that Code, 
under which action might bo taken by a purchaser at an execution-sale to recover 
possession of the property purchased, a regular suit might also be brought by 


(1) Bcckford v. Hood, 7 T. R. 620; VaU 
lance f. Eallc, 13 Q B. D. 109 (1884) ; Esm- 
ayya v. Yedaclialla, 14 M. 441 (1890); 
Satappa Fillai v. Raman Chctti, 17 1 

(1892) ; and seo next note 

(2) Edun f. ilaliommed Siddik, 9 C. 190 
(1SS2); Kunhimmu f. Viyyathamma, 7 H- 
535 (1884); Bhuguan Smgh v. Khoda 
Buish, 3 A. 397 (1881) ; Abdullah Khan r. 
Janki, 10 A. 303 (1894); Venkatasami t 
Kistayya, 16 M. 341 (1893) ; nor in Bombay 
in tho absence ol an agreement to that 
oSoct. In re Shaik Abdul Aziz, 11 B. 691, 
095(1887). 

(3) Governor v. Sloreditb, 4 T. E 294 , 
Stevens v. Peacock, 11 Q. B. 731 (I94S); 
West V. Dowman, 14 Ch. B 111 Hukm 
Chand, C. P. C. 99 

(4) Do Saran r. Ilumsh Chundcr Biseaa, 
5 W. E. S. C. C. Eel « (ISr-.) . a I'empos 
aioncr to taVcaccounta maj eue Goi>»U*»t 


namayyar t‘ Bupala Kansimba, 4 H. 399 
(1882). 

(5) Mahiani Pas v. Ajudhja, 8 A. 452 
(1880) ; Kadir Baksh i- Salig Earn, 9 A 474 
(1887). Costs incurred in criminal proceed- 
ings may bo rccoicrcd only as dsmagea for 
malicious prosecution : Mahomed All v 
Bayama, 14 B 100 (1889) . Fazal Imam r 
Fazal, J2 A ICO (1639) And aco generally 
as to BUito for costa. Jalam Panja t Khoda 
Javra, 8 B II C R. 29 (1871). Ref Case. 
3 M. H. a R 311 (1867). Subbaraj-a r 
Vartbilingam. 20 M. 91 (1596) 

(6) Shuttrugbon Pa® « Hokns, 16 C. 169 
(1SS9) Similarly as to Act IX of 18C1 ; 
Krishna r Rcade.UM 31(I8S5). Act VIII. 
of 1890, a 25, Bomlrty ^l«ri Act, 1878 ; 
Karayan Vcoku r Sakhaiam, 11 B. 519 
(ISS7) Sc« UuLin CJiaad, 1*. C. 100 

(7) AiiiDuddm r IUld*o, 3 A. 551 (I8sl) 

(S) Barale Bibi r. KalLa. 0 A. (ItsT). 


/ 
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him for the recoveiy of Iho samc.fl) llio two rcmcclici hcin" concurrent. And 
notwithstanding the procedure under sect. 152, 0. XX. r. G ; ecct. lU, 0. XLVII. 
r. 1, post, may }>c available, there is nothing to prevent a suit to rectify a mistake 
in a dccrcc.(2) 

Generally, where a dccrec-ljolder can pr<x:ccd under the execution sections, 
ho cannot bring n regular suit. So where, Iiaving obtained a decree for 
money, A. sued to recover the unsatisfied balance thereof from B , alleging 
that the property of the deceased judgment-debtor was in his possession, 
it was held that ho should have enforced his decree by execution and sale, or 
by e.xecution and ottachraent and appointment of a receiver, and no regular 
suit would lio.(3) A suit docs not ho for damages for non-compliance with a 
mandatory mjuQctiou to compel the performance of which the plaintiff had 
his remedy in o.xccution (4) Nor will a suit lie for the costs of a receiver which 
were deducted in execution of a decree for mesne profits from the amount 
of such mesne profits, inasmuch as the objection to such deduction should 
have been urged in the execution proceedings.(5) So, m the case of 
an'orduiary action in ejectment in which a plaintiff gets a decree for posses* 
Sion of the property, if ho takes no steps to execute that decree ivithin the 
time allowed by law, lie cannot by a fresh smt, based either on the decree or 
ou his title as it stood at the time that the first suit was brought, e\’ado the 
law of limitation (0) A person suing on his proprietary title to recover 
possession of mortgaged property on the ground that the mortgage had been 
satisfied, and obtaining an unconditional decree for possession, is in the same 
position (7) The principle is that once any right lias been enforced by a suit 
in which a decree has been obtained, the decree becomes the embodiment of 
that right, and that right in its inchoate state is merged in the decree, (8) the 
enforcement of winch, if not barred by limitation, must bo by proceedings 
taken to execute it. As regards suits for redemption, considerable conflict 
exists In some cases the existence of a pnor decree for redemption unexecuted 
has been held to bar a subsequent decree for the same rehef. The question 
has been variously viewed from the standpoint of the general principles 
referred to, and the applicability of sect. 11 (formerly sect. 13) and sect. 47 
(formerly sect. 244) of the Code. It appears to bo agreed that in some 
cases sect. 13 would have barred the subsequent suit. A Full Bench of the 


(1) Eishon Mohun Roy v. Cbundcr Kath 
Pal, 14 C. G44 (18S7) : Sevn o. Blultusami, 10 
M. £3 (188G) f Sem Hobim Banea r. Bbago- 
baa, 9 0. C02 (1893) ; Balrant Santaram v. 
Babaji, 8 B. C03 (1884); oa to symbolical 
poasesaioo, ace Jaggobundu 31ittcr v. Puma- 
nund, 1C C. 530, F. B. (1889); Gosaam 
Daltnai X’uii v. Bepin Bebaiy Hitter, 18 G. 
020 (1891): Hahadco r. Jann, F. B.,36 B. 
370 (10121 ; 14 Bom. L. R. 1J5. 

(2) Jogoswar Attia r. Ganga Bishjiu, 8 C. 
W. N 47i\ (190-1). But in a recent case, 
Bhandi EmWi r. Dowlat Roy, 17 C. W. 

(1912). A baa been held that generally 


such A suit 13 not maintainable, tbongli it 
may be so in particular circumstances. 

(3) Huza Habomed v. Widoiv of Balma* 
kund, 3 I. A. 241 (1671). 

(4) Jawatn v. Emile, 13 A. 98 (1890). 

(6) Kazee lUahomed v. Lallah Jassodal, 
ISet, W. E. 247 (1804). 

(6) Sita Ram t». Hadbo Lall, 24 A. F, B. 
44, atp. G0(1901): Vedapurattiv VaUabba, 
25 M. at pp. 3»7, 328 (1901). 

(7) Elia Ram v. i^adbo Lall, supra. 

(8) Vedapuratti r. Vsllabba, 25 M. F, B. 
300, 312 (1001). 
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Allahabad High Court lias held that the nature ol rcdcinjition decrees makes sect. 
214 (now 47) inapplicable, and that the operation ol the rule of res judicata 
depends upon the nature of the decree made in tho previous suits in each 
instance. 4\'licrc a Court lias once nd|udicatcd upon a mortgagor’s right to 
redeem, eo many of tho issues ns bore upon that, and arc hc.xrd and determined, 
become re-* judicata and cannot be re-opened ; but unless there has been a 
determination that the mortgagor has no right to redeem, there would still 
remain one other isguo iu a subsequent suit, whicli would not be res judicata. 
Until a mortgagee has applied for an order of salo under sect. 93 of the 
Transfer of Property Act (see now 0. XXXIV. r. 8), the plaintiff’s nght to 
redeem exists, and can bo at any time enforced. If, therefore, a mortgagor 
has obtained a deerco lor redemption, which does not conlam a provision 
foreclosing the tight of redemption on default, and has not enforced that 
decree and has not paid in tho decretal amount within time, he can subse- 
quently bring a second suit for redemption of tho mortgage in respect of 
which such first deerco was obtained (1) On the other hand, a Full Bench 
of the Madras High Court has held that where a suit for redemption has been 
instituted and a decree for redemption has been passed therein, but not 
executed, a subsequent suit is not maintainable for tho redemption of the s.'ime 
mortgage. The equity of redemption no doubt remains unfotcclosed, and t)ie 
relation of mortgagor and mortgagee continues until an order absolute 
under sect. 93 (see now 0. XXXII'. r. 8) is made ; and having regard to the 
continuance of the relation of mortgagor and mortgagee, earlier decisions of 
tho same High Court held that as sucli jural relation bad not been put an 
cad to, a second suit would be Tho Pull Bench, however, held that though 
the right might exist, the rcmcdij was barred by sett. 11 (formerly sect. 13) of 
the Code A decree for redemption passed under sect. 92 of the Transfer of 
Property Act (see now 0. XXXIV. r 7) is a final judgment within the mean- 
ing of sect. 11, post, but if the order absolute for foreclosure or salo under 
sect. 93 ’is the final judgment, and the decree under sect. 92 (bcc now 
0. XXXIV, r. 7) IS interlocutory, then, if no order is passed under sect. 93, 
the smt is pending, and sect. 10 (formerly sect. 12), post, bars a second trial. 
The fact, therefore, tliat no order absolute has been made under sect. 93 (see 
now 0. XXXIV. r. 8), cstinguishiDg the right to redeem, will not allow of a 
second suit being brought, though it will entitle the mortgagor to exercise 
Ills tight of redemption under the decree if be be not barred by liirutation 
by obtaimng a postponement of the day fixed for payment (2) Tho Bombay 
liigh Court lias Jield that a decree for redemption, on the default of the decreo- 
holdcr to pay the money declared to bo doe xnthm the tune fixed by 
the decree, or, if none be fixed, iMtlun the tune allowed by law for tho execu- 
tion of the decree, opcr.itcs ns a judgment of foreclosure and deh.ira the 
mortgjgoT' from afterwards bringing a second nut t« redeem the f.»me pro- 
pcrty.(3) As rog.irds the C.ilcutt.\ Iligh Court, the onU two reported decisions 


{l)8itanAmt.MadhoUl,21 A 1’ n 41 
(lOOl) ; ovcmilmg llsv i. RMi-ud.<lin, 19 A- 
20 » (IS!)7). 

(2) Vtslxparatti i. ValUblw, 20 SI. 300 


{1901), F.n 

(5) C»n Savwnt r KM»y»n, 7 B. 4r,^ 
(ISS3i ; H»»» lUxji r fehspurji, JO B. 4C1 
(18$C) ftl>« execution of the £nt df^crco wu 
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appear to bo in Lonniot.(l) lu the under-mentioned ease, (2) a bccond buit 
was allowed on the ground that the first suit did not in default foreclose the 
right to redeem, and that the cause of action in the two suits was not the same, 
thus excluding the doctrine of res judt'eaia. In, however, a subsequent 
case (3) it was contended that until an order absolute for sale was made tbo 
light to redeem existed, and that the suit should be regarded as a suit to redeem. 
In overruling this contention, the Court observed as follows : “ Even if 
there is no order absolute, tbo decree nisi directing the, sale is in existence, 
and if the right to redeem be still alive, it cannot bo enforced by a separate 
suit.’* 

When a decree declaring a right to partition has not been given effect to 
by the parties proceeding to partition in accordance with it, it is competent 
to the parties, or any of them, if they still continue to be interested in the joint 
property, to bring another suit for a declaration of a right to a partition in 
case their right to partition is called in question at a time when, by reason of 
limitation or otherwise, they cannot jmt into effect the decree first obtained. 
In this respect, suits for declaration of right to partition differ from most other 
8uits.(4) In this case there was no decree actually making partition, while 
in the under-mentioned case,(5) in which there was a decree directing partition, 
it was held that such decree operated as res judt’eaia, and the subsequent suit 
was barred, 

A second suit will lie if the first suit is for money against A , and the second 
to realize the decree from the property of a stranger thereto (6) 

Primd facie an action lies on the judgment of every Court of competent 
jurisdiction unless the right to sue be taken away expressly or by imphcation.(7) 


baiTCc], tho appellant then attempted to fall 
back on his mortgage and tho right to redeem, 
which was not haired ; tho Privy Council, 
withont deciduJg whether this could ordi- 
nanly be done, held that this course was not 
open to tho appellant as it was a new case] ; 
Jlaloji V Sagaji. 13 B. aC7 (1888) fDecreo for 
redemption — eubseguent suit by mortgagee 
for sale]. See as to these cases Vedapuratti 
V. Vallabba, 25 M. 300 (1901). See also 
Chudasaioa r. Ishwaigar, 16 B. at p. 248 
(1891) As to esccution of decree after 
three years : Narayan v Anandra. 10 B, 460 
(1891); Marutitj Krishna, 23 B 592(1899); 
as to the necessity to sue having regard to 
tho doctnne of res judicata that the decree 
covers all rights : Vjnayafc v. Dattatraya, 
20 B. at p. 608 (1902), 

(1) Vedapuratti v, Vallabha, 25 U at p. 
311 (1902) 

(2) Roy Dinkur Poya! ». Sheo Golam 
.Singh, 22 W. R. 172 (1873); ref, Dhond 
liahadur v. ^ck Narain, 21 A. 252, 201 
(1899); Sita lUm t-. ^Tadho Lai, 21 A, at 


p. 63 (IDOl). 

(3) Siva Petshad JIaity V. Nnndo Lai Kar, 
18 C. 139, 142 (1890); dist., T;ira Pfosad 
Roy V. Bhobodeb Boy, 22 C. 931 (1895); 
ref., Vedapuratti v. Vallabha, 25 M. at p 
334 (1901). 

(4) 2fasratuUah v. Mujtballab, 13 A. 309, 
313 (1691). This ease, but only in so far as 
it was a decision on Act XIX. of 1873 (N. W. 
P. Land Revenue Act), was overruled by 
Muhammad Sadnj v Lautc Ram, 23 A. 291 
(1901) • Jagu Babaji v Balu Laxman, 14 
Bom. L R. 1193 (1912) ; s c., 37 B. 307. 

(6) Son! Majanlal v. Munshi Himatbhai, 3 
Bom. L. R. 94 (1900) ; distinguished in 
Jagu Babaji v. Balu Laxman, supra. 

(6) GoorooDasPyno u RamNarainSalioo, 
111. A. 59 (1884). 

(7) Berkley V Elderskm, 1 Q B. 805, cited 
in Sloonshi Golam Arab v Curreembus, 5 C. 
at p 290 (1879); Mancharam v. Bakshi, 
6B.II.C R.. A. 0.231(1869); Attermoney 
Dossco p. Hurry Doss Diitt, 7 0. 71, 75 
(1881). 
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Upon the judgment arises a legal obligation to discharge it, on which an 
action is maintainable (1) It is br sueh an action that the judgments of foreign 
and colonial Courts arc supported and enforced, and suits on foreign 
judgments are not infrequent in this country. A suit will lie on a judgment 
of a Court in a Native Statc.(2) 'Where an action on a judgment or decree 
will not give to thc-plaintifi a higher or better remedy than he already has, 
there is no advantage in allowing it to be brought ; and it would be contrary 
to the spirit of the Code to do so. ^^’hc^e it will give a higher or better remedy 
the case is different, and there are cases in which an action may be the only 
mode of enforcing a judgment or decree (S) In the ease of a domestic judgment, 
ample provisions exist for the -execution of the decree not only witbm the juris- 
diction of the Court by which it was passed, but within any part of the British 
territories in India. And on the principles already adverted to, where 
provisions have been made in regard to execution, and the dccrcc-LoIdcr can 
proceed under them, he cannot bring a regular suit In sueh cases the qualifica- 
tion to the general rule comes into operation, tlic right to sue being tahen away 
by implication, 

A suit will not lie in a Small Cause Court on a decree of a Subordinate 
Judge's Court, (4) or on a decree of its own,(5) as tbc law makes full provision 
as to the mode of obtaining satisfaction of such decrees. Kor will a suit he 
on a rent decree of the Revenue Court, (6) nor in the High Comt on a decree 
of the Small Cause Court, (7) otherwise in Bombay, m older that the judg- 
ment-creditor may have execution against the immovable estate of the 
debtor.(8) 

In the undei-mentioned undefended case (9) under the preceding Code, 
Wilson, J , held that a suit on a decree of the High Court would lie in that 
Couit, as the deaec had remained unsatisfied, and it was too late to revive it 
in the usual way. But this decision has been dissented from by the Bombay 
High Couit.(lO) A suit has also been held to He on a declaratory decree of 
which Jio execution can be taken (11) But a person who has obtained a 


(1) Transit m T<m judicalain So wLere a 
reference la made to arbitration and an award 
H Riven, the paitii.8 to the reference cannot 
aue iijiou the original cause of action Ila&san 
All V. ITo'hd.ar All, IS'lO, P II No 113, cited 
in 1-fii Vm Chand, CPC. 101 

(2) Mayarain f. Ravji, 2t B 8C (1899) 
[the earlier deci'iona to the contrary were 
before the p.as.«inR of Act VJI. of 1888, Mhicli 
made an addition to s 14 of the former Code, 
eorresponding m part with s 13, ;>o<q. 
K.alijugam Chclti f. Chokalinga Filial, 7 >f 
10 > (1883): Sana R.iyar v Annamalar 
Ciictfi, 7 JI. IM (1883) 

(3) jrancharam v. Bakshi, C B 11 C B 
231. 235 (1809), per Conch. C J 

(4) Ib. 

(5) .Ml rwanji i\ AMiab.ai, 8 U 1 (1SS3) 

(0) Anvn4aMo\ie F»|j I pjliam. B I.. 1’ » 


F B. 18(1803) 

(7) Moonslii Golam Arab v CiirrccmbuT, 5 
C. 294 (1879), overruling prior decL^ion^ in 
same Court Seo Presidency Small ran-e 
Courts Act (XV of 1832) 

(8) Fahirapa e. Paodurangapa, 0 J1 7 
(1881), Mcrwanji I .\ababat. 8 B. nt p 12 
(1883); blit tho decree may be transferrrd 
to another Court for execution in rexpe. t of 
the iminovahk- property 

(9) Attcmionej Doxse< r Hurry l)ox» 
Diitt, 7C 74(1^1) 

(10) Slcrwanjir »* 11 1.13(1883) 

(11) Vmayak t 12 R 41t> {1&S7); 

Jagsr X»th r Balpobind. I N 3V. I*. 134 
(IsO'*) Sri Krishna Tala r Niagara, 4 JI. 
2IP (1881). if it u portly d-rlaratory a suit 
w,n I>eon Uial part. SabUoailia r laUhmi. 
7M ^u*-JfKlJlr^r Sir,hTKI,*n! 
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decree esfc.Tblialjtng his right and entitling him to consequential relief cannot 
again sue for the same, but can only work out Ids right and obtain the relief 
by executing the decree. And sect. 47, post, expressly prohibits a separate 
suit for the purpose (1) No suit will lie where the decree orders a certain amount 
to be paid for maintenance at certain intcr\'ah, as execution may be taken of 
such a decree for amounts accruing duo under it subsequent to its datc.(2) 
A suit bas also been held to lie in the Civil Court on a decrco obtained in tho 
Court of tho Agent for Sirdars against the defendant’s father, tho decree, 
which was for payment of a sum of money by instalments, having become 
incapable of execution on the death of the defendant’s father, the defendant 
himself not being a sirdar.fS) 

A suit has been held to lie for tho amount of an unsatisfied claim ad- 
judged by a decree which was destroyed during the Mutiny pending an 
appeal taken by tbo defendant, the cause of action to date from the lost 
decrce.(4) This was distinguished in a aubsequent case in which the records 
wore not destroyed before a decision on appeal, it being held that where the 
records of a case arc destroyed, the plaintiff may prove Jus decree and get the 
execution of it, but, on his inability to do so, he cannot bring n second suit 
for the same subjcct-mattcr.fb) A suit, however, should not be allowed, 
whether the record is destroyed before or after the decision of the oppeal.(G) 
A suit docs not He on a decree of which execution is barred by limitation, (7) 
And where a plaintiff has obtained a decree, and has by his own neglect lost 
his right to execute it, he mil not be permitted to revert to tho position which ho 
held before the institution of the suit, and to bring a fresh suit (8) 

A decree or judgment must be considered valid until reversed or super- 
seded. Therefore, a suit does not he to recover back money recovered in 


7 Jf. 83 (1883) ftlicBC tiro cases dial in 
Lakslunibai v, Sradhavmv, 12 B. C5 
(1887)] : Kaveri r. Vcnkatiima, 14 Hf 390 
(1890). 

(1) Vedapuratti f. ValUliha, 25 M 320 
(1901). 

(2) Jouthayeo v. Thanakapadajen, 4 M. 
II. C. B. 183 (ISOS) ; ifa decree is not ineFelir 
declaratory a second suit will not lie even 
though it la so Tagno as to be incapable of 
execution : Veakanna v. Artamms, 12 31. 
183 (188$) ; and see Asbutosb Bannerjeo v 
Luklumoni Debya, 19 C. 139 (1891). 

(3) Sakharam Piksbit v. Ganesh Sathi, 3 
B 193 (1879) 

(4) Banco Ftnamum v. llnrdyal Singb, 
1804, W. R. 301. 

(5) Must. Nazar Banoo v. Ilossciu All 
Kbati, 1804, W. R. 378. 

(G) Sco Banco Imamum t'. Hizrdyal Singb, 
5W. R 270(18(56). 

(7) Fakirapa r. Pandnrongapa, 0 B. 7 
(1831) : Sandf a v. Jomir, 9 W. B. 399 (ISOS) ; 


Saoieo Viyab v. Eanjljah, 4 M H. (3. R. 454 
(1809); even if tho decree bo for possession 
of land : Gopi filohnn Das v. Tincouri Gupta, 
1C. li R. 254(1877); Nureingbdoss i>. Kum- 
rooddoen, 20 W. R. 412 (1873) ; Ramjus v. 
Bam Narain, 2 N. 'W'. P. It. C. R. 382 (1870) ; 
Colam Ilossein v. Alla Rukbco, 3 N. W. P. II. 
C. R. 02. F. B. (1871) ; and foUowed by 
delireiy of symbolical possession : Nabo 
Doorga v. Seetamonee, 23 "W’. R 407 (1875) 
But seo Attermonoy Dosseo r. Hurry Das, 
7 C. 74 (1881); and Mahadeo f. Janu, 
F. B., 30 B. 370; 14 Bom. L R. 115 
(1912). 

(8) Anrudb Singb v. Sheo Prasad, 4 A. 481 
(1882) In Muhammad V. Mannu Lai, 11 A. 
380. tbo Court thought that this principle 
as regards mortgages was affected by the 
Tranafer of Property Act, bat it has been hold 
that this is not so, Vedapuratti v. Vallabha, 25 
ALat p. 330(1901) ; but ace also Sita Ram r. 
Madho Lai, 24 A. at p. 00 (1901) 


?.r! 
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exf^utinn of a il^'crre while that tl^'crce snbsi^ts;(I) and if mote is Tccovcrctl 
under a decree than is leally due, the excess can be recovered back br the 
judgment-dehtor only in execution proceedings and not by a separate suit (2) 

^Vhcn, Lowever, the decree is reversed or superseded, the amount recovered 
under it may be recovered back not only by a summary process, but also by a 
8uit.(3) .iVnd sect. 47 of the Code being applicable only to a subsisting decree, 
is not a bar to such a suit, (4) the operation of that section conung to an end 
as soon as the decree is discharged by pajunent (5) The interest of the 
money (6) and the mesne profits of the land (7) lealired in execution and 
recovered back can be recovered for tlie perioil for which the person entitled 
rcas kept out of the money or land. 

10 . Ko Court shall proceed triVA the trial of any suit in Is. 120 
tvliicli the matter in issue is also directly 

*^*' *'* ' and substantially in issue in a prenously 
instituted suit betivccii tbe same parties, or between parties 
under whom they or any of them claim litiffating under the sa>ne 
title lehere such suit is ponding in the same or any other Court 
in British India having jurisdiction to grant the relief elainied, 
or in any Court beyond the limits of British India established 
or continued hy the Governor General in Council and having 
like jurisdiction, or before His Majesty in Council. 

Explanation.— The pendency of a suit in a foreign Coint 
docs not preclude the Courts in British India from trying a suit 
founded on the same cause of action. 

‘^Lis pendens Tiic object of the rule contained m sect 12 (tlic 
present section) of tiic Code !«! to prevent Courts of eoneurrent jurisdiction from 
simultaneously entertaining and adjudicating upon two parallel litigations in 
respect of the same cause of action, the same subject-mafter, and the s.amc relief 
The policy of the law is to confine the plaintifl to one litigation, thus obviating 
the possibility of contradictory verdicts by two or more Courts in respect of 
* the same rehef' ’’ (8) 

The same learned Judge added • “ It is scarcely necessary to say th.it the 
rule contained in sect. 12 of the Code of Civil Procedure forms no part of the 


, iramjilon, 7 T. R. 2G3 , (ISS9); Ram Ohulu 


Saadamini Bjai f. TlaVomani IX'ln, 3 170 

B. L R. App. in (JSC'J). (5) RaaliWwrj 

(2) Mahomrd F.Ulirp lluVih r Kallj N 709 (1897) 


Isn.U Chum. I «• W 


Molntn, 6 C 699 (1879); I’att.ab Singh i 
Rcni Ratn, 2 A. 01 (IS7s). T. B 


(3) Shama I’arshad r. Hutto PaTahad. 10 <9.1 


llS«in). Mnph r I'lp Mn^h. 7 A 


Moo. I. A. 203 (ISCO); Joptih Chun.lrr f 
KallClium,3 C. 30 (1877) ; a# to relief sum 
hyrovievr, ace Waghela r. SliaiW Jfaaludin, 13 
B. 330 (ISSs) 

(4) X.aTajftiia r. N«r»>ana. 13 M- <3. 


(7) 1^1 •" MalKtinJ i, (4 (' 

4S4<|H''<). Kalunaaun.trau « ' > 

n M tt.\ Uvs7) 

((,) luILtfhrn r huUa 1^1. 1| A ll*. 
p |.Vn MahujA-J..’. 
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rule of rei judic(Ua, thougli the reason upon which it is based is in some respects 
similar in principle to the doctrine of res judicata. The distinction between 
the two rules, however, is vast. The rule in sect. J2 (the present section) 
relates to matters sub jtidtce, whilst the rule in sect. 13 (now sect. 11) 
relates to matters which have passed into rcmjudicaiam. The one bars onlj a 
‘ suit ’ ; the other bars both the trial of a ‘ sttit ' and of an ‘ issue ' subject to their 
respective conditions. Those conditions are not all the same in sect. 12 (the 
present section) as they are in sect. 13 (now sect. 11), and the wording of the 
two sections as to the distinction is so clear that it is not easy to confound 
the two rules Now, in sect. 12 (the present section), before the plea can 
operate as a bar, the second suit must not only raise the same issue as that 
in the former suit still pending, but it must be for ‘the same relief.* ”(1) As 
to this last now, vide post, “ Jtelief." It may be added that if a plaintifi were 
not confined to one litigation, but were allowed to conduct a number of 
parallel litigations at the same time, they would result in as many judgments, 
which, if to the same effect, would be useless and a cause of unnecessary 
expense. If, on tbe other hand, they were to a different effect, all would not 
admit of execution, and it would not be possible to decide which should be 
executed. Jforeover, contradictory judgments would tend to discredit the 
administration of justice. The rule, therefore, should be such ns to receive 
application only when the various incidents of the suits are so far identical 
that they may, and if rightly decided should, lesd to the same judgment.(2) 
Though the conditions of the two rules relating to lis pendens and res judicaiu 
are different, the expressions used in enumerating them are generally used in 
the same sense, and reference therefore may be made to the cases cited in 
tlie nest section The rule of hs pendens not only affects a suit brought 
while another suit is pending, but also alienations of tight.s or interests in 
any property made during the pendency of a suit concerning that 
pToperty.(3) 

Stay — The words “ Except where a suit has been stayed under sect. 20 ” 
have been omitted Sect. 20 of the last Code dealt with the power of the 
Court to stay proceedings ; but, apart from this, tlie Court had a general juris- 
diction to stay proceedings ou the gioiind of inconvenience attending the 
trial of different suits in different Courts at the same time So .the High 
Court lias stayed a suit instituted before it until after the decree in a suit previously 
instituted at Calicut, observing that the two suits to a very great extent 
coveied the s-ame ground, and that it was impossible that they should 
proceed togetlier, as many inconveniences might arise — amongst others, 
difEculties in connection with the filing of documents and talcing of accounts, 
and the possibility of a conflict of decisions; adding that it was necessary 
to follow the general rule that the plaintiff wlio first brings his suit, claiming 
an account in respect of any particular transactions, lias a right to have that 


(1) Ralkiahen v. Khlian Lnl, II A. 148, at 
p 154, Mabmood, J. 

(2) Hulcm Cluind, C. P. C. IOC, citing 1 
Ciataoii Trait. Froc 7r>7 


(3) See Hulun Chantl, Res Jud. G82, where 
the Bubject, which ia not within the scope of 
the present work, is fully discussed; also s. 52, 
Tranefer of Property Act. 
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account taken in the Court in which he has rhosen to hiing his suit (1) Sect. 20 
has now been omitted 

“Proceed with the trial.” — This section in the last Code only provided 
that no suit shall he tried if the same issues were involved in a previously instituted 
suit in a competent Court. The present Code substitutes the words at 
the head of the paragra^ to explain more clo.arly the action to he taken 
by the Court, which is in the nature of a stay of proceedings The section, 
however, is merely intended to secure general convenience. It does not bar 
the institution of a suit, and therefore cannot be construed as dispensing with 
the institution of a suit within the proper tunc when the law expressly requires 
such institution (2) 

“Suit.” — In the under-mentioned case, (3) the Court, without expressing 
a decided opinion on the point, thought that a proceeding in execution being 
not a suit, hut only a proceeding m a suit, it would be more correct to hold 
that a proceeding under sect. 47 is not a suit within the meaning of this 
section. 

“Matter in issue.” — The matter m issue m the subsequent suit must 
also he directly and substantially in issue in the previously instituted suit. 
The Bubject-matter in respect of which the relief is claimed must he the same 
in the two suits, the principle of ht 'pendens having no application if the 
subject-matter of the 8ub«equcnt suit is not in any sense the subject-matter 
of the previous suit (4) \Vliere the question of title was the same, hut the 
issues were different, relating to another plot of land and to another period of 
time, the section was held to have no application (5) 

“Previously instituted (pending) suit.” — Priority in time is the 
proper guide in determining which suit should he allowed to proceed ; (6) and, 
in accordance with the general principle that the Court which first acquires 
jurisdiction should retain it, this rule is formulated. The section says “ insti- 
tuted ” ; that is, mere institution of a suit will give priority without any pro- 
ceedings having been taken thereunder A suit ceases to be Its pendens when it 
has been withdrawn, and the rule has been held not to apply when the former 
suit has been withdrawn since the institution of the second suit (7) A suit, of 


(1) Meckjee v. Knsowjee, 4 C L R. 282, 
2S4 (1879), and aa to stay ot simultaneous 
pxocution^, sep Jakuruddin v Official 
Trustee, 7 C. at p 84{1SS1). 

(2) Nemagauda i. Paresba, 22 B 640, 040 
(1897) Sco also Ramalingii r Ragliunatba, 
20 M. 418 (1897), m which the Court, while 
holding that there was no bar to institution, 
pointed out that the suit, if institut««l. «-ou1d 
not have been for the same relief . Mahadeo 
r. Oagadhar, IG C. \V N 897 (1912) 

(3) VrnVata Chandrappa (. Venkatarama, 
22 M 250 (ISOS) 

(4) Nisrullsli Khan r 


A 103, at p 110 (1892), wbeni the Court 
said. “ Tbrre la no doubt that if the subject- 
matter of this suit had been any part of the 
subject matterof the former suit the doctrine 
of hi ftndtns would apply ” 

(5) Bisspasur Suigb r Gunput, 8 <' L It. 
113(18$01. nonnXamappat Chidamlaran, 
21 31 18.22.26(1897) 

(6) Sleckiee r Kasoajee. 4 V L. It. 2^.^ 
283 (1879). in wbteh raae, Itowever, the suit 
wMsU>-e<l not on thegroundof /■« 

but general PonTcwenee 

(7) Halm Cliand, C. P. C. lO, en.r.x 
Ilaab e Kmst, 4** Iowa. ItJ (Amer) 


Katir Bepam, 1.5 
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course, conies to an end wlicn a decree is parsed in it. It is not, liowcvor, 
material whether the suit is pending as an original suit or an appeal. A pending 
appeal will bar the trial of a subsequent suit. (I) The mere applying however 
for, or obtaining, leave to appeal to the Privy Council cannot of itself amount 
to the ponding of an appeal till such appeal is actually filed, for it may happen 
that the parties who obtain sucb leave may never appeal at all against such 
decree or order (2) It has been held that the appeal is not “ to be deemed to 
relate to the entry of the judgment appealed from so as to defeat the plaintiff's 
action properly brought intermediate the judgment and appeal.” (3) In a 
recent case where there had been a decree for maintenance, followed two years 
later by a decree for the sale of the properly charged by it, but three more rears 
elapsed before the application for ciecution, it was held that owing to this delay 
tlic doctrine of Us pendens did not apply, for tlic sale had not been during tlic 
active prosecution of a contentious suit or proceeding.(4) 

“ Relief.” — The last Code enacted that not merely must the matter in issue 
be the same, but the previous suit must claim the same relief. The cause of 
action is essentially different from tne relief claimed ^^^l^le the identity, or 
even similarity, of the relief claimed is not material for the rule of res jtidieala, 
the identity of the relief was held essential to the application of the rule of 
In pendens So the Wtion was held not to apply where, tliough the issue 
may be the same as that in the other suit, the relief was not the same (5) And 
it has been held not to apply tosuits between principals and agents for accounfs.(Cl 
Where the plaintiff in the first instance sued the defendant for cancellation of 
a piitni lease and for mesne profits, and then brought n .second suit against 
the defendant to recover arrears of rent for the same period, it was held that 
sect. 12 of the last Code did not apply, as it could not be said that the former 
suit was for the same rcbef as that claimed in the second suit.(r) So, again, 
suits for the same dues in respect of different years are not for the same relief. 

If a suit for a demand for one year should bar the trial of a suit for tlie same 
demand for a subsequent year, the prolongation of the earlier litigation might 
result in barring the later suit by lap«e of the limitation period (8) If the 

(1) InEaj.tKansgitr.Bhajibntlj.TC. W. (4) Bhoja ifaladev Pamb r. fJanyibai, 

W. 720, 721 (1900); BisscssnTSingbr. Can- 37 B. fi21 {101.^). 

put Singh, 8 C. L R. 113, 114 (ISSO). the (5) R.amalinga r. Raghnnitln, 20 JT. 41S, 
former suits verc pending lo nppeal, bot no at p. 420 (1S')7) ; Balkisben r. Ktshan Lai, 
objretion nas taken to theapplicationoftho II A. at p 15o (ISSS). In tlio last cases, 
rule on this gronnd- And see neat case. bowerer, the cause of action aas cUfforent. 

(2) Namappa r. Cbedarobanm, 21 31. 18, (6) Chandra f. rraniatho, 15 C. W. X. 070 

22, 20 (1S97). (1911). 

(3) llukm Chand, C. P. C. JOS, citing (7) Raja Eansgit r. Bhagabuttr, 7 C. W. 
Porter f. Kingsbury, 77 N. Y, 104 (Amcr.), K. 720, 722 (IDOO). Sc« also Troylokhya- 
nhcre the author also points oat that (uses oath Bose r. 3IacIeod, 2S C. 28, 34 (IDOO) ; 
which hare (with regard to tbc rale of ba Bolkishon r. Kuban Lai, II A 14S(16SS),>n 
P'nlent as aSecting alienations) held an which also it was held that there was no 
appeal to bo a continuation of the original identity in the relief. 

Sint, do not apply, as tbobasisof that rale (S) Balkuhen r. Kishan Lai, 11 A. 14S, 

IS different from the ono nndcr ronsiden- 155 (16SS). So also there is, of course, no 
tion. bar where the matter complained of has 
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subsequent suit is, liowcvor, for a part of the relief claimed in the first suit, 
its trial was held to he hatred by that of the first suit.(l) It will, however, 
be observed that this section omits the words formerly appearing “ybr the 
same relief." This was stated to have been done because the Select Committee 
were of opinion that the application of the provision should depend not upon 
the mere prayer of the parties, but upon the matter in issue Probably in n 
large number of cases where the matter in issue is the same, the relief deriving 
as a consequence therefrom will he, or should he, the same. But however this 
may be, the section apparently substitutes as a test the identity of the matter 
in issue irrespective of the relief sought upon the proof of the facts alleged in 
such issue 

" Same parties.”— Not only must the persons he the same, but they 
must be suing or sued in the same capacity, ^\’he^e the same person sues in 
different capacities it is the same as if there were different persons (2) The 
section has been amended to show that the litigation must be under the same 
title. 

“Jurisdiction.”— The Court must have had jurisdiction to grant relief 
in the previous suit. So in the under-mentioned case (3) the Court observed : 

" It is clear that in this case the proceedings pending before the Revenue Officer 
were not for the same relief (that is, for ejectment of the defendants and for 
mesne profits) as was sought in the present suit, nor had the Revenue Officer 
jurisdiction to grant such relief.” 

Foreign Court.— deferring to this explanation, the Court observed : (4) 

“ That it seems to follow, as a necessary consequence, that the ©.xistenco 
of a decree in a foreign Court is no bar to the execution of a decree of a 
Court in British India, even though the cause of action in both suits be the 
same.” 

11. No Court shall try any suit or issue in wbicb llie matter [z. i3.i 
directly and substantially in issue has been 

Resjudicata. ,jircctly and substantially in issue in a former 
suit between tbe same parties, or between parties under whom 
they or any of them claim, litigating under the same title, in a 
Court competent to trj’ sucli subsequent suit or the suit in which 
such issue has been subsequently raised, and has been heard 
and fmally decided by such Court. 

Exj)lauatwn 1. — The expression “former suit" shall elcnofr 


arLwn since the institution of the oilier »uit 
lllsscssur Singh r Gunput Singh, 8 V I*. K. 
113 (ISSO). 

(1) Sco Niaiullsh Khin r. Nsiir Ilcgam. 
13 A. 100, tvj'rn , GoTind r. Jijilvo. 30 1' 
IfOtnU); d. c. H Rotn. I. It. t> 

(2) Ncir r. Weston, 3 AtU. .V.7 , c. 


JUgby. 4 Dm Ih W, Gsge r SUffiir.l, I 
Ved Sr 

( 3 ) Tt»>»h*i!i>-»n*th r MsflroJ, JS 

V 31 (IWO). 

(I) r*l«niil,lerti r O^.riil Tnntor, 7 
fi'r MoTTi*. J. 
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a suit which has been decided frior to the suit in question, whether 
or not it toas instituted frior thereto. 

Exfianation II. — For the purposes of this section, the com- 
pelence of a Court shall he determined irrespective of any provision 
as to a right of appeal from the decision of such Court. 

Explanation III . — Tlic matter above referred to must in t]ie 
former suit have been alleged by one party and either denied or 
admitted, expressly or impliedly, by the other. 

Explanation IV . — Any matter which might and ought to 
have been made ground of defence or attack in such former suit 
shall be deemed to have been a matter directly and substantially 
in issue in such suit. 

Explanation V . — Any relief claimed in the plaint, which 
is not expressly granted by the decree, shall, for the purposes of 
this section, be deemed to have been refused. 

Explanation VI . — Where persons litigate honttfidc in respect 
of a puhlic right or of a private right claimed in common for 
themselves and others, all persons interested in sucli right shall, 
for the purposes of this section, be deemed to claim under the 
persons so litigating. 

12. Whete a plaintiff is precluded by rules from instituting 
a further suit in respect of any particular 
Bar io further suit actlon, he shall not he entitled to institute 

a suit in respect of such cause of action in any Court to which 
this Code applies, 

[s. 14.] 13, A foreign judgment shall he conclusive as to any matte>‘ 

When foreign judg- thereby directly adjudicated upon between the 
went not conclusive, soinc parties or between parties under whom 
they or any of them claim, litigating under the same title, 
except — 

{«) where it has not been pronounced by a Court of competent 
jurisdiction ; 

(6) where it has not been given on tlie merits of the case ; 

(c) uhere it. appears on the face of the proceedings to be 

founded on an incorrect view of international law or 
a r^usal io recognize the law of British India in cases 
in which such law is applicable ; 

(d) ivhere the proceedings in which the judgment was obtained 

arc opposed to natural justice ; 

(c) where it has been obtained, by fraud ; 

(/) where it sustains a claim founded on a breach of any 
law in force in British India. 
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14. The Court shall presume, upon the production of any 
Presumption as to documcnt purporting to he a certified copy of a 
foreign Judgments. foreign judgment, that such judgment vxis pro- 
nounced hy a Court of competent jurisdiction, unless the contrary 
appears on the record ; but such presumption may be displaced 
by proving want of jurisdiction. 

Res judicata generally considered. — ^These sections emboily the 
doctrine of rts judicata, ivliicb, though it Las sometimes been treated in 
English law as a branch of the doctrine of estoppel, is yet essentially distinct 
from it. Estoppel, which is dealt with by sect. 115 of the Evidence Act, 
proceeds upon the equitable principle of altered situation, whilst the doctrine 
of Tcs judx^a proceeds on the principle that there should be a dctennination 
to litigation, and that a defendant should not in respect of the same malter 
he harassed by several suits. Estoppel h a part of the law of evidence, whibt 
tea judicata belongs to the province of procedure strictly so-called (1) rtrhaps 
the shortest way to describe the difference between tbe two is to say tliut 
whilst the plea of rca judicata prohibits the Court from entering into an iiujuiry 
at all AS to d matter already adjudicatc<l upon, an estoppel prohibits a party, 
after the inquiry has already been entered upon, from proving anjthing with }i 
would contradicthis own previous declarations oracts to tbc prejudice of nnolluT 
party, who, relying upou those declarations or acts, altered his position, Jn 
other words, res judicata prohibit-i an inquiry in Utmne, whiKt an eKlojipi-l i« 
only a piece of evidence (2) 

The English doctrine of rca judicata was adopted in this country 
the' promulgation of the first Code of 1859 As tbc Judicial Connnitln- 
observed, (3) upon the statement of tlic rule in the Duchess of Kingston’s cum-, 
there is nothing technical or peculiar to the law of England in the rub’ iin to 
stated. It was recognized hy the civil law, and was consistent wjtli rifl, J5 
of the Code of 1859. Though, however, consistent with it, sett. 2 of lljut 
Code was not identical with and fell considerably short of it (4) It only pio- 
vided for bar by judgment, and did not deal with the remaining portion of 
the rule relating to the bar of the trial of an issue by judgment on that iwn , 
which has sometimes been called bar hy verdict. Tbe gist of this latter ruh 
is that an actual decision on any matter directly in issue in a suit is comlunu 
of that issue in every subsequent suit brought on any cause and for ni- 
purpose or object. Xotwithstandiug this defect in the rule, the Court*, o- '.o 


(1) Il€s juditata precludes a man (rum 
a\o«mg the Mtuo thing in succcssire litt 
gallons while estoppel prevenU his saving 
ono thing at one time and tbe opposite at 
another: Cassamallr r CuTTimbhoT, 30 I' 
214 (1911); nhaisoanVer r. Morarji, 30 11 
2$3(1'.U1), lialeshwar nagarti r llhagiratlu 
Das 33 C\ 701 (190s) , Hhacirsthi l»as ■ 
lla!esh«8rBagatti.41 V 09(19131. ror.*-* 
where no cstopi'cl wln-n tlitr\ has Uan a 


lange o( lav. before the (ns I 
ikslimi llibi Kojrwni r Atal I i 
>C 331 »1913) 

■ 2) l^itanm i Amir II f . 

S'.!.), t*r Mahll.u>Kl, J. 
l3) In Khngoali^ r.«/ » 

n i r. 1.73 (iwi; 

(4) lIuLm rTjvv- 
r suijrrt tif 
lU frratnL 


fs. 13, 
Expl. VI.l 
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on general jirincjples, recognized tlic concltisivencss of judgments as to issues, 
also, tlie principle of ra judicata^ wliethcr specially enacted or not, Ijcing an 
essential part of the law of procedure in all countries.(l) Otlicr difficulties 
also arose with reference to the meaning to be attached to tlio words “cause 
of action,’* in sect. 2 of the Code of 1859. This section was therefore very con- 
siderably modified in the Code of 1877, res judicata being made applicable to 
issues, and the identity of the cause of action being replaced by that of matter 
m issue. The effect of this was to provide for an estoppel against defendants, 
the words *' suit or issue being effective to estop a defendant from defence as 
well as a plaintiff from attack (2) Another material alteration made vas the 
osptess extension of the doctrine of res judicata, with certain limitations to foreign 
judgments, the limitations being enacted by sect. 14.(3) 

lu the rule of res judicata, as enacted in 1877, only two alterations were, 
prior to the present Code, made, which were to a great extent of a verbal 
character One of such alterations was to make that clear which had been 
previously decided, namely, that the competency of jurisdiction in regard to 
the Court trying the former suit was as to the subsequent suit also. The 
section even in its final form under the last Code was not complete or exhaustive 
of the effect of res judteafa ; (i) which, as a principle, exists independently 
of the Statute enacting it.(5) It did not, for instance, deal with judgments 
ot rein, nor with that of parties represented by, though not claiming 
under, the parties to the former suit (6) In fact, as observed by Sir Whitley 
Stokes, the question of res judicata is a subject of which the importance in a 
country inhabited by a litigious population is only equalled by the difficulty 
of dealing with it clearly, concisely, and accurately in a legislative enact- 
ment (7) The same remarks apply to the present Code.(8) In the Bill as first 
drafted au attempt was made to elaborately and cxliaustively formulate the 
rule. This arrangement was simphfied by the Select Conunittcc which con- 
sidered that draft The framers of the present draft considered that even this 
modified attempt to make a complete statement of the rule of res judicata was 


, (1) JaioaituDitissa r Lutfunissj, 7 A. CIS 

(18S3). 

(2) Buog Eat v Sidhi Slabomcd, C D. 4S4 
(1SS2). 

(3) Vide •past, p. 143 

(4) Ram Lall r. Cbbalmatb, 13 A. 578 
(1890); Fadayacbl«. VetbeUinga. 15 31. 119 
(1891). 

(6) la Sitaram t'. Amir llcganj, S A 334 
(ISSG), 3Iahinoo(}, J.. said, “Id iateq>relmg 
the language of that section, wo cannot ignore 
the fundamental priociplcsof tbcrolo to which 
that section girca csprrssion, unless indeed 
the express uord of the Statute contradict 
these principles ; “ and see Balkishcn r. Kia- 
hanlal, II A. 1S3 (18SS). In Bbolabhai r. 
Adesang, 9 R. 81 (1884), IVest, J., said that 
Q. 13 could not l<o applied quite literally; as, 
if it could, the Court trying a second suit 


would bo bound by the decision of a point in 
a hnt suit treated by the Court in appeal as 
irrelevant for that case though not formally 
set a«ide. Nor does the section expressly 
provido that a Court which has no jurisdiction 
finally to decide a question should follow a 
decision of a Ckiurt which had exclusive 
jntisdretion to decide it. But the roles laid 
down m the Duchess of Kingston’s case, and 
declared by the Privy Council to bo appli- 
cable, meet such a case. 

(C) Alimcdbhoy r. Vullecbhoy, G B 715 
(1S83). See, howe\-er, as to domestic judg- 
ments i« rem, B. 41 of the Evidence Act. 

(7) 2 Anglo-Indian Codes, 393. 

(8) Bamaraurtlil r. Secretary of State for 
India, 24 3I.L. J. 4G9(1911),- e. 0.36 51. 141 
(this section docs not cover all cases of 
estoppel by judgment). 
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likely to lead to increased litigation, and tliat it was not possiMe to adequately 
expound a subject so complex witliin the bmits of a section oi au Act. It v as 
thought better therefore to re-enact the section as it stood in the last Code, 
with such few modifications only as experience had shown to be necessary. 
The amendments consist of the added first Explanation, and Explanation II., 
the elimination of Explanation IV. of the last Code, and the insertion of the 
words public right or of a" in the present Explanation VI. to give due effect 
to suits relating to public nuisances (sect. 91). The former Explanation VI. 
has been removed and made into a separate section (14) The subject of foreign 
judgments is dealt ^vith post. Sect. 12 is new, and is necessitated by the transfer 
of certain of the provisions of the existing Code to Rules. The original 
draft contained the provisions that nothing in this section should he deemed to 
limit or otherwise affect any remedy which is open to any person against any 
judgment, order or decree in a suit or other proceeding to which such perron 
was a party whilst suing or being sued as a minor represented by a next 
friend or guardian for the suit This, however, was omitted, as the Select 
Committee considered that such a saving was necessarily implied, and that 
thetefore no special provision was requited for the cased«w(l) which it was 
thus sought to settle. Similarly, words excepting judgments, orders, and 
decrees obtained by fraud or collusion were omitted, because sect 44 of the 
Evidence Act, which it was intended to save, is confined to judgments pro\cd 
by the adverse patty, and the Committee considered that a provision relating 
to procedure was, of necessity, subject to the general law of evidence 
Eurther, the words, “ and not collaterally, incidentally, or infercntially ’* 
qualifying the adjudication were expunged, as they added nothing to the 
words “ directly and substantially.” The draft Bill contained the following 
explanation : “ TlVicrc several issues are pul in usue and tried and decided tn any 
suit and the decision of each of such issues is rnatcrial to the disposal of the suit, 
each such issue shall he deemed to have hcen directly «nd substantially in issue i« 
each suit” This Explanation, it was suggested, should be added to make it 
clear that where in a former case several points have been involved, the finding 
on each of which is independently sufficient to dispose of the case, each of such 
findings is res judicata. It adopted the decision of the Calcutta High Court 
in Peary ilohun Mukerjee v Ambica Churn Bandopadhya (2) It has, howc\cr, 
been omitted. 

Tho bar is absolute against all parties, the test of res judicata being 
niutuality.fS) Where it exists, the original cause of action is gone, and c.'in 
only be restored by getting iid of tho res judicata (I) Therefore in suth r.i'c 
a decree-holder must obtain satisfaction of his decree by exetutmi. and «»"' t<> 
another suit, which cannot be brought either on the original muse of nitioij, 
or, save in special cases, on tho decree m which that cause has I'cronie inergei 
The object of the Legislature has been to prevent lontiuutd litigation on tin- 


(I) Sco Curaandaa Natha i L.nUwn\»liu, 
toil. 57!(li.03); L. 1 IU Shoo Churn r Ham 
uandtr DiiKy, 'll C. S 
{2) 21 U. 000 (1SH7) 

(3) SutTrnJcmatli x. llr\>jon*lb, 13 C. *•>' 


(Isso). <JD*uan>t>*« X rariathi, IS M 477 
(1^2). 7 .t 

019 

(4) « lVn>i3a<i. I.. 1:. - Afl' 

OS'*. 
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same grounds ; and this would obviously be defeated by allowing a decree* 
holder to abstain from putting his decree in force, and proceed again on the 
same cause as before.(l) A plea of res judicala must he based on the grounds 
of tlie decision actually stated in the judgmont.{2) If u judgment be improperly 
obtained, so that it never ought to have been signed, when set aside it ought to 
ha treated as never having existed. So judgment obtained against a dead man 
cannot operate as reajudtcala in a subsequent suit. (3) 

“ Court.” — The term, in so far as it is used in conuection with the subse- 
quent suit, means a Court governed by the Code. From the provisions of sect. 14 
it is shown that the operation of the section is not confined to decrees passed 
by British Indian Courts.fl) The word “ Court,” therefore, as used in connection 
with the previous suit, includes a foreign Court, and the Court of competent 
jurisdiction, which is referred to in the first paragraph, includes a foreign com* 
petont Court, (6) the recognition of a foreign judgment as res judicata being a 
portion of the positive law of British India (6) Upon aji issue whether the 
defendant in possession of a taluqa had lost title by inheritance thereto by reason 
of having boon vabdly adopted out of lus own family ; held that an award to that 
effect of a committee of taluqdars was not a decision by a “ Court ” 'within the 
luoaumg of this section.f?) 

“ Try,”-— This word, which means the formal method of examining and 
adjudicating on a matter in dispute, shows that the rule in question has 
nothing to do with the admlssibihty of a judgment in evidence, and which 
judgment may be admissible under sects. 40-44 of the Evidence Act, even 
where it does not fulfil the requirements of this section.fS) There is a conflict 
as to whether the doctrine of resjvdtcala applies only to a trial by a Court of 
original jurisdiction, or also to a disposal by an appellate Court. The Calcutta 
High Court has, in the under-mentioned case,(9) held in effect that a trial by 
an original Court only is contemplated and that the section has no application 
to the disposal of an appeal, and that when there is no res judicata at the time 
of the trial of the original suit the appellate Court is bound to decide the appeal 
on the merits, The contrary view, however, is taken by the Allahabad (10) 
and Madras (11) High Courts, which have held that the rule contained 

(1) Gan Savaat r. Narayan Bhond. 7 B 
469 (1893). 

(2) Jalasutram r. Bosnoadevaia, 29 M. 42 
(1905). 

(3) Haji Noor Mabomed v. blaclcod, 9 
Bom. L. B. 274 (1907), 

(4) Pritbcsuigji t. Umcdsingji, C B. L. R 
98, 102 (1903) 

(5) Babubhat v Narbarbhat, 13 B. 224 
(1888) 

(G) Vide jtosf, pp 142-144. 

(7) liar Bhaokar Portab Singh v. Lai 
Raghuraj Singh, 31 1. A. 125 (1907) ; 29 A 
519; 11C.1V.N,84I; 9 Bom. L. R. 757 ; 17 
-M. L. J. 354 ; 4 A. L. J. 497 ; 0 aL. J. 13. 


(6) Seo Hukm Cband, Civ. P. Osde, 114 : 
and see Beni Madbo v. Indar Sabai, 32 A. 
67(19(») 

(9) Abdul Majid v. Jew Narain Mahto, 
16 U 233 (1888). But aee Chandra r. 
Pramatho, 16 C. W. N. 030 (1911). 

(10) Balkuben r Kishan Lai, 11 A. 
148 (1888) ; Chajju v. Shew Sahai, 10 A. 
123 (1887). In the first case a decision of 
the High Court in a auit for rent for 1292 F. 
was held to bo rei judtcnl/i in a second appeal 
presented prior to that decision in a suit for 
rent for 1293 F. 

(11) GururajaDiiuah v Venkatakrishnama, 
24 M. 350 (1901). 
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in tliis section is not limited to tlic Courts of first instance but applies equally 
to tlie procedure o! the first and second appellate Courts by reason of sects. 107 
{formerly sect. 582) and lOS (formerly sect. 587) respectively, and, indeed, even 
to niiscellaneous proceedings by reason of sect. 139 (fonnerlj' sect. 647) ; and 
that the doctrine, so far as it relates to prohibiting the retnal of on bsuc, must 
refer, not to the date of the couunencement of the litigation, but to the time u hen 
the Judge is called upon to decide the issue. The Panjab Chief Court appear 
to have taken the same vicw.(l) Similarly when there were cross appeals in a 
suit a decision in one appeal was held to be resjudtcala in the other, though as 
the suit was the same, this section could not apply-(3) The correct view is 
that the date, not of institution but of decision, determines the application of the 
principle ef res judicata. See Explanation I 

Suit. — It would hardly be necessary to say, unless the contrary bad been 
maintained, that criminal proceedings arc not a suit, (3) and therefore no fimbng 
of a Criminal Court can bo res judicata in a civil suit, both the parties to and 
character of the two proceedings being entirely different. Similarly it has 
often been held that the proceedings in the Criminal Court arc not in general 
evidence in the Civil Court, and that a Civil Court is not bound to adopt the 
view taken by the Criminal Court as to the oral or documentary cvidencc.(4) 
The term “ suit ’* has not been defined (5) At the same time it has been said 
that sect. 647 {now sect. 141) shows that the law does not necessarily consider 
every proceeding in which there arc parties, evidence, argument, and decision, 
to be a suit, there being proceedings other than suits and appeals (C) Procceib 
iu"S therefore under the insolvency sections of the Panjab Laws Act have been 
hold not to be a isuit.{7) Nor are proceedings under the Land Acqiusition Act, 
the object and nature of which differ considerably from an ordinarily civil smt, 
a 6uit.{8) Not is an application to amend clerical or arithmetical or accidental 


(]) NurMubammAil t'. Jamnu(1830), F R. 
Ko. ISK. m Hubia Chand, Res Jiid. 

p 2i'>. 

(2) Rum Lai c. Chhab Nath, 12 A. C78 
(1890). 

(3) Ram Lai f. Tula Ram, 4 A. 97 (1881) . 
Gholam IIu<cn r. Mahomed Khan (1877). 
F. B. No. 5G. In tho first case cited, tho 
lower appellate Court held that as the 
Criminal Court had decided that the defen. 
daat had abducted the pUintiil'a daughter, 
the (Question whether ho had or had not done 
80 was rts judlcola ; a judgment which was 
reversed on appeal to tho High Court See 
also Doorga Das r. Dooiga Chum, 0 W R., 
Cir. Ref, 2G; and Keshab r Slaniniddin, 
13 C. W. N SOI (1903), in which it was 
held that an acquittal i* no bar to a civil 

(4) See cas<-8 cit.-^l m O’Kinoalj 8 IvtU 
l•nKv^lunv Code, note* to a. 13. and HuVm 


Cband, C. P. C l23. 

(5) Sec notes to s. 2, 

(C) In the matter of Cbirangi Mut(l&81). 
P n. No. 445. 

(7) lb. See in re Victoria (1891). 2 Q 15. 


387 

' (8) Nobodtep Cbonder r Rroiendr* Lai 
r.ay.7a400(1881); Maha.loir NeeUmani, 
20 W. 209 (1890) The decision in JUim 
Chunder Singb * Madho Kuman. 12 f. 4Sl 
(1885). not agamst this view, as in that caae 


. loiBier suit waa not a procejoim: • 

rtVDCc onder an> awtion of the .\ct. but a 
t institute.! bv the pUintiff in.lependrntlt 
the Act No appeal lica to the I'nvy 
incil from • M'f** < oort drcie«..n on appeal 
Jrr tb» Act, fur aucli a dci.jf'n u an 
imale arlulrati-n ^p.val <1“ Oer .‘■al 
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eriora in a decree, a suit,(l) hor is an application for ronew.fa) Sliscellancous 
civil proceedings will be a suit wben they arc treated ns a suit by tbo Legisla- 
ture (3) In a proceeding upon an application for probate, flic only question 
to be determined is whetlicr tlio will is true or not. It is not tbo province of 
the Court to determine any question of title with reference to tbe property 
covered by tbo will (4) In tbe last-mentioned case tbo Court further observed : 
“ And it 13 noteworthy that a proceeding under tbe Probate and Administration 
Act 18 not a suit properly so called, but tabes tbo form of a suit according to the 
provisions of tbe Civil Procedure Code (see sect. 83). That being so, wo do not 
SCO bow the judgment of tbe Allahabad High Court could be reg.'irded as con- 
cluding the plaintiff as to tbo title to tbo estate cither under sect. 13 of tbe 
Civil Piocedare Code or under the general principles of res judicata” But in 
a iccent Full Bench decision of the Bombay High Court where in a contentious 
proceeding for Probate a will bad been held not proved and Probate refused, and 
the widow then brought a suit for recovery of the property of tbo deceased from 
the defendants, who held it as executors under that will, it was held that since 
contentious proceedings for Probate must tabc the form (as nearly as possible) 
of a suit, they constitute a suit wthin tbe meaning of tliis section, and tbereforo 
the Probate judgment operated as res judicata (5) In considering upon the 
question of competency whether the word “suit” should be construed as in- 
cluding an appeal, it is held that the powers of the Court in which the suit was 
instituted must be looked at, and not those of the Court by which the suit was 
decided on appeal (G) The draft Bill made the section applicable to a suit " or 
other proceedtnij : ” but this suggestion Has not been adopted. As to tliis, the 
Special Committee in their report say, “TJie Committee recognized that a 
proceeding does not come within the language of that section, but they think 
it better not to deal with this point in express terms, for the reason 
that the applicability of the doctrine of res judteata to certain proceedings is 
not open to doubt, and they foresee that any express reference to proceedings 
in a crystallised definition might only lead to difficulties (L. R 11 I. A. 37 ; 
l.L R 29C 707).” 

As regards the question of the identity of the suit it lias been held that 
where separate causes of action were joined in one suit, the suit as regards each 


(1) Langat Sugh v. Janhi Ko«r. 39 C. 
2G5 (1911), Lnngjt v. Jaoakj, 14 C. L. J. 
4S1 (1911). 

(2) Srisb Chandra Pal Cliowdr 7 r. Triguna 
Prasad Pal Chowdry, 40 C. C41 (1913); 
following Gulab Koor v. Badabab Bahadur, 
10 C. L J, 420 (1909). 

(3) Ilaraaliai r. Mabaraj Singb, 2 A. S94 
(1879); Syud Imam v. llaran Gbuadcr, 14 
B. L. It. 408 (1875); Smith v. Secretary of 
.State, 3 C. 310 (1878); AchaMianv. Darga 
Churn; .25 C. 140 (1898). 

(4) Arun Sloyl Dasi r. Slohcndia Nath 
^Vndada^,.^SO C. SS8, 895 (1893) As to the 
tjuccensioii Certificate Act, see Mancbaiam r. 

\ ■ 


Kalidas, 19 B. 821 (1894); and see ad to 
Probato proeeedmgs, Komitulain v. Nuzbut- 
ud Dowla, 33 C.* 116, 127 (1905) ; and seo 
Lalit V. Badbaraman, 13 C. L. J. 547, 
652 (1911) : 16 C. W. N. 1021 ; diafinguishing 
Bamnandan t> Sheoparn-an, 11 C. L. J. C23 
(1910). 

(5) Kalyancband Labhand r Sitabei, 
38 B. 309. F. B. (1913). Cf Bamani Debi 
V. Ivumod Bandhu, 14 C. W. N. 924 (1910). 
Judgments refusing Probate are as much 
judgments fa rem as those granting it. 

(0) Malubhai r buraangji, 30 B. 220 
(1904), 
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cause of action was a separate suit. So if a suit for the recovery of one bond bos 
been dismissed, on tbc ground that the bond was not repaid, the decision would 
be res judicata so far as the claim for that bond is concerned in a subsequent 
suit brought for the recovery of that and other bonds on the ground of the same 
repayment (1) 

As regards appeals, fide ante, p. 35, note to sect. 2, suh toe , “ Decree.” 

It was sometimes held, before 1892, and was enacted in that year by an 
addition to sect. 647 (now sect. 141), that execution proceedings are not miscel- 
laneous proceedings hut proceedings in suits But though the word “suit” 
includes all proceedings jn execution of the decree passed in the suit, the section 
does not apply where the proceedings, both earlier and subsequent, are in the 
same suit. For the section requires that the matter should have been in issue 
'in another separate suit, and each separate appbcation for execution of a decree 
in a suit is not a separate suit (2) But though in such a case this section will 
not apply, a prior decision in the same suit may have binding force, depending 
not upon this section but upon general principles of law, otherwise there would 
be no end to litigation. So in the last-mentioned case, which was reversed on 
appeal to the Privy Council, the latter held that though the matter decided 
was not decided in a former suit hut in a proceeding, of which the application 
in which the orders reversed by the High Court were mode was merely a con- 
tinuation, yet it was as binding upon the parties and those claiming under 
them as an interlocutory judgment in a suit is binding upon the parties m every 
proceeding in that suit, or as a final judgment m a suit is binding upon them in 
carrying the judgment into execution. It could not, m short, be held that 
because the prior order was made in the same suit, what it decided remained 
open to contest afterwards between the parties, although if it had been made in 
another suit it would have been final under the former sect. 13 (3) As a fact, 
the bar in such cases is due to the principle which has been designated the 
“ judginent of (he case,” (4) the principle which is distinct from resjudteata but 
which in the absence of any specific name has sometimes been spoken of ns 
res judicata as falling within the literal signification of that expression, under 
which a decision in a prior stage of the same civil suit or proceeding operates 
as a bar to a fresh decision on the same point in the subsequent stages of the 
same suit or proceeding (5) Thus it has been held that though an application 


(1) Sbeoraj r. Kaahinatb, 7 A 252 (1884). 

(2) Rup Kuart f. Ramkirpal Skukul, 3 A. 
141, 142, 143, F. B. (1880) 

(3) 8. C. m appeal, C A 2G9 (1883) Soo 
JIungal Perebad Dicbit r. Cnja Kant Labin, 
8 C. Cl (1831). In Behan Levi r. Majid All 
(1807), A. W. N. 29, the Court observed that 
“ s. 13 ©I the Code, of course in terms, does 
not apply to a case of this kuid, but as hvs 
been pointed out by their Lordships of the 
Pnvy Council in the ease of Ram Kiqwl i 
Itnpkuari.thc pnnciplcof res judieaia hX'i'Ur* 
lo prev ent parties raising a poeond lime in the 
Minu suit, or in the 6.11110 eieculion proi-eol 


igs, an lasuo abicb. in that suit or in ihe 
secution proceedings in the suit, hs*l n 
renonsly determined. ‘ As. howeier. >• 
omied out, jxmI. the * 

iffennt onefrom resyuJ'O'f**- tl««*ush 
mes spoken of by that •>»«”* *^"*^*^ 

:«..rt RnUhnb lubidlir 13 1 W N 1197 


(4) Ilokm t J-nd. t ** ’ 

( 5 ) S.-© lUm •• IUnn«»u4r Narain, 

23 «• 5 n (I'’'?! fd«i.ifn nfuiin- an apjlaa. 
lK>n to id. an al'peal . andfcat»"n to an-.th* r 

p,r,«i,>n IbfK h iMrmt), f''et»tafTef Mjtr r 

\yj,« PilUi. 17 M llO 448'0) iTTrianl. 
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for amendment of a decree (undci sect. 1S2) is not a suit within the meaning of 
these sections, yet (when it lias been disposed of) a subsequent application will 
be barred upon general principles of Law.{l) lies judicata, on the other hand, 
applies to cases in which the decision w'as made^ or the point decided arose, in 
another suit or in proceedings taken in execution of a decree in another suit. 
Where there is a trial of a suit, and a point has been decided in an execution 
proceeding in a former suit, or n'cetersa, then the rule olrcs judicata may apply. (2) 
It IS, however, to be noted, that it has been said (3) that it is only certain descrip- 
tions of orders passed in the course of the execution of a decree that have operation 
by way of rca judicata, and not every order passed in c,vecution. There will in 
Bome cases not be res judicata, as all Us conditions may not have been fulfillcd.(‘l) 
Has judtcaia will not apply when the decree, with regard to which a question 
arises, is really different from that with reference to which it had arisen before, - 


appeal after], BalUbh Sbanker v. Karain 
Singh, a A 173 (16S0) fordor by appellate 
Ootirt oa application for execution]. In this 
country tho principlo has been most usually 
acted upon in execution proccedings.rxfe ante, 
and seo Bam Ram r. Nanhu Slal, 11 1. A. ISl 
(1^84) , BaadoyKarimt. RoiucshCbuudcr.O 
C 03 (1S83) : Futtcb Narum t Cbandrabali, 
3U C. 631 (1893) , Budan v. Baroebandra, 11 

B. S39 (1887) : Cbatbappan v. Pyder, 13 31 
403 (1801); Vcnlcatanaraslmhah r Papam* 
mab, 19 31. 54 (1805); Sher Stngb r. Doj-a 
'Ram, 13 A 564 (1891); Dasudev Karaio 
Singb V Seclojy Siogb, 14 C. 610 (1857); 
ilafizuddiQ V. Abdal Aziz. 20 C. 755 (1893) , 
Kuban Saliai tv Aladad Kbao, 14 A. 64 
(1891) : Jogendro Bhuttacharya v. Ilmnya 
Kumar, 2 C. L J, 499 (1904) ; Nabi 3Iubam- 
mad f. Jwala, 27 A 148 (1901); Hulun 
Cbaud, C. P. V. 117-119, and post, p 149 ; 
Gulab Kocr v. Badsbab Bahadur, 13 

C. W. N. 1197 (1909). 

(1) Langat v. Jaualii, 14 C L. J. 481 
(1911). 

(2) InHanjunatbr. Veiikate8fa,6B.64,CO, 
01 (1881), the Court considered that the A. 
H. C. in Rupkuari r. Ramkiipal, 3 A. 141 
(18S0), bad put too narrow a construction 
on tho word “suit” in excluilmg execution 
proceedings. In Dinkar Ballal v. Han 
Shirdhar, 14 B. 206, 209 (18S9). Scott. J, 
said : " SIoreoTer tbo previous proceeding 
was not an independent suit, but a proceed- 
ing m execution; and although a decision m 
sue h a proceeding is binding in subsequent 
procteduigs in tho same suit, it is a matter 
<>£ doubt whether they ailcct claims in »ndc- 
IK'ndent suits.” The learned Judge, bow- 


over, stated Diat it was under the ctreum* 
stances not necessary to examine that 
question Janhne, J., appears to have held 
that an order in execution proceedings in 
one suit could not be rca judicata in another 
suit, though the decision in the caso turned 
upon another point. There can, however, 
it is submitted, be no room for contention 
after the amendment of s. 647 in IB93, with 
respect to execution proceedings, and that 
there will be ru judicata provided the con- 
ditioDS of that rule bare been fulbUed, which 
may often bo not the ease having regard 
to the nature of tho order passed m execution 
proceedings in the former suit. Sco cases iu 
following notes. 

(3) Gourmanii Jagut Chandra Audhilarj, 
17 C 57. C3 (1889) 

(4) So in Abedoonissa v. Amecroonis&i, 4 
I. A 66 (1870), the Court in the prior suit 
was held incompetent to tiy tho patticular 
issue; in Dinlar f. Han, 14 B. 206 (1889), 
tho subject matter was hold not to be the 
same, and that tho conclusiveness given to 
8 283 of the last Code exists only as regards 
tho particular property in dispute. So also 
tho decisions in Gourmani v. Jagut Chandra, 
17 C. 67 (1889) J Bam Lai v. Karain, 12 A. 639 
(1890); Sheik Sudan v. Bam Chandra, 11 
B. 537 (1837), turned on the point decided not 
having been adjudicated upon in the former 
execution proceedings, tho objection in the 
Calcutta caso having been raised by the 
judgment debtor not in his character as such 
under the decree but in a different character. 
Sco Ashfag V. Gauri, P. C., 33 A. 261, 
271(1911). And see 
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as the matter in issue in the two cases will be different. So a decree directing 
periodical payments has for its purpose been deemed to be a separate 
decree in regard to each of such payments (1) And a decree confirmed 
in appeal has also been deemed to be different from what it was before 
the confirmation; and a dismissal of an application for the execution of the 
original decree has been held to be no bar to an application for execution of the 
appellate decrcc.(2) 

“ Issue.” — The principle of resjudienta applies both to the trial of suits and 
the trial of issues A suit ends in a dismissal, or a decree in whole or in part. 
An issue ends in a finding, and the rule contained in the section enacts that 
not only is a suit which has once been tried and determined not again main- 
tainable, but an issue which has once been directly and substantially raised 
and decided cannot be litigated a second time : the principle upon which the 
rule is based applying equally to issues as to suits (3) 

The first clause of the section is not well constructed It would be clearer 
if it tan, " Ko Court shall try any issue which, or any suit m which, the matter 
directly and substantially in issue has been,” etc (4) The trial of a subse- 
quent suit will be barred only if the matter is directly and Rubstantially 
in issue in it {vide ante, first paragraph). An issue is said to arise “ when a 
proposition of law or fact, which a plaintiff must allege in order to show a right 
to sue, is affirmed by the one party and denied by the other.” And sec Explana- 
tions III. and IV.(5) 

There is nothing in the Code to restrict the application of the rule of m 
juduala to issues of fact as distinct from issues of law In the original draft 
Bill it was proposed to affirm the view that a pure finding of law might operate 
as res judicata, but to limit the operation of the principle to adjudications on 
the merits, with a view to excluding, for instance, dismissals on a pre- 
liminary question of jurisdiction Apparently it was considered that this was 
a matter which should be left to the Courts to determine. It has been said that 
a point of law can never be res judicata (0) But it is submitted that the rule 
thus broadly stated is not sound. It is difficult, however, to reconcile llif* 
decisions on the point. 

The principle of res judicata docs not depend for its application upon tin* 
question whether the decision which is to l»e used as a bar was a right decisicui 
or a mong decision in law or in facts, and it is immaterial whether the decree 
set up as a bar was rightly or wrongly passed in law or in fact (7) It is obMous 
that if this were not so there would be no finalitv. for in nil ea«e3 the 


(1) Kuppu Ammal r. Siiminntha Avyar. l*i 
M. 4S2 (1804) 

(2) SaUial Cliand e. Volehand. 18 H 203 

(IROa). Muhammad Sulaimsn r >Iuh»mmad 

Yar Khan. 11 A 207 (IRSs) See lUrVanl 
Sen r. Iliraj Mohan Roj. 23 C 870 (IS'hl) , 
Nanchand r. Vithu. 10 11 2.'.S (IS'il) 

(3) JamaiUinniaaa r. Lnlfunnisaa. 7 A jlljJ 
(1SR5); Tirhhuwan r IlanirxKar. 24 A 

740 (inoc.) pee ITiiVm Chaml. Ree.Tndi<Wla. 


7. 14. and ante 

(4) IIuKdi riianJ, ** * 

O MV rr I. 2. |«*f 
(f.) n«ma»L*l r lUpiMui 22 It rx.u 
(1'**17J 

,7) |t<l.ari I.-! r MajKl .VJ,. A. 134 
(PWI) Pham I^I f- <;ha»ita. 53 A. 4S'>. 4^1 

Ilmn.lrt r Jmn>i Nath. 13 A. 327 

Xathu lUm r Kalran ) A. 
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previous (Icciaion miglit be cbftllcugcd for error. The force of res' judicata 
attaching to a decision by a Court on on is.sne of law will not be affected, even 
if the decision is subsequently disapproved by a Full Bench of tlio High Court 
to which that Court is subordmate.(l) Where the question is one not purely 
of law, hut of mixed law and fact, there will be rw judicata. In such case the 
law has been applied to a particular state of facts, and if these facts come again 
m issue in another suit, the judgment on these facts, whetlier it rightly or UTongly 
applies the law, is res judicata (2) So where in a previous suit a particular 
stipulation, contained in a particular kabuliat, had been held to be valid as 
between the parties, it was held not open to the Court subsequently to try the 
issue, whether that particular stipulation was valid or not, the question being a 
mixed question of law and fact, and whether the previous decision was or was not 
crroneous.(3) It has been recently held that though where the question is one of 
law the judgment is res judicata where the parties sock to litigate again on the 
same cause of action, yet where the dispute relates to matters which had formed 
a subsidiary consideration in the former suit, though the causes of action in the 
suits may be different, the application of this principle is limited to matters 
distinctly put in issue and determined in the former suit and to questions of 
fact or mixed questions of fact and law (4) The Madras High Court lias held that 
a Court ts precluded from inquiry into the soundness of the law of the previous 
decision in respect of the precise subject-matter or immediate purpose of that 
suit ; but that provided the decision in the latter suit does not in any way 
question the correctness of the former decree or in any way affect its operation, 
an erroneous decision on a question of law in a previous suit is no bar (5) The 
operation of a decree as res judicata, so far at any rate as the subject-matter 
of a direct adjudication contained in tlic decree is concerned, can in no way 
be affected, m the absence of fraud or collusion, by the fact that the suit was 
the result of a mistake ol law, or that the decree proceeded on such mistake. 
Tlie remedy, if any, in such a case can only be by way of review, and not by 
separate suit for relief on the ground of mistake (6) 

As regards a question of pure law, it has been said that anomalous 

(1) fiouri Koei v. Aiidh Kocr, 10 C. 10S7 (5) Jlaogalathammal v NarayanawamJ, SO 

(1884) fdtst.ln Alimunneesar. ShamaCharan M 401 (1907){ Gopu v. Sami Boyar, £S 3r. 
Bay, 32 C 740(1005)1; s c.OC W. N 406; C17(1905); Venku v. Mahalinga, 11 M. 303, 

Naraappa Chetti v, Chod.ambaraii flirttl, 21 303, 300 (1983), following Farthasarathi 

Sr. 18, 25 (1897) Ayyangarr.ChinnaKriaLna, 6111.304(1882). 

(2) Kai Churn Choao ». Kuninil ^rohan latter case disi. in Chatliappan r. Pydel, 15 
Diitta, 1 C. W. N. 687 (1807) The L o.-mI note M 403(lS9I),n9itwa‘stljeBamD[lc‘creowhicli 
does not «jrrcctly reprraent the decision, in waa under CTOCution though property 
which no judgment wgiren as to what would attachcil was differontj and also in Koy- 
happen in the case of on issue of pure law. yanna v Doosy, 29 Ah 225 (1905). In 
Soo post and Bishna Prlya v. Bhalo Sundari, Viahnu r. Eamling, 3 Bom. L. R, 450 (1901) ; 

28 C 318, 322, 323 (1000). b. c , 26 B. 25 (lOOl), Fulton. J., referred to 

(3) BhUhnu Fnya v. Bbala Sundari, 28 C. the ecconcl case with approval, but the judg- 

318 (lOOO). meat of Chandxvarhar, J., proceeded on the 

(4) Bai] Nath v. Podmanund, 16 C. W. N, ground that the point «n issue had not been 
621(1912); Aghore v.Kamini, 11 C. Hd. proviously decided. 

461 (1009); Puma r. Rasik, 13 C, L. J. (0) Kaveri Ammalr. Snstro Bamicr, 20 II, 
119(1910). 104,109(1902). 
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results might arise if an erroneous decision on a pure question of law in a previous 
suit is held to operate as res judicata in a subsequent suit relating to 
a difierent subject-matter, for an erroneous decision might have the effect of 
altering the law applicable as between the parties. Though the language of 
this section may perhaps mahe it apply to such a case, it is very doubtful whether 
it was intended to havo such application (1) It has been submitted that the 
facts decided in the first suit cannot be disputed, and for the purpose of the 
conclusivcness of those facts, hut no further, the law applied must be accepted. 
Thus, if a decree in a suit to declare a mortgage invalid proceed upon the 
constitutionality of a statute, tho patties afterwards cannot deny the validity 
of the statute in question, when the mortgagee attempts to foreclose. It 
could hardly be true that they could not raise the question again in a suit upon 
a different subject-matter (2) A previous construction of law between the 
parties, it has been held, (3) ought not to be followed after that law has been 
replaced by another. So a decision upon a point of limitationgiven when cither 
Act XIV. of 1839 or Act IX. of 1871 was in force, and which was subsequently 
held to bo erroneous, was also held not to be res judicata in a suit which was 
brought when the present Limitation Act was in force (4) In a recent case 
in the Calcutta High Court where, after the prebroinary decree in a mortgage 
' and before the final decree, the Cbota Nagpur Tenancy Act was extended to the 
district in which the property was situate, it was held that the sale was forbidden 
by that Act and the judgment-debtor was not estopped from bringing this to the 
notice of the Court.(5) 

The matter directly and substantially in issue in the second suit 
or issue must be the same matter which was directly and sub- 
Btautially in issue in a former suit— The former jiuigmeDt is conclusive 
only upon the same matter (C) V'lioxo causes of action are different the principle 


'( (1) Rai Chum Gbo^o v. KumuU !Moh»n 

i Dutta, 1 C, W. N. 087, COO {1807), fcr Baner- 

I jee, J , and sec remarks of same learned 

Judge in Bishnu Fnya v, Bhalu Sundari, 28 
C. 318, 322, 323 (1900) ; but see jxr Beaman, 
J , in Waman r. Ilari, 31 B 128, 137 (IPOC). 

(2) Bigelow, Estoppel, 100, nml see IluVin 
Chand, Res. Jud. 29-32. 

(3) Chaman Lai f. Bapublial. 22 H 0(.'» 
(1897) 

(4) Ib ; butaocNamapl>'>i'.t'hl‘l«iul>'*r»"* 

21 51. 18,atp. 25 {1697), inwliieh U 
th.at “ a change tn the hie or dilTemit inter- 
pretation of it cannot opcnile l.i r«' 
matters, which h.ad jhtvioii«B Ix-o'i'X* ftt 
juiicala." 

(5) lAkshmi Bill Kiijmm f 

Aldar. 40 C, 534 (1913). ^ 

1 (G) Seo DuchcM of Kitipl*'>»'s 

L.C.,9lhod.Sl2; Outramf , 

East, 3 1C ; Barrs r. Jaekf-m, > ^ ‘ ^ * 

Henderson r. llenden-on. 3 • 


Hunter r. Stewart, 4 Do G F. & J. lG8j 
Gregory r. Molcaworfh, 3 Atkyna, C2C ; 
Srimut Raja Mootoo Vij.sj'a r. Katamn 
Natehur. II .M I A. 50; 10 tV. R , T. C . 
1 (1800) , Kliugowlio Singh r. Ifossom Bux 
Khan. 7 B L R 673 , 15 W. R .1* C, 30 
(1871) [SCO as to this latter caso Hun 
Sunktr 5fookerje« t. Jlooktara; I'atro, 
1.8 P L P. 238. 240(1875)J; Uroatara J>bi 
r Krishna Kamint Hasi, 2 R Z/. R- 102: 
10 tv R 426 (1868) (eonfinned by r C , 11 
It UR 158. ISW R. 161(1872). foJIoartI 
lit Jtrojo IaII Roy i Kheter Xath Mittcr, 12 
\V. R. 5.1 (1860), 8ib Shonknr X'eoghy r. 
Ituio Itoomlurco t.oopta, 11 h\. R. 209 
^|•.7W). Ptwlssr Ribee r Jvakir llarkuml**, 
13 W. R ICS (1871). Tl-'oaa JL rjgou r. 
8\rd lloliamaa At-oo Med. 3 C. L. IL 2il 
(Ix7<.). Ihnoinaai XXbia kliowilhraia r. 
Anon|^> Moji. 4 f L R. 5W {ISTOJJ. 
>.«.r;.’n>onee Itsjee r. i-yddaosad 3Iwh* 
jw.tur. 12 It R. It. I'M; 20 W. R. 377 



112 


THK CODE or CIVIL rROCEOURE. 


Part T. 
Sec. 14. 


docs not apply (1) But wliere they are suhstantially the same the principle 
applies, oven thougli thwr forms or the frames of the reliefs ore dillerent.(2) 
It is not necessary to show that the subject-matter of the former suit was the 
same as that of the subsequent suit, but that the question, the trial of which is 
sought to be barred, was directly and substantially in issue in the former suit (3) 
No precise rule of general applicability can be laid down for the solution of the 
question whether the same matter was directly and substantially in issue in the 
previous smt.(4) The question whether an issue has substantially been raised 
and decided i8.a matter of fact to be determined upon the circumstances of 


(1873): Kraho'^ Bcharylloy V. BnawariLall 
Roy, 1C 144, 23W B.1; L.R.2I.A.283 
(1876), and in the High Court, 10 W. R 63 ; 
Niamut Khao v. Fhadu Buldia, 6 C. 810 ; 7 
C L n S27(1830}[but8^RttnBatiadur8ingb 
t' Lucho Kocr, II C. 301 (1884); Boorga 
Pershad Singh r. Doorga Konwari,4 C 100; 
L R 51 A. 140(1878), and before tho High 
Court, 20 W. R. 154) ; (1873) Field, T.v. 237 ; 
f^speraz, Estoppel, 379-401 

(1) Haji Noor Mahomed v. Macleod, 0 
Bom. L R. 274 (1007). 

'(2) Nag.mada v. Krishnamutri, 34 51. 07 
( 1010 ) 

(3) Setanath t». Basudeb, 2 C L. J. 540 
(1000) ; as to the necessity for tlio point 
having been in issue in the former suit, see 
Malhi Kumvar i’. Imam-nd-din, 27 A. 50, 01 
(1004) 

(4) Field, Ev 237? tho Code of Civil Pro- 
cedure of 1859 enacted thus . “ Tho Civil 
Courts shall not tahe cognizance of any suit 
brought on a cause of action which shall have 
been heard and determined by a Court of 
competent jurisdiction, in a former suit 
between tho same parties or between parties 
under whom they claim ” (Act VIII. of 1850, 
B. 2) Tho meaning of tho term “ causo of 
action ” has been the subject of difference 
of opinion in India os well os in Engtand 
[Allhuscn V. Afalgarcjo, L. R. 6 Q B 310; 
Cherry v. Tliompson, L R 7 Q. B. 573 ; 
•Tackson v. Spittlla, L K. S C. P. 542 ; Dur- 
Iiam V. Spence, L. R. C Ex. 40 ; Vaughan 
V. Weldon, L. B. 10 a P. 48 ; Do Soura 
V. Coles, 3 Jf. H. C. B 284 (JSCS) ; Ifarjiban 
Das t'. Bhagwan Das, 7 B. L B. 102, 100 
(1871): Baboo hlohnn Lai Bhayn Gya t*. 
lAcbman Lnl, 5 1). L K CC3, 074, 675 
(1870); 14 W. B 73; Cbnnder Coomar 
Miindal t‘. Alunneo Khanum, 11 B. L B. 
43 1, (42 : Laljee I.aU t. Hanley Naniin, 9 


C. 105 (1882): 51ubamiRad Abdul Kadtr, 
V. Tho East Indian Railway CJompany, 1 51. 
375 (1878): Salima Bibi v. Sheikh 5(uham« 
mad, 18 A. 131 (1895), see Field, Et. 203 n ]. 
“It was no doubt with a view to elucidating 
the subject that tho Legislature, in enacting 
Act X. of 1877, discarded the term ' causo of 
action.* Tho question chieily to bo considered 
IS whether the matter decided in tho previous 
suit was in substance port of tho cause of 
action in tho second suit, and the matter 
cannot be said to have been detormined in tho 
previous suit, unless it was put in issue and 
directly drtcrmined : ” Caspersz, op. eit 328 
(and sec Rajah of Pitbspur v. Sri Rajah Row 
Biichi Sittaya Garu, L R. 12 I A. 10, 20 
(1884)). The term “ causo of action ” is not 
used m tho present section. It, however, 
occurs in some other sections — 20 ; 0. II. it. 
2, 4, 3, 6. The term “ right to suo ’’ has been 
substituted m some sections — 0. XXII. rr. 
1-3 The expression “ causo of action ’’ has 
been frequently construed by the Pniy 
Council [Soorjomonee Dayco v. Suddanund 
Mohapatter, 12 B L. R 315(1873); Krishna 
Behan Roy t\ Brojeswari Chowdhranes, L. R. 

2 I A. 285 (1875) ; Rajah of Pittapur v, Sn 
Rajah Row, supra ; Rajah of Pittapur w. 
Sri Rajah Veniata Mahipati Suiya, L. R 12 
I. A, 119 (1885) ; Moonsheo Buzloor Ruheem 
V. Shumsoonissa. Begum, 11 51 I. A G05 
(1867) ; Amanat Bibi v. Imdad Husain, L. R. 
15 I. A. Ill (1888) ; 5russ.amut Chand Kour 
V. Partab Singh, L. R 15 I. A 157, 158 
(1888); seo Haji Hasam Ibrahim f. Sfan- 
charam Kaliandas, 3 B 137 (1878); Srldhar 
Vinayak v. NarajTin Valad Babaji, 11 B. if. 
C. R 224 (1874) ; Caspersr, 323-325). As 
to tho meaning of the phrase “ same right to 
sue,” see Ranchod Sforar r. Boz.anji Ediilji, 
20 B. 02 (1804) 
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iMcli particular casc.(l) The rule is t hat where a final decree is couched lu gcnci al 
terms, the extent to which it ought to be regarded as res judicata can only be 
determined by ascertaining what were the real matters of controversy in the 
cause.(2) The leading principles of res judicata were thus enunciated by Sir 
William de Grey in the Duchess of Kingston’s ease (3) “ From the variety of 
eases relative to judgments being given in evidence in civil suits, these two de- 
ductions seem to follow as generally true t frst, that the judgment of a Couit of 
concurrent jurisdiction, directly upon the point, is, as a plea, a bar, or as evidence, 
conclusive, between the same parties, upon the same matter, directly in question 
in another Court ; secondly, that the judgment of a Court of exclusive juris- 
diction, directly upon the ^oint, is, in lihe manner, conclusive upon the same 
matter, between the same parties, coming tnctdcntally in question in anotliet 
Court, for a different purpose. But neither the judgment of a concurrent or 
exclusive jurisdiction is evidence of any matter which came eoUaterally in 
question, though within their jurisdiction, nor of any inattci iiicidcntalhj 
cognirahle, nor of any matter to be inferred by argument from the judg- 
mcnt."(4) Provided the immediate subject of tbc decision be not withiawn 
from its operation so as to defeat the direct object of the decision, the parties 
may litigate matters incidentally or collaterally in issue between them for 
any other purpose as to which they may come in question The test applicable 
is whether the question decided in the previous suit was in substance part 
of the cause of action, or whether it was only ancillary to the mam cause (5) 
The cases upon this hrancli of tbc rule of res judicata may be divided into two 
classes ; (6) (a) The class of cases in wliuh it has been held that the matter 
directly and substantially in issue in tbc second suit, or m an issue m eucli 
second suit, was, not directly and substantially, but collaterally or incidentally. 


(1) Girdhar Slanordu v. Dajabhai Kala* 
btiai, 8 B. 174. 180 (1882). per V^cst, J. 

(2) Amritcsivan Pebi f. Secretary of 
State for India in Council, 21 C. Ml 
(1897). 

(3) Sin. L. C , 9th cd , 812 [the doctrine 
laid down m thia cate la applicable to eases 
tried under the Civil Troccduro Code Khu. 
H'mlcoSingf. HcsscinllusKh.iii, 7 B L R, 
I*. C > 073 (1871)] The section is not a pre- 
ii-o reproduction of tho rule in (his c.-isr, 
whatocr may Iiare been the intention of the 
lAgi-daturr, and the Court's dut) is to ion 
struo the section as it stanils IVithi Singh 
t. Umad Sing, 0 B L R 08, 103 (1003). 
and in Cokul Mandar t. I’udmuuund .‘■ingh, 
2'J C 707 (1902), the I'nvj- Counul puinlotl 
out 13 goes liojond the law laid down in 
the Uufliess of Kingston's ca.*r 

(1) U> , Ram r Jackson, 1 Y A f .'.VV , 
R. r. Hutchinjs L R «■ 0 R R 3'Xt S-M 
The nilc, m Uid d>'wn m t)i< t r^t two 
cases, has l<m fn'.judillj aCmi-eJ l.t tin 


InduaCourtain thetCTinsofbirW do Grey s 
judgment ID The Duchess of Kingston's rasu 
[3tu.tsatnut Edua i Slussamut Br^hun. 8 
R. 175(1807) , KanbyaLoIlt. Radha Churn, 
n. L. R., Sup. Vol., cod (I8C7); Jlaliima 
CiiundraChuckerbultyt fUjkumarChuckcr- 
butty, I D. L. R , A. V . 1 (180S) ; Chundcr 
Coomar Nundul r NunnceKhanu&i, 11 11 I. 
R 434, 414 (1873) . Conk t Jadab Chandru 
Nanili, 2 R L R , O C. 4t> (1808)1, and in 
tboseof tbc Judgment of Knight Bruce, V I . 
in Barrs t Jackson |Ouina Chum Dutt i 
Betl,»itli,5W K,,\ctA,3{l5>00) Mixll — 
Ran Dey i Boydonath IKrss. If W R 5''J 
(i 80 >), iiooroo (hum t^mar t Rrija Nath 
l)hur.2lV\ It IIl(|sT5j' 

(5) IXsorga l’«tHi.l 8iM^Ii • lX>'rj,» Kon* 
wan, L R 5 I \ I*'*, . Rarrs r. 

Jackson. I ^ At . Run Ratudurbingh 
I Luibu K<xi. Ill 3<i| I'ujsru, 

3»l 

.1.1 I..H I » 2 •' J. . 
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in issue m tbc previous BUit;(l) and (&) that class of eases in which liie 
decision turned upon the identity ot the matter, the matter in issue in the 
second suit, or m an issue m such suit being held (a) to be, (2) or (b) not to 


(1) Uhib Nath ChattcTjcD t. Nuboo KkUcu 
(' hatterjee, 21 W U. 1B9 (1871) fit may 
he that m that )u<lgmcut Itiero u a fiadui" 
uluch may have some bearing upon that 
Hsue, or hia judgment may contam obeerva- 
Itona apf licablo to such an issue , but he did 
not directly determme it. Any opinion 
ahich ho may have incidcntaUy expressed 
lanuot bo considered a Coding upon the issue 
eo as to make hia judgment in the former suit 
a determination of the cause of action in tbo 
present suit,” per Couch, C.J ] ; Slodhoo 
Ram Dey v Bo^donalh Doss, 9 W. H. 593 
(1808), Mussamut Edun r. Dlussamut 
Bcchun, 8 W R. 175 (I8C7): Mohuna 
Chandra Chuckerbutty e. BajkomarChuckcr* 
butty, 1 B. L R., A C., 1 (1868); Ragho 
Ram Bisuas t- Ram Chandra Dobay, B. L. 
R . Sup. Vol . 34 (1803) , W. B , F. B , 127 , 
Chunder Coomar Mundul r. Munneo Kba> 
oum, 11 B L. R. 434(1873), Run Bahadur 
Smgh V. Luuho Kocr, 11 C 301 (1884) ; L. R. 
12 I. A. 33 ; Kundo Ball Bhuttacharjeo f. 
Bidhoo hlookhy Deboc, 13 C. 17 (1880); 
Tbakur Slagundco V TbakurMabadcoSmgh, 
18 C. 647 (1891); Anusayabai t>. Sbakarara 
I’andurang, 7 B. 464 (1883); Jamaitumssa 
V. Lutfunissa, 7 A 000(1885); BalakTcwari 
V KausilMisr, 4 A. 491(1882); MomRoyv 
Mussamut Rajbnnsco Kocr, 25 W. R 393 
(1870), Doorga Ram Paul f. Kally Knsto 
Paul, 3 C L R. 546 (1878) ; Jardme Skmner 
&, Co f Dwarka Nath Cbuckcrbutty, 14 W. 
R 412 (1871); Gangarsju v Kondircddi' 
snami, 17 M 106 (1893) (the decision of 
a question of title by a BeTenno Court is 
merely incidental, and no bar to a fresh suit 
on title lu a Cicil Court ; see also Ashiafun* 
niasa v. i\li Ahmad, 36 A. 001 (1904) ; Rani 
Ktshori V Raja Ram, 36 A. 468 (1003)]; 
Srihari Banerjeo v. Kbitish Chundra Rai 
Bah.idoor, 34 C. 509 (1897) ; Ifitya Nunda 
Sarkar v. Ram Narsin Das, 0 C. W. N. GO 
(1901) [Title — question of — ^raised in rent 
suit). 

(2) Pahlaan Singh v. Risal Singh, 4 A. 55 
(1881) ; Nirman Singh r. I’hulman Singh, 4 
A. 05 (ISSl) ; Wibiti Begam v. Noor Khan, 
5 A. 514(1883): JtoLalSmght Sarfun,!! 


C. L R. 1S3 (lbS2); Rakhal Doss Smgli i. 
Srcinutty Ilccra Moteo Dossec, 23 W. R. 
282 (1874) ; Hurry Bchari Bhugat v. Porgun 
Ahir, )9C. 056 (1800) ; Bakslu v. Nizamuddi, 
20 C. 605 (1892) [followed in Balaram 
ilondul V. Kartick Chandra Roy Chowdhuri, 
4 C W. N. 165 (1899)3 ; Nobo Doorga Dosseo 

V. Foj-zbux Chowdhry, 1 C. 203 (1875); 24 
IV'. R -103; 3IoIuma Chunder Mozoomdar t. 
Asradha Dassb, 15 B L. R. 351 n. (1874); 
3Iohcsb Chunder Bundopadhya %•. Joykiswii 
Mookerjec, 11 B L. R. 248 n (1874) ; Cook 
r. Jadab Chandra Nandi, 3 B. L. R., 0 C , 48 
(1808); Muthumadera Naik r. Senatta Hu* 
thumdeva Naik, 7 5L H. C R. 160 (1873); 
Radhia r. Beni, 1 A. 660 (1878) ; The Rajali 
of Fittapur tv Sn Rajah Row Buclu Sitta>a 
Garu, L. R. 12 L A. 16 (1884); AbdoolU 
Khan r. Sreo Kunlo Persbad ITajrah, 15 R’. 
R. 252 (1871) [set-of! barred]; Bussun Ball 
ShooL-ul t\ cihundeo Dass, 4 C. CSC (1870); 
Gopal Chandra Roy v. Nobin Chandra 
Bbaadan, 3 B. L. R App. 31 (1860) ; Sheoraj 
Rai V Kosbi Natb. 7 A. 347 (1884) ; Devrar 
Krishna v. Halambhai, 1 B. 87 (1876). A 
decision as to the vahdity or othenriso of a 
document, where the question has been pro- 
perly in issue and determined, is bm^ng 
upon the parties or other representatives in 
subsequent htigation [Srunut Rajah Jlooloo 
Vijaya e Katama Natchiar, 10 W. E., P. 
ex, 1 ; Gunga Ram Sadhooklian v. Pancii 
Cowree, 25 W. E. 360 (1876) ; Kally Persad 
Scia V. Moheah Chunder, 1 Hay, 430 (1862) ; 
Hit Fursund Ah v. Slussamut JaCree, 5 N. 

W. r. 118 (1873) ; Dhundi tv Ram Lai, 7 N. 
W. P. 149 (1875)], ^krunachola r. Pancha- 
nadam, 8 51, 348 (1635) ; Krishna Behan Roy 
r. Brojeswari Chowdranec, L. E. 2 I. A. 
2S3 ; 1 C. 144 (1675) ; Nuflur Chunder Paul 
Chowdhry t\ Luckco Jlooneo Dabec, 0 W. R. 
300(1668); Bussun Lall Shookul r Chundco 
Dass, 4 C. CS6 (1870) ; Bclchambors r. Ashoo- 
tosh Dhur, 7 C. L. R. 308 (1880) j Muttu 
Samara wun Chetti r. Shanmuga Chetti, 5 hi, 

47 (1881); Rajah of Pitfapur v. Buclii 
Satayya,8 3I.219(I884); L.R.12I A. 10; 
Venkatadn Appa Rau r. Peda Venkay amma, 

10 5L 15 (1886); Ram Chunder Singh v. 
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r : tlie same matter wLicL waa directly and aubstantidlly lu laauc in the 

•first suit. This section docs not enact that no property comprised in a suit 
' : which is dismissed shall be the subject of further litigation between the 
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JIadlio Kumari, 12 C. 484 (1885) ; E. R. 12 
I. A. 188; Vialmu Cluntamau e. Ralaji Bin 
Rasliuji, 12 11. 3S2 (1887); Radhamadhuli 
Iloldar t. Jlonohur Mulerji, 15 C. 750 (1888) ; 
L. B 15 I. A. 07 , Triloki Ndth Smgh u 
Pertab Naram Singh, 15 C. 808 (1888) , L. R. 
15 I. A. 113; Kammi Uebi t' Asutosb Mu- 
licrji, 10 C. 103 (1888) ; L. R. 15 I A. 133. 
Ananta Balacharya v, Damodbar ^(akund, 
13 £. 25 (1888) ; Balkishan v. Kiaban Lai, 11 
A. 148 (188S) ; GopiNatbChobey v. Bbugwat 
Petihad, 10 C 007 (1884), see ChhaganUl t. 
Bapu Bhai, 5 B. 08 (1880) , Dolabh Vahuji t. 
Baiuidharrai, 0 E. Ill (1884); Dakbyam 
Dobea r. Dolegobmd Cbowdry, 21 C. 430 
(1803): Guriivayya t', Vudajappa, 18 20 

(1804) [an order under $. 258 of tbo Civ. Pr. 
Codo la appoalablo under a 244 ; no separato 
suit bca, emco tbo question is rt« judxectn, 
between tho parties]; Rai Churn Gboeo t. 
Kumud 3Iobau Butt Chowdbury, 2 C. \V. N 
297,200 (1808); e o,25C. 671; KainappA 
Chetty i'. Cbidafflbaran Chetti, 21 M. 18 
(1807): Kriahnao Kambiar t‘ Kaanaa, 21M 
8(1807) , Cbundeo Prasad t'.MobendroSingb, 
23 A. 5, 12 (lOoO) ; Fazlar Rabman Cbow- 
dhry r Kaj Chuuder Sen, 6 C. N. 23 1 
(1000); distinguubmg Ismail AnS t 
Mahomed Gous, 20 C. 831 ; Ram Saran i. 
Cbatar Singb, 23 A 405 (1001) [suit for per- 
l>ctual injunctiou; provious suit for eamo 
relief] : Panga t'. Nunnikutti, 31 M. 275 
(1000), Cliandi Prasad 1 5Iabaraja Mohendra 
Singb, Si A. 112 (1001), Rampal Siagb t. 
Ram Pra»a<l, 27 37 (1901); SitanatU «• 

B.vsudeb, 2 C. L J. 610 (1900) , Niadar Mai 
t. Raunak llusain, 29 COS (1907), e c, 
1 1.. J CG5 ; ^taganlal r X,alcband, 0 

RotiL L. R. 259 (1907), Mariammssa Bitn 
r. Jojnab Bibi, 33 C. 1101 (1906), iLsscnted 
from III Zabaru i. Uebia, 33 A 51, P B. 
(1010); SCO also Aiwnt I)as r. Udai Bhan, 
35 A. 1$7 (1913); and Dakbm Dm i 
Sj-cd All, 33 A 151 (1910), Tradokja 
>fobinl «•. Kali PrO'-anna Chose, 1 1 C W X 
3S0, 383(1907) Cf. Cliindra r. Praastho, 
15C. W. N 930(1911) 

(1) RatuChundcrCliOMdbryr KaaLreMo- 
buu,2nV.R. 5T{IST1), MeuiRojr Mu»»i 


Rajbunacc Koocr, 25 W. R. 303 (ISTC) , Kali 
Krishna Tagore v. Tho Secretary of State for 
India m Council, 16 C 173 (1888) ; L. R. 15 
I.A 186; MoroAbajit’. NarayanDhondbLat 
Pitre, 11 B. 355 (1886), Roy Dmkur Doyal 

V. Sheo Golab Singh, 22 W. R 172 (1874) ; 
Sami Achari r Somasundram Acbari, 6 M. 
110(1882), see also Periandi r. Angappj, 7 
)L 423 (1883) ; Karutbasami f. Juganatba, 8 
M. 478 (1885) ; per conlra, Gan Savant Bal 
Savant t Narayan Dbond Savant, 7 B. 4G7 
(1883), Maloji r SagaU, 13 B 5C7 (1888); 
Anrudb Singb v. Sbeo Prasad, 4 A. 481 
(1882): snd see Kirty Cbuoder SLtU-r t. 
Anath Nath Pey. 10 C 97 (1883) ; 13 C. L. 
R 219 : Sndbar VinayaL r. Narayan Valad 
Babaji. 11 B II. C. R 231 (1874); GuOliar 
Manordas r Dayabbai Kalabbal, 8 B. 174 
(1882): Kdo Ramcbandra t. Govtnd Balls), 
10 B 24 (1835): Dataramt RaniKruto, 9 

W. R. 501 (1868): Kadir Buksb r. Golam 
Ah Gomasbtab, 9 W. R. 00 (1868) ; Khcda- 
roonisaa Dibco t. Doodbee Bibce, 13 W. R 
317 (1870); Sudduruddin Ahmed r Bam 
Madhub Roy Cbovrdhiy, 15 C. 145 (1887); 
Baboo Gooroodas Roy v Baboo llurunath 
Roy, 7 W. K. 423 (1867) . Moro Balkn«bna 
5Iulo t. Shek Sabeb Valad Budiuddiii 
KamHc, 5 B H C. R , A C, 199 (1866) , 
Baboo Sloban Lai Bahay Gyal i. Lachman 
Lai, 5 B. L. R. 603 (1870); Ramanugra 
Naram r. 5Iahasundar Kunwar, 12 B L R. 
433 (1873) , Amir Zama r Nathu Mai, 8 A 
396(1896), Rogboonath Slundul i Juggut 
Bundhoo Bose. 7 A 214 (1881) ; 8 C L. R 
303 , Ekram Muudul Ilolodbur Pai, 3 C 271 
(1878). Gopce Mobnn Mozvonidar I HUD 3 
C 789(1878), badut Baiza. 4 H J7(1^7^i, 
LuL'btnan Dada NatV. I Kaimbaii'lra D\Ui 
Naik,5B 48(l8‘«y). Koie rr*' « l.urT«».5 

B. 589 (1881), Kashinath Mor«I»etb t Ram 
ebaodra Gopmatb, 7 H 4*'^ . 3!uttu 

ClKiti r Motian tL«ui, 4 >L Ut-j (1879); 
Ananda lUroati ' »ih*ar r PaLvd \ ittd Nana 
Xavar, S M 9 (l*‘'*2i [bal Oo{«l Da« r 
Goinsalk 8irrar, 12 C L. lU Ss (R*.!/); 
Ratao r.ai « Ilaaatran Das, S .L 118(D''2J ; 
Abmad KLan r NAal uIAn KLaz., 

yC OtSlR'O), I- Ik lu L .V 45, I3C. I. 
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pai'tic3.(l) And an estoppel may be binding, notwithstanding that the suit 
which raises it relates to a different property.(2) The mere fact that a claim* 
has been included in a previous suit, without its having been directly and 
substantially put in issue and decided, docs not, upon the dismissal of that 
suit, preclude a subsequent suit upon it.(3) But, on the other hand, tlio mere 
fact that an issue was not framed, will not prevent the operation of the rule 
of re3 judicata, provided that in substance the matter has been heard and deter- 
mined.(4) A decision may be by impHcation.(5) The fact that the reasoning 
upon which the former judgment was based is equally applicable to the 
second suit, does not give the former judgment the force of res judicata in the 
second case (6) But a matter in issue may be one of law as well as of fact; 
aud where a recurring liability is the subject of a claim, a previous judgment, 


11 ;130 i Ciubmd Cbundcr Addya v. Altai 
Balbam, 0 C. 426 (1882) j 12 a L. B. 29 ; 
Amaaat Bibi v. Inidad Bosseio, 15 C. 800 
(1888)1 L B. IS I. A. 100. Fatmabai v 
Aishabai, 13 B 242 (1888): CbionasaDu t. 
Hariharsbadra, 10 DL 380 (1893): 
Madbub Sirkar t- Broio Kath Siagha, 21 (X 
230 (1803), Tho Zatmndat of Pittapuram c. 
The Proprietors of the Uutta of Kolaoka, 3 
1.1.23 (1878): L R.6LA.200 : 3 a L. B. 
305 , Vallabh Dbula f. Rama, 9 B. H C. E. 
05 (1872) i Cobmd Jlobnn Cbuckcrbntty r. 
ShcriS, 7 C 169 (1881): Boghooaath 


Naraui Lai, 3 A. 334 (1880) , Umrao Lai v. 
Behan Singh. 3 A. 297 (1880): Fatmabai 
t'. Aishabai, 13 B 242 (183S) : Shcora) Nun- 


kan, 21 C. 781 (1894); 21 I. A. 89; Nd 
Sladhub Sircar t\ JJrojo Nath Siogha, 21 
C. 230 (1893) [rent suit] ; (distinguished in 
3Iane Jlahaimned f. Dbaoi Mabanxmed. 
17 C. L J. 71 (1912)): Kcsharlat Girdbarlal 
f. BaipaiTati, 18 B. 327 (1893) (restitution of 
conjugalrightsJ; KuppalAnudu.Samiiiatha 
Ayyart, 18 >L 482 (1894); Dwarkanath 
Roy t’ Bam Cband Aich, 26 C 428 (1899) ; 
a. c , 3 C. W. N. 266; Tepa Khan r. Rojoni 
Mobun Das, 2 a W. N. 601 (1893) ; Balaram 
Mondul f. Kartick Cbandar Roy Cbandhuri, 
4 C W. N. lOl (1899); Chandi Prasad f. 
Sfahendra Singh, 23 A. 0, 8 (1900) ; Tara Lai 
bingh ». Sarobur Singh, 4 C. W. N. 532 
(1899): Ifaranund Boy Chetlan^ t. Ram 
Uupal Chctlangia, 4 C. \V. N. 429, 432 (1899) ; 


Uraesh Cbundcr Bey v. Sbarbessuf Cbundcr, 
5 a W. N. lix. 304 (1901); Ycnkatarama 
Ayyar r. Venkata Subrsbmaias, 24 KL 27> 
29(10tK>); Donclb Bahadur Baif TokNarain 
Ba!, 21 A. 251 (1899) [dismissal of suit for 
redemption docs sot operate as a decreo foi 
foreclosure}; Sita Ram t'. Hladbu Lai, 24 
A 44 (1901) [redemption, eubseijucat suit for, 
not barred}; Nakta Ram v. Cblranji IaiI, 
32 A. 215 (1910); contra, Vcdapuiatti v. 
Vallabh Vahya Raja, 25 M. 300 (1001); 
Veerana FiUai t-. Muthukumar Asarg, 27 U. 
102 (ItKIS}: Blukabhal t. Rai Bbun, 27 B. 
418 (1003). See as to suits for redemption 
notes to B. 9, ante ; Dlaharatii Beni Pershad 
Koen V, Baj Kumar Chowby, C C. W. N. 
689 (1002) ; BaUram r. Kartick, 4 a W. N. 
161 (1690); Jotmdra Mohuu Tagore t 
Shumbhu Cbundcr, 4 C. W. N. 43 (1897) 
[previous decision in suit for rent] ; Abdul 
Majid V. Boida Nath Pbur, 6 C. tV- N. 314 
(1^1); Balbbaddar Nath v. Ram Lai, 2G 
A. 501 (1004); Mana Vikrama v. Gojialan 
Nair, 30 M. 203 (1900) ; Mahomed Ibrahim 
r Sheikh Kamja, 35 £. 507 (1911). 

(1) Jagatjit Smgh t>. Sarabjit Singh, 19 C. 
159, 172 (1891) ; L R. 18 I. A. at p. 176. 

(2) Rajah of Fittapur v. Sri Rajah Roir 
Buciu Sittaya Garu, L. R. 12 J. A. 16 (1884). 

(3) Jagatjit Singh v. Sarabjit Singh, 19 0. 
159; L.R. 18 LA. 165(1891): RamCharan 
Buhardur iv Reazuddin, 10 C 857 (1884). 

(4) Soorjeihoneo Dayco i>. Suddanund 
Mohapatter, 12 B L. R. 304 (1873). 

(5) Pahlwan Singh v. Maharajah Moheshur 
Buksh Smgh, 12 B. L. B. 391 (1872) 

(6) Chandi Prasad v. Maharaj'a Mahcndra, 
13A.G(1D00). 
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dismissing tlie suit upon findings which fall short of going to the very root 
of the title upon which the claim rests, cannot operate as res judicata, hut 
if such preWous judgment does negative the title itself, the plaintiff cannot 
re-agitate the same question of title by suing to obtain relief for a subsequent 
item of the obhgation.(l) The plaintiff cannot re-agitate the same question 
of liability upon the pure and simple incident that the subject-matter of the 
latter suit is geographically distinct from the subject-matter of the previous 
suit, (2) or that the suits related to different years (3) A decree which Las been 
made without jurisdiction cannot work an estoppel by judgment (4) Upon 
the question as fo what may be looked to, in order to see what has been in issue 
in a previous suit, and what has been actually decided, the rule to be gathered 
from the case-law is (3) that, although the decree in a former suit operates as 
res judicata, the decree is to be construed witb reference to the pleadings,{C) 
judgment, (7) and the record, (8) m order to see what was in issue; and that 
even the acts of the parties immediately after the decree are very important 
to fi.'t the meaning of indefinite terms in it (0) One of the criteria of the identity 
of two suits, in considering a plea of res judicata, is to inquire whether the same 


(1) Sham Lai e. Ghastta, 23 A 4S9 
(1001); Durga Prasad t'. Sm Sa«hibala, 1* C< 
10 C. W. N 003 (1011) (luit for maintcnanco 
on a BriUipatrai a. e , U Dorn. L. R. 177) 

(2) Chandi Prasad r. Maharaja Malicndra 
Smgb,21A. 112, 110(1001). 

(3) Dwarka Das f. Ahhaf Singh, 30 A 470 
(1008). 

(4) Kalka Persad v Kaahaya Singli, 7 K 
W. P. 00 (1876) 

(5) Sec Caspersz, 380 

(G) Qurdco Singh v. Chandnkah, C C. L- J. 
Gll (1007) ; Lachman Singh t‘. Mohun, 2 A 
407 (1870) : Robinion v. Dulip Singh, L. R. 
IlCh.D.78,813; /nreJIay.L R.25CTi.D. 
23G ; IIoa«ton e. Marquis of Sligo, L. R. 20 
Ch D. 448, 455; Edun f. Bcehun, 8 W. R. 
17G ; Jagaljit Singh r Sarabjit Singh, 10 C. 
159, 172; L. R 13 1 A. ICO, 170 (1801) 

(7) Gurdco Singh c Chandnkah, tujva , 
Kali Kri«hna Tagoro r Secretary of Stale 
for India in Council, 10 C 173, 192, 193; 
L. R. 15 I. A. ISO (1888) [followed in Sn 
Raja Rao I,Bkvhmi Kantaiyamroi i Sri 
Raja Irvpanti Raja Copal Rao, 2 C \V X 
337(1898); a. c.. 21 51 344]; Magnirarai 
Meilhi Ho<i$ain Khan, 31 C. 05 (11^3), 
Houston r. Marquis of Sligo, $upn , In rt 
Rank of Hindustan. Qiina, and Jajian, K R 
0 (lu Apjx 23 ; Ikinilh Ilahadur Rai r. Tek 
Xaram Rai. 21 231, 238 (IS'vi), Ram 

Dayal Mailan Mohan IjOI, 21 A 42*. 4Sii 
(18‘Vl); Maqbul Fatima t Ijdta IVa^ad, 2'' 
A. 527 (1V*8); IMim r IWhun. 


[“ Tho matter concluMrely adjudreated upon 
in a suit infer j>atUs is generally to bo sought 
only by a comparison of tho plaint witli thn 
judgment,*’ per Phear, J ); Lachman Singh 
r. Mohan, aupra , Jagatjit Singh i Sarbajit 
Singh, eirpm , 5Iahadeo r Vaaudeo, 5 B L 
R. 737, 740(1903), but if a decree isspeeific 
and at variance with tbo judgment, tho state* 
ment in tho decree is to prevail; Jndarjit 
Prasad v Richlia Rai, 15 A. 3 (1892) , and 
SCO Avala V Kuppu, 8 M 77(1884), Anuiu* 
yabai v Sakhoram Pandurang, 7 B 4l>4 
(1883), though then) may be cases where thin 
IS otherwise. See Ram Cbwndcr e. Kondo, 
22 A. 442 (1900): Gbelabhai r. Bai Javrr, 
IG Bom L. R. 1142(1912): a c.37 B. 172. 

(8) lAchman Singh t. Blohan. evpro [“ As 
to tho decivo itself, where it is ambiguous or 
imperfect as to any essential particular, it 
may be read with tbe judgment and record.” 
per Stuart, CJ ] , butsreastothedi<tinctinn 
between judgment ” and “ decree, ib. 

510, and Jamailunissa r Lut(uni«<a. 7 V 
000 (ISS5) As to tbe inter|«rcta«U'n of the 
decree by examinatmn of the record, see 
Amnlaswan IVbi r {secretari of Stale (.»r 
India m CouneJ. 2* C, .Wl, 5l’» ll>>‘i7) , «»iie 
mu«t look al ibe conlenlions of tlie ]<aniei • 
l>on>!b llahailur Rai i Ti k Naraia Rsj. 21 
A 251. 25' 

(•IJ Secrelarr id Mate ( w In-1.a in i’ 

• Iiiirjibhoi Mtich. I* R. !*• I K 74 

tl'’'2) 
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evidence would support them botit.(l) “At one time the test applied to 
discover whether a finding was incidental or not, was the fact of its being embodied 
in, or excluded from, the decicc, and many cases appear to liave been 
expressly decided upon this ground. Two propositions, however, appear to 
bo well settled : (o) that the decree itself is not the test of what is or is not 
res judicata, hut that the <]iiestion in each case is, ^^'hat did the Court really 
decide? Res judicata, in other words, is matter of substance ; (2) (h) that 
whore the decree of a Court is not based upon a finding, but is, in spite of it, (3) 
such a finding, cannot work an e3toppel.’’{4) A finding in a judgment 
to operate as re^ judicata, the Court being a Court of jurisdiction competent 
to try the subsequent suit, must be material and necessary to support the 
precise and particular ground or grounds on which the decree, or some 
operative part of it, was made, otherwise the finding roust be considered 
either as superseded by the decree, or as entirely immaterial, or es no more 
than incidental and subsidiary to the main question in the suit, although in 
the latter case the finding may have been necessary to the decision of the suit. 
A matter cannot be said to bo ** directly and suhstantially in issue," unless 
and until it is, or becomes, material for the decision of the suit to find os to 
It (5) There is no such thing os constructive estoppel. T)ie question is not 
wliether the previous judgment was right, but wlictlicr it finally decided tlie 
matter in issue (6) The fact that the reasoning upon which a former judg- 
ment was based was equally applicable to tlic second case, has been held (7) 
not to give the former judgment the force of res judicata in the second case. 
Tlie rejection of opphcations to set aside an ex parte decree under 0. IX. r. 13 
(formerly sect 108), post, and sale m execution thereof under 0. XXI. r. 69 
(formerly sect. 311), post, relate only to specific matters in that suit, and is 
therefore no bar to a fresh suit to set aside the decree on the ground that the 
whole suit was fraudalent.(8) The finding of a Cnminal Court is not, of 
course, res judicata in a civil action, and no fact found or proved in a Criminal 
Court is on that .account to be taken to be proved in a Civil Court (tide 
ante, 

Explanation I. — See note, ante, on word “ Try.” 

Explanation II. — Sec note, post, on competency of jurisdiction. 

Explanation III. — This Explanation provides that the mattei must, in 
the former suit, have been alleged by one party, and either denied or admitted, 
expressly or impliedly, by the other.(9) In order to constitute the bar of res 


(1) Ilunter t* Stewart, 4 Dc G F. & J. 
]f)8, jitr Lord WcBtbury, L.C 

(2) Fide ante, p. iJO. 

(3) Xunda Lall Bhattacliarjoe v. Bldhoo 
Moaldu Dcbi, 13 C 17 (1886); Thakur ITa* 
gimdeo r Tliakur Mahadeo Singb, 18 C. 647 
(1801) ; Parbutty r Slathura, 40 C 29 
(1912) i JOC W, N 877. 

(4) Cnspcrtz, op. tit. 398-401, 382, wlicro 
lliQ subject IS discussed and cases are cited 


(5) Shib Charan Lall v. Raghu Natb, 17 
A. 174 (1895). 

(6) Parsotara Gir r. Narbada Gir, 21 A. 
50r.(1899). 

(7) Chandi Prasad r Mahondra, 2.1 A. C 
(IJKX)) 

(8) Khagendra Nath Btahata r. Prannalh 
Roy, G C W. N. 47.1 (1002) ; Golap Singh r. 
Indra Cooniar, 13 G. \V. N. 491 (1009) 

(0) Rxj.l HI. 
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judiccUa, it is not sufBcient inerely that an issue on the same point should have 
been raised in the former suit, although that issue may have been incidentally 
decided, but it must appear that the matter referred to was alleged by one party, 
and either denied, or admitted expressly or impliedly, by the otlier,(l) and the 
issue must further have been a material one.(2) Matter not put in question 
by the parties, and not necessary to the adjudication of the subject-matter 
of the suit, is immaterial, and any observation of the Court thereupon is ohtcr 
didum, which can have no effect in any other litigation (3) The rule of English 
law, that where the allegation on record is uncertain there is no res judicata, is 
also the rule embodied in this section If a thing be not directly and precisely 
alleged, it shall be no estoppel ” That rule is reproduced m this explanation.(4) 
Matter alleged in the written statements of the parties may m subsequent pro- 
ceedings be relevant as an admission ; but it will not operate as an estoppel, 
unless, being admitted or denied, and found in favour of the person allepng it, 
it forms the basis of judicial decision (5) 

Explanation IV.— This Explanation deals with matters conslrvclnthj m 
issue in a former suit,(G) providing that any matter which might and ought 
to have been made ground of defence or attack in a former suit, shall be deemed 
to have been a matter directly and substantially in issue in such suit (7) In 


(1) Shama Churn Chatterjeo f. Prosunno 
Coomar Santiharec, 5 C. L It 251 (187!)) ; 
800 Wilaltl Bogum c. Xur Khan, R A S14 
(1883) 5 Shoo Ilatan Sing f. Shoo«ahai Mur, 
0 A. 358 (1884). 

(2) Dalioo Mundcr v Ooopoo Numl Jiia. 
2 W. P. 70 (18C5) 

(3) Field, Et. 270 ! “ If tho Court itoeido 
a point put in <juo»tion by (ho port ics, but not 
necosaary to tho adjudication of tho *ubjfct- 
matter of tho suit, will such decision bo 
binding T It may b<* said that the point was 
not directly and substantwlly In issue ; cer- 
tainly it was not maia-iaV' See on the point 
the authorities cited, 2 Smith E C, Tih ed 
lb n ; as to findings cm immaterial matters, 
see Jamiatunissa v I^itfuiuivi, 7 A fiOfl 
(IS^',) 

(4) ruhnu r. Ramling, 20 B 2'.(l$>ni) 

(.'>) IK Foe Boiloau r Buthn. 2 Each, 

f.W 

(0) llari Karayan Brahmo r Canptarar 
DajI, 7 B 27’ (i'R'43) 

(7) EipL IV.’ “ Con«idorBt>lo di(Tirenc« 
of opinion has prerailod m India as to tlie 
application of the prinnplo conlainod m 
this rrjJ^n^lion winch, no doubt, was 
enacted with the purpose of reeoneiline 
the apparently eenfiictinc Tiems rii>re«ae«J 
in Hunter r Flewart (1 IV’ IJ F A J 
If.R) and llrn.Krson r Hcn.Kr...n (T Han*. 


115), both of which deciMons wero largely 
robed upon before the enactment of tho Code 
of 1877 And cren eineo the enactment of 
the ^r/>f<Tn«ifioa now to bo consideml, tho 
cases hare been far from uniform " (Cospcr*z. 
op ei( 402. 403, and SCO Broughton, 40-^G}, 
The principle embodied In ( he ebore Erptana- 
/•on m 1877 bad already been asserted and 
acted upon by the Judicial Committee [Snmut 
Itajah Mootto r KatamaXatchiar, 11 M I 
60.73 , 10 W. R , P C. 1 (1860) ; IVoomatarn 
Dcbl r Unnopooma Da««ee, 1 1 B E R 15R : 
Mahamad Gaus r. Rajtsix, IS Com E It 
200(1912); i.c.37B 22*. 28 W. R. 163 
(1872). eee Dmobundhoo Chowdhry r 
Knstomonee Do««ee, 2 C 132. F B (1870). 
in which the effect of the latter deei«ion i« 
disenssod). and l>y the Courts in India (see 
cases cite<l in COspersz, op e«f 400—116) 
before the Co<le of IS7T In the Ellowing 
cases the Eij/'isofiea has been cen‘idere’1 
or aefol ujwin Motlu Cbetti r Mettun 
rhelty, 4 M 2’v; (1S71»). Carsobhit 4hir r 
Ramdul binph.St 1*23 ’Oi , CC 

n 637. XarainOattr Ilhairo 3 8. 
I•.‘l(]vsl) ^altan .\hr.a<l r Maula Balb-li, 
4 .K. 21 (I''”!! Xirman F.ngh t Ft alman 
•••nch 4 t C^nTirapp« r FbI- 

lappa.il B 7V»s(l*‘s7». R}.eo I’jtan ‘•'ingh 
r Nahat 31.<r. C \ 3.*.8 Hari 

Karain I’Tahrie r Gsnp«trar I>iji, 7 II 273 
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otlier words, neitlicr party ran decline to meet an issue tendered l)y the other, 
and then maintain that it has not become res judicata. The plaintiff must 
support all the issues necessary to maintain bis cause of action. The defendant 
must bring forward all the defences which he has to the cause of action asserted 
in the plaintiff’s pleadings. But the plaintiff is under no obligation to tender 
issues not necessary to support his cause of action, nor is the defendant required 
to meet issues not tendered by the plaintiff (1) Tlie principle has been applied 
to applications for execution where the point might have been, but was not, 
raised in the suit (2) A litigant cannot re-open a case on materials which might 


(16S3) i Chnrn ^I&oicc r Ish«o Chundcr Dhor, 
9 C. L. R. 474 (1831) , Allooni t- Kunjusbs. 
7 M 20-1 (tSS3)i Kandonni «. Ksliamma, 9 
M251(18S3): Thand&vanr VaUiamma, 15 
51 33C (1893); .5taIon r. Sagaji, 13 B. 507 
(ISSl): Hasan All r. Siraj Husain, 10 A 232 
(1394); Dhani Ram 81iah& t-. Bhagiratli 
>jLaha, 22 C 092 (1893), Imam Kbao r 
A\ub Khan, lOA 517(1897); Peary Mohan 
Mookerjec r Ambica Cbum Bandapadhya, 
24 C 900 (1897), Dost Mubarainad Kban 
V Saul Dcgam, 20 A 81 (189*) ; Sri Oopat 
f PirthiSiagh,20A. 110(1897). F.B,e.c., 
in appeal, 24 A 429 (1902) (foil, in Copal LalJ 
f ^narasi Pershad Cbowdhry, 31 C. 428 
(1904)], Jamadar Smgb r. Seraruddin, 
33 C 079 (1003); Pulandar Singh t Jirala 
Singh, 20 A 5IC {1893); Bam Chand r. 
Durga Perahad, 20 A Cl (1003) ; Alagirsamai 
Ifaickar t. Sundareswara -Ayyar, 21 5L 278, 
285 (1803), Purushottatn i'. Atmaram 
Janardan, 23 B 597 (1899) (pariifion suit]; 
Kutti Ah r. ChindsQ, 23 5L 029 (1900) (suit 
for land based on title — prenous suit as 
lessor] The ExplanattoA has also been 
applied by the Judicial Committee m two 
cases : 5Iababir Pershad Siogh r. 3Iacnagh- 
tca,lGC.682; L. R. 16 1. A, 107. 113, 114 
(1839); Kameswar Pershad t. Bajkumari 
P.attun Kocr, 20 C 79 ; B. R. 19 I. A 331, 
233 (1892) ; foil in Sbyama Cbarao Banerjee 
r. Mrinmaya Den, 31 C. 79 (1902); Gud- 
dappa V, Tirksppa, 25 B. 189 (1900) [diss 
Irom in P.amaswanu Ayyar r Vithmatha 
Ayyar, 20 Jf. 760 (1902), which last case 
was followed in Thrikaikat t. Themlhiyil, 
29 51. 153 {1905)); Bangayya Gonndari r. 
Xanjappa Rao^-il 3L 491 (1931); Kachu 
t UkshmanBiDgV23B. 115(1900); Kuth.kl 
1. Chnndan. 23 5l\o29 (1900); Venayak r. 
Ilattatraya, 4 B. lA R. 492 (1902) j a. c , 26 
B OOi , Rri flops! !• Firtlil Singh, 4 B L. I!. 


827, 830 (1D02) ; $. c., 0 C. 5V. S. 889 [foil. 
Copal Ul f. Banarasi, 31 a 428 (1904) ; a. fe. 

8 C. W. N. 385; dutLOgiushed in Ajudbia 
Pando r. Inayat liUab, 33 A. Ill (1912); 
Shyatna Charan Bannerje v, 5[rinniayi Debi, 
31 C. *0(1902)] ; the plaintiff must hare had 
an opportunity of recorering tbat which ho 
seeks to recorer In the second action : 
Bbikabai n Bai Bburl, 6 B. L, R. 396 (1903) ; 
in Kedar 5Ia] Marwari r. Dew an Bisben 
Persad. 8 C W. X. 609 (1903), the Priry 
CoQDcil refused to entertam an objection 
taken for the first time on appeal that fbo 
appellant ought to bare enforced his rights 
in a previous suit; Deputy Commissioner 
of Kheri r Khanran Singh, 84 I. A. 72 ; 
12 a W. N. 474 (1007); s. e., 4 A. L J. 
232; 29 A 331; 9 Bom. L. R. 591 ; Satya- 
baOi Bcbara r. Harabati, 34 a 223 (1907) ; 
Rnkbminibat r. Venkatesb, 31 B. 527 (1907) ; 

9 Bom. L B 95S ; Jagan Xath r. Balidshan, 
4 a L. J. 075 (1907) ; Sellappa Chettyar r. 
Velaynlba Teran, 30 5L 498; 17 51. L J. 
433 (1907) ; Zmat-un-mssa v. Bayan, 27 A. 
143 (1901); 5Iabomcd Ibrahim v. Sheikh 
Hamja, 35 B. 507 (1911); Dhanapala r. 
Anantba Chctti, 24 51. L. J. 418 (1913); 
Mahomed Ibrahim Hussain Xhan tv Ambika 
Pershad -Singh, P. C, 39 C. 527 (1912); 
Bayyan Xaidu r. Suryanarayana, 37 5L 70 
F. B (1914): Jamadar Singh v. Scraznddm, 
35 C. 079 (1903). And as to execution 
proceedings, Xarayana Pattar r Gopala 
Krishna, 28 5L 335 (1904); Viyathen r. 
Keola Knnta, 17 51. B J. 311 (1907) [effect 
of non-appearance when notice silent as to 
relief claimed] 

(1) Freeman, Jod 441 ; cited in Hukiu 
Chand, Res. Jud. 17. 

(2) BasJeo Prasad r. Jatlian Ram, 27 A 
G81, 6Sfi (IPil’,) 
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have been laid before the Court in tlic first trial ; but the discover}' of addilional 
evidence, not originally available (for instance, evidence proving that a deciee 
against him was obtained by perjury) will enable him to apply for a review of 
judgment under 0. XLVII. r. 1.(1) 

It depends upon the particular facts of each case to say wlK-ther u juatiei 
ought to have been made ground for defence or attack in a form*'r «ui* I'J) 
The Explanalion is intended to meet the case of a point vl-ioh pjop^tj- 
belonged to the subject of litigation in a former suit, and wbvl 
exercising reasonable diligence, might then have brought ^ 

object of the jE’xpZanfl/ion would seem to be to compel the iiUiftf fy ■' •/ 
all grounds which were open to him in support of the claim made b/Jipb i- 
"If the parties have had an opportunity of coiitroveiliw/ j‘, ,■ 

the same thing as if the matter had been actually /o/Hrvi‘r>/' j.v' 
decided."(5) Although upon a literal interpretation of the woi'b t‘.< 
rxpfomriiOH, it might be argued that a point not raised, and m 

a previous litigation, might still be taken as conclusive in n mu' 

between the parties, yet upon a proper construction of tin* s^Mion, U.<* <j<i« 
ought not and cannot be treated as f« judicata mi1e''B tiu-rc i* n 
determination, express or implied, on tho matter not put dif«ily jn j 
Where, however, separate rights have been infringe*!, n-pjMfr tvitt'm n., 
be maintained, since the infringement of ecp.arAte righlii giv*!* in-.- ■. 

causes of nction.(7) Tlio principal consideration is wlie«lnr it w pu.i .K t' , 
same cause of action in both. And one great criterion of (liin bboiiiv j ij,.. 
the same evidence will maintain both actions (8) T)i« )«•«! -t j' wl..},, 
the cause of action or transaction on which the two suns «i.- b. >.<1 , » 
same, and not whether the transaction is sought to b<* *v-iuMi.-'h»/l ju d.t'-o 
modes or by different means (9) When, however, iiwl.-p. u.|, m ,• 

action are available, a party is not bound to unite them all in on.- nut, »■ . , 


(1) ^lunshi Kosuful t- Surendra, IG C 
W. N 1002 (1912); Abdul Huq v. Abdul 
Hafir. 14 C. W. N G95 (1910); Lakhim v. 
Nut Ab, 38 C. 930 (1911); 15C.W.N 1010 

(2) Kameswar Fcrthad r RBjkuiniirt 
Rnttua Kocr, 19 I. A. 234, 238; 20 C 79 
(1892) Followed m Aka)-) Kunhi r Ajum 
R i, 20 SI. 015 (1903) Explained in Rama^- 
wani Ayyar r. Vithmathuayyar, 20 5L 700 
(1002); Moo«a GooUm r Ebrahim Coolant, 
r. C, 40 a 1 (1912), a 14 Born L. K 
1211; ICa W. N 937. 

(3) Ilendoraonr Henderson. 3 Harr U5, 
are rrmarka on this ca«o in tVorman i tVor 
man, UR 42 Ch. D 2‘Wi. 307. 

(4) Natliu Valad Pandu r RuJliu Vala.l 
Rhika, IS B. Kt7 (ISna) 

(.',) Newington r I.rty, U R 0 C. I’ I**'. 
1 * 0 , prr Martin. U. citing Gcratbead « 
Rn'tnl.-y, 7 T R 4*''>, IjingnM-a.! r Maj'lc 
ISO, R N. S 2'.1. STo 'VW alw y-ct Rlarl. 


burn.OC.P at |>. 193; RaMinl It 
Hccra Jlotoo f)o'-M.,2i VV J' 

(6) tVoomrali Cbumlru V 
Das Maitra, 28 C* 17, 21 (!'// 
Hondul r Daroda tiun<2.k«i h 
(1897) 

(7) Per Brett. MR. II. I • 

15 Q B D 549. H ',- . 
Humphrey. U R II H I 

0 II rr J.2, . 

OKinealya Cit Jv > 
mentioned. riiM, i 

(>) IllU Ilf o t < 
l*e t»rey. <' J , ^ . 

II lG5<l»-4-) 

|t>> RsiMa»f 
4,»aT. JfJ y . 

• Alma/ai ; f* 

<.f aril 111 " 

Ma-.lah . ’ - 
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he is bound fo bring before the Court all grounds of attack available to 
him until reference to the title tiliich is made the ground of action. (1) The 
question what is a tliffcrcnt title is one of great practical difficulty, and must 
bo decided upon the circumstances of each case 8cparately.(2) All that this 
HrplaMlion enjoias is that everj' ground uluch could and ougjit to have been 
urged in support of the claim actually made in the suit, sliall be deemed to have 
been adjudicated upon therein, whether it was actually urged or not. (3) 
This Explanation appbes only to cases in which the plaintiff, having on n former 
occasion sued for certain relief on the strength of one title, afterwards claims 
the same relief on the ground of another title, of which ho might have availed 
himself m the former suit It docs not apply lo coses where tlie subject-matters 
of the two suits are different ; (4) nor to cases wlicro no relief was asked for or 
granted ns against the particular person in the former suit though he was a 
party to it.(O) The word “ might ” presupposes that tlio claim to bo barred 
must bo Witiiin the knowledge of the person during the first Buit.(O) It wor 
proposed to add to tins Explanation the words “ and to have been heard aud 
finally decided so far as the subject-matter of the former suit was concerned 
and no further,’' which was stated to be intended to meet such cases as rent 
aiiits, m which, unless tlio question of title is expressly raised, such question is 


(1) Altunni IV Kunjusba, 7 JL 264 (1881) : 

Piltapur Raja «>. Sureja Rau, 8 M 620 

(1885) : Maliomcd Rcasst All v. Hasni Bapn, 
21 C I5T(l8<»3)s A. L.J. 26.27. 

(2) See Oirdhar ftlanordaa v. Dajabhai 
Kalabhsi, S B. ISO (1882). per West, J. ; 
Kameswar Persbad v. Eaikutnari Ruttun 
Koer, L, R. 19 I A. 238 (1802), Cospersz, 
408, Kashee Kishoro Roy Chowdhiy f Knsto 
Chunclcr Sandyal Cbow^hry, 22 W B 464 
(1874) • Woomatara Dcbia v Unnopooma 
D;'«i«oe, 11 B. L. R. 158 (1872) . Donobund- 
hoo Chowdhry v. KTistomoneo Dosscc, 2 CL 
163, 169 (1876) Tbe Calcutta High Court 
hare held that a party to a suit is bound to 
assert all his titles [Denobundhoo Chowdhry'a 
caso, tvpra ■ per eur. Garth, C.J., diss ; foil, 
m Bhccka Lall tv Bhnggoo Lall, 3 C. 23 
(1877): dist in Rodhanatb Cuadu v. Land 
hfortgage Bank, 6 C 659 (1880)] ; but this 
view Iiaa been dissented from by tho Madras 
High Court [Thyila Kandi Ummntho v. 
Tiiyila Ksndi Chcria Knnhamed, 4 M. 308 
(1881); Sadaya FilUi v. Chinni, 2 M. 362 
(1879); SCO also in Allahabad High Court, 
Babu Lai n Ishri Persad, 2 A, 682 (1878) ; 
Shco r.atan Singh r Sheo Sahai Misr, C A. 358 
(1881)], and by Ihc Bombay High Court 
[Konnerar tv Gurrar, 6 B 689 (ISSI); 
seo Bhinto Siiankur Paid v. Ramchandrara. 
Sn If.C.Il.A C, 80(1871). butflcoalso 


Shridar Viuayak tv Karajan Valad Babaji, 
11 B. H. C. R 224 (1874) ; and Haji Hasam 
Ibrahim tv KlanchaTam Kaliandas, 3 B. 137 
(1878): in which latter easo West, J., aug. 
gests a rule which will reconcile tho decisions 
and tho moro recent decision : Guddappa v. 
Tirkappa, 25 B. 189 (1900) ; a c., 2 Bom. 
L R 872, la which Jenkins, CJ., reviDwa 
the previous decisions and accepts tho view 
of the section taken by the Calcutta Full 
Bench case]; see Caspersz, 408^16, m 
which the question is discussed, and Karo 
Hart tv Anpurna-bai, 11 B. 160 (1886). In 
Balbathar Kath tv Ram Lai, 1 A. L J, 228 
(1904), the title was held not to be the same. 

(3) Ramaswami Ayyor tv Vythinatlia 
Ayyar, 26 RL 760 (1002). 

(4) Sarkum Abu Torab Abdul IVaheb v. 
Bahaman Baksb, 24 C 63 (1696), referred to 
in Koiiash Rlondul v. Baroda Sundari Basi, 
24 a 714 (1897) 

(5) Ramdas v. Vazir Saheb, 25 B. 589 
(1901): s.c,3B.L R.179; SyedMahomed 
r. Ambika Pershad, 39 C. 637 (1912); 15 
a W. N. 605; 14 Bom. L. R. 280; 22 
M L J. 463 ; 16 C. L. J. 411; foil, m 
Gajadhnr f Bhagwanta, 31 A. 599 (1912). 

(C) Rlanekbai v. Virchand, 9 Bom. L R. 
1020 (1907); RIasiIareania jv Tliiruvcnga- 
dam, 31 M. 385 (1908) 
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only iiicident.ll and not a matter directly and Rub&tantinlly in issue in tlic suit. 
The addition, liowcrcr, has apparently been considered unnecessary It has 
been held that if the cfloct of a decision in a suit la necessarily inconsistent witli 
a defence which ought to have been raised (but was not raised) tliat defence 
mu'^t under this section be deemed to have been finally decided against the defen- 
dant who ought to have raided it (1) 

Explanation V. — According to the provisions ol this Ex^nalion, any 
relief claimed in the plaint, which is not expressly granted by the decree, 
shall, for the purpose of the section, be deemed to have been re(used.(2) The 
legal effect of this Exjilanaiwn is that of treating the omission to grant the 
relief asked for in the plaint as equivalent to an express refusal, and the claim 
thereto in a fresh suit as res judicata\Z) This Explanation refers to relief 
applied for, which the Court is bound to grant with reference to the matters 
directly and substantially m issuc.(4) The words “ rebel claimed” apply 
only to something which forms part of the “claim” strictly so-called, tliat 
is, something which the plaintiff may claim as of right, something included 
in his cause of oction and which if he establishes Lis cause of action the Court 
has no discretion to refuse. They do not include something which the plaintiff 
cannot in the suit claim as of right, hut can only claim in the sense of an appeal 
to the discretion of the Court and which the Court may rofuso in tlic 
exercise of its discretion on grounds of general expediency or otherwise cron 
if the cause of action is fully cstablislicd.(f>) Even if the suit, as regards the 
relief claimed, has been wrongly dismissed, the plaintiff cannot sue again for 
the same relief (C) The Explanation does not apply where the Court is silent 
on a head of relief only claimed as ancillary to the main relief, and which by 
implication is rather granted than refused. It only a'pplics where the Court 
13 silent on an independent head of relief, claimed and duly controverted (7) 
A decree cannot be superseded by the mere omission of the Court executing tlio 
decree to pass orders on a claim made under it.(8) 

The former suit must have been a suit between the same parties 
or between parties under whom they or any of them claim, litigating 
under the same title. — This is an application of the principle containwl 


(1) Malum f. Ami Ilandhu, 13 C. W. N. 
.'•>13(1009) 

(2) ExpL IV. Fee Jiban Daa Oiiral r. 
Durga Terehad Adliiktri, 21 C. 252 (1803) { 
Dhani Ram Saba i. BhagiratU Saha, 21 C. 
002(1805); Kachu t* lAhibman Sing, 25 B. 
115(1900); a. C.2B. L.R.T81. 

(3) Rambhadra r. Jagannatha, 14 M. 32S 

(1800); ae« Mon Mohun SirlAT r Tbe Swtp* 
lar): ot State for India In Council, |7 C. 0G5 
(i«^3) : (otL in Ram Pafal r. Madan Mohan 
IaI, 21 A *425 (I8''0). F. B ! Bhilca r. 
Sitaram, 19 B .-l-l’ (1MI){ r I'a-lma. 

nand Fmsh, 32 C. US (IWS). nWn* mrarw 
l^-onta cltimM In aeconJ »uit arer** f."'? 
diiliM'qnrnt |n flrul atui. 


(4) Xbyila Kawli Uismbatha r. Thjila 
Kaadi Cberia Kanhammed, 4 2L 303 (1831). 

(5) Ram Dayal r. Sladaa Sluhaa Lai, 21 A. 
425, 453 (1899), F. B. (rlaun for meano proGla 
arcniiag due afler institution of fonner auilj. 
See «s to taUng inooej’, decree in mortgage, 
and i>ot ailing for relw^f by male, Ehebn 
Bora r. Chandra 3Ioban Jana, 33 C. 819 
(lOiK.); f‘4L in Fiari W r. Nand Ram, 
31 A. 

(f.) Falb r. Bh.Lhi. 4 .S. I$7, K*) 
(18«). 

(7) Fatmabair Ai>haW,i5I1.45l(lKHS}. 
a. is arpeaJ. IS R. 213 (I&SS). 

(«.) Niiracaala OarttTet r. 
laiolrra Bera. •» M. fsj (l^il). 
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in the maxim, res inter altos acta alleri noccre non debct ; «liat is transaclofl 
Ijetween one set of prasona ouglit not to injure or affect another person. 
Judgments and decrees only bind parties and privies.(l) A person who is 
no party to a decree is not bound by it.(2) “ Parties,” in the larger legal 
sense, are all persons ha\nng a right to control the proceedings, to make 
defence, to adduce and cross-examine witnesses, and to appeal from the 
decision, if an appeal lies ; and it may bo added, those who assume such 
a right The only extension given to this rule by Indian Courts is that a decree 
against a bcnamidar binds also the beneficial owner, in which case the 
parties are the same m fact though not in name.(3) If the verdict were not 
required to be between the same parties, a man might be bound by a decision 
who had not the liberty to cross-examine ; and it is contrary to natural justice 
that a man should be injured by a determination that he or those under whom 
he claims were not at liberty to controvcrt.(4) Except in the cose of judg- 
ments in rem,{ti) and judgments relating to matters of a public nature, (C) 
wlucli are governed by a different principle, no person is bound by a decision, 
unless he or those under whom he clowns were parties to the proceedings in 
winch It was given (7) But it is reasonable that the same set of persons, or 
persons claiming under them, should bo bound by previous. proceedings con- 
cerning the same matter. There is no hardship in holding that a man shall 
be bound by that which would liove bound those under whom ho claims ^noad 
tlic subject-matter of the claim, for lie who feels the odi*antage, ought 
also to leel the burden {qut sentit commodum, sentire debet et onus), and no man 
can, save in certain cases excepted by the Statute law and the law merchant, 
transfer to another a belter right than he himself possesses (8) Persons other 
than tile parties to a suit have been divided (9) into three classes, irith reference 
to their position as affected by the judgment 

(a) Persons who claim under the parties to the former suit, or. in the language 
of English law, privies to those parties.(lO) 


(1) Moliunt Das v Nil Komul Dowsd, 4 
C. W. N. 283 (1899) In Cool Kban v Tetar 
GoaU, 4 C. W. N. C3 (1899), tb® judgment 
was not tnler paries 

(2) Srishnanv. ChadayanSuUiHaji,17M. 
17, 20 (1892) ; Gool Khan v. Tetar Goala, 4 
G W. N. 63 (1809). 

(3) Jlohunt Das v. Nil Koznut Dewan, 4 
G W. N. 283 (1899). 

(4) Duller, N. P, 233; Field, Ev. 307; 
Gujju Lall f. Fatteb Lall, 0 G 171, J89 
(18S0). 

(5) Soo s 41, Eridcncc Act. • 

* (0) Seo a. 42, lb 

(7) Gujju Tdll r. Fattch lioli, supra. 

(8) Field, Et. 307, 308. 

(9) In Ahmedbboyllabtbhoy V. VuUeclihoj 

CsswinMioy, 701, 709 (18S2), jicr 

J. 

w of PstojiiK 1 on® {icrson bo- 


comes pnry of another, (1) by succeeding to 
the position of that other as regards the sub- 
ject of the estoppel, eg , an assignee or 
grantee ; (2) by holding ui subordination to 
that other, eg., the case of a landlord and 
tenant The ground of privity is properti/, 
not personal relation. To make a man privy 
to an action he must hare acquired an interest 
in the subject.matter of the action either by 
inheritance, succession, or purchase from a 
party svbaequentlg to the action, or he must 
hold property Buhordinatcly Thus an 
assignee isnot estopped bya judgment again-st 
the assignor obtained after the assignment : 
Digeloiv on Estoppel, 6th ed. 143-144 A 
person IS said to claim under an'other when 
he derives his title through that other by 
assignment or otherwise . Sundar Lai v. 
Chhitar ilal, 29 A. 1, 3 (1900). A privily 
ozisla betneen an ixecution creditor and u 



Part 1 
Sec H 


SUITS IN OKNKnAL. 


125 


(6) I'crsoni who, though not cUiniing under the {E-irtici to th« loriucr 
MUt, were repTcfcnfcd by them tlicrcin.(I) Such nre pentons jnfcrcstcc! in the 
o->tntc of a testator or intestate, in relation to the executor or administrator ; 
shareholders in a company, (2) in relation to the registered officer of that 
company; and in India, members of a joint and undivided family, in relation 
to a incmbcr who lias fiifficicntly rcprcscntetl their interests in a former 
suit.(3) 

(c) StrangcR?, A\ho nre neither privies to, nor rcprcscnlcil by, the imrtics 
to the former smf. 

The general rule is tlut, in the absence of fraud, (4) an adjudication is 
binding upon tlio parties to a umt or persons claiming under or represented by 
tliem, but upon these only. It must boshown thattho p.arty in the former suit 
represented the interest clatmod in the latter suit. A party represents nil interests 
owned by him at the time of the action or subordinate to bis, tboiigli belonging 
toothers. A decision agaimt Inm will bind interests acquired by him subsc' 
quently, and all subordinate interest* represcoted by him whensoever acquire<l.(5) 
The nature nnd object of tlio former suit must be regarded in order to ascertain 
who was really and substantially the litigaiit.fO) When once it is made clear 
that the &clf*samoyight and title is substantially in issue in two suits, the prcci$o 
form in which citJicr suit w'as brought, or the fact that the plaintiff in the one 
case was the defendant in the other, is unmaterial.(7) And tlio fact that 
there are other parties, introduced in tlio subsequent litigation, does not alter 
the case ; the estoppel subsists between tbc parties who were parties to the former 
litigation (8) But there is no res judicata where the subsequent decision is not 
between the parties or those claiming under them (9) The decision in a suit by 
one of two renundars against the other os to the right to the profit rental of a 


■' purcliMer at a Court sale: Krislinabhupati 
Doru t'. Vikraiaa Devu, 18 31. J3 (ISOI). As 
to wlietbcr decree by ijaradar ja eridenco 
Hben superior landlord sues for rent, sco 
Balaram r Ixarti'ck, 4 C W. N. 101 (1890). 
Ad auction purchaser o! an entire estate, at 
a aalo for arrears of revenue, is not the 
sucecssoroftbcdcfaultin^propnetor : Ksnta 
Froshad Hajari r. Abdul Jamtr, 8 C tV N. 
070 (loot) A prior purchaser of land is not 
estopped as being privy in estate by a 
judgment against the vendor in a suit 
begun after the purebaso ; Abilul v. 3(iakban, 
35 B. 297(1911). 

(1) S. II of tho Code does not, however, tn 
espreas terms, mention representatives or tho 
caso of persons represented by, but not claim* 
ing through tho parties to the former suit. 
As to representative suit sgsinst sect of 
worshippers, see Sadsgopa Cbanar r, llama 
IUo,30 3L J&> (1907); 11 C 1V.N.5S5; 17 
3f. 1« J. 210 5 9 Bom. L. 11, «.03. 

(2) Under 7 \Vm. IV. and 1 3’ict v 75- 


(3) SceJogeDdroo yumndro, 14 3f(M>. 7. A. 
at p. 370 

(4) See a. 44, Authors' Evideiico Art 

(5) Seshappaya v Venkatramana, 33 31. 
459 (1910) 

(6) Zammdar ol Pittaporam v TLo Pro- 
pnetorsof tho 5fulta of Kolanba, L. P. 5 1. A. 
200; 23L23. 3C L.R 205 (1878) ;6eoal,o 
Bam Chundcr Poddat t. Kart Das Sen, 0 C. 
40% 400 (1882) 

(7) Gobiad Chundcr Coondoo «. Taruefc 
Chundcr Bose, 3 a 145. F. B, (1877J. see 
Sbadal Kban c. Amm ullah Khan, 4 A. 92 
(1881) 

(8) 31oIudin t 3!uhstnina<l Ibrahim, I 31. 
U. C B.24S(18u3), Gopal Das o Gopinatii 
Siriar, 12 C B. B 38 (165^) That is pro- 
vided tberebef sought in both tb« salts is tho 
same Dwarbanath Roy r Ram Cband Aicb, 
3'lC 428(1099) 

(9) Zamindar of Plttapuram r. The i'ru- 
pnitorv of tbo Mutta vf KoUnLa, sv/to. 
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bazaai was held by the Pxivy Couucirnut to be res judicut a in a subsequent 
suit for possession of a share of the bjz.iar, in which suit all tho parties, plaintiHs, 
and defendants, claimed under tho plaintifl in tho former suit. Such a plea, 
however, might well be n dcfcnco to a hostile claim by persons asserting 
a title under tho defendant zemmdar in tho former suit, against tlieir 
claiming under tho plaintiil zomindar in that &uit.(l) A decision of a 
material issue in a suit against one who is the representative of an estate, bars 
a suit by tlie true owner on the same is8ue.(2) And a representative of tho person 
IS bound by a decree against the person wliom ho represents ; but it is essential 
that there should be an adjudication as to the fact that ho is representative (3) 
A verdict against a man smng in one capacity will not estop him w'hen 
he sues in another distinct capacity, and, in fact, is n different pcrB0n,(4) The 
principle of res judicata has no application in a dispute between parties 
all of whom claim under tho person in whose favour tho decision in tlio previous 
suit was givcn.(5) 

Hindu widow.— A decree fairly and propel ly obtained iigninst a Hindu 
widow, lelatmg to her husband’s estate, binds the reversionary heirs, tho 
whole estate being for tlic tunc \cstcd in her, absolutely for soino purposes, 
tlumgli m borne icspccts for a qualified interest (C) It was held under tlio 
Linutatiuii Act of 1801), that when the widow as pbintifi sues to recover tho 
husband’s estate, lield adversely to her by the defendant, a decree against her 
would bind tlio reversioner and that adverse possession, whicli would bar her 
right of suit, if she were alive, on the ground of limitation, would equally bar that 
of tho rcvcrstoner.(7) But under Article 141 of the present Act, it has been 
decided that a reversioner wlio succeeds to immoveable property has twelve 
years to bring his suit for possession from the time W'hen his estate falls into 


(1) Asgliar Ileza Kban r Maliomed Mebdi 
Ilossein Kban, 30 C. S56 (1903). 

(2) Sbivabngaya r. Nagalmgay*. 4 B. 27 
(1878) 

(3) Kauai Lall r. Saabi Bbuson Biawaa. 0 
C. 777? 8C. L E 117(1881); accCourmoui 
Dabcc V. Jugut Cbundra Audhikan, 17 C. 67 
(1889). Wboro one ol tho parties to a suit 
dies, and no steps arc taken to rciivo tho 
suit, and the suit abates or is dismissed, no 
Ircsb suit can bo IffOOght This was not so 
uuderxAct VIIL o( 1859, which contained 
no simSIac provision. Another suit should 
bo brouglit : Bepm Behan Bundopadhya r. 
Biojo Naui3Iookopsdhya, 8 C. 357 (1832) 

(4) Babaj^o tv Lusmsndas, 5 Bom. L. It. 

932 (1903) ; mrjovan tv Miilji, 31 B. 410 
(1009). \ 

(5) Syed AsgarV. Sjed Mahomed, 7 C. W. 

N. 482 (1903) \. 

(0) Katama Katchur r. Srimut Rajah 
Moottoo, 0 JI. I. A. 039. 601 (1863) ; Nugender 
Chundcr Ghoso t.&recmuttyKanuncoBoSsec, 


II M I. A. 241, 2C7 (1807); Brahmomoyo 
Basseo tv Ivristo Mchun Mookerjee, 2 C. 222 
(1876) 5 Nobin Chunder ChucLerbutty v. Guru 
Persad Doss, B. L. R, Sup. Vok, 1008; 9 
W. R. 606 (1868); Naad Kumar v, Radha 
Kuan, 1 A. 282 (1676) ; Sant Kumar tv Deo 
Baran, 6 A. 365 (1886); Saclut tv Budhua 
Kuor, 8 A 429 (1886) ; Adi Doo NaraluSmgh 
V. Dukharan Singh, 6 A. 682 (1863) ; Uari 
Math Chatterjeo v Jlothur Mohun Goswami, 
21 a 8 (1893); 20 I. A 183 [the rule in tho 
Shivaguoga case (0 Moo. I. A 639), to tho 
effect that an adrerso decree against a Hindu 
widow bmds thoso claiming in succession, 
applies equally to the case ol tiio daughter] ; 
Tribhuwan Sundar Kuar v. Sri Naraln Bingb, 
20 A 311 (1898) ; Lacbinl Marain v. Ram 
Chandra, 4 A. L. J. 117 (1907) ; Behan La! 
V. Daud nuscin, 33 A, 240 (1913). 

(7) Nobin Chundcr Chuckerbutty tv Guru 
Persad Doss, B. L. R , Sup. VoL, 1008 (1808) ; 

8 c , 9 W. R. 605 ; Amirtolal Bose tv 
Itajoncekauta Slitter, 15 B. L. R 10 (1875) 
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posjcsbion (1) A «lc*.rce lu u cult by a reversioner n^aitist tim vvulow for a 
declaration that fiic cannot dispose of the property purchased by her out of the 
profits of her husband’s estate, and that her alicnalion w null ftiul void, extopt 
as regards her onn mterpit, will nut bind a new reversioner, should the plmntin 
predecease the widow, ahhougli it “would ho so strong an authority in point 
as to deter cither party from disputing it;” (2) or in a suit to rcstram waste 
brought by a reversioner, who subsequently prcdccc.iscil the widow, as against 
the new revcrsioncr.fS) In a recent Full Uencli docn«ion of the AlLihub,ad High 
Court It was held that a Hindu widow can not only alienate her lifc-iutcrost, 
hut also can transfer the corpus of her deceased liushaiid’s estate (even without 
legal necessity or for a pious purpose) so that the transfer shall not ho void, hut 
only voidable by the rcvcrfioncr.(t) It has also been held that only the nearest 
reversioner is entitled to a declaration that a mortgage by a Hindu widow U 
not binding on revcrsioners.fS) Where by the terms of her husband’s will iv 
Hindu widow was the full icprc^eatativo of hb estate, a decrco against her 
declaring that the will was revoked, and that the appellant was entitled to 
succeed ah intfslato, was held to bind the respondent, whose claim was by appoint' 
meat from tho widow under the wall, whether or not ho was a prty to tlie Biiit 
in which the decree was made (G) Where a Hindu widow and her son, tho then 
presumptive heir to property claimed by tho widow, obtained a decree against 
a njoTO remote reversionary heir, and the son predeceased Ids mother, and tho 
person against whom tho decrco had been obtained bocamo the next rovorsioii.iry 
heir, it w'as held in a suit for possession by him, that the decree in tho previous 
suit did not operate ns res judicata (7) For a case in which it was held that tho 
reversioners were not aUcctcd by a former judgment, on tho ground that in 
the suit in which it was given they merely represented the inlcrost of 
their predecessor, tlio life-tenant, see helovv.(8) In a more recent caeo it was 
held, referring to two of the Privy Council decismuH already cited, that 
where there are several reversioners successively entitled to succeed to 
property for the time being in the possession of a Hindu female, a decree 
in a suit by somo of such reversioners will not iicccHHarily constitute res 
judicata in respect of a similar siut brought by other reversioners (9) Au 


(1) ScinatUKurt' Prosuano Kumar UIiuik*, 
0 C. U31 (1883). See Rroja LaI Sen v. JILam 
I viiahna Roy, 26 C. 280, 205 (1698). 

(2) lari Dutt Kocr v, Muaaamut Jr»iubuui 
Kocrain, L. It. 10 I. A. 150, 137 (188.3) 

(3) Zftmindar of Piltapuram r. Tlio Pro- 
prietors of tho Slutta of Kolanka, K R. C I 
A. 206 (1878); as to decrees m suits to 
set aside an adoption, too Brojo Kishoro 
Dossce I. Srccnath Bose, 9 W. B. 463, 465 
(18GS); Ranee Bromo3Ioycor HsjahAnuncl 
Lall Roy, 19 W. R. 419 (1873); Juraoona 
Dassys Chowdhranl r. Bsinssoondcri Das>)a 
Chowdhram,L.R.3l.A.72(1876)} see also 
Nogendfo Cbundro Mjttro c. Siremutty 
KUhen Soondory Dassee, 10 W. It. 133 (18*3). 


(1) Burga Kunwar r. Matu 3IaJ, 3.7 A. 
311, F. 11.(1913). tho troM^h r vt thocorjm* 
is not void but Tohlablo bj the rvyvnum' r; 
and SCO also Bijoy Muterroc r. JCrtihiu 

JIalushi Debi, 31 V. 329 (IW7). 

(5) Mfghu lUl «. Ram Klwv*4ljn Jfji, 
35 A. 326 (1913). 

(0) Partab Narain biugh t. 'Iril -L 
SmsK *«• l97(lHt|) 

(7) Ram Cbundtr I’oddar I Raiill..; , 

0 V, 

(S) SlussaiDut Bai Kunaar i y 
Intferjit Konwar. 5 fl, I,. R W, {IsZ 
(9) CLludilo bmgli s . t, , 
(t9>X>): loUo»iBg ^ 

33 (1899). 
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appellant ba\'ing been a party to a former Buit, in whicli tlic respondent 
obtained a decree fox possession of the estate in question as mother and 
heiress of the last proprietor, is barred by such decree from aftenvards 
rccovcrmg possession, on the ground that tlie respondent is not such heiress. 
Although such decree barred the appellant from setting up in this suit a family 
custom for the purpose of showing that he was entitled to possession during 
the life of the respondent, he is not thereby debarred from 8ho^ring that upon 
her death, if he survives, he null be entitled, under such custom, to succeed her, 
and therefore to have a certain deed executed by her declared illegal and in- 
operative after her dcath.(l) 

Benamidar.— 'Where the parties arc jiartics in fact, although not in name, 
as in the case of a person who buj's an estate for liimsclf, but has it conveyed 
hc7iaiiH in the name of another, a decree properly obtained by or against tlie 
benauudar is binding upon the real owner, the presumption being that the 
bonamidat instituted the suit with his authority and consent (2) 

Co-defendants— Where it was broadly contended th.it there would be 
no res judicata, as between co-defendants, it was held tliat such contention 
"ds incorrect. Section 11 does not preclude the decisions upon any issue from 
operating as res judicata, merely because the issue is raised as between co- 
defendant^, if the matter was directly and substantially in issue in a former 
suit, and the other necessary conditions are satisfied. The words ‘ hclicccu 
the same parties** in this section, qualify not only the words *'Jbru!cr 
but the whole expression issue in a Jbrmcr suit*’ Therefore on issue 
laised and decided as between co-defendants in a former, suit may be fcj 
judicata in a subsequent suit, in which they ate arranged as plaintiff and 
dcfendant.(3) When the same parties were contending in the former suit, 
in fact though not in form, as where they were co-defendants on tlie record, 
but tlieir interests were dificrcnt, and there was an issue between them which 
was decided : its decision is a bar to a second suit or defence raising the same 
issue between them, when m the position of plaintiff and defendant. (4) The 


(1) TcLait Doorga reread SmgUv. Tekauni 
Doorgalvonwaii.L R.5l A. 149 (1878) ; 4 
C. 190 ; 3 C. L. R, 31. 

(2) Mobunt Das *• Nil Kooiul Dewan, 4 C. 
IV. N. 283 (1899) ; GopiNathChobey t. Bhu- 
gwatPCTsbad,10a 897(188i); KhabChand 
r. Naram Singh, 3 A. 812 (I8SI) ; Sbangara r 
lirisbnaB, 15 M. 2G7 (1859) ; see Bhuwabal 
Singh F Maharaja Rajendra Pratap Sahoy, 
0 B. L. R. 321 (ISTO) ; Prosonno Coomar 
Chow dhry v. Koylash Chundcr Pal Chowdhry, 
B. L. B., F. B , 759 (18G7) ; and, on the evi- 
ilcnce disclosing who is the real owner, as to 
making him party to the sail, eoo Sitaaath 
b.aha r Kobin Chunder R<^, 5 Ct L. R. 102 
(1879) > Mclioeronis*.a Bibce i*. Hun Churn 
Bose, 10 W. R. 220 (1868) ; Kalco Prosonno 


Boso r. Dinonath Bose ^Iulhi.k, 19 W. R 431 
(1873); 11 B L. B. 56 

(3) Mengoirani v. Syed Md. Hossen Khan, 
8 a W. N. 30 (1903) ; 8 c , 31 C 93 , Kan- 
diyil Chenya v Zamorin of Calicut, 29 21L 
515 (1903) ; Yuauf §ahib r. Durgi, SO M. 
447 (1907) 

(4) Bamchandra Xarayan v Xarayan Ala- 
hadev, 11 B. 21C (18S6): Ahmed Alt v. 
Naiabat Khan, 18 A. C3 (1893): Shadal 
Khan v AmlD'uUah Khan, 4 A. 92 (ISSl) 
fsce Bhagwant Singh v. Tcj Kuar, 8 A 91 
(1835)]: Shaikh Khoorshcdirosscint'. Kubeo 
Fatima, IS A. 05 (1895); Chamley f. Lord 
Dunsany, 2 ScU. 4: Lcf. C90 ; Cotfenham v. 
Earl of Shrewsbury, 3 Hate, G27 [sec Korun « . 
Crawford, L. R b Ch. D. 29, and Caspersr, 
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rule lias been stated to bo, tliat where an adjudication between the defendants 
is nccecsary to give the appropriate relief to the plaintiff, tlio adjudication 
will bo Tcs judicata between the defendants as well as bctvvccn the plaintiH 
and defendants. But for this effect to arise, there must be a conflict 
of interests between the defendants^^and a judgment defining the real rights 
and obligations of the defendants uiter se Without necessity, a judgment 
will not be res judicata amongst defendants, nor will it be resjudicala amongst 
them by mere inference from the fact that they Jiave been collectively defeated 
in resisting a claim to a share made against them as a group (1) A decree for 
partition is not like a decree for money or the delivery of specific property, 
which IS only m favour of the plaintiff in the suit It is a joint declaration 
of the rights of persons interested in the property of which partition is sought, 
and such a decree, when properly drawn up, is in favour of each shareholder 
or set of shareholders having a distinct share (2) As to the effect of a partition 
decree as constituting res judicata as against the plaintiff (3) and between co- 
defendants, (4) see the undermentioned cases. 

Joint contractors and joint wrongdoers — A. judgment obtained 
against one or more of several joint" contractors oi joint wrongdoers operates 
as a bat to a second suit against any of the others (5) For there is but oiio 

363]} Bissorup Oossamy tJ Goraehand Oos- ihesubscquent suit was only a nommal party 
samy, 0 0. 120 (1832); Venkayya v. Kara- mthefirstsuit]; Ra)Naraint.KhoManRai, 
eamma, 11 31. 204 (1887) [see Madhavi t>. 5 a W. N clxxvi. 724 (1901); Mohammad 

Kelu, 15 3L 204 (1892)]; Chajja v. Umrao KunjRowthanv.Viswannathanyar,2blL337 
Singh, 22 A 38(3 (1900) See LatcUanna v (1002) ; Balwantrao v. Narayanshet, 5 Bom. 
Saravaya, 18 M 164 (1894) One of the de. L R 97 (1903) ; Chajju p Umrao Singh, 22 
fondants may appeal against the decree as A. 38C (1900) ; Rajnarain v, Khobdavj, 5 
between himself and the other defendant : C W. N. 724 (1901) ; Ghurphekni v. 
Soiru P. Narayanrao, 18 B. 520 (1893). Purmesbar Dayal, 5 C. L. J. 053 (1807); 

(1) Ramchandra Narayan V. Narayan 3Ia- GurdeoSmgbp Cbandrikah Singh, 5 C. L. J. 
hadev, II B 210 (1886), supra [followed m 011 (1907). 

Bapu V. Bhavani, 22 B. 245 (1896)]; ^ (2) Sheikh Kboonhed Hosscin v. Nubbeo 
Rakhmim 1'. Dhondo, 3(5 B 207 (1911); 14 Fatima, 3 C. 551 (1887) ; but see Hikmat Ah 
Bom Ii. R. 128 ; Saroda Prasad p. Kailash *>■ W4b.iin*nissa. 12 A, 506, 508 (1699). 
Bashim, 17 C. W. N. 128 (1912); Ahmad (3) Sonic. Jlunshi.S Bom. L. R. 04 (lOWl). 
.Mic Najabat Khan, supra , see Juma Singh See notes to ss 10, 11, ante; llahaJco v. 
t’ Kamar-un mssa, 3 A. 153(1880); Bhagwant Vasndeo, 6 Bom. L. R. 737 (1903) 

Singh ti. Tej Kuar, 8 A. 91 (1880) ; but see abo (4) Rost 3Iahaminad Khan c. Said Begam, 
Brojo Behari Slitter v. Kedar Nath Mo- 20 A. 8J (1897) ; Saroda Prasad v. Kadash 
zumdoT, 12 C. 080, F B. (1890) [dissented Basbim, 17 C W. N. 128(1912). 
from in Chandu v. Kuabamed. 14 JL 225 (5) Kmgt Hoare, 13 3L & W. 494 ; Brins- 

(1891); 15 51. 201 (1892)]; Surrender Nath mead r. Harrison, L R 7GP.547; Kendall 
Pal Chowdhry c. Broja Nath Pal Chowdhry, c. Hamilton, L. R 4 App Cas. 504 ; Hsm- 

13 C 352, F. B. (ISSO) [followed and applied mond c. Schofield. L. R. 1 Q. B 453 (1891) ; 

m Gobmd Chundcr Nundy v. Sri Gobmd sec Cambefort c. Chapman. L. B. 19 Q. B. D. 

ChowJliry, 2ia 330 (lS9(3)]; Balambhat t. ' 229. This rnlo has been applied and adopted 
Narayanbhaf , 25 B 74 (1900) , and remarks m India as a matter of principle : see Nathu 

and cases cited in Caspersz, 371, 372 ; Ba- LaU Chowdhry r. Shoukco lall, 10 B. L. R, 

lambhat v Narayanbhat, 23 B. 74 (1900); 200 (1872) [diluting from Ramnath Roy 

s c . 2 B L. Pv. 511 [»uch proious judg- Choedhry r. Chunder SeUur Mohspater, 4 

mint is not ns judic-^ta when the pUmtifl lu W.K. 50(1830)); IfrmondroCoomar.Mullitk 

K 
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cause of action for the injured party in the case of eitlior a joint contract or 
a joint tort ; and that cause of action is exhausted and satisfied by a judg* 
ment being obtained by tbe plaintiff against all or any of the joint contractors 
or joint wrongdoers whom he chooses to fiuc(l) But the rule is otherwise 
where there is a joint and several liaWity; a decree against one of sei'eral 
joint and several promisors without satisfaction ivill not bar a second smt.(2) 
And m the under^mentioned case a decision in a suit against a banian was held 
not to be res judicata in a suit for the same money against a manager, the Ilabilify 
not being jomt but being based on distinct contracts (3) Conversely, where a 
plaintiff has failed in a suit against one of several joint debtors, a judgment 
lecoveredby one of such debtors cannot be pleaded os a defence to a subsequent 
action against the other j'omt debtors in respect of the same cause, unless the 
plea shows that the judgment was recovered on n ground which operated as a 
discharge of aU.(4) It has, however, been more recently held by the Allahabad 
High Court that the effect of sect 43 of the Contract Act being to exclude the 
right of a joint contractor to be sued along with his co-contractors, the rule 
laid down in King v. Hoare, and Kendall v. Hamilton, sujara, is no longer applic- 
able to cases arising in India, at all events m the Mofussil since the passing of 
that Act, aud a judgment obtained against some only of the joint contractors 
dud lemaintQg unsatisfied is no bar to a second suit on the contract against the 
other joint contractors (5) 

Father of joint Hindu family .—Whore tbe Hindu son in a joint 
family becomes entitled by reason of his birth and ni his own right, a light 
which he can enforce against his father, he does not claim under him within 
“ . —‘^orc the dismissal of a suit for redemption 

. brought by the father in a joint Hindu 

subsequent suit for redemption by the 
sons, inasmuch as their title was not through their father, but was separate 
and independent (7) The question whether a Hindu father in a particular 
suit, in which he alone of the family is a party, represents his co-parecners is a 
question to be decided with reference to the circumstances of tlic case, ifefd 
therefore, under the circumstances of the case, that an erroneous decree in eject- 
ment obtained against a Hindu father was cot res judicata in a subsequent 


v. Bdjendia Lall Hooosbee, 3 C. 393 (1878) ; 
04ru5ami ChcUi v Samurti Cbinna Uamiar 
Cheli, C M 37 (1881); Chockaling Modali r 
Subbaraya Mudah, 3 M. 133 (1882) ; Lukmi- 
d&s V. Ponhotain Uaiidos, 0 B. 700 

(1883); sucXobm^andralloyr.BIagatiatra 
Dosaya, 10 C. 924, 928 (lS84)j Dliarain 
Singb f. Angan I«U, 21 A 301 (1899) A 
fresh assignment in respect of a tort subse- 
quent to the tort originally sned upon trtU 
not cemo within tbo scope of the first judg- 
ment to aa to bar the fresh assignment: 
Gonad c. Jijibai, 14 Scm. 1* A. 0 (1911); 
30 B. ISO. 


(1) Uemendro Coomar UuUi&k v. Hsjendro 
Loll Zdoonahee, tupn. 

(2) Dhunput Singh r.bham Soondcr Milter, 
5 U 201 (1879) ; 4 C. L. R. 501 j as to tliu 
administration of assets of a deceased or 
bsoLnipt partner, see Broughton, SI, 62. 

(3) Lawless tv CalcutU Landing and Ship- 
ping Co, 7 C. G27 (ISSl). 

(J) rhilhps V. Ward. 2 If. A C 717. - 

(3) Muhammad Askari tv Radhe Ram 
Singh, 22 A. 307 (1900). 

(6) Sundar Lai tv Chhitar Mai, 29 A. 1 
(1906). 

(7) Ib. 
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suit by the son for recovery of the holding.(l) An ouction-purcliascr of the 
right of a Hindu father m joint property cannot raise tho plea that a mortgage 
was made without legal necessity as long as there is still time for the sons to 
challenge tho purchase (2) The obhgation of a Hindu son to pay his father's 
debt 15 not an obligation which he had incurred jointly with his father ; and tho 
creditor's cause of action against tlic father and the son is not a single cause of 
action which is eshausted upon a decree being obtained against one of them only. 
A judgment recovered, against his father only, docs not therefore bar a suit 
against the son.(3) Where the plaintiff hod sued the defendant’s father for a 
declaration of his right to a share of property, which he claimed as ancestral 
property governed by Mitakshara law, and bad obtained a decree, the defendant’s 
father’s plea of ivcustom of primogeniture being rejected, it was held in a subse- 
quent suit by the plamtili for partition of the property that the defendant (who 
had not been a party to the former suit) was batted from pleading a custom of 
primogemture.(4) 

Manager of same. — The manager of a joint Hindu family suing or 
being sued acta in a representative capacity. lie can execute decrees on behalf 
of the joint family and receive payments and give receipts which will be binding 
on it.(5) Where, therefore, the interest of a joint and undivided family being in 
issue, one member of tho family prosecuted or defended a suit, such a decree 
may afterwards be considered as binding upon all the members of the family, 
their interest being sufficiently represented id the suit, (6) and tbe presumption 
being that ho is acting for tbe family, unless it were made out that he acted and 
professed to act for himself alone (7) In defining, however, tho relation of the 
managing member to the joint family and estate we are brought into contact 
with a relationship which has no counterpart in English law, neither the term 
partner nor principal, nor agent, nor even co*patcener will strictly apply (8) 

Kamavan. — The karnavan or managing roemher of a Malabar tanead 
(family) is in a similar position to a Hindu father under the ^litaksbara law. 
And a decree against him may in some cases bind the members (9) It was, 


(1) Sri Raja Varadaraya v Saokara Vcn> 
katadri, 17 JL E. J. 197 (1907). For Hindu 
fatlicr’s power to bind bis descendants by a 
comproralsc, soo Ram Kuber Fando c. Ram 
Dasi, 33 -V. 428(1913) 

(2) BaksU Ram r. T.il.adhara, 35 A. 333 
(1013) ; distinguisliing Mubammad Husamd- 
uUah r. Jlithu Lai, 33 A. 783 (1911) 

(3) Rharam Sin-b r Angan Lai, 21 A. 301 
(1800) 

(1) Ivab Charan r. Sbeo Buksb, 16 C. W. 
K. 783 (1012). 

(3) Acchaibar Sin^b r. Ram Samf Sahu; 
foUowin-IIari Lai r. Mtinman Kunwar. 31 A. 
510 (IDlS); diatinguishinj* Gan^ 

Mam Ram, 31 A. 150 (1000) 

(C) Jo^ndro Deb Ro> kut r. Funindro IVb 


Ro>kut. 14 3L L A. 37C; 11 B L. R. 214 ; 
17 IV. R. 101 (1871) : SCO Gan Sarant Bal 
Savant r. Naraj-an Dliand Savant, 7 B. 4C7 
(1883); Narayan Cop llabbu t. Pandurang 
Ganu, 5 B. C35 (1831); Kliub Cband r. 
Naroin Smgb, 3 A. 812 (1831); Cu'pcrrr, 
358,339; llukm Cliand. 211. 

(7) Gan Savan Bal Savant r. Narayan 
Dbond Savant, 

(8) 31ubamincd .VsLorl r. RadLa Ram 
Smsb,22A.317(1900) 

(9) So© Vasudevan r. Narayanan. C M. 121 
(1882) ; Voranakot Narayan Namburl r. 
Varaaakot Narayan Namburl. 2 JL KS (15*0) 
[in wb>ch • deacTiptioo U given oI |bo 
petition, power", and rrT>OttMbiljta.a of tbe 
kamaran]; Tbengn r. Ctimaa, 7 3L 413 
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however, later held by a Full Bench reviewing the preceding cabcs that a decree 
in a suit in which the karnavan of a nambudn illom or maruniaklcatayam 
larwad is, in his representative capacity, joined as a defendant, and which he 
honestly defends, is binding upon the other members of the family not actually 
made parties (1) 

Shebait. — ^^Vherc a shebait has incurred debts in the service of an idol, 
for the benefit and preservation of its property, his position is analogous to 
that of a manager for an infant heir, (2) and decrees properly obtained against 
him in respect of debts so incurred arc binding upon succeeding shebaits. 
For if such debts and the judgments founded upon them were not held to be 
thus binding on successors, the consequence would be that no shebait would 
be able to obtain assistance in times of nced.(3) 

Managers. Guardians, — In the case cited below, (4) the dcci&ion of a 
Forest Settlemcdt Officer, upon an inquiry held under the Boundary Act of 
18G0, at which inquiry the plaintiff, then a minor, was represented by a manager 
of his estate appointed under sect. 8 of Regulation V. of 3804, was held to be 
res judicata in a suit to recover the land A manager of on estate, who has 
obtained a certificate under Act XL. of 1858, is the guardian of infant co*pro- 
prietors, and represents them fully in suits for money advanced in reference to 
the estate.fS) The fact that the plaintiff, a mu or, bad through his guardian 
activel}’ intervened in proceedmgs to set aside a sale of property in which he 
and his father were jointly interested as members of a Mital^hara family, was 
held to be no bat to a suit to recover the property, tbe purchaser having at the 
sale acqmrcd the interest of the father only (C) 

Minor. — To maintain the plea of res judicata it must appear that the 
person whose interest it is sought to bind was in some way a party to the suit. 
An mtention that a suit should be for the benefit of a minor is insufficient. 
Tlie minor must be properly represented in it (7) A decree passed against 


(1884); Hajiv AtbaramsB, 7 »L 513 (1883) ; 
Kombi v. Lakshmi, 5M. 201 (1681) ; ItUocban 
r. Veiappan, 8 31. 484, P B. (1885); Sri 
Devi V. Kelu Eradi, 10 31. 79 (1886) ; Shan- 
Laram v. HesavaD, 15 3L 6(1891} jKamappan 
Hambiai v. Ukkaram Nambiar, 17 31 314 
(1803). 

(1) Vasudevaa tv Sankarao, 30 3L 129 
(1806). 

(2) See Huoooman Fersaud Paoday r. 
Mussatnat Babooco 3Iiiiiraj Kooawercc, 0 3L 
I. A. 303, 423 (1856). 

(3) Prasunno Kumari Dcbya iv Golab 
Chand Baboo, L. R. 2 L A. 145, 152 (1875) ; 
SCO 20 W. R. 86, lor this case in the lower 
Court; JuggutCbanderSeuv Kishnanund, 
2 ScL Rep. 126 (1814) ; Kissonimd Ashrora 
Dundy v. JJursiugti Doss Byrsgee, 1 3Iarsh. 
485 (1863); 3l3barancc Sliibessonrcc Debia i. 


3Iotboorauatb Aebaijo, 13 3L I A 3i0, 275 
(1869) , Tulsidas Mahanta r. Bejoy Kishorc 
Shomc, C C. W. N. 178 (1001). As to suits 
relating to muths, see Babajirao t. Lu^man* 
<la9,5Bom.LR 932(15)03); 8.c,28B.215. 

(4) Kamarnja v. The Secretary of State for 
India, II 31. 309 (1886) 

(5) Dooiga Persad iv Kesko Pershad Singh, 
L.R. 91. A. 27(1883) 

(0) Tho Collector of 3IongkjT iv Hardai 
Narala Shahai, 5 C 425 (1870) ; as to tho 
position of a Hindu son, in a joint 31itabs]iara 
family, sco Ramnarain r. Bishcshar Prasbad, 
10 A. 411, 413 (1888); 3Iussamut Kanomi 
Babuasm v. 3Iodun 3Iohun, L. R. 13 Ind. 
App 1 (1885): Broughton, 69-72. 

(7) Chaudri Ahmad Buksh iv Seth Ragliu* 
bar IMyal, 28 A 1 (1905) ; 32 I. A. 229. 
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nn infant properly repre'senfed is Inndmi; iipon luni like a decree passed against 
an adult, Imt it is open to the infant to impeach such decree by a separate suit 
in cases where his guardian has been guilty of fraud or negligence in allowing 
tlie decree to be passed against him.(l) It is only where fraud or negligence is 
proved on the part of the guardian of a minor that the right to bring 
a suit to set aside a previous decision can bo claimed by a minor or his 
administrator ; where no fraud or negligence is proved a previous decision will 
operate as a bar.fiJ) 

Mortgagor —The acts of a mortgagor prior to the mortgage bind liis 
mortgagee ; (3) but his acts subsequent to the mortgage do not ; so that a suit 
by the mortgagor subsequent to his mortgage, and not brought at the instance 
or with the concurrence of the mortgagee, does not bind the Iatter.{4) The 
proprietor of an estate cannot be said to represent the whole estate after he 
has mortgaged it.(rj) A decree obtained by the mortgagees against flic 
original mortgagors, the vendors of the appellants, was held to be no 
evidence against the appellants, purchasers of the interests of the mort- 
gagors, if they were no parties to that decree, and if the transfer to them wo? 
before the institution of the suit in which that decree was passed ; and 
the purchasers were in no way bound by the result of that suit.fC) Where 
a mortgagor obtained a decree for redemption, which was not c.vccutcd, 
and subsequently sold the equity of redemption to the plaintiff, who sued 
the mortgagee for redemption, it was held that the suit was not barred 
by the former decree, as the relation of mortgagor and mortgagee had not been 
terminated, and the right to redeem was inseparable from the relation as long 
as it existed (7) 

Lessor and Lessee — A lessee claims under his lessor, but a lessor decs 
not claim under his lessee, so that a decision in a suit by the lessee to eject a 
stranger does not bar a suit by the lessor against the same pereon with the 
same object (8) So also decrees obtained against the registered tenants of a 


(1) Cunanilas Naths r, Ladksrsha. 19 B, 
a71, at p. C7G (18931; imd sco Lalls Shoo 
Chum lal c. Ramnandan Dobey, 22 C. 8 
(ISM). 

(2) Hanmantapa v. Jirabai, 24 B 547 
(1900) 

(3) Badhamadbab Haidar r. Slonohur 
Mookerji, I* R. 15 1. A. 97 ; 15 G 750 (18S8). 

(4) Bonomaly Xag c. Kojlash Chundcr 
Pey, 4 C. 092 (1878); Booms Saboo v. 
Joo&arain Lall. 12 W. R. 302 (1809) ; SitarsQ 
t'. Amir Boguia, 8 A. 324 (18S6) ; Kruhnaji 
Lakshman Rsjradi f. Sitoram MarrsrraT 
Jakhi, 5 B 490 (1880]: Soshi Bhosiin Cuba 
r. Gogan Chundcr Shaba, 22 C. 371 (1891). 
.\ purchaser from a mortgagor is m the aanio 
position, whether ho purchases ptndtKie Me. 
Radhamadhub HalJar r. Monohur Mookerji, 
»upm ; or ineseeution of a decree, or other- 
wiv. roTTsh Xath Mookerjoo r. Anath X»th 


Peb, 9 a 263 (1882). 

(5) Soshi Bhusnit Cuba v Gogan Chundcr 
Shaha, 22 G 364 (1894); Seshappaya r. 
Venkatsamaaa, 33 3L 459 (1910) 

(6) Rasudeb Suv r. Brojo Slohan Jana, 7 
C W. N. 34 (1902). 

(7) Karuthasami r. Jakanalha, 8 M. 478 
(1833) ; SCO Sami Achari V. Somasandram, 6 
JI. 119 (I8S2); Boy Dmtur Doyal r. Shew 
Golam Smgb, 22 W. B. 172 (1874); but 
tonira, Annulh Singh r. 5h^ 
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tenure were held inadmissible in evidence against the real owner of the tenure, 
who was not a party to the enita obtained, and who did not claim through tlic 
parties against whom tho decrees were passcd.(l) And a suit by a lessor 
against a raiyat to set aside a pottab is not barred by the fact that the pottnli 
has been declared genuine in a suit by the plaintiff’s liccaSar against the same 
defendant (2) Wicrc two persons each claim title to land in the possession 
of a tenant, and one of them sues the tenant for rent in a competent Court, 
and tlie other intervenes and claims title, and the issue is contested and 
finally decided that the tenant should pay his rent to one of them, the title 
cannot be contested in a subseiiuent suit between the two claimants.(3) A 
decree obtained in a previous suit for rent by an ijaradar does not operate against 
the tenant as res judicata on tho question whether the relation of land- 
lord and tenant exist in a subsequent suit for rent brought by the superior 
landlord (4) As to suits for tho recovery of cesses (5) and rents, see cases 
also below (6) On dismissal of a suit for rent on denial of relationship of 
landlord and tenant, the plaintiff may sue again for ejectment , (7) though 
where the tenant sets up bis own title to the land, the decision on the issue of 
title may be fcs judtcata.iS) 

Partition.— -The right to enforce it is a legal incident of a joint tenancy, 
and as long as such tenancy subsists so long may any of the joint tenants apply 
to Court for partition (9) 

Different titles.— The words litigating under the same title’' do not 
refer to the identity of the ground of action, but mean that the question must 
have been raised and decided in the same right, that is to say, in the right of 
the parties to the second suit and not in the right of any other person. Thus 
if one is made defendant in an ofiBcial capacity, the judgment will not bind 
him personally, and vice cersA. A plaintiff suing as next heir to his uncle was 
held not barred by a decision against his father, inasmuch as he claimed under 
a title not derived from his father (10) A suit against an elder brother for main- 
tenance was held not to be barred by a previous order made upon other grounds 
dismissing n claim for maintenance against the father. The adjudication 
in the previous suit was not between the brothers, but between the plaintiff 


(IJ Ram Jlarain Ra« r. Ram Coomar 
Chunder Poddar, 11 0. 602 (16B5). 

(2) Shaikh Wahid All r. Nautb Tooraho, 
24 W. B. 128 (1876). 

(3) Gohmd Cbnnder Koondu «. Taruck 
Cliundra Pose, 3 0. J4B (1877). 

(4) Rolaram Mondnl r. Kartick Chunder 
Roy Chowdhun, 4 C W. N. 161 (1899) 

(6) Picketts v. Ramcsinir Malia. 28 C, 109 
(1900). 

(C) Hurry Pehari Bhagat v. Porgun Abir, 
19 C. 630 (1890) ; Bnksbi r. Kizamuddi, 20 
C. 60." (I892)J Nd Madhuh Sarkar r. Brojo 
Hath gingha, 21 a 236 (1893); Maharaja 
•TotiiKlra Molnin Tagore r Shninbbn Chunder 


Bhuttacharjee, 4 0. W. N. 43 (1897) ; Baloram 
Mondol V. Kartick Chunder Roy Choirdbun, 
4 a W.N. 161 (1699). 

(7) IChater Miatri r. Sadruddi Khan, 34 C. 
922 (1907) 

(8) Sahadeb Dhali v Ram Rudra Haidar, 
10 a W. N. 820 (1900). 

(0) Bisheshor Das v Ram Prasad, 28 A. 
027 (1900) ; and see Madon Mobnn Mondiil 
V. Barkanta Nath Mondul, 10 C. W. N 839 
(1900); Monaharam r. Ganesh, 17 C W. N. 
621 (1912) 

(10) Ruder Narain Rinuh t’ Rup Kii.ar, 1 A. 
734 (1878). 
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nml lii< fatlirr, ftn<l was Im^cd upon a different sort o( clAim(l} A nut by 
persons rfptrxentins tlip puMie not barred by ft drciMon in ft previmn suit 
by tbe simo plaintiff in Ibcir individual and private cftpneUy.(2) In ft previous 
auit in ivbicli plaintiff had been ft parly it bad been nttempted to ftS«ert plaintifr a 
title to ft piece ot land occupied by the defendants by proving* tlial tlicy bold the 
same by virtue of an alle;*ed specific lease. T|ic Court bad bcld that no sueb 
lease bad been executed. Plaintiff note claimed tb« land ns belonging to bis 
deeatan, and sued to recover it on tbo strength of bis title; be also set up the 
allegetl ieai'e once more. //eM, that tboiigb tlic question of the validity of the 
lease teas re-t judiVaia, plaintiff tens nl liberty to sue also on the strength of his 
title, independently of the lea*e, nnd be teas not estopped from so suing by the 
fact tb.at the former suit bad been based upon the lease a1onc.(3} A claim on ft 
l/inam is a claim arising t-x contractu, tebilc ft claim on title against a trespasser 
is founded on tort (4) 

Miscellaneous— The purchaser of land at a sale by the GovemmeDt 
for tbo recovery of arrc.trs of revenue under tho sale laxea, buys free of 
encumbrances, and is therefore not bound by the decision in ft suit brought by 
or against the fonoer otvner.fS) It hns been held in Madras that a priest of a 
temple, as the representative of a former priest, is bound by a deerec in o suit 
brought by the latter to establish his right to damages for tho invasion of his 
rights as pTicst.(C) The co-sharcr of an estate cannot be bound by a decision 
in a suit for rent brought by another co-sharer against o tenant.(7) ^Vhere 
all the conditions prescribed by sect. 11 exist, the fact that in the first suit 
the defendant was an execution creditor and in the second he is o purchaser 
at an execotion sale makes no difference ns to the second suit being rrs juHtcnia. 
A privity exists between an execution creditor and a puTchoscr at a^ Court 
sale, tho latter representing the fomcr in so far as he had o tight to bring the 
property to sale in execotion of his dccrcc-(8) As to a auit by the larnam 
of a wii'fto ; (9) by ono claiming os the dharmakarta of a devoflhavam ; (10) nnd 
by one of five trustees in whom the oratmo right over aderosart was vested ; (11) 
see the cases noted below. A judgment against ono holder of’service vofan 
lands is res judicaia as regards a succeeding boldcf.(12) A purebaser of land 
cannot be estopped by a judgment in ft suit against his vendors commenced 
after the purchase (13) 


(1) AUmad Hosscin Khan r, Nihalucldm 
Khan, 9 a 915, 913 (1883). 

(2) Lahsbmandas v JugalkLihoro, 22 B. 
210 (1800) 

(3) Zamorin o( Calicut v Narayanan 
Mussad, 22 51. 323 (1899). 

(4) Pararabath v. FutLcngathl, 28 51. 400 
(1905). 

(6) Naraia Chuoder Chowdhry v. Tayler, 
3C.L B. 151 (1878) 

(6) Arcbakam Srinivasa Diksbatulu v, 
tJdyapry Anantha Charlu, 3 5L H. 0. K. 349 
(1809) 


ISIL 13 (1894)- 

(9) Venitayy» V. Suramma, 12 M. 235 
(1889); SCO Babaji v Nana, 1 B. 535 (1870). 

(10) Bamabogantr.ThJn2gnana,12 5I.312 
(IS89). 

(11) tiadbaran t>. KesbaTan, 11 5L 191 
(1887). 

(12) Badhabai».AnantraT,19B 193(1835], 

(13) Joy Cbandra ISanerj«e r. Srecnath 
Chattwer, 32 C 357 (1904) 
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Explanation VI. — This Explanation provides that wlicrc persons litigate 
lionifidc in respect of a public or private right claimed in common for them' 
solves and others, all persons interested in such right shall, for the purpose 
of the eection, be deemed to claim under the persons so litigating (1) It has 
been held tliat the Courts should be carefnl in their application of this Explana- 
tion, which should not be applied to any case which does not come within its 
very wording; (2) and that it only applies to cases where several different 
persons claim an easement or other r»ght under one common title, as for 
instance, where the inhabitants of a village claim by custom a right of 
pasturage over the same tract of land, or to fate water from the same spring 
or well (3) And, therefore, it docs not apply to a prescriptive right claimed 
by an individual in respect of his own house and premise, s.(4) This Explann- 
tion does not refer to the case of a defendant at all but only to the case of a 
plaintiff.(5) But it i.s not in terms so limited. One party haWng a right in 
common with others is not at liberty or authorised to sue in his own name to 
establish tlie right of the others except by tlieir authority. This Explanation 
must therefore be read with the pro%’isions of rule 3, post, and the principles 
to be found in that rule.fC) A right to relief can be said to be claimed " in 
common” only as between parties who would be benefited by such relief if 
granted, and who have such on interest in the relief claimed that they could joiu 
as co-plaintiffs (7) The inclusion of public rights in the amended Explanation 
IS to give due effect to suits relating to public nuisances, as to which see the new 
sect, 91, post 

The Court which decided such former suit must have been a 
Court of jurisdiction competent to try such subsequent suit or the 
suit in which such issue is subsequently raised — -In order to make an 
adjudication by one Court final and conclusive in another Court, the first 
Court must have been possessed of a jurisdiction (8) sufficient to try the matter 


(1) Expl VL 

(2) Baia Narain v. Bisbe^bar^ Prasad, 10 
A 411,412 (1888), per Edge. CJ. 

(3) Ealisbunker Doss c Gops) Cbuodcr 
Dott, C C 49 (18S0); as to suits inToIving 
claims for land, see Madharan v. Kesharan, 
IIM. 191(I8S7},Kunnathtin]laUiya3udcTan 
Nambudri v. Xarayanan Nambudri, 6 SL 121 
(18S2J ; Yaranakot Xarayanan Nambori t>. 
Varanakot Narayanan Namlnin, 2 SL 328 
(1880); see as to suits against co-sliarcrs, 
Hazir Gazir r Sosamonce Dossco, C G. 31 
(I8S0) ;^am Nartune. Bishcshnr Prasad, 10 
A. 411 (rBSS); and as 'to dccrers agauist 
KarnavansySn Dev* v. Ecln Eradi, 10 31. 70 
(1880); Elawcbanidathil Eotnbi Acben r. 
Kenatumkora LaKsbint Amma, fi 31- 201 
(1881) ; and 3Tadra9 cases ^tcd. Supra; and 
as to a suit for possession of share in the 
l'r<ijrf-rty fif a Maliomrdsn fannly, Chsndn 


p Koobamed, 14 3L 324 (1801) ; referred to 
in LatcJianan P. Saravayya, 18 31. IG-t (1804). 
As to representatire suit against sect of 
worshippers, 6eo Sadagopa Chanar v. Rama 
Eao, 30 31.185(1907). 

(4) Lakhsmishankar r. Viahnuram 24, B. 
77, 83 (1890); Kalishunker Doss v, Gopal 
Cfaunder Datt, C C. 40 (1880). 

(5) KunnathurillathyasudovanNambudri 
V Narayanan Nambudri, C 31. 121, 12G, 127 
(1882), per Innes, J . ; Laxmishankar f. 
Visbnuram, 1 B. L R. 534 (1690). 

(C) Tbanakoti v. Munlappa, 8 3f. 40G, 499 
(1885); but see also remarks in Tarsnakot 
NarayananNambunt' Varanakot Narayanan 
Narabun, S 31 328, 332 (1880) ; Sri Deri t 
Kclu Eradj, 10 31. 79. 82 (1880) 

(7) Somasundara i’. Ivulandaivclu, 2S 31. 
457 (1004). 

(8) As to the meaning and nature of jaris- 
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ir 

am-'' in lli*' «int In ntLfr worO^ ii •Icoukhi tn W m_;Hrfirn/o 

liavr l»<vn j'a'**')! I'v a Court tiaMn;* jiiTiulictinn n‘«t only ovfr thn suit 
in trhirli it wa« pKv-il Init al«n over tlio anlxNjuont suit tn wtnrti it is plrailpil 
ns a rr« jwiimia Ami s)nf»> afrorflinc to Hit* jniliria) srsti-m of Bntisli Imlia, 
tlirrr aro, tlirnuplinut tho onunlTv, Courtaof ilifIor<*ni pTn«lcsljft\inp jurisdiction 
in suits ol diflcrfnt ntnounis. in certain prrsmWd local nreas. the Courts must 
he ol concurrent jurisdiclion as repards lioth pecuniary (I) limit nnd subject* 
matter of the suit before tbe decision of one can be rca jurftco/a as to matter 
cominp before tbe other Court. So where a previous suit was cognizable by 
the Munsif and svas tried and determined by him. Jt was held that tbe judgment 
in the former suit was no bar as rei judifutu to the trial of n subsequent suit 
wliieh was cognizable only by the Subordinate Judge and was tried by bim.(2) 
And it has been held that neither the decision ol a Itevenue Court ns between 
the plaintiff and third parties (whose rights had been set up by tbe defendants 
in that suitj, (3) nor tbe decision of a Probate Court, can operate as ret judirala 
in a subsequent title*suit (4) 

In the case of Mi«ir Raghobardial r. Itajah Sheo Balcsh Singh, (3) the Privy 
Council said Mussumat Edun v. Mussumat Beeliun(6) maybe referred 
to as tbe leading rase on this suhject. In that case the Chief Justice, 
Sir Barnes Peacock, held that the two Courts must be Courts of concurrent 
jurisdiction, and in order to make the decision of one Court final and con- 
clusive in another Court, it must be a decision of a Court which would have 
had jurisdiction over the nutter in the subsequent suit in which tlio first 
decision is given in e\idenec as conclusive.(7) As to what is a Court of 
concurrent juristliction, it is nutcrial to notice that there is in India a great 
number of Court*, that one main feature In the Acts constituting them is that 
tliey are of various grades with different pecuniary limits of jurisdiction, nnd 
lliat by the Code of Procotliirc a suit mit<t be iastiluted in the Court of the 


diction, see notes to s. 9, anff, in which Iho 
enhiect is fully discii’iscd: Shiho Eaiit t 
liaban Eaut, 35 C 353 (lOOS) 

(1) See Geiriya Chettiar v S.ibhapathy 
Sludalior, 29 SL C5 (1905). 

(2) Eari Das Acharjec Chowdhury r. 
Baro'la Kishorc Achsrjco Chowdhury, 4 
C W.N. 87(1899) : and sco Lakshmiahankar 
r Viahnaiatn, 24 E. 77, 85 (1 899) ; vid as to 
subsequent suit non-triablo by rent Court, 
Afihraf.un mass r AU Ahmad, 2G A. COl 
(loot); Makcali Prasad t’ Eanjor Singh, 27 
A. 1C3 (1901) ; and os to lafuldori settlement 
officer, Mahubhair. Suisang.SO E. 220 (1905) 

(3) Jaimangal t' Bed Saran, 33 A. 493 
(1911). 

(4) Lalit r. Eadharaman, 13 C. E J. 547 
(1011): 15 C. W. N 1021. 

(5) L.R OLA. 197,203, 20t (1882)s9C 
430, 12 C L. E 520 Sco Sheikh Eassu r. 
lUm Kumar Smgh, 1C A. 1S3(IR0»)S 


Mandar r Podmanaad Singb, C C. 3V. N. 
827, P. C (1902) ; foil in Comti Kunwar r. 
Cudn.25 A. 133(1902). 

(6) 8 W. E 175 (I8C7) ; Ibo rule in this 
case, which is fully atfimoed Ly the Pn\-y 
Council in tbe decision above cited, and m 
Run Eahsdur Singh r Lucho Kocr, II C. 
301 ; L R 12 I. A 23 (1884); followed 
in Bbarasi Lol CTiowdhry r, Sarot Chuniler 


332 el teq ! and sco Ifukm Clianil, o;’ nl, 
20 283, 391 • Ilababhst e Naharbhat, 13 11 
224 (1888); Ganapatl r. Chathu, 12 M. 22.7 
(1889); VythibnRo IVloyaeld r. Yythilinga 
Mud4di,I8M 111(1891). 


llepiUinms, v,ii »». 
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lowest grade competent to tty it. For instance, in Bengal, by the Bengal 
Civil Court Act, No. n. of 1871, the jurisdiction of a Jfunsif extends 
only to original suits in which the .amount or value of the subject- 
matter in dispute docs not exceed Its. 1000. The qualifications of a JIunsif 
and the authority of his judgment would not be the same as those of a 
District or of a Subordinate Judge, who Imvo jurisdiction in civil suits 
wthout any limit of amount. In their Lordships’ opinion, it would not bo 
proper that the decision of a JIunsif upon (for instance) the validity of a will, 
or of an adoption in a suit for a small portion of the property affected by 
it, should bo conclusive in a euit before a District Judge or in the High 
Court for property of a largo amount, the title to which might depend upon 
the will or the adoption. Other similar cases are mentioned in the judgment 
of the Chief Justice It is true that there is an appeal from the Jlunsif’s 
decision, but that upon the facts would bo to the District Court, and not to 
the High Court. And that the decision should be conclusive would bo still 
more improper as regards many other of the various Courts in India, the 
qualifications of whoso Judges differ greatly. By taking concurrent juris- 
diction to mean concurrent as regards the pecuniary limH as well as the subject-- 
vtaltcr, this evU or inconvenience is avoided j and although it may he 
desirable to put an end to litigation, the inefficiency of many of the Indian 
Courts makes it advisable not to bo too stringent in preventing a litigant from 
proving the truth of his case.” (1) And the Council, in a later portion 
of the judgment, say, “that by Court of competent jurisdiction, Act X. of 
1877 means a Court which has jurisdiction over the matter in the subsequent 
suit in which the decision is us^ as conclusive, or, in other words, a Court of 
concuixcnt jurisdiction.” The rule may be stated to be that the judgment in 
the previously decided suit must have been delivered either by a Court of 
exclusive or of concurrent jurisdiction upon a matter falling within such juris- 
diction, and where the jurisdiction is concurrent the Court wliich adjudicated 
on the previously decided suit must have been such a Court as would havo 
been competent to adjudicate upon the later suit The question of whether 
any particular judgment is passed m the exercise of exclusive or concurrent or 
limited jurisdiction must depend upon the terms of the law upon which the judg- 
ment relies for its authority. It has been held that the bar of res Judicata arises 
where the Court deciding the first suit was competent to try the same, and its 
inability to entertain it arose not from incompetence, but from the existence of 
another Court with a preferential jurisdiction (2) 


(1) Tho Privy Council, m Ilun Bahadur 
Singh V. Lnebo Koer, supra, referring to the 
above remarks, further say : — “ If this con- 
atraction of tho law were not adopted, the 
lowest Court lalndta might detcrmino finally, 
and without appeal to Iho High Court, the 
titlo to tho greatest estato in the Indian 
Empire.” Eamdyal r. Jankidas,2 Bom. L. It. 
415 (1000); tho extent of tho jurisdiction 
(fepends on that of tho Court in which the 
nr«t suit instituted at tho time it was 


brought. In Panga v. Unnikatti, 24 ItL 275 
(1900), tho suit was held to bo res jtidicalti, 
tor though brought in tho Siibordinafo 
Judge's Court, it ought, if rightly valued, 
to haTO been brought in tho Jluniif’s Court 
in which tho previous decision had been 
given: Eamdyal f JanVidas, 24 B 
(1900). 

(2) Ghulappa r. Raglivenilrn, 0 Bom. T. Tt 
77(1001); 8 c,28B 33S, 
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It !i»* a1‘0 l«^n lirll ihnt "ef>nipr!nt M try" tiiAjn^ “competent to try 
with coTi'-lu'iro f flrcl : ' ( 1 ) an<l that ronrurrrnrft oI jnn^Iiclion mu«t cXJ«l not 
only n« to the oncirvaj C<nirt. hni nl«o n« to the Appellate tnlninaU and tlieir 
powen* in the re«|wtjve Mill* (2) The t'olrutta Ifi"]! Court, and later dcci«ion«i 
in the Madra* IIipli Court, have, however, di»«entcd from thia mow, holding 
that there ara« nn-hinp iii rert. 12 n| the last Code to indicate tlmt tlio 
jndpmcntu in two nntf rnn*t 1 k> open to appeal in the fame way, in order tlmt 
the decision upon any i»«ue m the earlier fuit can bar the tn.d of the fame 
I'sue in the later one. So it w.i« held that the deci«ion of an issue in n suit 
in whieh no f'^ond appeal lies to the iFifrli Court bars the trb! of the Fame 
i**ae in n fulKe'^umt suit in whieli fueh second appeal b allowcd.(3) And 
fee now the new Krphn.ation If wlurh is intended to afilrm the anew that tlie 
competence of the juris<liclion of a Court does not depend on tlio right of 
flppoal from its dviMon Tlio word ’* compcfcni ” is further to be considered 
with reference to the time when the suit is brought, and the jurisdiction of 
the Court at that period The wonls of the section inu«t bo taken to mean 
competent to try the fulxequent ‘uit if it had been brought at tho fame time 
that the former suit was brought. (f) A plaintiff cannot, however, evade 
the prorisions of the Code by joining fcs'cral causes of action against the same 
defendant in the subsequent suit and instituting it in a Court of superior juris* 
diction (3) In a recent ca«c in the Bombay High Court, where the defendant in 
a suit for restitution of conjugal rights pleaded f«judicfl/a on the ground tlmt 
plaintiff had fded a prerious suit, though this had been dbmissed for want of 
jurisdiction hccau.se the Imvc nece«saT 5 ’ under clause 12 of the Letters Potent 
had not fust been obtained, it svas licld on second appeal that the former Court 
had not been " competent to trj* " and that there was uo res jWicalo.fC) 

The prevailing view ns to tho effect of an appealable decision is tlmt it 
constitutes res judicata until appealed against, when it ceases to be such, and 
does not so operate again unless it is adopted by, and thus becomes tho decision 
of, the Appellate Court (7) V’hcro there were decrees in cross suits on 


(1) BhoUbhsi V. Adcisng, 9 II. 79 (18S1) ; 
Bahabhat v Kfttharbhat, 13 B. 221, 228 
{18S8); GoTin'l p. Bhondbarar, IS B. 101 
(1890); Anoaujabair SaVhoram Pandurang. 
7 B. 4&1 (1883); VytHiLnga Fadajachi v. 
VythiLnga Sludab, 15 BL III, 118 (1891); 
Beo also Bharanitliankar p. Karaoihankar, 23 
B. 630. 533 (1899) ; but apo alao N. W. P. 
cases cited m Ilnkm Chand, oj) «i» 391,395, 
and Stub Chsran Lai r, Ragbu Natli, 17 A. 
174, 183. 180(1895). 

(2) Vythdjnga Padajachi v. VytliiliiVfm 
Bfudab, «upra, 118; Srirangachariar r. 11a- 
masami Ayyangar, 18 JL 189 (1891). 

(3) Rai Churn Ghoso v Kumud Molian 
Butt Chowdhury, 2 a W. N. 297 (lS94)l 
e. c, 25 a 571 ; followed In BhugwanbuHi 
Chowdhrani v. Forbes, 23 C. 78 (1900); • c., 
no W.N 483, Ahmed f Moldin, 24 M 41< 


( 1901 ) ; following Subbammal p. Huddlestone, 
17 Bf. 273 (1891): in* howerrr. the recent 
F. B dccisioa, Aranasi Gounden r. Kachara. 
mal, 29 BL (1903), these last two cases 
were oeermled, it being held there was no 
ruJuJteala ; eeo also BsTid p. Giish Chunder 
GuhvOG183(tS82). 


(.1) llhugwanbutti Chowdhrani r Forbes, 
24 C. t.sTltWO). 

(0) Abdul Kadip p. Boolanhibi, 37 B. 593 
(1913) • 

(7) BeoKifTarnr loIrapu.CB. 110 (1831) 
[alTirmed in BalUsban r. Kiahan Lai, 11 A. 
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the same facts, and an appeal against one decree only, it was held that 
the decree unappealed was no bar 1© the decision of the appeal. (1) In a suit 
brought in the Agency Court at Kattiawar, relating to the snllages in Katti- 
awar, the Court decided that there existed between the parties a custom of 
mclap (ic , right to an extra share by the senior member). A second suit was 
subsequently brought in a British Court as regards the ^^Ilagcs belonging to 
the parties situate in the British territories, wherein plaintiffs alleged that 
the custom of metap did not exist in their family. It was contended, on behalf 
of the defendant, that the question was res judicata, on the ground that the 
test of competency to try the subsequent suit was whether the suit was one 
which in respect of its subject-matter and tlio xaluation thereof could have 
been tried by the Agency Court, and that its exclusion on territorial grounds 
had not to be taken into account. The Higb Court declined to accept the 
contention, as not being consistent with the express terms of sect. 11 of the 
Code.(2) There can bo no res judicata unless the Judge who made the decree 
in the previous suit had jurisdiction to try and decide, not only the particular 
matter in issue, but also the subsequent suit itself, in which the L«sue is sub«e- ^ 
quently raised.{3) 

The under-mentioned cases and authorities may bo consulted as to the com- 
petency of special Courts, and of Courts in special cases ; Revenue Courts ; (4) 


148 (188S), where the effect of judgments 
in pending suits ts coDsideted) ; and Gut^a- 
bishon Bliugut v. Ragboonath Ojba, 7 C. 381 
(1881) , Rajab Mokond Naram Deo r 
Jonardan Dey, 15 W. R 203 (1871) ; Hukm 
Chand, op. eit 144 <l etq . ; Caspersr, dp ctl. 
344 cts<^.,397,440: EmamooddeenSowdag- 
liur t' Shaikh Futtcb All, 3 C L. R. 447 
(1878) Asto matters not entertained bjsn 
Appellate Court, seo Slussamut Imaman v. 
Fazul Karim, 717 W P.251 (1875); Cuoga- 
bishen Bhogut v, Raghoonath Ojba, supra ,* 
Chlnmja Mndali v. Yenkatachella Pillai, 3 
M. H. C. R 320 (1807); Ghurphekm v. 
Furmesbar Dajal, 5 (X L. J. 053 (1907). In 
Karayananr. ]vannaminm,2S Itl. 33$ (1904), 
it was held tbat the IT. C. did adopt the 
findings. 

(1) Fanchanada r. Varthinatba, 39 ]tr 333 
(1905). 

(2) Frithcsmgjir Umcdsmgji,CDota.L.R. 
98(1903): doubting Bababbatr.Korbarbhat. 
13 B. 324 (ISSS) Sen these cases TcfciTcd to, 
post, ‘'Forei;}7i Judgment.*’ In l^ksmishankar 
v. Vighnuram, 34 D. 77 ; e. e., 1 Bop. L. R 
531 (1899), It was held that there was no ra 
jvdicala because the Baroda Court Imd no 
jurisebetion over the defendants 

(3) Gokuli FiHlfnanan<l,4 Bom. L. R. 79t 
( 1902) ; s c . 29 C. 707, in which the P. C. 


point out that in this respect a. 13 went 
beyond the Dacbess of lungston’s case. 

(4) Hurri Banker Mookerjee f. ^luktaram 
Patro. 15 B. L. R. 233 (1875) ; Gsngarsju v. 
Koodircddiswami, 17 iM 106 (1893); Hari 
Cbaran Suigb v. Har Shankar Singh, 16 A. 
464(1894); 18 A 69(1895);Banga77aApp.a 
Kauv. Ratnain,202>L 392 (1897) ; Kolliani t 
Dassu Pandc, 20 A. 520 (189S) ; Field, Er. 
304, 303 ; Caspersz, op. ctt. 338-340 ; Jafar 
Khan v. Gbolam Mnbammad, 25 A. 282 
(1903) ; Kiadorv. BaniMal,24 A. 153 (1901) ; 
Niranjan Rao v. Abdul Rahman, 1 A. Ih J. 
122 (1904) : Bbarani Kanta Lahirt v. Gabor 
AliKhan,30C 339 (1903) ; GokuUIcndarr. 
Pudmanand Singh, G C. W. N 825 (1902) ; 
Gomti Kunwar r. Guari, 25 A. 133 (1902) ; 
Vednchala v. Boomcappa, 28 M. 65 (1903) ; 
as to the decision of the special Judge under 
tho Bengal Tenancy Act, ib , r. ; Showbarat 
Kocr V, Nirpal Roy, 10 C. 597 (18SC); Lala 
Kirut Naraia v. Palukdhaxi Pandey, 17 C. 
326 (1889); and of Rcrenue Officer as to 
entries in Record of Rights : Gokhul Sahu t. 
Jodu Kundun Roy, 17 C. 721 (1890) ; Pandit 
Sardar v. Slcajan Jlixdha, 21 C. 378 (1693) ; 
Raghnbar Dyal v. Banko IjiI, 22 A. 182 
(1900). As to proceedings of a Settlement 
Officer, SCO Tho Secretary of Stato for India 
in Council v Kajimnddy, 23 C. 257 (1895). 
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M'ns IK nilNKlJAl. 


in 


hn l rrncc^linr* ; (I) ni’jilr.ition^ li\ iin>lir fo t wf the Ad!iiini.<i 

lrAlnr-nrTi<“r.iV> Art (11. o! l?7l).(2l aj'j'lu-.tlinn* lor thw (;u nlun^lup of a 
runor ; {.1) y'rc»"«^linc" of llr^ri'tr-vUnn OflMrt^.(l) tVll«> torsi utulcr 

Mndni* Art III of (*>) A ilf* »*u*n li\ n rcttlomcnt ofiicor. iiiultr CJi ij'trr X 
ol tlift Ilrncil Tfrun-'V Act, to whiih of trvo jvr««in< dtimm.; to Iv titwiit 
oaplil to l>c rrconlo-1 n.% furh, dex^ not operatp o' n « i in a sniWci^ucnt 
rml rujt Wlwccn tlir f.inr jnrtic' ronccming the title to tlio lind (H A tlpditSp; 
ina fuit fur the re-oven ol intrrr*t on nmortpacpn not iina sulwnuvnt 

tait under tl.c DcUi.in ArTicu!turi‘l\' Hehcf Ait (XMI. of I>7yi. wf'uh u in 
relief of a crrlain cIifi nml lin* a Fj'eci.il < har..rter. unle*« tlio |<tv*Mo«i »u»t f dV 
Mithm the cl.v** of fuHj. to -^ihtfh.that Art npiiliei (7) A M‘ttU*fv«t ol'-vve's 
deeisioa, under ie:t 107 of the l^ensil Tnuney Act, na' lu-M in the u’ldcr- 
rncntioncJ mil to haic the force of a iloi rce, thouj^h it iful not imVo the nvr'lioii 
of rent rrr jMdscvj,'-! U n.ii admi-MMo tn ciideme nn totho ivnt A 
in a prenou* mil in a di‘tn' i Mun‘if ^ Cinut, in tho e\ct\t«o of iti otiUrntN jvi’.u- 
diction, may operate Cf- res jutficrt/<i in n mloequent puit Utnivn the sav'v 
panics on the Siaill Ciu«o side ol tlio Court (i)) 

Id rospcct of the pro/uinption ns to juti'dMion, the lule i'. thit vethvi^; 
shall be intended to be out of the jutiMlictton of n mpcilot iViiu. but tSvs 
which specially appears to lie fo , nnd, on tlmcontnity, nothin •, »h lU le Uiti‘isl,s\ 
to be wiihin the jun.*diet)on of an inferior Court, hut that ixhv'l* fi »vi expU'"*’' 
aUcgcd.(lO) It h nece/jarj', therefore, for » patiy, who jelioi upon the \hv< \o\x 


Aad as to the effect of an award un<t''r the 
Central IVoriaeia Land I’eirnuo Act (XVII. 
of l&SI), SCO licaa I’cnhad hutal r Deo Uutk 
Bam Sukal, 4 C. W. K. 6*>2 (1800); Bern 
Paedfi r. Kausal Kjsbore, 20 A 100 (1000) , 
BiLari r. Sbcobalal, 20 .V. COl (1007) [.tgr« 
Tenancy Act] ; Katesa Gramam c. Bctldi, 1“ 
3L L. J. 018 (1907) , Bed Saran » Bliagat. 
33 A 4S3(1(111); Jaimangal t- Bed Saraii. 
33 A. 403 (1011) 

(1) Raja Kilmom SingU Bco Bahadur r. 


Singh Deo V. Rambundlioo Roy, 4 C. ••>< 
(1879); JIahadovit. Ncclamam, 20 M 269 


(1890) 

(2) Smith t Secretary of State, 3 C 
(1878). 

(3) Nchalo f. Kawal, 1 A. 428 (1877) 


340 


S(1S93); Hamtd-unnisai AOU 

A. L J. 9 (1901) [order under ». •>. - 


XIX. of 18731 

(7) Vitlial BamcbatiJra v. Sitabai, 30 B. 
618(1012): a c., 14 Bom L.B.&79. 

(8) Asbutoab Kath Roy t. Abdool, 28 C. 
070 (1001) . SCO as to same section, Mohiin 
Chandra Raj i. Kalitara Pi-bya, 1 1 C. \V. K 


(IPOl) i ». t* . SO ft SiO, Soo gowralty as to 
procvcdiiiga nmU-t tho IV-ng-il 'IVunicy Ait, 
Gokiil Mamliir i\ IVdmanind Singh, 21) V 
707 ()(HO)t .Mi'iiuut Jagaunath r. Cfiainfra 
Kumar, A t\ W. K, 141 (1000 ) ; ShclUi Kur- 
Iwi r. SlodhU dafar, S C, W. K. 708 (JIH))) . 
DharanI Kantt laiWrl n Gobar All, 7 47. )V /*. 
33 (11*02). 

(9) Raja Sumliadri v. RaiiKhoiidiiidu, 

M. M (1902) 

(10) R. r. K.ahadwip Goaaani), i j' i. I' , 

O 15,29,30(1808)1 )6W.l',/', .)•. 

FKld, Ev. 30C, when* »!*■/ fii • 

expressed that tlui Diyh i'l/uii , i y • 

Courts occupying a aluuLu *■ / 

Punjab and Burma, lui |<v, ^ 

Courts a Tuck ran fn ^ ^ ^ 

superior Courta i>jli n ^ ^ 
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tlie Kamo facts, and an appeal against one decree only, it was lield tliat 
the decree unappealed was no bar to the decision of the appeal.(l) In a suit 
brought in the Agency Court at Kattiawar, relating to the sdllages in Katti- 
awar, the Court decided that thcro existed between the parties a custom of 
metap (t c., right to an extra share by the senior member). A second suit was 
subsequently brought in a British Court as regards the \dllagc3 belonging to 
tliQ parties situate in the British territories, wherein plaintifis alleged that 
the custom of metap did not exist in their family. It was contended, on behalf 
of the defendant, that the question was res jxtdicala, on the ground that the 
test of competency to tty tho subsequent smt was whether the suit was one 
which in respect of its subject-matter and the valuation thereof could have 
been tried by tho Agency Court, and that its exclusion on territorial grounds 
had not to be taken into account. Tho High Court declined to accept the 
contention, as not being consistent with the express terms of sect. 11 of the 
Code (2) There can be no res judicata unless the Judge who made the decree 
in the previous suit had jurisdiction to try and decide, not only the particular 
matter in issue, but also tho subsequent suit itself, in which the issue is subse- 
quently raised.(3) 

The under-mentioned cases and authorities may he consulted as to the com- 
petency of special Courts, and of Courts in special cases ; Eevenuo Courts ; (4) 

148 (1883), where the effect of judgments pout out that in this respect s. 13 went 
in pending suits is considered] ; and Gunga- bejond tho Duchess of Kingston’s ease, 
bishen Chugut v Raghoouath Ojho. 7 C. 381 (4) Hurri Sunker Mookerjee tv ^luktaram 

(1881); Rajah Mokond Naram Deo v Fatro, ISB. L R 233 (1875) s Oangarajut*. 

Jonardan Dcy, 16 W. R 208 (1871) ; Hukm Kondireddiswami, 17 SL IOC (18D3) ; Hari 
Cband, op cil. 144 tl stq. ; Caspersz, op etl. Charsn Smgh v Har Shankar Sugh, 16 A. 

344 et S& 7 , 397, 440 { EmamooddeenSowdag- 464(189,4)5 18A 69 (1895), Rangayya App.a 
hur f. Shaikh FuUch Ali, 3 C. L R. 447 Baur. Ratnam,20 3L 392 (1697) ; Kalliaait’. 
(1878) As to matters not entertaiucd hy an Dassu Pando, 20 A. 620 (1893) ; Field, Ev. 
Appellate Court, see Mnssamut Iniaman v 304, 306 ; Caspersz, op. cit. 33S-340 ; .Tafar 
Fazul Karim, 7 N. W. P 251 (1875) ; Guoga- Khan V. Gholam Jluhammad, 25 A. 282 
bishen Bhugut r. Raghoonath Ojha, supra (1903) ; Niadar v. BaniMal, 2t A. 153 (1901) ; 
Ciiioniya Blndah r. Venkatochella PiUu, 3 Nlranjan Kao v. Abdul Rahman, 1 A. L. J. 

JI. H. C. R. 320 (1867); Ghurphekoi v. 122 (1904); Dharam Kanta Dahiri v. Gabcr 
Purmeshar Dayal, 5 C. L. J. 653 (1907) In Ah Khan, 30 C. 339 (1903) ; Gokul Mendar f. 
Narayanan r. Kanoammai, 28 3L 338 (1904), Pudmanand Siagh, 6 C. W. N. 825 (1002); 
it was held that the H C. did adopt tho Gomti Kunwor v, Guari, 25 A 138 (1902); 
findings, Vedachala v. Boomeappa, 28 JL C5 (1903) ; 

(1) Panchanada f. Varthinatha, 29 3L 333 to tho decision of the special Judge under 

(1005). tho Bengal Tenancy Act, ib , v ; Shewbarat 

(2) Prithc8mgjiv.Umcd8ingji,6Bom.I<.R. Kocr f. Nirpal Roy, 16 C, 597 (18S0) ; Lola 
03(1003); doubttngBahahhatti.Narharbhat, Kirut Karain v. Palukdhari Pandey, 17 C. 

13 B. 224 (ISSS) See these cases referred to, 320 (1889); and of Reyenue Officer os to 
poit,"ToreignJudgmeni.*' In l^ksnushankor entries in Record of Rights : Cokhul Sahu r. 
f. Vishmiratu, 21 B, 77 ; s c., I BonC I/. R. JoduNundunRoy, 17 C. 721 (1890) ; Pandit 
531 (1899), it was held that thcro tos no res Sardar r. Meajan Alirdha, 21 C. 378 (1893) ; 
jtidieata because the Baroda Court hod no Roghubar Dyal i- Banfco Lai, 22 A. 182 
jurisdiction over tho defendants. (1900) As to proceedings of a Settlement 

(3) Cokul r. Pudmanand,4 Bom.L R 791 Officer, sco Tho Secretary of Stato for India 

( 1902) ; B e , 29 C 707, in which tho P, C. in Council t- Kajimmldy, 23 C. 257 (1895). , 
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►nrh n« t!ic Omrl rml.tnj Jt miild nhrr («‘xr<‘pt on roiicw) oil the npplic.i* 
tmn of ctihfr pirtv ht rrs o;i«jilrr of Hi« own motion Ttioti^li tlm I*'cpl.'ina» 
tjon lias lv>on now iimiilol, tlio wnrtl “ funj prwumil'ly liai still tlio same 
wanme A ilwiMon m iipp<''\l mix Ik* fin.xl within the mcinins of this 
section until the appeal i» imde(l) It it not, however, nccf«t.ir)*, in order 
to justify A plea of rf^ jiiJtmta, to show that the firtl ra«c wat fully entered 
into and discn‘*ed, either liy oral or written testimony, where no question was 
raised hut all the parties interested deelaresl themselves ratisfictl on the 
point ; (2) and a fin,al derree is conclu»ive, notwithstanding it may have 
proceeded upon an erroneous view of iho law' (3) It, however, pcncrally 
fpeakiag, follows from the rule which requires a hearing and final (iccuton, 
that a finding which is inconclu*ive, or which is based upon technical points 
and which dismisses n suit for any reason not on the merits, will not operate 
ns a bar ; as wlicrc a demurrer was allowed ; (1) or a suit is dismissed for mis* 
joinder and failure to pay court-foes , (0) or improper valuation ; (6) or because 
the permission of Government was not previously obtam«l;(7) or because of 
failure to give security for costs ; (8) or on the ground of jurisdiction ; (9) or 
non-joinder of all proper parties ; (10) or as against n party whoso name was 
ordered to be expunged from the record in a former suit ; (11) or where a suit 
has been dUml'sed (or faduro to pay the costs of service of summons on the 
defcjidaDts ; (12) or where a suit to remove an attachment is dismissed on the 
ground that the attachraeot lias already been removed ; (13) or where a suit 
has been dumissed on the ground that it was premature; (14) or wTongly 
framed.(15) In a suit to recover principal and interest duo on a bond executed 


(1) SeeNilrsnir. Nilrsru,0D. 110(1881) : 
lt:ilkiahan tv Iviiban Lul, 11 A. 148 (1888); 
as to tx parte decree, too Slodhuaudun v 
Brae, 10 C. 300 (1880) But boo Kanakayya 
r. JanarJhaaa Faddi, F. B., 36 3L 439 
(1010), a final decree is one which is neither 
under appeal nor liable to bo set aside or 
modified on appeal 

(2) Dundos V. Waddell, lx It. 6 Ap Ca.2C5. 

(3) Goori KoerV. Audb Kocr, 10 C. 1087 
(1881) 

(4) Lakshmaii Pada Naik tv Ilanichandra 
Dada Naik, 6 B 48 (1880) ; L. It. 7 1. A. 181j 

7 C L. R. 320; SCO Broughton, op. ciV.91, 09. 

(5) Muhammad Salim v. Nabian Bibi, L. It. 

8 A. 282 (1886) ; Fatteb Smgh f>. Jlussamut 
Luebmeo Kocr, 21 W. R 105 (1873) 

(6) Dultabh Jog! v. Narayan Lakhu, 4 U. 
H. C. R . A. C , 110 (1860) ; aeoalao Rajcn.lro 


TuIja,3B.223(1870) 

(8) RsTJgraT Ravji r. Sidbi ilabomcd, 0 B. 


4Si(18$2); acor. m 
(0) Baban Mayacha r Nagu Shravueba, 2 
B 10(1876): Mababcer Singh tv Itamhhajan 
Sab, IC C. 015 (ISS9) ; Bbukbandas Vijbbu- 
Lhandas tv Lallubbai Kastudaa, 17 B. CC2 
(1892); Ram Govind Jha tv Mungur Ram 
Cbowdhry, 13 C. L. R. 83 (18S3): Gancsb 
Kocr r. Umdat.un oissa Begum, C N. W. P. 
77 (1874); Grub Chuodra Mooberjeo v. 
Ramessureo Ilabcc, 22 W, R. 303 (1874). 

(10) Puraun Gopat Pol v. Foornanund 
Slnllick, 21 W. It. 272 (1874). 

(|1) Kalco Coomar Bull Boy tv Prun 
Kuhorco Chowdliraia. 18 W. R. 29 (1872). 

(12) Bcasosaur Bbugut v Slurb Sabu, 9 C. 
16J (1882). 

(13) Kosbinath Morabetb v. Ramcbanilra 
GoFinath.7B 408(1833). 


bw. ,. , 

(16) Dcohan Singb v Lala Sowsurua Lall 
3 C. U K. 305. 
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by the defendants in favour of the plaintiffs father (deceased), it appeared that 
the plaintiff had previously brought a similar suit, which was dismissed for 
the reason that the plaintiff produced no succession certificate : it was held 
that the previous proceedings did not bar tho present suit.(l) And generally 
a case summarily dismissed for a technical defect or irregularity of any kind 
cannot operate as a res judtcaia (2) IVhcre a suit was dismissed, hawng 
regard to sect. 42 of Act 1. of 1877, on the ground that the plaintiffs had omitted 
to sue for possession, the decision was held no bar under sect. 43 (correspond- 
ing -with 0. II r. 2 of the present Code) to a suit for possession and to 
have a deed declared void (3) In a recent case in the Allahabad High Court, 
two suits had been instituted by the plaintiff on the same day and in the 
same Court, ho had made A. defendant to one and A. and S. defendants to 
the other, and both suits had been decided by a single judgment, followed 
by separate decrees. In the first suit A. appealed and in the other S. 
only. During the peudcncy of A.'s appeal, S. died and his appeal abated 
and the judgment in that suit became final. Held that the hearing of A-’s 
separate appeal was barred (4) \Vbere a party agreed to be bound by the oath 
of certain persons, and an issue was thus decided, this was held not to bu an 
adjudication winch would have the effect of an estoppel m subsequent proceed- 
iags.(5) No finding upon a question not directly put in issue, and no opinion 
incidentally expressed, can be regarded as a final judgment.(G) The dismissal 
of a suit under sect 102 of the former Code (corresponding with 0. IX. r. 8) for 
non-appearance was not intended to operate in favour of the defendant as res 
judicata It imposes, however, when read with sect. 103 of the former Code 
(corresponding ivith 0 IX. r. 9), a certain disability on the plaintiff whoso suit has 
been dismissed He is thereby precluded from bringing a fresh suit in respect 
of the same cause of action.{7) IVhere a plaintiff appeared in a suit and went 
into evidence, but before the evidence was closed made default and the case was 
dismascd, there was held to be a bar.(8) There is no such thing known to the 
law as constructive estoppel, and if there were it would not satisfy the requirc- 


(!) Pctapcrumala Cbetti v. Muningandi 
Scrvaigaran, 18 4C6 (1895) 

(2) Ramnath Rai Cliowdiwi v. Bhagbat 
Moliapatro, W, R., Act X , 140 (1865) ; 
SboLbcc Bewa v, ilcdhec Mundul, 9 W. B. 
327 (18GS); approved in Ramireddi o. 
Subbareddj, 12 JI. 600 (1889) ; see aUo rogha 
Mabtoon v. Gooroo Baboo Guncah Ram, 24 
W. B. 114 (1875). [Tho slnkiog off a suit 
on the day of hearing, because neither plaintiff 
nor defendant is javsent, docs not bar the 
plaintiff from suing again.] 

(3) Ram Sewak Singh v. Nahchcd Singb, 
4 A. 201 (1882) 

,(4) Anant Das v Udai Bban, 35 A. 1S7 
(1913). 

(sj^eshava Tfiaragan r. Rudran Nam- 
ludri, "S^f. 259 (1882); dissented from in 
Sanyasi Uaritya i Artosaaro, 21 M. L. J. 


331 (1913) 

(0) Shib Nath Chatterjeo v. NuboLiascn 
Chatterjee, 21 W R. 189 (1874) ; Gbela 
Icbboran v. Saokalcband' Jetba, IS B. 697 
(IS03); see Sbib (Tbaraa Lai r RagbuXath, 
17 A. 175 (1895). 

(7) Cband Kour v. Partab Smgh, 10 C. 93 ; 
Ii. R 15 1. A. 15G (1SS8) ; see also Shankar 
Baksb V. Daya Shanker, 15 C. 422 ; L. R. 15 
L A. GO (1887) ; Ramcbandra Jivaji Tilve t'. 
Ivbatal JIahomed Gori, 10 B. 28 (1852) ; 
Gobind Cbunclcr Addya v. Afzul Rabbani, 9 
C 420(1883); Ramcbandra f Bbikibai, OB. 
477 ; Bungrav Rarji v. Sidbi aiahomed, 6 B. 
182,480(1882); Ram Chandra v. Xornngba- 
charya, 24 B. 251, 253 (1899). 

(8) Roma Nath D.is r. Jlohcsb Cbander 
Pal, 9 C. IV. N. 679 (1900). 
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mrntA of Poct. 1! AVhoro inn forinrr suit botwron tlioMine p.-irtic^ in wlitcli tho 
Famo cl.aim upon title nvule. a decree dismi«se<l the suit, but the jtulpment 
in the former suit ftaleil that it left open to the phiintilT to sue np.am and 
that no matters nffectinp tlie riplita of the p.artiea were decide<l Itctween them, 
it was hrid that the prior decree was not a final decision within the meaning 
of the Code and the defence of res judtcala was not maintained (1) Wiere, 
thouph there lias been a decision on other points, the matter of the second suit 
has literally not liecn determined m tlie previous siiit, there can be as to It no 
res judieola [2] ^lie section does not npplj* where tho former suit is with- 
drawn.(3) It has already been rcnLarlce«l that upon appe.al a matter ceares 
to be res judic/tln. Wien a matter, althouph decided by the Court of first 
instance or by the lower Appellate Court, is not dccidc<l by tho last Court of 
Appeal, it has not been !ie.inl and ftnally decided. Tho fact of an appeal 
boinp in point of form di<mi«?ed is not conclusive ns to every point decided 
by the lower Court (4) As to the effect of withdrawal from a suit, see note 
bclow.(5) Tho dismissal of a claim after issue has been joined, because tho 
plaintiff has failed to produco evidence to aubstantinto it, has tho same effect 
as a dbmissal founded upon evidence, and tho subject-matter of such claim 
will bo res judieata.{(i) A subsisting judgment on on award is os binding ns 
any other judgment (7) As between the parties a decree anived at after llie 
taking of an oath on a question of fjct in a case under tho Oaths Act is none 
tho loss a flml adjudication (8) A judgment by consent is as clloctivo an 
estoppel between tho parties as a judgment whereby the Court c.\erciscs its 
mind on a contested cause (9) And where a Court has heard and determined 


(1) Parsotam Oir »•. Narbada Oir, 2t A. 
.015 (1800) 

(2) Field, E t 2801 Frougliton.e;’ at 103, 
anil caws there cited ; eo whero no issue is 
raLsed aod decided, or an issue is raised and 
the Court declines to decide it, there is, of 
course, no cstopp*’!. 

(3) Dufdundj’apa i. Malhar, 2 Hem. L P. 
871 (1900). 

(4) Chunder Coomar Mittcr r. Shib Sundari 
Dossee, 8 C. 031 (1882); 11 C. L It. 22 ; 
Gungabishen Bhiigut e. Raghoonath Ojlia, 7 
a 381; 9 C. I* R 34 (1881); Nilraru r. 
Nilvaru, 0 B 110 (1881); Emamondeen 
Sowdaghur v. Sbaikli Futteh All, 3 C. L. R. 
447 (1878): Rajah Iilakond Narain Deo v 
JonardanDcy, 16 W. R 208 (1871) ; Caspersz, 
op eil. 440, 344, 315 ; Field, Er, 289, 290 
As to an appeal putting an end to anj finahty 
in tho decision of tho lower Court, see 
Scosagar Singh r. Sitaram Singh, 24 C. 016 
(1897). 

(6) 0 XXIII. post ! Watson tv The Col- 
lector of Rajshahyc, 13 SL I. A. ICO, 170 

(18C0) ; Bunwari Das r. Muhammad Maahiat, 

9 A. COO (1887); .Sukh Lai t. Bhikhi, II 


A. 187 (1888): Ram Charan Buhardiir t\ 
Rearuddin, 10 C. 857, 8C0 (1884) ; Caspersr, 
op. eti. 436-438 ; Field, Er. 293, 23 1 : 
O’Kinealjr, Cir. Pr. Code, rioter to a. 373. 

(6) Marriotr. ITampton, 17 East, 209 ; ref. 
to in Field, Et. 271 ; Watson f. The Collector 
of Rajshahjc, 13 M. I. A. 170 (1809) ; Sahadeo 
Pandey r. Nokhid Pandey, IS W. R. 67.3 
(1871) ; Mofizooddeen r. Shaikh Aroooddeen, 
23 W. Pw 58 (1875) ; KaHik aiandro Pal r. 
Sridbar Slandal. 12 C. 563, 505 (1886). 

(7) 3Vazer 3(athon r. Chant Singh, 7 0 
727 ; 9 G I.. R. 377 (1881) ; folk m Vyanka- 
tesh Cliimaji r. Sakharan Dait, 21 R. 4G5 
(1896); see as (o refoaal to file an award, 
Mohammad Nawaz Khan v. Alam Khan, 
I* R. 18 1. A. 73 (1891). An to awards, aeo 
further, Caspersz on Estoppel. 235, 238. 

(8) Ahmed v. MouUn, 24 3L 444 (1901); 
folk in Sanyasi Daritya v. Artaswaro, 24 
.M L. J. 321 (1013). 

(9) Jn re South American and Mexican 
Co , 1 Ch. (1895) 37 (ezplaintog Jenkina v. 
Robertson, L. R. 1 IT. L. (Sc. App.), 117, 122, 
125; ref. to in Minalal r. Karstoji, 30 B. 
395. 403 (1906) ; and see The Rellcalm, L. R. 

L 


f 
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tlio caso jiidieiallj’, ami there lias been an oppeal, which has been withdrawn 
owing to A compromise entered into by the parties, tlic original decision becomes 
a final decision and operates as a bar to a second 8uit.(l) When a 
decree is passed by consent of patties, the question whether or not the com- 
promise on which such decree is based is valid, cannot be gone into on an appeal 
against that dccTee.(2) The Court, however, has jurisdiction to set aside 
a consent order upon any ground which would invalidate an agreement between 
the parties. So a consent order which had been completed and acted upon, 
but without aSccting interests of third parties, was set aside by the Courl on 
the ground of common mistake (3) The tost for determining whether there is 
an estoppel in any particular case is whether the parties decided for tbcm8cI\V8 
the particular matter in dispute and the matter was expressly embodied in the 
decree passed on tho compromise (4) Compromises of suits by Hindu females 
arc to be dealt xntb upon tho principles applicable to alienations by them (5) 
The rulings as to the effect of cx •parte and unexecuted decrees in subsequent 
suits (a question which has been considered principally in connection with 
rent suits) are conflicting (6) An cx parte decree is, when final, res judicata 
only so far as the decision necessarily decided an issue, but nothing more is 
concluded The conclusive eflect is confined to the point actually decided (7) 
Thus an ex parte decree for rent concludes nothing more than that so much 
rent was duo at a certain time from tho tenant to his landlord, and assuming 
that the plaint goes no further, and makes no claim for a declaration as to the 
rate of the rent, the defendant having a proper opportunity to meet the case, 
the rate of rent is not res judicata, oven although the decree may recite ox declare 


10 P D. 161 , Aoblioycssury Dabeo r. Gouri 
Sunkur Panday, 22 C. 800, 801 (1895), 
arjuendd ] ; folL in Nicholas v. Asphar, 24 
C 216,237(1896); Laksmishankar^Tshan- 
kar i'. Vishnuram, 24 B. 77 (1899) ; eco I/ala 
Slab Lai v. Lala Goori Prasad, 2 C W N. 
174 (1S97); Lakshmi Ammal v. Tikarani 
Tovajj, 1 M H. C. R. 240 (1863) ; Lakshmi- 
^bankar v. Vishnuram, 24 B. 77 (1899); 
Uramkumarath Kannan Nayar r Uram- 
kiimorath Penju Nayar, 5 3L 1 (1882); a 
decree passed in accordance inth a compro- 
niisQ may he final under 0 XXIII. r. 3, 

J>09t. 

( 1 ) Vythdinga Shippanar v. Vi;ayatamma], 
6M1 43(1883); as to decrees by consent dis- 
missing a suit, SCO Tho Bellcaim, R. 10 
P, D 161 ; Broughton, op. ciL 102; and 
wlioro tho consent is that the action ho 
discontinued, Onners of tho Cargo of the 
A’ronprinz v. Owners of tho Cargo of tho 
Andaliuia, L. R. 12 App. Cas. 250. 

(2) Bobari Lai r Majid Ah, 24 A. 138 

( 1001 ). 

(3) lludUrrsficlil Banking Co, LiL t. 


Henry Lister & Son, Lil. (1805), 2 Ch. D. 
273 ; as to the effect of a clause not contained 
in a petition of compromise being added in 
a consent decree, see Rameshwar Pro<!ad 
Naram Singh v.ChandreshwarProsadNarain 
Singh, 7 C W N 880 (1903). 

(4) Venkata Perumal r Thatha Rama- 

eamy, 35 75 (1911); Behan I,al i-. 

Daud Huiein, 35 A. 240 (1913). 

(5) Sant Kumar v. Deo Saran, 8 A 305 
(1880); Ram Kubor Pande v. Ram Dasi, 
35 A. 428 

(0) Field, Er. 294-296 ; Caspersz, op. etl 
441-440; Broughton, op. ctl. 97, 93; Ma. 
haraja Bccrchnndcr Jlanick r. Ramkishen 
Shaw (F. B ), 14 B. L R. 370 ; 23 W. R. 12S 
(1874) ; Birchunder ilanickya v. Ilurnali 
Chunder Doss (F. B.), 3 C. 383 (1878); 
Modhiisudan Sbaha JIundul i’ Brae (F. B.), 
16 C 300 (1889), where tho cases will bo 
found cited and cLscussod ; and see Raj 
Kumar v. Alimuddi, 17 C. W. N 627 (1912). 

(7) Modliusiidan Shaha 2[un(lul v. Brae, 
9«pTft. 
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tho Tatf.{l) Sucli docrprs generally will bo hebi conchiaixo aa to nil matters 
whicb shall have been lieanl nn»l <lcculcd on tbo nicnts. A defendant respondent 
cannot avoid the application of the principle of rfs judtcola, by easing that he 
did not appear at the trial of tlic suit, and a plaintiH who has got an ex parte 
decree on proof of liis title or on failure of tho defendant to prove a defence, the 
onus of proving which was on him. cannot bo depri\cd of the full benefit of the 
deereo whicb he has obtained hy the fact that the defendant did not appear 
in court to protect lus own interest (2) An car parte decree in a suit for rent 
operates ns res judicaja upon the fiucstion of telalion of landlord and tennnt.(3) 
A finding on an issue not necessary for tho determination of the amt will not 
effect a res judicata Where an issue is not necessary for the decision of tho 
Buit in which it IS raised, the decree, couched in general terms, does not cover 
tho finding on that issue, nor can the insertion of such finding m the decree 
give it the forco of res judicoto. The Code docs not contcroplato findings on 
issues being inserted in it, and there is no section in the Code which mates it 
necessary to appeal from tbo decree, because such finding has been inserted in 
it (4) A decree in a maintenance suit is not final in the sense that the rate 
fixed can never be altered. Altered circumstances may Justify a suit for reduction 
of maintenance or a suit for its increase. If there be such altered circumstances 
a previous deebion wall be no bar. (5) An order of the Small Cause Court, 
made in a proceeding under sect. 278 of the former Code, is an order made in a 
suit within the meaning of sect. 37 of the Presidency Small Cause Courts Act (XV. 
of 1882), and as such is final (6) A possessory suit filed in the Jlomlatdar’s 
Court was dismissed by the Xlamlatdar on the merits. The plaintifi there- 
upon filed another suit under sect. 0 of the Specific Relief Act in a Civil Court 
which allowed tho claim and passed a decree in bis favour. It being contended 
that tbo IKIamlatdar’s decree barred the second suit, it was field that the JInrolat* 
dar’a decision was not concIusivc.(7) WTiere there arc conflicting decisions, the 
last decision operates as a bar (8) 

Preclusion by rule (sect. 12).— Sec first paragraph of the notes to these 
sections 

Foreign judgments (sects. 13 and 14) — •The provbions of sect. 13 
have been rearranged, with a view to clearer statement, and arc substantially 
the same as those of sect. 14 of tho Ust Code, with the exception of tho addition 


(1) Modliusudan Sbaha Muadul v. Drae 
(F. B ) 10 C.‘300 (18S0) As to whclber a 
decision on a prenoua rent suit as to 
rclationsbip of Isndlord and tenant will 
operate as res judicata on a subsequent suit 
for rent, aco Article in 8 C. W. N. (No. 20) 
ccsiT., and cases there cited 

(2) Biraj Mohjni Dassi t'. Srimati Chinta 
Mom Dasi, 5 C. W. N 877 (1001) 

(3) Roj Kumar t Ahmiiddi, 17 C. W. N. 
C27 (1013) 

(4) GbeU Ichharam I'.Saohal Cband Jetha, 
18 R. 507 (1803); aco Shib Charan Lai r. 
Raghu Natb, 17 A. 171 (1S03); Irawa t. 


Satyappa. 35 B. 38 (1010) 

(5) Baogaru Ammal v. Mjajanuichi Red* 
dier,22M 175(1898). 

(6) DenoKathBatabyalr Nuffer Chundcf 
Niindy,3C.W.N.69l(I899)} tluajudgment 
was roTprsed on appeal upon grounds which 
rendered it unnecessary to decide whether tbo 
order was final under a 37 of tho P. S. C. C. 
Act; 4 a W.N. 470, 473 (1900). 

(7) Ramchamlra r Karunhaebarya, 24 B. 
251 (1899), djsapimrlng of Ramchandra r. 
Bhikaba!. 6 R. 477 (1882). 

(S) Slalln Mai r Shamman 1 L. J, 
123(1901) 
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of clause (o) and tlie omission altogether of the last clause of the former section, 
as to wliich, see post. A foreign judgment is a judgment of a foreign Court ; 
as to the meaning of which term, sec notes to sect. 2, attie, and ante “ Court.” 
A foreign judgment may ho used in two ways. It may be cither pleaded by 
a defendant as res judicata by way of defence to the claim made against him, or 
a suit may be brought to enforce it. Sects 13 and U recognize the effect of a 
foreign judgment as res judicata, tlie latter section providing that where a 
foreign judgment is relied on. the production of the document duly authenti- 
cated 13 presumptive evidence that the Court which made it had competent 
jurisdiction. 

All judgments, whether domestic or foreign, if delivered by a Court 
without jurisdiction are void.(l) As regards competency, a question arose 
as to the meaning of the words “ Court of jurisdiction competent to try such 
subsequent suit ” in connection with foreign judgments In the case of domestic 
judgments these words, as has been abeady stated, mean a Court having con- 
current jurisdiction with the Court trying the subsequent suit, whether 
as regards the pecuniary limit of its jurisdiction or the subject-matter of the 
suit, to try it with conclusive effcct.{2) The same construction has been 
given also with regard to foreign judgments : it being held that the mere 
fact that the actual (second) suit could not have been tried in tbc first Court 
did not matter ; it being enough if a suit of that class could have been tried if 
the subject-matter of it had been within the local limits of that Court's juris- 
diction (3) So it has been held that the determination of an issue as to 
adoption in a suit brought m the Court of a Native State for the recovery of 
Und was conclusive on th.at question m a suit brought in a British Indian 
Court for the recovery of property in British territory.(4) It has, however, 
been doubted whether this decision is correct in so far as it liolds that exclusion 
on territorial grounds is not to be taken into account, it being pointed 
out, with reference to the contention, that othciwise Explanation VII. of the 
former Code (now sect 14) would be deprived of all meaning ; that there are 
many suits which are within the jurisdiction both of a foreign and domestic 
Court, to which that Explanatiou would attac]i.(r>) The existence of juris- 
diction will primarily be determined with reference to the law of the country m 
which that Court may be situate and from the Government whereof it may 
derive its judicial power.(6) The Courts of other countries, however, are not 
bound and generally not inclined to recognize the jurisdiction as sufficient 
when it is conferred or exercised against the general principles of international 


(1) See Authora* Evidence Act, notes to 
n 44. 

(2) Sco Babathat r. Nasharbliat, 13 B. at 
p. 228 (]8SS) 

(3) Ib. [See comments on this case in 
Prithiiing]! V Umedsingji, 6 Bom. L B 98, 
102, 103 (1903).! 

(4) Ib. 

(3) Frithisingji v Bmcdslng)!, ti Bom. 
h B fiS. 103 (1003), per Sir lAwrcnoo 


Jenkins, C J. It is possible that the question 
of Foreign Courts’ Judgments was overlooked 
when the section was amended so as to render 
competency of jurisdiction necessary in 
regard to the subsequent suit also. See as to 
jansdictloa, Ilukm Chand, C P. C. 207 
(G) Cartrigue f. Imno, 4 E & I. A 448 C ; 
Bikrama Singh r. Bir Smgh (18S8), P. R No 
191 ; Hulon Ctisnd, C P. C 217, 
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law.(l) So in the undi'r-inrjitioneil ense (2) »t was heW that the UarcHla Court 
had no jurisdiction over the defendants who were British subjects residing m 
British territory. 

Tlio Indian Legislature, howe\cr, while rccogiiiEing foreign jiidgments 
us res judicata, did not adopt the view of the English Courts as to their 
absolute conclusivencss ; (3) and qualified the general rule enacted in sect. 11 
by a number of limitations embodied m sect. 13. Res judicata, in connection 
with foreign judgments, is only of limited extent. Jurisdiction and the exist- 
ence of the other elements common to both domestic and foreign judgments 
werfe formerly both dealt with in acit 11. but jurisdiction is now separately 
provided for in sect. 13 (o) 

The other special limitations prescribed by sect. 13, in order that a foreign 
judgment may operate as res judicata, are — 

1. It must ha\e been given on the merits So a judgment of dismissal 
of a suit, as barred by limitation, will not be deemed to be on the merits and 
therefore to operate as res judicata, except where that law not only bars the 
remedy but extinguishes the right itscH.(4) 

2. There must be no apparent mistake of International or Indian law (3) 
In the under-mentioned casc.fO) the Court relied on this clause in support of 
the view that the judgment of a Court having jurisdiction otherwise than in 
accordance with the general principles of International law would not be res 
judicata ; but this clause has reference to the judgment itself and not to the 
question of jurisdiction, which is provided for in clause (a) and which must bo 
dealt with on general principles. As appears from the words used, a mistaVe 
of fact docs not bar the operation of res judicata, the judgment being a bat 
even tbougb the foreign Court had come on the evidence to an erroneous con- 
clusion as to the facts. Nor will a mistake as to the law' of the country in which 
the judgment is passed, or of any country other than British India, affect the 
operation of the judgment as res judtcato.(7) 

3. It* must not be contrary to natural justice It is never advisable to 
limit the meaning of wide terms intentionally used by the Legislature. The 
words are wide enough, it has been said, to allow of an investigation into the 
moral rightness of the decision, (8) though they would not permit the Court 
to inquire into the merits on the simple ground that the conclusion drawn from 
the facts was erroneous For such a case assumes a mere error in decision and 
not a contrariety to natural justice The scope of the term has, however, ns 
a matter of general practice, been restricted to narrower limits, being used in 


(1) Uukm Chanil, C P C. 219, 223; sco 
Parry & Co. v. Appaaami PiUai, 2 31, 407 
(1880), aiwl tho leading decision, Gurdyal 
Singh t‘ Rajah of Faridkotc, 22 C. 222 
(1891), and other cases cited post. See Flint 
on lies Jvdieata, 21 Encyc. Law, 281. As 
to accessory suits, sco Kasheo Kath v. Deb 
I^Bto Ramanooj, 16 W. R. 210 (1871): 
Bombay Coast and Rircr Steam K. Co t 
Rend Holcux, 4 R. H C. R..0 G, 149 (1807) 

(2) Lakohmishankar t' Vislinuram, 21 P. 


77(1899) 

(3) Sro Hulcm Cband, Res Jod. S78. 

(4) Sro Uukm Chand, Res Jud 
G P. a. ^ 225 

(5) lb, 582. G P. C. p. 226. 

(C) ITindo V Ponnath. 4 31 358 (1880) 

(7) geo Dukui Cband, G P. C 227; I'.t* 
Jud. 583-585 

(8) lb. G P. G 228-231 ; lUa Jo.L 5i>5 
594. 
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reference ratlier to the conduct or mode of procedure of the foreign Court than 
to the merits oi the particular ca3e.(l) Thus a decision passed without reason- 
able notice to the persons concerned is contrary to natural justice (2) This 
view is adopted by the amendment, that it is the proceedings leading to the 
judgment which are to be looked at. 

4 The judgment must not have been obtained by fraud. All judgments, 
whether domestic or foreign, are void if obtained by fraud or collus!on.(3) 
In the case of domestic judgments it has sometimes been beld that the fraud 
for which they may he set aside must be extrinsic to the matter fried in the 
cause and not merely that consisting in false evidence or forged documents 
submitted to the Court (4) The rule has been held to apply to foreign judgments 
also.fS) As regards these ludgments, however, the wciglit of opinion appears 
to bo in favour of the contrary view.(6) 

6. It must not sustain a claim founded on a breach of any law in force 
in British India If so, the judgment will not bo enforced, even though the 
defect be not apparent on the face of the proceedings (7) This clause refuses 
recognition to every foreign judgment which recognizes a legal relation con- 
demned in this country. But it has been beld that a domestic judgment is 
re^juiicdta even when its effect is to sanction what is illegal in the sense of being 
prohibited by Statute (8) 

Foreign judgments tn fcwt stand on a footing somewhat different from 
that of domestic judgments tn ran as well as from that of foreign judgments 
in ‘personam Their recognitiou and enforcement is still void of express legis- 
lative sanction, as while they arc beyond the rule of res jvdicata enunciated 
in these sections, there Is nothing in sect. 41 of the Evidence Act to directly 
indicate that its provisions relating to judgments t« rem are to he construed 
so as to include foreign judgnients. But it is apprehended that in analogy 
mtb the practice of the Engbsh Courts, such judgments given in the exercise 
of probate, matrimonial, admiralty, or insolvency jurisdiction will, speaking 
generally, receive in India the same rccogmtion as is afforded to domestic judg- 
ments of the same character.(9) While as in the case of other judgments they 
are no less binding because erroneouB, foreign judgments in rem are generally 


(1) See Hiude r Ponnatb, 4 HL 350-363 
(1880). 

(3) Bangaruasmj v. Calasubramanian, 13 
JIL 496 (1600) ; Jones v. Zaliru 3IaI (1889), P. 
R. No. C6 [absence of actnalnotico]. London, 
Bomba 7 , etc , Bank v. Burjwji, C B. 233 
(1681) [no de /aelo notice or wlial could bo 
seemed cqun alcnt to it] ; Bjkrama Singh r. 
Bir SjDgh (1888), P, R. No. 19 [notice must 
Ix) given of institution of suit and probably 
notice a rrasonaltc time before judgment, but 
the question of tbo irregularity of tho 
procedure in serving process cannot bo 
discussed] 

(3) See Authors* Evidcncu Act, notes to 
8. It. 


(4) Ib. 

(5) CastriguB e. Behrens, 30 L J. Q. B. 
163. 

(6) Abouloff f. Oppenheimer, 10 Q B. D. 
295 ; Vadala v. Lawca, 25 Q. B. D. 310 ; lef. 
Nistarini Dassi r Nundo Lol Boso, 26 C. at 
pp 910-913 (1899); and seo thoBo Engbsh 
CMOS conunented on in Hukm Chand’s C. P. 
a 233, 23t. 

(7) Ductless of lungstou'a case, Sin L C , 
9th wJ , 812 ; RousiUon f. RousiUon, 14 Ch 
D. 351. 

(8) Chaganlal v, Bai Harka, S3 B. 470 
(1909). 

(9) See Authors* Evidence Act, notes to 

s. 41. 
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oj^)cn lo tlic name objcctiotn ai tlionc tn jwmohohi, such an want ot jurisdiction, 
natural justice, or fraud (1) 

\\ hile tlic rules appUealilc to the class of cases wlicro the defendant seta 
Up a foreign judgment by way of dfjenre arc contained in sect 13 ; yet apart 
from the amendment of that section, introduced by sect. 0 of Act VII. of 
ISSS, no statutory provision c.xi3lcd with reference to suits brought to enforce 
foreign judgments. That amendment, however, recognized the previously 
existing right to bring a suit on a foreign judgment, and in fact such judg- 
ments have been frequently enforced by suit in this country, being considered to 
impose a duty or obligation which the Courts are bound to give effect to.(2) 
In respect of the latter class of suits, the general rules arc that the judgment 
must be an adjudication upon the actual mcnt3,(3) final and conclusive, (4) 
and may bo impeached upon the ground that the Court was without jurisdic- 
tion to try the ease ; (5) or that the defendant had not been summoned, and 
had had no opportunity of making a defcncc,(6) or on the ground of fraud (7) 


(I) lluUn Chsnd's lies Jud. GO?. 

(3) N&Uatambi r Ponnetanu. 2 iL 400. at 
I>. 403 (1870) , hhaianishaakar r. Puraadri, 
0 B. 203 (IBS3) s KsUa Karuppa Settlor r. 
Mahomed Iburani Ssheb, 20 iL 115 (ISOO); 
BukmChand'sRca Jud. Gl3, 570 , Cuperaz, 
Estoppel, 450 An act of Statx, houever, 
c&nnot bo made tho basis of aa action, and bo 
regarded as a foreign judgment : Sriman 
Goswanu c. Goswami, 17 13. C30 (1878) 

(3) Srechureo Buksbeo v. Gopal Cbundcr 
Sataunt, 15 W. R. COO (1871). 

(4) Nourion v Freeman, L R 15 Ap. Co. 
1 : but tbo pendency ofan appeal in a foreign 
Court is no bar to a suit upon tbo judgment 
vbicb is the subject of appeal, ib 13 ; see 
Patrick r. Shedden, 2 E &; B. 14. 

(5) As to jurisdiction, see Cbruticn r. 


V. Westenholz, L. R. 6 Q. B. 155, ICl ; referred 
lo and explained in Gurdyal Smgb r. Baja 
of Foridkot, 22 C. 232 (1894) ; s. c , L. B. 21 
I. A. 171 ; Slatbappa Chettl v. CheUappa 
Chetti, 1 tL 19G (187G]{ Gurdyal Singh v. 
Raja of Faridkot, «upro ,• Bangarusami f, 
Balasubramanian, 13 M. 490 (1890); Syed 
Moazim Hosscin f. Robinson, 5 C. W. N. 74 1 ; 
8 c , 28 C. &4I (1900) : lladjeo Kossceni t. 
lladjcc Isup, 0 C. W. N. 829 (1903) j Matbappa 
aietti V. Chellappa Chetty, 1 3L 190 (1870) ; 
as to tho effect of appearanco and voluntary 
waiver of objection to jurisdiction, Kandotb 
Slaaiml v. NccUncberayil, 8 31. H C. R 11 


(1875) t Fatal Sliati Kban v. Cafat Kban, 15 
3L 82 (1801) ; NaUalambt iluthliar t'. Foil* 
Dusami PilLii, 2 M. 400 (1870) { Kabyugam v. 
Cbokabnga,? &L 105 (1883 ) ; wbero tho sub* 
mission to jubdiction is not voluntary, sco 
Parry & Co. r. Appasami Pillai, 2 ^!. 407 
(1880). IVhcro there is no aubmissloti, seo 
Gurdyal Singh r. Raja of Faridkot, tujira ; 
Sivaraman v. Iburam, 18 M. 327 (1895). As 
to tbo transactions of Joint Stock Coin* 
panics formed for tho purposo of carrying on 
business in a foreign country, sco Nallatamhl 
MudaUaro. PoanusamiPiUai, supra; Edulji 
Burjorji f. Manciji Sorabji Pate), II B. 211 
(1836): Tbo London, Bombay, etc, Bank 
V. Ilormasji, 8 B. H. C R . 0, C, 200 (1871) 
[callordertrcatcdasforcign judgment); Tbo 
London, Bombay, etc , Bank v. Burjorji, 5 B. 
223 (1881); Tbo London, Bombay, etc.. 
Bank r. Oovud Bamchandra, OB. 346 (16S5). 

(6) Ochsenbein v. Papeber, pwf, 
Mellish, L.J. ; Sreebnree Buksbee r. Oopal 
Cbundcr Samunt, 15 W. R. COO (1871) ; Syt-d 
Moazim Hosscin v. Robinson, B C, ty, N. 
741; s C., 28 cell (1901): lladjealCaBCkiii 
r. lladjeo Isup. 0 C W. N. 839 (l9"Zjj 
llukm Cband, Res Jud. C35 ; anrl S'.c Ln i. 
notice, tbo eases leUtiog to coni(>a>d> 

ante. 

(7) Sreeburco Bulcalu.*' t. Gw;*.' 

Samunt, 13 W- R. CVI (ItTl,; ^ 

Kii^ton’a case. 2 Km. /.<- Cs. v- 

tbo dicta in »bb b oppie 4^ ^ 

English tnbunafs ' * 

OcbeetJLeia V » 
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reference ratliex to the conduct or mode of procedure of the foreign Court than 
to the merits of the particular case (1) Thus a decision passed without reason- 
able notice to tho persons concerned is contrary to natural justice (2) This 
view is adopted by tbe amendment, that it is the proceedings leading to the 
judgment which are to be looked at. 

4 The judgment must not have been obtained by fraud. All judgments, 
whether domestic or foreign, are void if obtained by fraud or collusion (3) 
In the case of domestic judgments it has sometimes been held that the fraud 
for which they may be set aside must be extrinsic to the matter tried in the 
cause and not merely that consisting in false evidence or forged documents 
submitted to the Court.(4) The rule has been held to apply to foreign judgments 
also.(5) As regards these judgments, however, tho weight of opinion appears 
to be in favour of the contrary view (6) 

5. It must not sustain a claim founded on a breach of any law in force 
in British India. If so, the judgment will not bo enforced, even though the 
defect be not apparent on the face of tbe proceedings (7) This clause refuses 
rcoogmtioa to every foreign judgment which recognizes a legal relation con- 
demned in this country. But it has been held that a domestic judgment is 
res judicdtrt even when its effect is to sanction what is illegal in the sense of being 
prohibited by Statute.(8) 

Foreign judgments tn ran stand on a footing somewhat different from 
that of domestic judgments tn rem as well os from that of foreign judgments 
in fersonam. Tlicir recognition and enforcement is still void of express legis- 
lative sanction, as while they are boyond the rule of res jvdicata enunciated 
m these sections, there is nothing in sect 41 of the ENudence Act to directly 
indicate that its provisions relating to judgments tn rtm are to be construed 
BO as to include foreign judgments. But it is apprehended that in analogy 
with the practice of the English Courts, such judgments given in the exercise 
of probate, matrimonial, admiralty, or insolvency jurisdiction will, speaking 
generally, receive in India the same recognition as is afforded to domestic judg- 
ments of the same character (9) Wliile as in the case of other judgments they 
are no less binding because erroneous, foreign judgments tn rem are generally 



(1) See Hiudc v. Fonoath, 4 AL 359-^65 
(1880). 

(2) FaDgarusami tv Batasubramanian. 13 
SL 49C (1890) ; Jones v Zahni Alai (1889), P. 
B. No. C6[abaonco of actual notice] ; London, 
Bombay, etc , Bank v Bnrjorji, 6 B. 223 
(1881) [no Je facto notice or vbat could bo 
seemed equivalent to it]; Bikrama 8ingb v. 
Bit Singh (1888), P. IL Ko. 19 [notice must 
bo given of iiisUlution of suit and probably 
notice a reasonable time before judgment, but 
tho question of tho irregularity of tho 
procccluio in rervmg process cannot bo 
diseuaantl] 

(3) See Authors’ Evidence Act, notes to 
R. 44. 


(4) Ib. 

(5) Castrigue v. Behrens, 30 L. J. Q. B 
163. 

(6) AbouloO V. Oppenhelmcr, 10 Q B. D. 
295 : Vadala v. Lawes, 25 Q. B. D. 310 ; ref. 
Nistarini Dassi r. Nundo Lai Bose, 20 C. at 
pp 910-013 (1899); and see thceo Engbeh 
cases commented on in Ilukm Chand’s C. P. 
a 233, 231. 

(7) Duchess of Kingston's case. Sin L C., 
0th ed , 812 ; Rousillon r. BouaiUon, 14 Ch 
D. 331. 

(8) Chaganlal v. Bai Ilorka, 33 B. 179 
(1900). 

(0) See Authors' Kiidcncc Act, notes to 
s. 41. 
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not fo, and that the English Cuuit had m fait no jiinadn (ion (1) It la nut 
Buflicient grmrnd for impugning this judgment of a foreign Court, which ordinarily 
proceeds in accordance wuli the recognized prinriple.s of judicial investigation, 
to show that in the particul.ir inat-ancc its procedure may have been irregular. 
It may he assumed that the procedure was regular, but if there was 
irregularity, it would not he Bufl'icicnt ground for refusing respect to the 
judgmcnt.(2) 

On the other hand, as has been already observed, the general rule is that a 
Court which entertains a suit on a foreign judgment caimot institute an inquiry 
into tho merits of the original action or the propriety' of the decision (3) This 
rule, however, was in the last Code abrogated with reference to the judgments of 
certain foreign Courts in Asia and Africa by the enactment in sect. 5 of Act VII. 
of 18S3, amending sect. 13 of the Code, and which enactment was passed with 
reference to the arguments urged by the Bombay High Court (4) for distin* 
guishing tho judgments of the Courts of native States from those of other 
forcigu Courts. So where a suit was brought in a Court in British India 
upon tho basis of a decree of the Council of Bcgcncy of the Slate of Boropur, 
it was held that the Court was empowered by sect. 14 (corresponding with 
sect. 13) of tho Code of Civil rroccdurc, as amended by Act of 1888, to 
consider the merits of the case iu which the decree of the Council of Bcgcncy 
had been passcd.(u) It was held in effect by the Madras Hl^ Court that 
this amendment did not alter tlic general rule already mentioned, except 
by vesting in the Court a judicial discretion to inquire into the merits of any 
case in which it appeared that no confidence was to he reposed in the judgment of 
a foreign Court, being one of those which arc mentioned in the amended section. 
A party to an action on such a judgment liad not a right to have the ease reheard. 
All that the section said was that the Judge was not to be precluded 
from inquiry into the merits (0) The last paragraph of the corresponding 

(1) Syed MoMim Hosscin v. Itabicuoa, 5 State Tho contrary opinion prevailed in the 

C W.N.741; 8. c., 28 C. nil (1901). MadrasConrt: Samav Aanamalaj, 7 IL 104 

(2) Nallatambi Sludaliar v. Ponnusami (1883), and has, since the amendment of tho 

PiUai, supra, at p. 400 ; as to limitation, vidt section, been adopted by the Bombay High 
lb : and Parry ti Co t. AppasamI PiUai, Coart ; Mayaram v Ravp, 24 B. 80 (18D9) 
tupra. [aauit wiUIio on the judgment of a Court m 

(3) BhavamshankarSLcvakrara V. Porsadri a Native State]; s. c , 1 B. L. R. 539, where 

ICahdas, 6 B 292 (1882), Boloram c. Ka- tho Receding eases arc renewed. And in 
meenee, 4 W. r. 108 (1805); Henderson f. Gurdyal Singh r. Raja of Fandkot. 22 C 222 
Henderson, 6Q.B.288, 289; Bankof Ausfra- (1891), tho Privy Ouncil held that there 
lasia r. Nias. 1C Q. B. 717, 735; Scott v. was no ground for sopposing that no suit will 
POkington, 2 B. & S. 11, 41 ; Ochsenhcin «. 1» opon judgment of recognized foreign 

PapcLcr, L. R. 8 Ch. Ap. 095; Godard r. Indian Slates. See notes to a 9. Tho last 
Gray. L R 0 Q. B 130 ; Bank of Australasia paragraph to a 14 of tho former Code was 
f. Harding, 9 a B. 001 ; Do Coss6 Brissac v. added to enforco tho view of tho Sladrsa High 
Rathbonc, 0 H. A N. 801. Court. Aa to execution, eco s. 113, pOsU 

(4) BhavamshankarShevakrami-.Puraadr; (5) TboCoUcctoroIMoradabadr. Harbans 
Kahdas, C B 292 (1882)'; Himmat Lai r. Smgh,21 A. 17(1898). 

Shivajirav, 8 B 533 (1884) ; in which it was («) Faial Sahu Khan r. Cafar Khan, 15 
held that no suit was maintamablo founded M 82 (1891) Seo also Tho aUcctor of 
, upon the judgment of a Court of a native Mora«bbadr.HarbansSiDgh,21 A. 17 (1898) 
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section in the last Code has been now omitted, and no distinction now ezists 
between the judgments of Asiatic and African Courts and other foreign Courts. 
Where a decree is obtained upon a foreign judgment it is to be executed accord- 
ing to the provisions of the Codc.(l) The judgment of a foreign Court obtained 
on a decree of a Court in British India is no bar to the execution of the original 
decree.(2) Sect. 112 pro\'idc3 for the execution of decrees of Courts estahlishcd 
by the Government of India in Native States, and sect. 113 allows of the execution 
in particular instances, upon the permission of the Governor in Council, 
of the decrees of other Native Courts as if they had been made by the Courts in 
British India 

lb is a well-recognized principle that crimes, including in that term all 
breaches of pubhe law punishable by pecuniary mulct or otherwise, at the 
instance of State Government, or of some one representing the public, are local 
in this sense, that they are only cognizable and punishable in the country 
where they were committed. Accordingly, no proceeding, even in the shape 
of a civil suit, which has for its object the enforcement by the State, whether 
directly or indirectly, of punishment imposed for such breoches by the lexfon, 
ought to be admitted in the Courts of any other country.(3) 

Interlocutory orders and orders in execution proceedlngs.-j5ect. 
il is not exhaustive of the effects of the principle of xes judicQta.{^) These 
orders, if not appealed from, are binding upon the parties in all subsequent 
proceedings in the same suit. Though sect. 11 of the Code does not in terms 
apply to these orders, yet the principle which underlies it is equally applicable 
to them as to regular suits The Privy Council, speaking of such an order, 

heldthat/*' ■ 

as an mtei 
every procci 

them in cai j j ^ 

a judgment depends, not upon sect 13 of Act X of 1877, but upon general 
principles of law. If it were not binding there would be no end to litigation. (5) 
The principle of res judtcala applies to prevent parties raising a second 
time in the same suit, or in the same execution proceedings, on issue 
which, in that suit or on the execution proceedings in that suit, had been pre- 
Wously determined (6) Orders in execution proceedings, if not appealed from. 


(1) Kandassmi Pillu v. Moidin Saib, 2 3L 
337 (1880). 

(2) Fakuruddia Mabomed v. Official 
Trustee of Bengal, 7 G 82 (1881). 

(3) Iluntingtoa r. Attnll (1893), A. G at 
p. 155. 

(4) MancIiharamrKalidas.lOB. 826(1891). 
(0) Ram Ivirpal n Rop Kuari, 6 A. 269 ; 

L. R. H L A. 37 (ISS3); and mo Krishen 
Sahai r. .UaOad Khan. 14 A 61 . 60 (1891) ; 
Bandoy Earim v Roroesh Chunder, 0 G 05, 
67 (1882) ; Mungnl Fershad DicUt r. Grija 
Kant Lahiri Chowdr^, SGCl; KR SLA 
123 (16SI) ; Bern llam r. Kanu Nal, 7 A. 


102 ; Ifc R. 11 1. A 181 (1S54) , cases cilcd in 
CosperBz, op eil. 349-351 ; Field, Er. 296, 
207; Lakshmanan Cbetti r. KuteayanChetti, 
21 M. C69 (1901) ; Sheoraj Singh v. Kameshar 
Nath, 24 A. 28 (1902) ; Nabi Sluharamad t' 
Jwala, 27 A. 148 (1904). In Bai Jleherbai 
t', Uagan Chand, 29 B 90 (1901), the esecu* 
tion proceedings which were held a bar were 
in a former suit.* As to awards, see Caspersr, 
235, 236 ; Coventry v. Tulshl Prasad, 8 
U W. N. 072 (1904). 

(C) Behari Lai f. Hlajid Ah, 21 A. 133 
(1901); Vithoba r. Tcjiraro, 14 Bom. L. R. 
204 (1912). 
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arc binding iil>an llic p.irticn to tlic huit in nil subsequent proceedings in tliat 
suit, on principles analogous to those of res jtuUatla strictly so called. It is, 
therefore, necessary to constitute a bar thnl there should be a hearing and 
final decision. Where an npplic.stion for execution is Allowed to he withdrawn, 
the matters in dispute are not heard and decided. There is, therefore, no res 
jud{cala{\) Though a decree docs not iii terms give a certain rchef, jet if 
it is construed in orders passed upon it as having given that relief, it is not 
competent to the Court on a subsequent application to treat those orders as 
erroneous and put another construction on the dccrcc.(2) Sect. 47 differs 
from sect. 11 in this respect, that the latter section bars not onlj’ the trial of a 
suit or issue, where the suit or issue had been previously heard and determined, 
but also the trial of an issue which should have been raised m a previous suit 
by either part)'. When an issue arising out of the execution of a decree has not 
been raised and determined under sect. 47, there is nothing in that section to 
prevent a defendant, in a separate suit subsequently brought, from raising 
that issue in that suit (3) For a case where a previous application for execution 
was refused and judgment-debtor’s objection as to limitation disallowed, and 
as to the effect of such an order in a subsequent appbeation for execution, see 
bclow,(4) A judgment-debtor cannot question the right of a decree-holder 
to appl}’ for execution wlicn execution has been on previous occasions applied 
for by the latter, and granted bythc executing Court (5) In the under-mentioned 
ca3e,(C) it was held that though the analogy furnished bj' sect. 11 could not 
bo altogether left out of siglit in the application there dealt with, yet the Court 
ought to facilitate inquiries winch arc necessary for the purpose of carrying 
out decrees passed by it, and to accept with readiness any information which 
shows that the litigants have disregarded any part of the Court’s decree. It 
would be wong to dismiss an application made with the above purpose, simply 
because the applicant may have made the same endeavour without success in 
another proceeding. 

A witness in a proceeding under sect 145 of the Criminal Procedure Code 
had asked for his costs in the Magistrate’s Court but had been refused and was 
referred to a civil suit. On his bringing such suit it was held that there was no 
‘ ■ ■ and that therefore the pnnciple of 

. r one High Court docs not prevent 

another High Court from entertaining a petition for probate (8) 


(1) Han Qanesh r. Yamunabai, 23 C. 35 
(1897) Iq Bharaiushankar r, Naranihankar, 
23 B. 530 (1899), it was hclJ, with reference 
to e 244 of the former Cml Froeeduro Code 
(now BCCt. 47), that the Judge could and 
should haro^acted in tho oiecution prococil- 
ings upon the detcrmmation bo had como to 
upon tho satno point m tho suit Vtthoba r 
Tejiram, 14 Bom L. R. 204 (1912) 

(2) Vcnkatanarasimha Naidu v Fapam- 
mah, 19M. 54(189o). 

(3) KiIKamalMukcrjcc 0 Jahuabi Choud- 


buraoi. 20C 940(1899). 

(4) Dbolanatb Daaa %. PrafuUa Nath 
KuaduCbowdhry. 28 <2.122 (1900). dist in 
^'yapurit Ctuilambora, 215L B J 2C(10I2) 

(5) Umrao Singh r Lachnu Karain, 1 A. 
L J 60(1903) 

(S) llari Narayan f Moto Karayan, 4 B. L 
U 900 (1902) 

(7) Kemai Chandra Qhosor AjaharChow* 
dhury, 8 C. W N 178 (1903). 

(8) In tbo goods of Charlotte Rodgers, 6 
a W. N cliiiiT (1904) 
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In a suit for probate, the caveators assailed the whole of the \vill on the 
ground of undue influence, but the probate Court granted probate disallowing 
the objection. Held, that in a subsequent suit it was not competent for the 
caveators to show that any particular clause in the will had been inserted through 
undue influenoc.(l) 


Place op Suing. 

[s. 15 .] 15 Every suit shall be instituted in the Coiu't of the lowest 

courtin which suits grade competent to try it. 
to be instituted. 

“Shall be instituted.” — There is no provision cither in the various 
Civil Court Acts or in the Code prescribing a minimum jurisdiction as there 
is presenting a maximum junsdiction A superior Court is by this section 
forbidden from trying a suit cogmxable by an inferior Court, not on account 
of any inherent incompetency to try it, but on grounds of pubhc convenience 
and economy. It has been thought that this section prescribed a minimum 
limit of jurisdiction, and that, for instance, a Subordinate Judge would have 
no jurisdiction to try a suit which, owing to its value, was triable by a Munsif. 
But It has been held that this section refers to procedure only, and regulates 
the practice of the Courts, but docs, not deprive any Court of jurisdiction which 
it may otherwise pos3es8.(2) Tbescction is merely directory, and does not oust 
the jurisdiction of a Subordinate or District Judge , (3) and the institution of 
a smt cognizable by a lower Court in a Court ol higher jurisdiction is merely 
an irregularity which does not affect the jurisdiction of the Court (4) 
or the merits of the case (5) and such as was covered by sect. 678 of 
the former Code (6) 

As to Lower Burma, see Lower Burma Courts Act, TI. of 1900 ; Central 
Provinces, sect. 16, Act XVI. of 1885 ; Punjab, Act XVIII. of 1884 ; Ajmerc, 
sect 25 of the Ajmcre Courts Regulation, I. of 1877. 


(1) Nuzhat'ud Doola Abbas Uosseia v. 
.Ihrza Kurratulam, 31 C. ISC (1903) 

(2) See following notes The sauio view 
was taken under tbo Code of 1859 : Itussick 
Cb under bl ohunt v. Bam Lall Sboha, 32 W. It 
301 (1874) ; Joy Kisbon Das r. Turnbull, 2t 
tv. R. 137 (1875) [but tbo plaintiff should 
not bo allowed any more for costs than bo 
could have recovered if ho bad sued m tbo 
right Court]; Sufccoollah Hircor v. Eeguin 
Ihbcc, 25 W. R. 219 (1876) [the Judge should, 
hoocTcr, if bo Cad the suit to bo triable by a 
lower grade Court, send it to that Court]; 
.MoaaooUab Khan v. Ram Lall AgunroUali, 
i> C. C (ISSOl ; Hukm Clisnd, Res Jnd. 284 ; 
Tangor t. Jalrdlwr, 1 1 C. W. N. 322 (1009). 

(•I) NiJlii I'oil I. .Mazhar Husain, 7 A- 230 


(1884) ; Knahnosami v. Kauakasaboi, 14 Hf. 
163 (1890). It appears, however, to hare 
been assumed in Velayudam v Arunachala, 
13 21. 273 (1889), that the jurisdiction of the 
Higher Court was o.vcludcd, the objection to 
tho jurisdiction having been taken for the 
fiiattimeoDSccondappcal ; butsecRamayya 
r. Subborayiidu, 13 M. 25 (1889). 

(4} jllatra llondal v. Hari Jlloliua Mullick, 
17 C. 155 (1880); Ram Naram Singh f. 
ihria Kocry, 25 U 40, 48 (1807^ 

(5) Augustine v. Mcdlycotf, 15 Jl. 241, 240 
(1892). 

(6) illAtra Mondal v. llori ItloLun ftlullick, 
17 C. 165 (18S9) ; Nojib Beg v. Jodha (I8SS), 
I*. B. No. 18 1, cited Inllukni Chaiid, C. P. C. 
240. 
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Court.— -The term “ Court of the lowest grade ” refers only to Coutt.s to 
which the Civil rrocedurc Code is applicable (1) It has been therefore held 
in Madras that Small Cause Courts had concurrent jurisdiction with Courts of 
Village Munsifs to hear nuits which are cognizable by the lnttcr.(2) 


“ Lowest grade.” — Throughout the country there arc Courts of different 
grades haring jurisdiction in suits of different amounts in certain prescribed 
local areas. ^ The pecuniary jurisdiction must be determined with reference 
to the various Acts constituting the Courts and the question of the valuation 
of particular suits, in order to ascertain within the jurisdiction of which Court 
they fall, by reference to the Court Fees and Valuation Act, and the eases 
decided thereunder, to which reference has been made in the notes to sect. 0, 
anlc, *’ Pccuinianj Jurudirtion.'’ 8cct. H I of the Bengal Tenancy Act was 
held to be controlled by sects 15 ond 17 of the former Cinl Procedure Code. 
A suit for rent is therefore to lie instituted, subject to pecuniary limitations, 
in the Court of the lowest grade competent to try it (3) \\*here there were 
two plaintiffs, one of whom should have sued, if sole plaintiff, in the Subordinate 
Judge’s Court as the Court of lowest grade, and the other could, by reason of 
the provisions of Act XX. of 18C3, only sue in the District Court, it was held 
that as it was competent for the phaintiffs to join, this section did not apply 
80 as to prevent the first plaintiff from joining with the second in instituting 
the suit in the District Court (4) 

“Competent to try."— Competency here means junsdiction. The com* 
petency of a Court depends upon the nature or subject-m.atter of a siut, ond 
upon the local and pecuniary extent of the Court’s jurisdiction. As regards 
the first, certain Courts arc Courts of special junsdiction, inasmuch as some 
classes of eases involve disputes with which superior or specially experienced 
tribunals arc. particularly familiar, and which can more satisfactonly be 
disposed of by them: such os Revenue, Admiralty, Probate, Divorce, Patent, 
Insolvency Courts, and the like. Further, cases of importance affecting 
considerable interests or involving questions of intricacy are left to be 
determined by the liigher grade or superior Courts (5) So suits for damages 
for the infringement of the exclusive privilege to an invention or of o 
copj-right in a design under the Inventions ond Designs Act,(G) or, for 
damages for the infringement of the copyright in books.fi) have been specially 
made cognizable only by District Courts. So suits under sect, 92, post, can be 
instituted only in a High Court or District Court- Miscellaneous proceedings 
unconnected with suits are generally triable outside the Presidency towns by 
District Courts, though sometimes Subordinate Courts are empowered to 


(1) Mirkhan r Kaclarsa, 13 JL 145 (I8S9) 

(2) Ib. ♦ 

(3) Fatlur Rahim v Dwarka Nath 
Chowdhry, 30 C. 4.33 (1903) ; # C . 7 C. W. N 
402. 

(4) Narayana r Kuraarasami, 23 M 537 
(IS99) 


(5) nnkm Chand, C P C 23S , Rc^ Jnd. 
2S1 

(6) Act V. of 18SS. ss 29, 57. 

(7) llanecdooIUh t. Jitahomed Asgbur 
Ilowin, 6 C 499 (18S0} ; Ledgard c. Bull, 9 
A 191 (1886); « 7. Act XX. of 1847, as 
•mended by Act XII of |S7C 
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dispose of them on a reference by the Diatnet Conrt.(l) And in Bombay 
the District Judge can alone take cognizance of suits in which the Government 
or any officer ot Government in his official capacity is a patty.(2) So in 
Madras, a suit by a zemindar for the dismissal of a semindafi harnatn cannot 
be entertained by a District Munsif, such suit being cognizable only by a Sub- 
ordinate or, if none, a District Judge (3) On the other hand, cases of 
easy settlement and minor importance are relegated to petty tribunals or .to 
special Courts, such as Small Cause Coints or Village Munsifs’ Courts. Sec 
generally as to junsdiction over the subject-matter and persons, the notes 
to sect. 9, ante, and the same also as to locahty of jurisdiction, which is more 
particularly dealt with in the next four sections and the notes thereto, 
The present section has reference mainly to the pecuniary jurisdiction of 
Courts, the limitations of whicli, in regard to different grades of civil Courts, 
vary in the several provinces of British India. See notes to sect. 9, 
ante. 

[s. tc.] 16. Subject to the pecuniary or other limitations prescribed 

Suits <0 be totltuted l>y <‘''7 suits— 

Where sub)ect*matter (o) for the recovery 01 immoveable 
**‘“*‘®’ property, unih or xoitliovt rent or 

'profits, 

(h) for the partition of immoveable property, 

(c) for the foreclosure, sale or redemption in the case of a 

mortgage of or charge upon immoveable property, 

(d) for the determination of any other right to or intere-st 

in immoveable property, 

(c) for compensation for wrong to immoveable property, 

If) for the recovery of moveable property actually under 
distraint or attachment, 

shall be instituted in the Court within the local limits of 
who,ge jurisdiction the property is situate : 

Provided that a suit to obtain relief respecting, or com- , 
ponsation for wrong to, immoveable property held by or on 
behalf of the defendant may, tchere the relief sought can be 
entirely obtained through his personal obedience, bo instituted 
either in the Court ivithin the local limits of whose juiisdiction 
the property is situate, or in the Court within the local limits of 


(1] Soo s 2C, Succession Certificate Act. 


s 3^, as omcfi'l'*! a 16, Bombay Koeenue 
Jurisilief ion Acts, X. of 1870 ; a 3, Act XV. 
of 189J; ActXII.ofJSni ; but not whore the 
ill finilant officiAl {« sued ns a iirirato person: 


GopiMahabIcsnar e. Sheso, 12 B. 358 (1887); 
as to Suits against a municipnlitj^: Ahmcila. 
baditiunicipabty V. SfahainadJamal, 3 B. IIG 
(1873) ; suits to which Collector is a party ; 
Mu’a Miya Bahch t\ Saj-ad Gulani, 7 B. JOO 
(1882). 

(3) Vcnkatnnarnsimha r. Siiryanarayana, 
12 M. 188 (18S8). 
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\vho=c jurisdiction the defendant nctually and voliinlarily resides, 
or carries on business, or personally works for gain. 

Explanation . — In this section “property’* moans property 
situate in British India. 


*' Pecuniary or other limltatlonB.” — Sec as to these, notes to sects 9 
and Ifi, flute. 

Scope of section. — This section de.sls with local or territorial jurisdic- 
tion, which in the case o! real actions depends on the situation of the 
property in litigation, and sect. 20 deals with personal actions which 
depend on the place of accrual of the cause ot action, or the residence of the 
defendant. Tho general rule of local jurisdiction, of which this section is an 
emhodiment, is that immovcahlc property is ciehisively subject to the laws 
and jurisdiction of the Courts of tlic country in which it is situate. It 
follows from this that no other laws or Courts can affect it As expressly 
stated in tho Explanolion, the Courts of this country have, subject to tho 
proviso, no jurisdiction in respect of immoveable property situate outside 
Dritlsli India (1) But all property which has a foreign origin is not always 
outside the jurisdiction of Courts of this country (2) Wicrc, however, a suit 
was brought in the Court of the Subordinate Judge of Mirzapur for redemp- 
tion of lands lying within that district, hut included m the same mortgage 
with other lands lying within the family domains of the Maharajah ot Benares, 
it was held that as the Court had jurisdiction to entertain the suit in respect 
of the immovcahlc property in Mirzapur, that jurisdiction could not be ousted 
because in the course of the trial of the suit it bceamc necessary incidentally 
to decide, for the purposes of the suit, questions relating to mortgaged property 
held by the defendants outside tlio jurisdiction, in order to detemune whether 
the plaintiff had a right to recover the mortgaged property situated in 
Mirzapur (3) 

This section does not apply to the original civil junsdiction of the 
Presidency High Courts, whicli are governed by clause 12 of the liCttcfs 
Patent, which empowers them to try suits for land or other immoveable 
property if such land or property shall be situated either wholly or, in ease 
the leave (4) of the Court shall have been first obtained, in part, within the 


(1) See Hukm Chand, Res Jud. 324, 340 , 
Prem Chand Dey e. Jloklioda Debi, 17 C 
COO, 703, F. B (1890) ; Rsgliu Nath Das t 
Kakkan Mai, 3 A 66S (1881) , Keshav r 
Vinayak, 23 R 31 (1897) So a Court cannot 
declare a charge on property wholly outside 
Its jurisdiction: Gudn Lai t- Jagannath 
Ram, 8 A 117 (1886), and the decree can 
only bo gi\on effect to as a money decree 
lb. ; Mahomed Khuleel e Sons Kooer, 23 
W. R. 123 (1874) See Baldeo Doss t Slool 
Kooer, 2 N. W P. 19 (1870) In Kashinath 
t> Anant, 2 11 L R 47 (18(59), the suit "as 
Ik Id to be excluded by the explanation, and 


therefore not to fall within the terms of the 
section 

(2) Kashmatb t- Anant, «upra 

(3) Girdhari f Sheoraj. 1 A 431 (1877), 
and see Rolakro r Thnkour. 6 C 928(1880) 

(4) As toleave generally, see the foUoauig 
cases Itmustboobtainedbiforetboinstitu- 
tion of the suit Abdul Ilamcd r Promotho- 
nath Bose, 1 fnd Jur N S 218, Rampurfab 
r premsokh, IS U 90, 97 (IS90); tho learc 
so given IS in respect ot the cause of action 
stated in tho plaint ami does not cover an 
amended plaint Rampurtabr. Premsukh, 15 
R (I3(isn0), anclabereanea defendant is 
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local limits of tlic ordinary original jurisdiction of the High Courts. The High 
Courts have therefore jurisdiction if the land is in part vrithin the jurisdiction (I) 
As to what suits^arc deemed to be “for land,” see jiost. 

Immoveable property. — ^As to the meaning of this expression, see 
notes to sects 2, 4, ante The following have been held to he such: lands; 
houses ; and sue]) other things as aro physically incapable of being removed ; 
incorporeal hereditaments not of a purely personal nature ; rights of common, 
way, and other profits in alieno solo ; rents, pensions, and annuities secured upon 
land, but not pensions and annuities not so secured ; (2) vaishaslian allowances 
cliarged on revenues of certain villages ; (3) an easement ; (4) standing crops ; (5) 
a tree standing on land; (6) thelifc»interestof a widow on income firiring from 


added fresh leave to sue may bo necessary s 
Rampurtab r. Foolibai, 20 B 7C7, 772, 774 
(1S90){ FooLbai r Rampurtab, 17 B. 4CC 
(1S93) , it IS not a mere forma) order or an 
order regulating procedure, but one giving 
jurisdiction, Rampurtab V PrcmsuUi, atepra. 
At p 97 , Hadjec Ismail t’ Hadjeo Mahomed, 
13 B L R 01(1874), it must bo distinctly 
■<ougbt and obtained, and cannot bo implied 
from the fact that the plaintiff has leave to 
^ue m forma pavperta • Jairam v Atmaram, 
4 B 482 (1880) . the granting of leave n n 
matter of discretion, and has been refused 
»hcre the plsmliff, dcfcmiant, and mtnesses 
I'csided at a long distaoco from Calcutta, and 
tho decree, if obfamcil, could bo satisfied 
from property outride the local jurisdiction : 
Rarlha v, Mucksoodun, 21 TV. R 201 (1874); 
also where as to the great bulk of the claim 
the cause of action arose elsewhere : Dc 
.Souza r Colos, 3 Mwl H C R 3S4 (1808). 
Kessowj) r Luckmidas, 13 B. 411 (1889), 
loavn luia been given it being reserved to tho 
defendant to move to have the onler set 
asiilu Radha v. Mucksoodun, 21 W. R 20t 
(1874) [it was held that the plaintiff could 
not object ns lie had acted on the orderj; 
where an order granted giving leave and 
tho suit IS withdrawn, the forco of tlio 
original order is spent: Sabbapathi r 
T^akshim, 24 M. 293 (1900); Icavo given 
may bo rescinded : a defendant is not bound 
to wait for tho hearing, but may apply on 
summons to take plaint oil tbofilc : Kcssowji 
e Luckmidas, ] 3 B. 404, 4)0. 41 1(1839); or 
it may form tho subject of an issuo for trial 
in thn suit ; Nagamoney V. Janakiram, 18 31. 
142 ({S')!); Rampurtab v, FTemsukh, 1C B. 
at p 99(1800); though formerly doubted : 
Jiarlha r .Tlncksooiliin. tupra, it is now 


settled that on appeAl lies from the order; 
Do Souza V Coles, 5 Mad. H. C. R. 384 
(I.SC3); Hadjee Ismail v. Rohima Bye, 13 
B L R D1 (2874); but an unsuccessful 
applicant should appeal aod not make 
another appbeation to another Judge : 
Jludelly t-. Srodelly, 8 3fad. IL C. R. 21 (1875). 
As to absence of leave and ret ywdicflfa, sec 
Abdul Kadir r. Doolan Bibi, .37 B 5C.3 
(1913) 

(1) Prosannamayi Dasi r. KadambmiDasl, 
3 B L R, 0. a J. 85 (1868); Jairam r. 
Atraarain, 4 B. 482, 487 (18S0) ; Jagad.smba 
f Padmamanl, C B. L. R 686 (1871); 
Scshagin V. Rama, 10 M. 448, 450 (1896); 
BaUram v. Ramc^ndra, 22 B. 922 (1805) 
[partition), Punchanuav Shib Chuader, 14 
a 835 (1887) [id. J ; tho words “ or all othrr 
Cflse? i/ the cause of acllon ehall have arisen " 
should be treated os being in brackets : Land 
ifortgago Bank v. Suddiirudecn Ahmed, 10 0. 
3C3 (1892). 

(2) Collector of Thana e, Krlshnanath, .7 R. 
322 (18S0). 

(3) Keehav Goriml Vinayak, 1.807. Boin. 
P. J. 425 ; a. c., 23 B. 22. 

(4) hlobunt Deo Sarun »■ Moonshcc 
.Mahomed, 24 W. R, 300 (1875) ; this was held 
for the purpose of tho Limitation Act. 

(5) Cheda Lai r Mulcliand, 14 A. .30 
(1891); Sladdayya t>. Venkata, 11 3L 193 
(1837); Ganga Prasad t\ Ifaroin, 15 A. 304 
(1893) ; as soon as they nro cut they become 
moveable property : Surat LaU Mondal v. 
Amor Haji. 22 a 877, 88S (1895) ; Mangun 
Jhav Dolhln, 25 C 692(1892); bntsconow 
in all cases, a 2. cl. 13 

(B) Sakharatai’. Vishrain, 19B 207(1894); 
Pandurnng r. Bliirarav, 22 B. 610 (1.897). 
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larnl^ of lirr luisKiiiirR c'tatc ; (1) Init not nllonnDr-t'R pauI in ronipcn<5a(ion fnv 
tn^rr colloclions from a Inl ; (2) iinr a right to he plarcil on the rc\enweTegi‘;ter.(.''*) 
The meaning of the term, ns used with rogfinlto HimlitLnw, sras diseiissod in the 
under-mentioned case.(4) 

Suits deemed to bo for immoveable property. — In the case of the 
High Courts there has been considerable conflict of opinion ns to the essentials 
of ]‘urisdiction. for wliicli provision has been made b}* the Charters; to avoid 
which in regard to the practice of the Mofussil Courts the section contains 
detailed provisions as to local jurisdiction. The High Courts have ordinarily 
no jurisdiction to try suits relating to immoveable property, where such property 
is wholly situate without the local limits of their original jurisdiction, (f>) and 
it would appear to be doubtful whether the Equitable jurisdiction of the IIipli 
Courts in India is of the same extent as that wlucb has been claimed by the 
Court of Chancery, namely, to take cognizance of any equity between persona 
residing within the jurisdiction respecting lands outside it{C) Moreover, 
the present tendency, even in the case of Enghsh Courts, is to abstain from 
interfering in pewonom where the matter concerns land outside their 
jurisdiction (7) It is generally agreed that a suit for partition of immoveable 
property is a suit for itninoveable property (8) So also is any suit seeking 
delivery to the plaintiff of land or other immoveable property. The Bombay 
High Court formerly appeared to take a view wlueb would restrict the words 
" amts for land or other immoxeahh ‘proiyerty" to amts of the last-mentioned 
character (9) The other High Courts have held that that expression includes 
amts other than those for the possession of land ; in fact, every suit in whicli a 
decree is asked for operating directly on the land, such os to enforce a eecnrity 
upon it for foreclosure or redemption Thus the decisions were conflicting upon 
the point whether such Courts arc empowered to entertain suits for foreclosure 
or^sale, or ’redemption of property beyond their local jurisdiction, (10) or for 

a B L. R. 134 (1870): B«liirani e Ram. 
chancira, 2i B 9^ (1898); ranclianiin 
MdIIic); f Shib Chuiwtcr Xultick, 14 C. 8'W 
(1887); Sc^bagili Bau v Rama Ran, 10 SI 
448 (1896) 

(9) Bot "ro Kesbav CoTind »• Vinayak 
Rainchanilra, 1897, P J 42.7. m wlar li 
RaiUMic, J ,olr«cn«l Ibat analogy should not 
bo invssrd too far, and had been dcijarto«l 
from ID suits broujsht to recoirr iiionry 
charged on immoreaWe proi>crty 

(10) According to the decisions of the 
Calcutta High Court it is setlleil tliat the 

Court has not jurisdiction inauch cases J-'u'.! 

Indian RaiUay Co «■ Bengal Coal Co . 1 (’ 
95,100(18771. Juggtulumba Ihissre i Pod 
domony Ihissei*. 15 Jl I* R 32l5, 3^9 (l^.C| 
Ribce Jaun ti Ilcerra Mahomi.d Jla'i.-.. ] 
Imk Jur X S 40(I8«)), Lalmoufj li, - , 
Juddomanth 8baw, I Iwl Ju-. *r -- ;.i‘i 
( 1860 ). Rlaqnh'rer Ramdhc'.r r> H.. ). uri< 


(1) Katha r Dhunbliaiji. 33 B 1, 11 
(1898). 

(2) Surendro Frosail t'. Kedar Nath, 19 C. 8 
(1891) 

(3) Bhikajif Pandu, 19B 43 (1893). 

(4) Balvantrao v Purshotani, 9 Bom 11 
C r. 99(1872) 

(.7) Leflcrs Patent, clause 12 ; see Hiikm 
Cliand, Res Jud 318 

(6) §cp ]'fr Sargent, C J , in II II Holkar 
r Dadabhai, 14 B 3.73, 359 (1890) 

(7) Land Mortgage Bank r Sudurudeen 
Ahmed, 10 C. at p 307 (1892) See Do 
Souza t' British South African Co , 2 Q B 
(1892) 358, British South African Co t 
CompanhiA de Mocambique, 1893, A. C 602 , 
Iluksi Chand, Res Jud. 320 See Keshav t 
Vinayak, 23 B. at p 97 (1897) 

(8) Bamchandra t. Dada Mahadev, 1 B 
II.C.R.Apr 76(1861); Jairamr Atmarani. 
4 R. 482 (1880) ; Paclmamamt Jagadsmba, 
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specific performance of contracts rclatingtolandBiraiIarl78ituate(I.(l) In more 
recent cases the Bombay High Court has also taken the broader vie\r.(2) In the 
■JIadrag High Court, it was held that & “suit for land" includes any suit in 
which a decree is asked for operating directly upon the land, (3) and therefore 
includes any suit brought to enforce a sccurityuponland, such as a suit for the 
sale of laud equitably mortgaged by deposit of title deeds : Moore, J., stating 
that the present section of the Code was simply an amplification witli details of 
the old section of the Act of 1859, on which clause 12 of the Letters Patent was, 
it appears, based, observed that he was prepared to go further, and to hold 
that the plirase "suit for land or other imvioveahle properti/," as used in the 
Letters Patent, includes all suits mentioned in clauses (o) to (/) of this section. 
If the property is situate outside the jurisdiction, the High Court cannot take 
cognizance of it, even if moveable property within the jurisdiction is also claimed 
in it; as clause 12 does not qualify the expression "in suits for land," etc., 
with tlie word only, and the words "all other cases " ate not to be understood 
as including cases of suits for immoveable plus moveable property, but those 
in which immoveable property is not involved (4) It is, however, generally 
admitted that every suit having any reference to immoveable property is not 
a suit for immoveable property (5) It has been held that a suit to recover 
title deeds of certain land outside the local limits, even though it may involve 
a question of title to that land, is not a suit to obtain possession of, or deal in 


0 C 31d (18W). In the matter ©f S. J. 
L’slie. 9 D L. R. J71 { 18 W. R. 2C9(J872); 
Kanti Clmntlcr Pal Cbowdhry p. Kiawry 
Stohun Roj, 19 C 301. n. {1887). Ebrabim 
Uinail Timol v IVovoa Chandcr Miller, 3C C, 
59 (lOOS). Seo, however, observations of 
Oartb, CJ, m Delhi awl London Bank n 
Wordic, 1 G. at pp. 257, 2C3 (1870). Con- 
trary Views wore at one timo hold in Bom- 
bay . Sorabji r. P^attonji, 22 B. 701 (1898) , 
Holkar i- Dadabhai. 14 B 353 (1890); but 
not en now. Vagboji r. Catnaii. 29 B. 
219 (1009); Zalekabai r Ebrabim Haji 
Vyedma, 37 B. 494 (1912). Biiuilar views 
jirovailod formerly as to auils m the Mofu<i9il ; 
Venkoba r. Bambhaji. 9 B 11. C. R. 12 
(1872) ; but the law is now altered in tins 
respect by tho express words of the section : 
Vithilrao V. Vaghoji, 17 B. 670 (1892) Tho 
^ladra<i High Court haa recently taken tho 
name views ns those of the Cnlcntta ILgli 
Coart : Raluni r. Kushnasawmy, 27 M. 167 
(1903) ; Sumlara Bai Sahiba v. 'nrumal Rao 
8 ahib, 33 >L J31 (1909). 

(J) In RamdLoDo Bbaw o. Xobumoncy 
Dus«oc. Bourko, 218 (1805) [see as to this 
ra*o the Delhi and London Bank v. Wordie, 

1 C at p. 25C; Kelho r. IVaser, 2 C at 
p. 4, VI ; .Tuggodnmlia Dowao r. Puddomoney 


Dossee, 15 B. L R. 329; Land ilfortgago 
Bank v. Suduruddeen Ahmed, 19 C. 3GC], 
and H. H. Holkar r Dadabhat, U B. 353 
(1800), tho Court was held to have, and in 
Srecnatli Roy v. Cally Das? Ghosc, S Cl 82 
(1879), not to have, jurisdiction. In Land 
Alortgage Bank r. Suduruddecn Abraed,*I9 
C 358, 35C (1692), it was suggested that there 
18 a distinction between a vendor’s suit and 
a purchaser's suit for epocific per/ormanoe. 
This caso wos followed in an appeal from tho 
Alofussil in Jagadi? Chandra Deo v. Fa< 
troghao Dso, 33 C 1005, 1075 (1900). 

(2) Seo Zuickabni V. Ebrahim Haji Vyedina, 
37 B. 494 (1912), and cases therein cited 

(3) Nalum r. Ivruhn.asawmy, 27 M. 157 
(1903). 

(4) Jairam Harayan v. Atmoram Narayan, 

4 B. 482 (1880) ; Balaram f. Bamchandra, 22 
B. 926 (J69S) ; Seshagin r. Rama, 10 M. 448 
(1896) ; Ifara Lall Banerjee r. Nitambini, 29 
G 316, 322 11901). 

(5) It has been held by a Full Bench of 
tho Bombay High Court that a Small Cau<Q 
Court can entertain a suit tho principal 
purpose of which was to determine a right 
to ixnmoveaLle property if tho rcLof claimed 
waa for pajment of money: Putfangowda 
V. N'lUcanth Kalo, 37 B. 075 (1013). 
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any way with, land and is tlicrcforo cogniraUo by iLo High Court ;(1) but this 
ha^ been disputed (2) So also where in a suit by a landlord for rent no relief 
is claimed in respect of the land, but it becomes necessary to dctcrmlno what 
the nature of the tenancy was, that question does not make the suit ono “/or 
Inml.” (3) The High Court lias also taken cognizance of an application to file 
an award which provided for the dissolution of a partnership in lands outside 
the local limits, and also that the defendant’s share in the property should stand 
charged with the payment of a certain fund to be duo by him to the plaintiff, 
and that tho defendant should execute a mortgage of Ids share to tho plaintijT 
as security for such payment, and that the tea-garden at Darjiling should be 
soldinCalcutta.fl) 

The general Equitable jurisdiction of the High Court, on the original side 
nhich it has inherited from the supremo Court, which in its turn adimnistcred 
tho Chancery Ilules, must also be considered (Wrfc post). So tho Courts of 
Equity will exercise their powers in personnm in the case of trustees and others 
resident within their jurisdiction, to oblige such persons to perform trusts, to 
carry out contracts, and to obey tlie rules of Equity even where the subject- 
matter of tho trust or contract or equity may be land situate out of their juris- 
diction (5) Again, there is the Equitable jurisdiction by grant of an injunction 
or appointment of a receiver. Tlius a suit for damages to certain immoveable 
property by a nuisance caused on it, and for an injunction to restrain the nuisance, 
has been held to be a suit not for immoveable property, but exclusively 
pcrso 7 iam (6) Similarly, a suit by some of the trustees of on endowment of 
certain lands against their co-trustees in possession, for a declaration of plaintifl’s 
title to be shthails jointly with the defendants, for the settlement of a schemo 
for tho pcrfoimanco of the worsliip, for tlio appointment of a receiver, for on 
injunction to restrain the defendants from interfering with the property, and 
for an account, is not a suit for those lands (7) 


(1) Jiiggcrnauth r Brijnath, 4 0 322 
(1878) ; foil in Rungo Lai Irflira f. Wilson, 
2GW.N. 719 (1898) 

(2) Zulcl^abai v. Ebrahim Ilaji Vyadioa, 
37 11. 491 (1913). Sint for title deeds of 
immoveable property is a suit for immove- 
ablo property ; and sco Bussunt Koomaru 
r. Kumal Koomaru, 7 S. I) A Sal ICS 

(3) Rungo Lall Lohea v. Wdson, tupra , 
nor even though tho plamtifi's titlo to the 
land in respect of which the rent is sought 
to bo recovered may incidentally come in 
question : Chintaman v, 3Iadhavrav, C 
B IL G R. 29 (18G9), and tho property is 
situato tn a foreign* State* Bhujbal i 
Nanbs]u, 19 A. 430 (1807). But such suits 
may bo treated as local under special legis- 
lation, ii<f« poit. 

(4) KclLe i Fraser, 2 C 445 (1877). The 
grounds of the decision were that the suit did 
not invohe any determination of title |o 


lanil, being in tins respect distinguishaLIo 
from Delhi and London Bank v. Wordie, 1 C'. 
240 (187C) In tho ease, Iiowovcr, of such n 
suit, and al«o others outside Residency 
towns, tho effect of clause (d) of tho section 
will have now to be COnsiderevL 
(5) See Delhi and London Bank v. Worilio, 
1C 249,252,203(1876); Bagram v Moses, 
I Hyde, 284 (18G2-3) 

(C) Bajmobun Boso p E 1 R. Co. 10 
BLR 241, 218 (1872) Sec also East 
Indian Railway Co ». Bengal Coal Co , 1 C. 
95, 100 (1875) . Delhi and London Bank v. 
Wordie, 1 C 219. 251, 203 (1876). and cases 
tJare cited. As to tho issue of prohibitory 
onlers, see Itanilocbun biTkar r Kasunee 
Dtbce, 10 11 L. R 63 « (186S), and Wood, 
roffo'a Injunction*. 2nd ed., CIi. L • 

(7) Jggeodumba r. Puddomoney, 15 B 
It. 318. 32t, 325, 330 (1675); but see as to 
pr<-iTcr, lladjee Ismail p Haiijee Jlahoninl, 
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An ordinary suit for administration, ^rhich raises no question of title to 
the property in suit, is not a suit for Iand.(ll But where a plaintifi suSd for 
a declaration tliat he was entitled to immediate and absolute possession of 
properties both moveable and immoveable, the latter being wholly situated 
outside the jurisdiction, for the construction of a will, for an account by the 
executrix, for administration and other relief, it was held that the suit was one 
for land and that the High Court had no jurisdiction to entertain it.(2) . 

Passing to the present section, which governs the Provincial Courts, 
■having regard to its full and precise language, there can hardly be any 
diSerence as to the character of the suits to which the principle of local juris- 
diction must be held to apply The insertion of the words “iciVA or 
mthout rent or projUs ' is intended to remove any diiBculty there may be where 
the defendant does not reside intliin the local jurisdiction of the Court within 
the jutisdictiou of which the property is situate. The only clause as to wbicli 
there is any room for dispute as to its application is clause (d), the words of which 
are very comprehensive, and wide enough to include various classes of suits 
which might not be held to be for immoveable property under the Letters 
Patent (3) 

The following have been held to be suits of the nature referred to : a suit 
to have certain lands declared liable for the satisfaction of an instalment bond ; (4) 
to enforce a right of hypothecation by sale ; (5) by vendor to enforce 
specific performance (5) A bond hypothecating the structure of a house, ex- 
clusive of the land beneath, was held to create an interest in immoveable 
property (7) A suit is for such an interest which is brought to enforce pay- 
ment of principal and interest both as a simple contract liability and as a 
debt secured by a collateral mortgage of immoveable property, (8) or for a 
declaration of title to a share in vaishasans (allowances) charged on the 
revenues of villages (9) A right to hc^ule was held to be an interest in 
immoveable property within the meaning of the Provincial Small Cause Court 
Act, 186:> (10) A nght to hold land free from Government assessment, (II) or 
to have awatercourseopenediu one’s land, was held to be an interest in land; (12) 

13 B, L. R 91, 99 (1874), end WowJroffe’s 
Itrccim'S ; and SCO Mohan Laiji f. Gordhon 
Jfrtharaj, I*. C. 35 A. 283 (19I3} 

(eucccssion of shobAit, proof of title). 

(]} See casc« refcrml to in decision cited 
in next note. 

(2) Ilara Lall Banerjer r. Nitonibini Did.i, 

2flC 316(1001). ' 

(3) See Ilukm Cfaand, C P. C. 277, Bca 
.Tud. 3JO. 

(4) Rom IaII Mookerjee r. Chettro Ooo- 
msree, 15 W. R, 277 (1871). 

(5) KornyBcharl r, RaoiNwaiit, 2Agr*. 

2 tl ; Leslie r. Land Slortgage Bank, 9 
B R. 171 (1871); Abmedeo Begum v. 

Dabeo Penuud, 18 W. R. 287 (1872); 

^(ohQlncd Khuleel r. Sona Kooor, 23 W. It, 

123 (1874); Buldeo Posi r. Mn<t. Kocr. 2 


A. H. C. R 19 (1870) ; Gnclri Lai v. Jogan- 
natb, 8 A. 117(I8SC) ; BolakcoLallv Perlam 
Singh, 6 C. 923 (1880) ; Vithalrao r. VaghoJ:, 
17 B 570 (1892). 

(0) TiOchmaTj Das v. Jfnalett, 1801, P. R, 
No. 39, it being held that the case fell ivithiii 
clause (d) 

(7) Narayana v. RAmasawmy,8 SLIL C. B. 
100 (1875) 

(S) Jorneswar v. Mshabecr, 1 C. 1C.7, 107 
(1675). See Kristna Bow r. Hoeliapo, 2 M 
IT. C. R 307 (1881) 

(9) Kesbavv Vinayak, 23B 23(1697). 

(10) Appnna v. Nagia, 6 B 512 (18S0). 

(11) Bhujang Mahader v. Collector of Bel* 
gaum, IJ B Jr C R I (1874) . 

(12) OodojcMurec t. Iluro Kuhorc Diift, 
4 \V. B. 107 (ISC,-;) 
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also a suit for tlie iccuNcry of piirchasc-iuonry under contract for the sale 
of land.(l) A suit for grazing dues by tlie lessee of the gras^ of certain Govern- 
nicnt land, ('2) and a suit for the recovery of tolls by the lessee of a Government 
ferr)%(3) involve an interest in immoveable property, and have on that 
ground been held to be not cognizable by a Provincial Court of Small Causes. 
.Vnd bypothccation of immoveable properly creates an interest in that property 
w-ithin the meaning of ^hat Act.(4) Clause (c) has now been amended to 
include both mortgages and charges and suits for sale as well as those for fore- 
closure or redemption. 

A suit to enforcQ a foreign judgment, (5) a suit upon an agreement to 
grant a lease, (6) and a suit to follow the purchase-money of land taken up 
under the Land Acquisition Act, over which the plaintiff had a mortgage 
lien, (7) and a suit for a declaration that the plaintiff were the persons in 
reality beneficially interested in a decree for sale on a mortgage although the 
decree did not run in their names, (8) arc not suits of the nature mentioned 
in clause (d). • 

Clause (c) contemplates an essentially different class of suits, viz. suits 
(or money as distinct from those for property. They have been treated as 
local, as the wrong forming their basis roust usually take place where the property 
is situate, and they can also be most conveniently inquired into there (9) 
A suit for compensation for wrong to immoveable property is, unless within 
the proviso, within the intention of the section, and a claim for damage to land 
cannot bo said to be a claim which can be entirely obtained through the personal 
obedience of the defendant, even though it may be joined ^vItb a claim for an 
injunction (10) 

As regards clause (/), it has been already pointed out (11) that moveable 
property is generally deemed to follow the person, and the reasons why an 
exception is made W'hcre the property is under distraint or attachment and 
therefore incapable of a change of position 

It is to be observed, generally, that suits for money or moveable property 
may be treated as local under special legislation. Thus while, as a general rule, 
suits for rent are not suits for immoveable property, (12) and do not therefore fall 
within this section, sects. 144 and 193 of the Bengal Tenancy Act make special 
provisions as regards suits between landlord and tenant (13) 

Proviso. — This proviso relates to the well-known Eqmtable jurisdiction 
in fersoMtn. According to the maxim “ Equity acta in personam," that is, 


(1) JIaturi Subbayya v. Kota Knsbnayya, 
28 JL 227(1904) 

(2) Khuda Baksh v. Dana, 1895, P. B. 
No. 13 

(3) Gokal Cliand t Lai CLaiid, 1897, P B 
No 48. 

(4) Muniioo Lall t Piguo, 10 \V B. 379 
(1808). 

(5) Drooj) r. PocU, 9 W I! 215 (ISOS) 

(6) LlUa Ham r. Bibcu Cbowbain, 22 
\V. P. 2s7(l874). 


(7) VenLatav Kristioasami.GSI 344(1882) 

(8) Ahmad Khan v Abdal Bahmao, 26 A 
003 (1904) 

(9) Sec lIuLm Chanel. C P C 270 

(10) &n.pi Watson. 20 C 639(1893). 

(11) Vtdeanle, p 74 

(12) Vtdeanle, p 1S7. 

(13) Cbowdhry Fatlori DaarkaNath.TC 
W N 402(1903): and as to Bengal Acts, VI. 
of IStL*. and 1 of 1879, see Niimoni bingh 
IXo r. KHu Naik, 20 C. 425 (1692). 
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it regards its decrees as commands or directions addressed to the defendant 
personally rather than as decisions directly affecting the subject-matter of 
dispute. Though the Court cannot, in the case of lands situate without the 
j urisdiCtion,give relief t» rem, still it can enforce its judgment, which is in -personain 
by process in personam, as by attachments of the person, lands, and goods of 
the defendant within the jurisdiction until the defendant complies with the 
Order of the Court, Thus in accordance with the principle laid down in the 
leading case on the subject, Penn v. Lord Baltimore, (1) the Court of Chancery 
has entertained actions for account and discovery of rents and profits ; for 
specific performance and injunction; for foreclosure of mortgages, and for the 
execution of conveyances and the like regarding lands situate abroad, and 
whether within the King’s Dominions or not, thougli if the very title itself to the, 
lauds is in question, the Court will not assume jurisdJCtion,(2) 

The Courts have thus compelled the performance of contracts and trusts, 
which i7crc not either locally or ralione domiciht within their jurisdiction.(3j 
But in this country the power to make orders in personam, though the subject- 
matter of the suit is without the jurisdiction, which jurisdiction exists both 
m the case of the High Courts and the Provincial Courts, must he considered 
With reference to the limitations on jurisdiction imposed in the case of the 
former by the Letters Patent, and in the case of the latter by the provisions 
of this section In the case of the High Courts, regard must he had to the 
real object of the suit and to what are the rights and intentions of the 
respective parties, and those cases wliich are founded upon the principle laid 
down in Penn v Baltimore must be distinguished from those which depend 
not so much upon the jurisdiction generally exercised by Courts of Equity, as 
upon the question whether the suit is substantially one within the statutoiy 
jurisdiction conferred upon the Courts (4) So when a suit which, though in 
form one brought for an injunction or relief obtained through personal obedience, 
is lu substance a suit “for land," which land is situate without the local limits 
of the jurisdiettonof the Court, the latter has nopowerto grant thorelief praycd.fh) 
The Equitable jurisdiction of the High Courts is not as extensive as that w'bich 
has been claimed by the Court of Chancery (6) Though the Courts here arc 
governed by the same principles as those wliich are acted upon by Courts of 
Equity in England, this is only so far as such piinciples arc not at variance with 
express legislative enactment (7) 

The test of jurisdiction in all such cases is rather tlic nature of the claim 


(1) S 'White and Tudor, 1/ (X837, Cthcd 

(2) Sco Woodzoffe’e liguiictiona, 3rd cd. 
1 19, and cases there cited, and <zn/e, p. 1S7. 

(3) Ewing t'. Ewing. 9 A. (X 3(, cited in 
Koshiaatli e. Anant, 2 Bom. L. R. 47, 49 

tl$90] ; but tlicjarisdiition has its limits, oro 

/n re Jlawtbowe, 23 Cli. D. 743, ref. to in 
Ki shar r. Vintyak, 23 B. at p, 27 (1807). * 

(4) Delhi and London Bank r. IVordio, 1 C, 
219. 2C3 (187G); Land ^fortgsgo Bank t, 
huduruddwn Ah.ucd, 19 C 35S. 3C7 (1892). 

(5) East Indian ItailttBy Co r. Bengal 

\ 


Coal Co , 1 C. 93 (18731; similarly in tho 
case of relief by rcceirer : DoUu and Loudon 
Bank r. W'oribc, tuj>ra. 

(0) JVrfc ante, p ISO. So it has been 
pointed out that tho express words of rlauso 
13 of tlio Lcttera Patent render tho prineijilca 
of tho decision in Paget v. Edo, L. R. 28 Eij. 
128, Inapplicable. East Indian Railway Co. 
r, Bengal Coal Co., 1C 93,100(1875) 

(7) Kashinath o. Anaut. 2 Bom. L. R. 47 
(I899^ 
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made in respect of the property in suit rather than the actual situation of the 
latter. If the suit is not, by reason of its substantial character ond tlio pro- 
visions of the Charters, within the cogniiancc of the Court, the latter is unable 
to grant relief. But where the relief sought is purely in fcrsonam and 
not in rem the Courts arc empowered to niahc a decree which shall ho of the 
same cli3ractcr.(l) 

The same rule applies in the ease of Courts other than the Presidency 
High Courts ; but in this case.thc pro%-i8ions of this section must be considered. 
Under it, such Courts may exercise a jurisiliction in fersonam, but tlio juris- 
diction seems to be of a more Umited extent. Not only ore they expressly 
deprived of power to entertain suits for foreclosure, sale or redemption, but 
the limitations imposed by clause (d) arc in terms extensive, and the proviso 
determimng their powers to act t» personam limits the exercise of such poweis 
to eases where the property is held by or on behalf of the defendant (2) 
resident within the jurisdiction, (3) when the relief sought can be entirely obtained 
through his personal obedience, and where the property -is situated in 
British India (4) 

“Actually and voluntarily resides.”— As to the meaning of these 
words, see the notes to sect. 20. 


17. Where a suit is to obtain relief respecting, or com* 
g . . pensation for vrrong to, immoveable pr^erty 

prmr*y”tSS'’within situate within the jurisdiction of different 
jurWicuon o( different Courts, the suit may be instituted in any 
*■ Court within the local limits of whose 


jurisdiction any portion of the property is situate : 

Provided that, in respect of the value of the subject-matter 
of the suit, the entire claim is cogmzabic by such Court. 


1 $. 10 .] 


Scope of section. — This section gives jurisdiction to a Court to entertain 
a suit in respect of properties partly situate within its tcmtorial limits and 
partly out of it, where the same rchef is sought in respect of the whole of the 
properties.(5) The section corresponds to sects H and 12 of the Code 
of 1809 ; as also to sect. 19 of the last Code, with the exception that the 


(1) See Woodrofle's Injunctions, 3rU ed. 
p 47. 

(2) Crisp f. Watson, 20 C 089 (1893), in 
winch the proTiso was held not to apply 
where the wToag for which compensation was 
sought was trespass to property in tho plain- 
tifl’fl possession. Tho reason of tho rcstric 
tion introduced by these words dors not 
appear to bo clear ; but to mate tho pronso 
appheahio tho property must be so held at 
tho tune of the institution of the suit Lach- 
man Das v. llaslctt, 1S91, T. 11 No 39, 


Hukiu Cband, G P. C. 282. 

(3) Isakr Khatij*,23B. 760(1809), 8 c., 
1 Bom. L. R 370. 

(4) See Keshan Viaayak,23 B. 22 (I897j 
(dist , RaUnahsntar t Gulabshankar. 4 B. 
H C. R 173 (1867), in which the question of 
title only incidentally arose), where the 
•nit was held to fall within the sub'tantire 
clanse of • 1C of the Code of 1882, and was 
not coTrred by the pronso 

(5) MasejL r Steel, 1 1 G. at p W5C (1887) 


/ 
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it regards its decrees as commands or directions addressed to the defendant 
personally rather than as decisions directly affecting the subject-matter of 
dispute. Though the Court cannot, m the case of lands situate without the 
j urisdiction,give rebel mi rem, still it can enforccits judgment, which is in^ersomm 
by process tn personam, as by attachments of the person, lands, and goods of 
the defendant within the jurisdiction until the defendant complies with the 
order of the Court. Thus in accordance with the principle laid down in the 
leading case on the subject, Penn v. Lord Baltimore,(l) the Court of Chancery 
has entertained actions for account and discovery of rents and profits ; for 
specific performance and injunction ; for foreclosure of mortgages, and for the 
esecution of conveyances and the Idee regarding lands situate abroad, and 
whether within the King’s Dominions or not, though if the very title itself to the 
lands is in question, the Court will not assume jurisdiction (2) 

The Courts have thus compelled the performance of contracts and trusts, 
which were not either locally or rationc domicilh within their juri5diction.(3) 
But in this country the power to malcc orders in personam, though the subject' 
matter of the suit is without the j'urisdiction, which jurisdiction exists both 
in the case of the High Courts and the Pronneial Courts, roust be considered 
with reference to the limitations on jurisdiction imposed in the case of the 
former by the Letters Patent, and In the case of the latter by the provisions 
of this section In the case of the High Courts, regard must be had to the 
real object of the suit and to what are the rights and intentions of the 
respective parties, and those cases wliich are founded upon the principle laid 
down in Penn v. Baltimore must be distinguished from those which depend 
not so much upon the jurisdiction generally exercised by Courts of Equity, os 
upon the question whether the amt is substantially one within the statutory 
jurisdiction conferred upon the Court3.(4) So when a suit which, though in 
form one brought for an injunction or relief obtained through personal obedience, 
is in substance a suit “/or land," which land is situate mthout the local hunts 
ofthejurisdictioaof the Court, the latter has no power to grant the relief praycd.(D) 
The Equitable jurisdiction of the High Courts is not as extensive as that which 
has been claimed by the Court of Chancery (6) Though the Courts hero oro 
governed by the same principles as those wliich are acted upon by Courts of 
Equity in England, this is only so far as such principles are not at variance with 
express legislative enactment (7) 

The test of jurisdiction in all such cases is rather the nature of the claim 


{!) 2 White and Tudor, L. C. 837, Wh cd. Coal Co, I C. 05 (1875); eimilarly in tho 

(2} Sec WoodrolTc'a Injonctions, 3rd oA caso of relief by receiver s DeUu and Loudon 

, 1 19, and cases there cited, and ante, p 157. Bank r. Worebe, «u/>ra. 

(3) Ewing V. Ewing, 0 C. 34, cited m (G) Vida ante, p, 150. So it has been 

Kaslunath r, Anant, 2 Boni L. It. 47. 49 pointed out that tho express ^vords of clause 

(1899) ; bat the lamilictioiiliaaits limits, see 12 of the Letters Patent render tho principles 
In re Haw t home, 23 Cli. 1) 743, ref. to In of tho decision in Paget v. Edo, L. 11 . 18 Eij. 

Kialiav r. Vinayak,23 B at p. 27 (1897). • 118, inapjiLcable. East Indian Paihvay Co. 

(4) Delhi and London Bank r. IVordie,! C. t' Bengal Coal Co, 1 CL 95, 100(1875) 

I ’ 2C3 (1S7C); Land Mortgago Bank ». (7) Kashinath v. Anant, 2 Pom L. P,. 47 

* , f^uduruddeen Altmcd, 19 a 358,307(1893). (1699) 

I 1 (3) East lo'Uan Itadway Co. r. Bengal 
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made in respect ot the properly in suit rather than the actual situation of the 
latter. If the suit ia not, by reason of its substantial character and tho pro- 
visions of the Charters, stithin the cogmz.ancc of the Court, the latter is unable 
lb grant relief. But where the relief sought is purely i« jicrsojiam and 
not tn rem the Courts arc empowered to mahe a decreo which shall bo of tbo 
same cbaractcr.(l) 

The same rule applies in the ease of Courts other than the Presidency 
High Courts ; hut in this caae.thc provisions of this section must he considered. 
Under it, such Courts may exercise a jurisdiction i« personam, but tlic juris- 
diction seems to he of a more limited extent. Not only arc they expressly 
deprived of power to entertain suits for foreclosure, sale or redemption, hut 
the limitations imposed by clause (d) arc in terms extensive, and the ptoriso 
determining their powers to act tn personam hnuts the exercise of such powers 
to cases where tho property is held by or on bebalf of the defendant (2) 
resident within the jurisdiction, (3) when the rebef sought can be entirely obtained 
through his personal obedience, and where the property -is situated in 
British India (4) 

“Actually and voluntarily resides.”— As to the meaning of these 
words, see the notes to sect. 20. 


17. Where a suit is to obtain relief icspccting, or com- Is. i9.l 
M pensation for wrong to, immoveable properly 
property "tSS'’Sthtn Situate within the jurisdiction of diflercnt 
jurwicUon of diatrent Courts, the suit may be instituted in any 
®"'*^**' Court within the local limits of whoso 

jurisdiction auy portion of the property is situate : 

Provided that, in respect of tlto value of the subject-matter 
of the suit, the entire claim is cognizable by such Court. 


Scope of section. — This section gives jurisdiction to a Court to cutertuiu 
a suit in respect of properties partly situate within its territorial limits and 
partly out of it, where the same rebef is sought in respect of the whole of the 
properties (5) The section corresponds to sects 11 and 12 of tho Code 
of 1859 ; as also to sect 19 of the last Code, with the exception tlinl the 


(1) See WoodroCo’s Injunttions, 3rd cd. 
p. 47. 

(2) Crisp f, Watson, 20 C 0S9 (1603), in 
which tho proviso was held not to apply 
where the ivronglor nluch compensation was 
sought n as trespass to property m tho plain- 
tiff’s possession. Tho reason ol tho rcstno 
tion introduced by these words does not 
appear to bo clear ; but to mate tho j<ro\iii<* 
sppUeablo tho property must be so IkM «i 
tho time of the institution of tho suit : 1i<» b 
man Das i-. llaslctt, ISUI. 1' U Ni. :iw i 


Hukrn Chnnd, C P O. 2tO. 

(3) Isatr Khat»j*,'23U.7AaUVV"'); > cv 


1 Bom. L. K 370 

(4) See Keshan • Mimah 2^ U 21(1597} 

(dist, RataiwhmVar * ilnlil-htnh’ir, 4 1’. 
II. C It. 173 tlM'71. In nbl’h tbr itti'-tienTf 
tltlo imly hvM'htdU yiVa-c the 

suit Hsa Md In tMl aithlU tlio snWnrt.if- 
.d • Iw .d Ibelvil.t,! aid 1 1, 
i.mir.t Ivt tb.. 

tM Mwri., Sl..l.lK\-ti , 
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lasit paragraph of that section relating to property situated in different 
diatncts, and the words “ within the limits of a single district but” before 
” within the jurisdiction” in the first clause of the present section, -bave been 
omitted. The words “ to obtain relief respecting, or compensation for wrong 
to, immoveable property ” should not, it is submitted, be construed in any 
restricted sense, but embrace all suits relating to immoveable property men- 
tioned in sect 16 (1) The provisions of this section arc intended for the 
benefit of litigants and to avoid multiphcity of suits. It says nothing as to 
one or more causes of action. And it applies to a suit in which the rehef claimed 
is in respect of more than one cause of action, umty of cause of action 
in respect of w-hich icHcf is claimed being immaterial (2) Where there is 
but one cause of action in respect of different pioperties situate in different 
jurisdictions a plaintiff should avail himself of the provisions of this section, 
and if he does not a second suit will not he.(3) Where jurisdiction has once 
properly vested in a Court it will not be taken away by reason of a bond fdc 
compromise withdrawing the claim in respect of property within the jurisdic- 
tion (4) The section, however, while it gives opportunities to the litigant, 
does not extend the powers of the Court, except in so far as upon the initiative 
of the former it obtains jurisdiction. Neither under this section, nor 
otherwise, has the High Court in its appellate jurisdiction power to 
confer jurisdiction on a Comt m District A to deal with a suit commenced 
and prosecuted m District B relating to lands in B. Nor does the Code 
empower the High Court, without consent of paitics, to change two suits, one 
of which it has itself dismissed, into one suit of a totally different description 
from either of them.(5) 

A Scheduled District not being a district within the meaning of this section, 
a Court at Moradabad was held not to have jurisdiction over a suit relating to 
immoveable property, of which a large jiortion was in Tarai District, so far as 
that portion was concerned (6) 

The section does not apply to the Pres.vl'‘ncy High Courts, and therefore 

(1) As to mortgage suits, tide post, and as [icf , Grish CliunrierMookcrjeo v. Eamcasuroe 

to foreclosure 5 Kbcttcr Mohun Das v. Dabec, 22 iVt 308,300 (1874); Pattaravy 
Cbuodcrmonoy, Coryton, 325 {18C4), sales v. Audjtnula.x^y. H C. E. 419 (1870)1 ft 
of land ; Asliruf Ilossem r Lazarus, S. D. « submitted tbS is not now law. Seo as to 
N. W. 1861, p 588, cited in O’Kinealy’s suits for partiariiartition, Han Narayan i 
C. P. C. ; iwrtitions Anup Sliah Singh v. Canpatrav, 7 3J 272 (1883), Cliandu v 
Jaswant Shah Singh, 1891, P R Na 10 ; Kunhained, 14 JIL J21, 32G (1891) ; Haridas 
cited m Hukm Chand, a P. a 330. Sanyal v. PTannath. 12 a 506 (1836); 

(2) Harchandar Smgh v Jjil Bahadur Mukunda t’.Lchuraux, 20 a 370,383(1892) ; 

Singh, 16 A 350(1891) " ‘ ■" * 

(3) Jiimoona Dassw r. Bamasoonderce, 2 
W. R 148 (1805) In Sabba Rau r. Rama 

Rau, 3 M. If C R. 370 (1867), howcicr. Kubra Jan r. Ram Bah, 30 A. 5G0 (1908) 
which vas also ileciilnl under Act VIIL of (5) Kamim SoradasI Chondhrani r. Kah 
1859, which required the lea^c of a superior Prosunno Ghosc, 12 I. A. 216 (1885) ; 12 C. 
Comt [seo ITsrclianilar Singh v. Lai Bahadur 225 (1835). 

Singli, 10 A. at pp 301, 362 (I860J, it was (6) Ram Rataii v. Lalta ITasad, 17 A. 483 
hcM (hat the section was {icrniissirc, and (1695). 
that srpnrete suits for partition would ho 



suns IN UENKUAL. 


l’*J T 1. 
Sec, 17, 


lt)9 


when part of the iniiuox e.»blc property is without the jurisdiction, leave must ho 
obtained prior to the iu'^titutioii of the smt (1) The restrictive words of clause 12 
of the Letters Patent apply to the ease of a plaintiff ; therd is no similar Tcstrain- 
ing provision apphcnhlc to a ease where the person seelcing the cxcicise of the 
Court’s jurisdiction is the dcfcndant.(2) 

Suit : Execution, — Applications for execution arc proceedings in suits, (3) 
being hut a continuation of the proceedings in the suit in which the 
decree was passcd.(4) But they arc not a suit, and tho section deals with 
the institution of a suit, JuriscUction over execution proceedings depended, it 
Was held, on the provisions of sect, 223 of the last Code, and the present pro- 
visions had reference to original suits only. A decree-holder could not, it 
was held, therefore, take execution proceedings relating to or against immoveable 
properly at his option under this section simply on the ground that a portion 
of the property was situate within tho local limits of its jurisdiction (5) 
Prnnd /ac«e, however, every Court having junsdictioa to try a suit has 
jurisdiction to execute its own decree m that suit (C) If a Court has jurudiction 
under this section to entertain a suit and to make a decree for sale, it follows 
that it has jurisdiction to sell all and every parcel of property comprised in the 
decree, although one or other of the pareeb may be beyond the local limits of 
its jurisdiction (7) And it has been recently held that while tho provisions of 
sects. 38 and 33 indicate that no Court can execute a decree in which the subject- 
matter of the suit or of the application for execution is property wholly situated 
outside the local limits of its junsdiction, yet there arc several exceptions to 
this rule, as in cases of decrees for sale of mortgaged property or in eases of 


(1) PiasamiamoyiDasie Kadamlim Da$t, 
3 B. L. n , 0. C., 8S (186S) s Jagadamba v. 
Padsumam, 6 B. B. GSG (1871) ; Bank of 
Hindustan v Kundololl Sen, 11 B L B. 301 
(1873) i Jairamv. Atniaratn,4B. 482 (1880) ; 
Scshagin r Bama, 19 9L 448 (ISOG) ; aod 
QR/e, p 104 The decision m Naram Singh 1, 
Ram Lall Hookerjee, 3 C. 370 (1878), is not 
law. S. 19 of tho last Codo did not apply to 
the High Court. 

(2) Kissory Mobun Boy v Kali Churn 
Chose, 24 C. 190 (1897) But see Sarat v 
Nahapiet, 37 C 907 (1910). 

(3) S. 139, post. 

(4) Gopi Slohan Boy v Drylaki Nundun 
Sen, 19 C. 13. 15(1891) 

(5) In Shuiroop Chnndcr v. Amccrunnissa, 
S C. 705 (1SS2), It vas said that " tho change 
introduced by s 19 Las been atcepted as 
applicable to execution proceedings aUo.” No 
authority was cited, honeicr, in support of 
this statement, and the observation was not 
necessary for the <lccision, which is dealt mth 

and \» Inch w as to tho effect that a Court 
should proceed with tho execution of >!•» 


decree as against an entire revenue paying 
estate, e\ en though a part of it be situate out* 
side tho junsdiction, it being added that tho 
caso would bo different if Iho projvrty con- 
sisted of different taluks ur estates, tho wiinlo 
of any one or more of which was situate in tho 
other districts. As regards portions ul tho 
same property tho rule was indepoodent of 
s 19,bavingbcenrecognizodundcrthcfDTmcr 
Code. 8co Hukin Chaud, C P. G. 331, 332 , 
Kally Prosonno Boso a Dmanath Mulliek, 11 
B L B 50 (1873) . Dnnoeool niuiiiler i 
llmry Nath, S C R. B- 331 (IS77). llunga 
Karsm v Annunda, 12 C. I-. It 4UI (1SS3) , 
Bam LbU Moitra r Bama Suodari, 12 C, 
307 (I8S5). Ma-<««>k e Steel, 14 C ll'lj 
(1887) , Chose, J , hrl.l that s 223, cl 2, »'f 
llic last Ole »a.s to bo ci.nstrucd si |f lU 
w ord •" » holly ” w as lasertcil af U r *' slt i,iJa ' ' 
See notes to s 38. 1*0*1 

(b) Jsgemath Sahai t Diji Itsiii .2 

C. 871. 874 (IS93). 

(7) Gopi Mohan Roy r. 

Sill, 19 C 13. 15 (1891). 
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attacliment of salaries of public officers and of sale of entire estates situated 
■ndtliin the local limits of the jurisdiction of more than one Court under 0. XXI. 
r. 3.(1) It was held that sect. 223, clause (c) of the former Code was not man- 
datory, but gave a discretion to the Court.(2) So a Court which had juris- 
diction to pass a decree for the sale of property comprised in a mortgage had 
also power to carry out its decree by selling the property, even though a portion 
of the property was situated outside the local limits of its jurisdiction.{3) See 
now notes to sect. 38, post. 

18. (1) Whe^'c it is alleged to be uncertain within the 
Place of Iniiiiudonoi *1“® jimsdiction of which of 

suit where local limits two Or more CouTts any immoveable property 
a're utSnl”""”"’ situate, any one of those Courts may, if 
satisfied that there is ground for the alleged 
uncertainty, record a statement to that effect and thereupon 
proceed to entertain and dispose of any suit relating to tnat 
property, and its decree in the suit shall have the same effect 
as if the property were situate within the local limits of its 
jui'isdiction : 

Provided that the suit is one with respect to which the 
Court is competent as regards the nature and value of the suit 
to exercise jurisdiction. 

(2) Whore a statement has not been recorded under sub* 
section (1), and an objection is tahen before an appellate or 
revisional Court that a decree or order in a suit relating to such 
property was made by a Court not having jurisdiction where 
the property is situate, the appellate or revisional Court shall 
not allow the objection unless in its opinion there was, at the 
time of the institution of the suit, no reasonable ground for 
uncertainty as to the Court having jurisdiction ivith respect 
thereto, and there has been a consequent failure of justice. 

Uncertainty of local limits. — This section was inserted in the Code of 
1883 by sect. C, Act of 1888, with a view to avoid a difficulty as to juris- 


(1) Bcgg Dunlop t*. JsgaunstL, I4C L.J. 
228,231 (1911). 

(2) Gopi 31oIian Roy r. Doybaki Nundun, 
19 C 13 (1891). 

(3) Ttneouri Dcbya i’. Stub Chandra Pal, 

21 C. C39 (1691); Shurroop Chundcr t. 
Amccrunni*^, 8 C 703 (I8S2); ilaseyfc r. 
Ihll, 14 C GOl (1887); Gopi Mohan Ituy r. 
Doybati Xuadun Sen, 19 Ct 13 (1691); 
•Jagf'rnatli Sahai r. Dip Rani. 22 C 871 
(1S9S), which ncro all ca&es of auita on mort- 
gsgi-a. In i. Steel, 14 C. at pp. CC9. 


670, Pcthcram, C.J., eaid he was not pre- 
pared to occept the view of the law laid down 
in some caac^, that nhcro a sale takes place 
under a money decree — that is, otherwise 
than under directions contained m the decree 
itself— ^<alo of property without tho jurisdic- 
tion of the executing Court was xalid in 
coQser|ucn<:o of the pro\i*ions of 8s. 10 and 
223 of the last Code. Attention is drawn to 
the arguments in this case, and now to s. 3S, 
jtost, where tho matter is disciuscd. 
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diction whicli Iroqucntly arises where the boundaries o£ estates or holdings 
arc destroyed or altered by fluvial action.{l) The fact that no notification was 
known as laying down the boundaries of the district in which it was contended 
that a suit should have been brought was held to create a reasonable uncertainty 
in the mattcr.(2) In the eamo suit it was held that a suit for rent of a fishery 
was a suit for-immoTcahle property within the meaning of this section (3) The 
italicized words have heen added in order still further to restrict the taking of 
technical objections ns to jurisdiction. 

19. MVhcrc a buit is for compensation for wrong done to [s. iB.i 
Suii, tor comp. njau.n *>1“ or to moveable property, if the 

for wrongs to ptrson or >vrong was done Within the local limits of 
moTeaWes. the jurisdictionof oneCourtand the defendant 

resides, or carries on business, or personally works for gam, 
within the local limits of the jurisdiction of another Court, the 
suit may he instituted at the option of the plaintiff in cither of the 
said Courts. 


IlluslraltoM. 

(а) A, residing in Delhi, beats B in Calcutta. B may sue A either in Cah utt.a 
or in Delhi. 

(б) A, residing in Delhi, pubhshes in Calcutta statements defamatory of 
B. B may sue A either in Calcutta or in Delhi. 

Suits for compensation.— This section creates a special jurisdiction 
in the case of actionable wrongs, but in the cases of tort, to which it does not 
apply, resort may be bad to the next section, winch is of general apphcation 
in all cases (4) Thus the section oppears only to contemplate Courts in 
British India, and therefore to he restricted to cases in which both the ivrong 
is done and the defendant resides, etc., in British lEdia.(5) Inasmuch also 
as it refers to suits for compensation only, it would appear to exclude su.ts 
for an injunction against disturbance of rights, such as rights of patent, trade- 
mark, etc , which will fall mthin the general words of sect 20 MiTicthcr the 
cause of action in such suits be the right disturbed or the disturbance 
caused to it, or both, has not heen judicially settled (G) In cases, however, 
falhng within this section, the Court where the wrong is done will have 
jurisdiction quite apart from all considerations of the place where the right 
violated by the >vTOng came into existence or existed 

"Wrong done."— The word ‘SvTong" m this section means an action, 
able Wrong It is essential to an action on tort that the act compl.»ined o shpu d 


(1) Vi<f« 5Ir. Scoble’s speech, Lcgi'pUtivo 
Council, 10th March, 188S 

(2) Shiba Ilaldar v. Oopi Suudan, 21 C. 
419 (1897). 

(3) lb. ; 8. c., 2 C W. N 109. 


(4) l«/eo«/c, l» 159 

(5) HuLm Chaiul, C T C 329. 

(P) Ib, 327 , for a suit for ialringi.uif'nt 
ol copjTjght and injuncttra, *e« JJacJI Jlan t. 
ZaU, 19 B 557(1895). 
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be legally wrongful, that is piejudicmlly affecting the complainant in some legal 
right, such as riglits of icputation, bodily safety, freedom and property.(l) 
The words “ \vrong done ” arc, however, not altogether free from difficulty ; a 
wrong consists of an act or omission, and both are often complex notions in- 
volving a series of acts or omissions, and sometimes extending over a lengthened 
period, and comprising their voluntary and involuntary consequences, 
as to which, as explained in Mr. Hokm Chand’s work on Consent, (2) 
no sharp hnc can be drawn between those which may and which may not be 
coiisideied a part of the act itself. Causing a person to be falsely charged with 
a criminal offence is on actionable wrong, but where the only act done within 
the jurisdiction pursuant to a conspiracy formed m a native State was the 
giving of false evidence, which is not in itself an actionablp wrong, it was held 
that a suit for the injury caused in consequence of giving false evidence could 
not he instituted in the High Court, as no cause of action arose within 
Its ]unsdietios.(3) 

Is. I7.J 20. Subject to the limitations aforesaid, ever^ suit shall 

df/iersuitsto beinsu- be instituted in a Court tvithin the local 
nJfd'e fixation limits of whose jurisdiction— 
ar/scs (a) the defendant, or each of the de- 

fendants^ tchere there ate more than one, at the time 
of the commencement of the suit, actually and volun- 
tarily resides, or carrtV^ on business, or personally 
work^ for gain ; or 

(6) any of the defendants, 'lokere there are more than one, at 
the time of the commencement of the suit, actually 
and voluntarily resides, or carries on business or 
personally works for gain, provided that in such case 
cither the leave of the Court is given, or the dofen- 
dftuts who do not reside, or carry on business, or 
personally work for gain, as aforesaid, acquiesce in 
such institution ; or 

(c) the cause of action, wholhj or in •part, arises. 

Explanation 1 . — ^^^^lcre a person has a permanent dwelling 
at one place and also a temporary residence at another place, ho 
shall be deemed to reside at both places in respect of any cause 
of action arising at tlic place where ho has such temporary 
reside7ice. 

Explanation 11 . — A corporation shall be deemed to cany 
on business at its solo or principal office in British India or, in 
respect of anj' cause of action arising at any place where it has 
also a subordinate office, at such place. 

(I) Tcmpl'.lonc. lAune.SBoni. L. n Sil, C 3J7, nltt-ro llio subject ja ilisciivscil. 

JU.l’jl (IDUO) (3J Temi'lclon i% Ijturic, tvj'rn. 

(J) .\t (• Sot; aRclsecMiitc*u(lior*aC!.i*. 
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f., lUutlratioM. 

(a) A is a traficaman in Calcutta. 11 cairics on Imsinass m Ddlii. B, Itj' 

* his apcnt in C.alcutta, buys goods of A and requests A to deliver them to the 

* East Indian Railway Company. A delivers the goods accordingly in Calcutta 
A may sue B for tlio price of the goods either in Calcutta, where the cause of 

[ action has arisen, or in Delhi, where B carries on business 

' (t) A resides at Simla, B at Calcntta, and C at Delhi. A, B and C being 

* together at Benares, B and C make a joint promissory note payable on demand, 
and deliver it to A. A may .sue B and C at Benares, where the cause of action 
arose, lie may also sue them at Calcutta, where B resides, or at Dclln, where 

•' C resides ; but in each of these eases, if the non-resident dcfcnd.ant objects, 

the suit cannot proerfd without the leave of the Court. 

- “ Subject to the litnUalions aforesaid.” — ^Thesc limilations arc those 

referred to in sect. 10 as ” pecuniary or other limitations prescribed by any 
law,” and, hy implication, sect. 15 (1) See Notes to that section. The juris* 

^ diction is subject to special Acts, such us the Provincial Small Cause Court Act, 

t but inasmuch as a plaintlQ may select the forum in which to bring his suit, 


there was in existence at the date of suit a Small Cause Court at B. To liold 
otherwise would be to compel the plaintiff to sue at B, and thus to deprive him 
of Jiis choice of forum If, however, there had been a Small Cause Court at 
A, the suit would, if the plaintiff selected A as his forum, have to be instituted 
in the Small Cause Court (2) 

“ Every suit.” — The words m the last Code were "oil other suiti, 
which was held to mean all suits other than those mentioned m sect. ]G.(5) 


“Shall be instituted*”— This section lays down the rule as to the 
forum of personal actions, which may be either that of the place of nccrual^of 
the cause of action, or the place of the defendant As already observed, 
wlierc a suit may be filed in more than one of several Courts it is a general 
principle of law that the plaintiff may Keleot the forum in which to hnng the 
suit (4) Tlie section mentions several independent grounds of jurisdiction, 
and, where several of such grounds exist giving jurisdiction to different ( ourfs, 
the plaintiff may select which of these OonrtJi he chooses. Tlius, the cause 
of action may arise in the case of suits arising out of contractsin the three different 
places mentioned in the third Explan.ation to this section under the last Co.h*. 
and tl.a defendants may reside m » tresl. pla™. and a pla.nt.B mav edli. r 

of such places as the forum of Ins suit (.'» VuJe jyxt 


(1) Fsrlur Rahim i'. D»arl.» 30 C 

4'53. 450(1003); s C.. 7 C W. 402. 

(2) lUtnagin PjIIsi « Raruflisn. 1!) 

470 (1808) , 

(3) Farlur Rahim t Dwarka >»«)'. 


(4) lUtnspri IMUi r RiTutLaa, I’J M 
477 ( 1898 ). 

<5) Itatn* 2 «n PilUi r lUt^uthan, 19 >r 
477 (l‘t90) Pu» arc as to tU LnaUtioa* on 
(och * 22, /wMf, «n*J r lti > J 
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Forum of the defendant. — ^Where the cause of action wholly arises in 
the jurisdiction of a Court other than that in which the suit is brought, the 
plaintiff must sliow (the onus being upon him (X)) such a lesidence, carrying 
on business, or working for gain of tlie <lefendant,(2) which is within the terms 
of this section, or in the case of the Presidency High Courts (to which this section 
does not apply), within the terms of claifte 12 of the Letters Patent, 
fn cither case there is no question that the term “defendant” includes 
a foieigner when tliat foreigner dwells or resides or personally works 
for gam within the jimsdiction (3) It is well settled also that the carry- 
ing on of business need not bo personal, but may be by means of an 
agent (4) Tlicre is, however, a conflict upon the point whether the Court has 
jurisdiction in the case of a foreigner who i.s non-resident and canics on business 
through an agent (&) 

As regards several defendants, the section makes express provision. 
Either all the defendants must reside, etc., or there must be leave by the 
(*ourt or absence of objection by the defendants. If the defendants who do 
not reside, etc., within the local jurisdiction did not apply under sect. 21 of the 
last Code, they were held to have acquiesced, the intention of the Legislature 
lioing that objection should be raised on the first opportuiiity.(6) Under the 
last Code it was held that the acquiescence must be by the defendant who 
resides, etc , outside the jurisdiction. Where, therefore, the cause of action 
iu a suit against tbiee defendants was held to have arisen outside the juris- 
diction, and one of such defendants resided outside tlie jurisdiction but did not 
acquiespc m the suit, it was held that if there were any acquiescence on the part 
of other defendants residing inthin the jurisdiction, it did not give the Court 
junsdh tion to try the suit (7) 


• hand, J3 B 178 (I8S8). It on the other 
iund the suit is not tor immoveable property, 
and none of the facts mentioned in tins sec- 
tion exist, tho Court has no juriKlKtion : 
Rievckuig I-. Focko, f) \V. B 215 (ISOS). 

Shri Oosaaroi r fihri Gnvnnllianlalji, 
nn. 5Il.atp .5.>2(I8!)0) In ancarly caso 
a bon<l reciting the obligor to bo “ of Cal- 
cutta” vias lick! primd faete cvwicnca of 
residence ; Ramram Dntt c, Ramnarain, 
I Mor 3G9 (1837). 

(2) Jlfodhu Sooclon Cbowdhry r- Cdchrano, 
OC. L It. 417(18S0k 

(3) Kessowji Damoilar r. Kfaimjt, 12 B. 
507,518,519(1883). And acoAgha Gholani 
Iliisein f. Sassoon, Boro- Ga* , 26th ^an , 

1 897 ; Bailrudifl r Kanrobhai, 1898, Bom. P. 
J. 29 ; cited in Ilulm Chsnd, C. P. C. 286. 

(H Ginlhar P.nmwlar r. Kassignr. 17 B. 
002. on.) (1893). wbicli va« o decision on tho 
.Small Cause Court Act (XV. of 1882); and 
.^fut^laya CTicttf r Allan. I M 209 (18S0); 
KrMowji Dam'Nlar r. Khimji, 12 B .VI7, flil 
(1N8S), decisions on tho IWlots Patent. In 


Annamalai Chetty v. Jlfurugasa, 20 M. 541 
(1903), It nas held that the manager of a 
joint family was not an agent. As to agency 
in insolvency law.’sce /n rr Bhunpul Singh, 
20 C 771 (1893); diss from /» re Ifiiriick 
amnd Goheha. S C. C05 (18$0). 

(5) Jn Kcssowji Damodar f. Klumj’i, 12 B. 
507 (1688), it was held that tbero was no j'uris- 
diction. In Oirdhar v. Kassigar, 17 B. GC2 
(1893), it was held that there was jurisdiction, 
tho word defendant haring the same mean- 
tng in all cases. In Annamalai Chetty v, 
Wumgasa, 20 JI. 514 (1903), tho Privy 
Councilleft tho point open, s.c , 6 Bom L.II. 
191; 7 C. W. N. 754, and In lower Court, 23 
JI 458. Thero will bo jurisdiction In such 
cases if tho cause of action orises within tho 
jurisdiction : Barah ilfcah t’. Khajeo llcah, 4 
M. n. a R. 218 (1850). 

(0) Virnragava f. Ivriahnasami, 0 Jf. 311, 
319 (1882) Si-o Ismail Peer Ambalam v. 
Xcelamagam, 8 M. I-. J. B. 3S. 

(7) B.ibnji r. Iwikslimibai, 9 B. 256 (1881). 
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Tlic rtilf’ font.iinotl in (t) i«i ba'*<?«l on the now goncrally recognized 

principle of the connection of the cause of action ; (1) biit there is nothing corre- 
sponding to it in the Letters Patent. It was held under the last Code (2) that 
the proviso following clause (c) in that Code applied only to that clause and not 
to clauses (o) and (t). The reconstruction of tho section, as also the addition 
of the words *' in such case,” makes this clear. 

In the ease of clause 12 of tho Letters Patent it has been held that the 
word ” defendant ” in that el.susc moans all the defendants, if there are several 
defendants to a suit. It is not BufTicient that one of the defendanl.s should dwell 
or carry on business within the jurisdiction (.*1) 

“Actually.” — The residence is required to Ik* actual, both to exclude 
what is merely colourable and collusive, and therefore no residence at all ; and 
to emphasize what has been a gronmg tendency, viz. to substitute for mere 
domicile or constructive residence the actual state of affairs at the institution 
of tho suit. This docs not mean that the defendant must be personally present 
within the jurisdiction at tho date of the suit. Altbongli a defendant may 
be temporarily absent from his dwelling, yet if he retains it and intends to 
return to it, he will be held to dwell therc.(4) Actual residence does not, of 
course, require a continual actual presence every day and every hour in the 
place of residence, or exclude temporary absence from the locality in whieli it 
lies (6) What is required is that the place should be the actual residence of 
the defendant when the suit is instituted So a person who had dwelt and 
carried on business in Bombay foe twenty years and had only occasionally 
visited Ahmadahad, where was the family borne, was held to be actually 
residing in Bombay.(C) And where a person is in service at any place, whether 
of tho Government (7) or of a private person, (8) he has been held not to dwell 
at another place where he has a family house m which his father lived, and 
which he occasionally visited ; even though the service be of a domestic cha- 
racter (9) The decision in the last-cited case proceeded on the ground tliat the 
word,” dwell ” must be used in the sense of actual residence, and theplace where 
a servant is in service of a domestic cliaractcr cannot be looked upon as a lodging 
for a temporary purpose only, but as a dwelling-place, although he ma}* have 
the intention of returning at some future time to another dwelling where his 
family resides. 

Lome to which whenever ho is alxcnl he lias 
theintentionofrctarmng Fstininr t-dkin.-i, 

A SI, 63 (187a) 

(5) Hokm Chand. C. P C 313. cUing 
KaiiniaoDasv Rarnk«*l*en, 1879. P P P 91 

( 6 ) Ugarchand r SurajniuH. 2 Bom I. R 
COS(I9UO) 

( 7 ) ITwarka l>is » Shorlal 1 S 1 ) .A p. 
at p 410(1810) 

(8) Ceiidu r Covmd. 10 R II C R. 409 
(I.S73) 

( 9 ) Pirgs'h Paraj r Harhim, 7 )V. R. 
417(1807) 


( 1 ) nukm Chand, C. P. G 323. 

(2) Zamiran f. Fateh Alt, 32 G 14C, ICO 

(loot) 

(3) Iladjco Ismail c. Iladjco Slahomed, 13 
B. L. R. 91 (1874). In Bhukandas r Lai* 
lubhai, 17 B. BC2 (1892), the liability bcin^ 
both joint and several, tho suit was decreed 
against tho defendant resident in Bombay 
and disrniswd as against the rest, hIio nero 
subsequently sued elsewhere, there being, it 
was held, no res judieal'i as against them. 

(4) JIadho Doss f. Sita Ram, 3 X W P 
121 (1871) Dwellingorresuleneomraasthat 
jilsee where a person h»s his (3xe\l j* rmaneiit 
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“ Voluntarily.” — ^Under tlie Code of 1859 a person was held to reside for 
the purpose of jurisdiction even where he was lawfully confined.{l) It is, how- 
ever, a general principle that a person's compulsory residence at any place is 
not deemed sufficient to give jurisdiction over him to the Courts of that place ; 
and the word “voluntarily” appears to have been used to give legislative 
sanction to that view 


“ Resides.” — The corresponffing expression used in the Code of 1859 and 
in the Small Cause Court Act was “ dweU,” the word which still exists in clause 
12 of the Letters Patent of the Presidency High Court8.(2) The first point 
to be determined is whether there is any difference between the meaning of 
the two expressions, and secondly, what the meaning is. In an early case, (3) 
Levinge, J., said : “ I consider that the word ‘ dwell ’ has a more extended 
signification than the word ‘reside,’ and means a permanent, as opposed to 
a mere temporary, residence A traveller putting up at an liotel may be said 
m one sense to reside there ; but a man can only be said to dwell, in the sense , 
in which that term is used as giving jurisdiction, in the place where he 
ordinarily and permanently resides.” It has, however, been said that little or 
no distinction can be diawn between the two words and the meaning implied 
111 them, and that, if any distinction can be drawn, it would appear that 
“ dwell” has a more extended signification than “residc.”(4) In other cases 
it has been said that the terms are synonymous and express the same thing, 
tlie only difference being that they ore perhaps in ordinary usage applied to 
different classes of society ; (5) and that “ dwell ” is of Saxon and “ reside ” 
of Latin origin (C) In a legal sense, neither term has any meaning which can 
be precisely defined In the first place, the word need not necessarily have 
the same meaning in different enactments, nor even in different sections of the 
same enactment. The terms must be construed according to what may be 
supposed to have been tho intention of the Legislature in using it.(7) 


(1) Soo cases cited in notes to e. JC of 
O'Kinealj'fi C. P. C., and Ilukm Cliand, G 
P. a 314, 315. 

(2) The Supreme Courts bad jurisdictioa 
over the inJiabitanU of the Prcsideocy towns, 
the word inhahilanl for tbc purpose of juris, 
diction meaning rrsidenf : Ram Naxain 
Tanker f. Chcdcraukah Nareiah, 1 Mor. 371 
(1837). As to tho length of timo necessary, 
sec Mailoo v. Dulloo, 1 Mor. 370 ; Punchanand 
Hose r. Dan^on, 1 Mor. 37J. 

(3) Rraritloll r. Kidd, 2 Hyde. J 17 (1801). 
To dnell In n place is to liavo one's per- 
manent abodo there: Madho Doss r. 8ita 
Ram, 3 N. W. P. I2I (1871). 

(t) Evcrct V. Frcrc, 8 JL 205, 200 (18SS). 

(5) Mahomed Shuflli «• Laldin AMula, 3 
R. 227, 220(1878) 

(G) 8hri Goswami t*. Shri Gorardhanji, 14 
R. T>X\, 517 (1890), and see Encyclopaslia 
Dictionary in Vhtch “reside ” is defined “to 


dtcell permanently or for a length of tune ; to 
havo one’s home or settled abode ; to abide 
continuously or for a lengthened ponod.” 
Synonymous meanings arc given also in 
Webster’s and Latham’s Dictionaries cited ib. 
at pp. 548, 549. And seo Pirgash Paray r. 
Hachim, 7 W. R. 417 (18G7), in which it 
was pointed out that tho term “dwell’’ is 
ambiguous, and in it was interpreted as mean- 
ing actual and usual place of residence. 
Tho CTprcssions nro clastic : Shii Goawami r. 
Shri Govardhanlalji, 14 B. at p. &IS Tlio 
words dwelling or rcaidcnco are synonymous 
withdomicileorhome : Fatimar.SakJna, 1 A. 
52 (1875). As to tho meaning of condition of 
residence in a will, see Tagoro r. Tagore, 1 1 
B. L. R. CO (1874). 

(7) RamcLandra f. Keshav, 0 B. 100, 101 
(I8S1); Shri Goswanii r. .Sliri Govardhanlalji, 
ISB.atp 292(1801). 









According to tliia aujiimsod intcntiuM. tlic tcrioa lauy icccivc u larger or 
more restricted meaning ^1) It is necessary to consider, in dctcrmimng tins 
intention, what tlic object ol tbc enactment was So it lias been licld that 
sect. 3S2 o£ the lornict Code (corresponding with 0 XXV. r 1 of this Code) 
shows the intention ot the Legislature to have been that “ residence ” should be 
residence under such circumstances as will afford reasonable probabihty that 
the plaintiff wiil be forthcoming when the suit is decided (2) And it has been 
held that under 0. V. r. 9 the place where a defendant “ resides” is the place 
where he cats, drinks and sleeps, ot where his family and servants eat, drink and 
8lcep.(3) Bare residence has been considered sufficient under sect. 648 of the 
former Code (corresponding with sect. 13C of this Code), so as to tender a patty 
liable to arrest, presumably because such an interpretation will best give effect 
to the intentions of the Legislature (4) The term non-tesident in sect. 37 
o! the last Code (or 0 III. i. 2 of this) should be construed broadly and favourably 
to the enforcement of legal rights, so as not to prcient a creditor from enforcing 


nothing to show that the residence contemplated by sect. 5 of that Act 
(11 k 12 Viet. c. 21) must necessarily be a permanent residence. The teim 
is used to distinguish the position of such persons firom that of one who metcly 
comes in and uses bis presence within the jurisdiction as the means of obtain- 
ing the benefit of the Act, and it also has the effect of excluding persons metcly 
in the position of visitors, (0) As to jurisdiction in the case of infants, see 
bclow.(7) 

As regards the construction ot these terms, as used in xelerence to juris- 
diction, it has been variously said that when they ate used to give jurisdiction 
they must be taken to be used in their strictest sense ; (8) that they are to be 
construed broadly, bo as to prevent a debtor from evading the cltums of bis 
creditors, the intention of the Legislature being favourable to the enforcement 
of legal rights; (9) and that they arc to be used in tbcir usual and ordinary 
acceptation, neither strained to amplify the jurisdiction of the Court nor 
narrowed to mirumize it (10) It is, however, submitted that in consulting the 

(IJ JIfthoiacd Sliaf&i v. Laldia, 3 B. 227, peroiabcat residence outeido tho junsdiction, 
220 (1878) and In tLe matter of Kani Paul Singh, 8 

(2) lb. C. L. It, 14 (1831), 'where tho iasolrent 

(3) Ivumud t. Jotindra, 38 C J‘J4 (1911) ; merely came to Calcutta to Sle hU petition 

IdC. L. J. 221. and his famdy testdcnco was at Bhagalpore. 

•(4) t t. I’rcre, 8 5L 205 (1885). in (7) In re Mcakm. 21 B 137 (I80G) ; and 
which ease an officer proceeding from Bunnah •«« Nnsswwanjco Pcstonjeo Wndia r. 
to England on leave resided a few days in Eleonora Pestonjoe, 33 B. 125 (1913). 

JIadras on the way and tho residence was (8) EnmtloU c- Kidd, 2 llydo, 117, 118 
held sufficient. (1891). 

(5) Itamchandra v. Keshav, 0 B. 100, 102 (9) Itamchaodra e. Keshar, G B. 100. 102 

(1831). tlhSl). 

10 In tho matter ol Do Momet, 21 C. 034 (lO) Shn Coawanxi r. Shri Govardhanlat;i, 
(J891).dist., JareTictkins,! B. U It., O. C. 14 B. 541, 548(1893). 
nl (lSt>8), m wUi>.h the insoUcDl bad a 
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{'toumls u]jQU which jurisihctton is given on account of rc.-iUIcncc ii guide will 
he found to the true interpretation of the term, nrid t)ic grounds upon nliirh 
such jurisdiction jh given arc the convenience not ol the jdaintill hut of the 
defendant and hli witnesses, and the advantage which may accrue to the former 
hy enforcing the judgment of the Court within its own jurisdiction (1) The.'c 
connote a residence of a more or less pennanent character. 

Xextiy, even in the ease of the eame enactment and the sa'nie portion of 
It there tan he no Dxod rule for nil cases Each case inu.«t depend upon its 
ouTi particular circumstances (2) 

It is uccessarj*. in the first pl.ice, tlwt the rc-'idcace he actual and lot'd 
/dc, and not merely colourable or collusive, for in such esse there is no 
residence at all. Assuming this it cannot, however, he laid down with 
precision how long a person must sf.ay in a place, and in wh.it way, to as to 
be deemwi to reside there A verj' short period of actual living has heen 
licid suflicicnt in some eases (-1) Firstly may he considered t!io»c esses where 
a iu,in has no permanent rc-'idence. Great stress is laid in the eases on the 
fact ns to whether or not the person e.»id to reside within the jiiri«diction had 
at the tune any other residence clscwhcrc-(-l) ^Vhen a man hai no pcrm.'inent 
residence he mast be taken to dwell where he w actually etajing (5) So in 
6uch<.ai'e.'>u»tay of a month was held sufficient in the ease of a m.in who had no 
other resideiKc,(C) the stay of a ship’s captain in port, (7) and even ten datn-fS) 

The other ease is that in which « person has n pcrxn.inenfc residence else- 
where A pcft-on uiav, however, dwell or reside at more places than one (0) 
But in onkr to afford foundation for jurisdiction the residences must be of a 
permanent tharacter and be n'sited from lime to tuue (10) Wien the defen- 
dant has u fixed and permanent residence elsewhere, to gn-e jurisdiction on 
the ground of residence, something more than o temporarj' stay witliin the 
local limits of the Court is required (11) So o tenaporary residence of tea 
daya;(I2) a residence for the temporory purpose of attending a trial of a suit 
in which the party was a defendant ; (13) staying in a place with a definite object 


(1) EmrilioU w KwW, 2 Uyito, 117, 110 
(18W). 

(2) Ib. p. 110; Alaliomcd Shuflli c. 
Laldxa, 3 B. 227, 220 (I873J. 

(3) In fbe iQBtttT of De Hornet, 21 (X 63 f, 
038 (ISOi) 

(4) lb 

(3) Sbri Gesn'ami c. Sbri OuvordbaoLitji, 
14 B. at p. 619 (1890). 

(6) Horrls r. BannigarUa, Coryton, 162 
(1563); loll, Slsybcw f. Tidloch, 4 N. W. P. 
25(1872). The decision wonld proT»ably haro 
been tbo other way if the defendant had 
had a poimancnt dncUmg elsawhero; Sitri 
Goawanu f. Shri GoranlhitnUIp, 14 B at 
p. 649 (1890). 

(7) Tlie Judgesof tho Small £Uaso Court, 
2 Tai L 4: Bel), 4 : rrf., BmntloU r, Kidd, 2 
ITydo, 117, 118 (1861). 

\ 


(8) la tho matter of X>o Hornet, 21 V. 
631 (1591), n cayo under the Insolvent ,Vct. 

(0) Ordo f. Skiaoer, 3 A. 91 (ISSO) ; 
Ibtima f. S.ikma, 1 A. 51, 52 (1S75) ; in 
Kishadiney Bossce «, KaUy Knalo Ghosc, 
Coryton, 24(1804), juriirhction woa upheld, os 
Odcutta was tho usual residence for port of 
the yTar. 

(10) Shfi Uoswami v. Shri Cos’ardhanlilj?, 
18 B. 290, 293(1891). 

(11) Ib at 14 B p. 550 (1590); Ualom 
Tewairee »•. Gobindgecr Gossam, 1 Ind. Jur. 
85 (IS02). 

^(I2j Cow as jee rVamjeo f. tVallace, 1 B. 
II a B. 113 (1863) 

(13) EmntloU r. ICidd. 2 Kyde, II7(JS6i); 
6ce Sauunatha v. t'ansai, 2 H. IT. C B. 304 
(1865). 
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or Hxcd purpose for n t-hort iimt limited period, 0) not, m the cabc of a nuiii 

who has a 6on'ij?dc nud permanent abode elsewhere, give jurisdiction. So wlicrc 
an officer attached to a regiment at Vellore went on medical leave to Madras, 
where he tcsidotl m a rented liousc and finally returned to Vellore, the latter was 
held to be the place w here he dwelt.(2) 

In conclusion, it may be said that while neither “dwell" nor “reside” 
necessarily implies a permanent state of things, (3) yet when it is desired to 
speak of residence for a limited time a limiting adjective is applied, and when 
there is no such qualifying adjective permanent residence is undcTstood.(l) 
The residence contemplated by the Letters ratent,(5) and (subject to Explana- 
tion I.) the Code, must be of a more or less permanent cliaracter, of such a nature 
as to show that tho Court in which a defendant is sued is his natural lorum.(G) 
The Court will not snatch a jurisdiction winch was not intended to be conferred.(7) 
-.Vs regards Esplaaation I , vide poj>i Sect 205 of the Contract Act is permissive 
and does not prohibit a suit elsewhere than at the pbcc where the partnership 
was carried on, if n sufficient ground of jurisdiction exists (8) 

Explanation I.— Tho term residence is here applied to the ttmpoiary 
residence of a defendant in respect of a cause of action arising at the place 
where he has such temporaiy residence. That is an enlarging explanation for 
a limited purpose, and not an interpretation or definition of the word an 
usually understood (0) Tho Explanatiou is identical with Explanation (a) to 
sect. 8 of the Small Cause Courts Act, XI. of 1805.(10) In respect of any 
cause of action arising at the place of permanent dwelling, he must bo 
sued thcre.(ll) The change m the E.xplanation appears to be of a verbal 
character. 


(1) Slirt Goawaou v Sliri Gorardbanlalji, 
14 D. St p. 550 (1890). So tUo Supreme 
Court refused jurisdiction in tbo case of s 
person having daily cmploynicnt in Calcutta 
but residing outsido it . Goculchund Banerjeo 
v. Camdeb Slookcrjcc, 1 Slor. 371 ; but not 
wlien be often slept m Calcutta : Itabcrley t 
Uasou, 1 llor, 371 , or outsido vihcii the sole 
purpoiu was to avoid jurisdiction : SlartindcU 
r. Toman, I Mot 371; Uhano v HosseinAli, 
1 Mor. 371. 

(2) Kissun Sing v. Sturt, 5 31 II. C. K. 
471 (1870). 

(3) SUri Goswauii t'. Sliri Guiardlianlalji, 
14 U. at p. 549 (1890) , >Uhomed SliuQli r. 
Laldin,3 B. 227 (1879) 

(4) Shii Goswami r. Sbn Go^ardlianlalji, 
aupra. 

(5) lb , at p. 552 

(0) Ib. It was not ibo uitcntiou of tho 
Letters Patent to givo jurisdiction in esses of 
temporary residence only : Shri Goswsmi r. 
Shri Govardhanlalji, 18 B. at p 2‘.r2 (IS91); 


jurisdiction is ghen on (lio sevro of rcsidcncu 
when that residence is substantially tho ordi* 
nary residcDco or dwelling of tho defendant i 
EmritloU r Kidd, 2 Hyde, at p 110 (1801) j 
and see Nusserwanjee Pcstonjeo Wadia v. 
Eleonora Pesloojce, 33 B. 125 (1913). 

(7) Sbri Goswami r. Sliri Govardhanlalji, 
14 B. at p. 551 (1890). 

(8) Ramasaim v. Thiruicngadasami, 1 If. 
31V (J877). 

(9) Sbri Gosuami r, Shn Govardhaulalji, 
il 11. at p 549 (1890); the purpose is to 
avoid the rule (see MaedougaU r. Paterson, 1 1 
C. B. 755) that a person having a la.miaiu lit 
residence at a iJaco cannot b« sai-l tu 

at any other plaeo whero ho h*s a 1< <lgii g t' r 
a temporary pnrposo only, or, to o C. 
words of tbo present t*o.le, a l'i>; i- 
residence. 

(10) SeoUgaixliaii'li hjr», J. ' 

r.. C05. COG(ltrit) 

(11) fceclirgaeh I'ara,. r J'. ^ 

417(1867). 
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Explanation IL — Tliw is in gcncrnl conformity uitli tlic English dwiMoiH, 
though untlcr the Indian rule the carrnng on of business is not only n cutum* 
stance for determining the re-aidencc of a company, but nn independent ground 
of jurisdiction aUo.(l) The Socretarj' of State in Council is not a body corporate, 
tJiough he may be utctl hs ouch (2) Foreign corjiorations or conipanic-s have 
their domicile in the country uherc they arc incorporated, nnd thus come into 
existence- Hut they iiwy alio be dcoimal to reside in the countrj* in «hicli they 
Ji.ivc their seat and principal place of bif<ine.‘'.-*.(3) 

“ Carries on business. ’‘—-This phrase is of varying import, and must be 
intcrprctcil according to the conte.xt and the nppannt ]>ufpo'C oi the 3/Cgb!.i' 
(ure (1) In the fir>t plate this cx-prcsMon here connotes more than being busy 
or doing business merely, and more th.an mere rcr^'icc, employment, or occupa- 
tion A man who busies himself about science or politics, though he may 
Ji.ivc a great deal of business to tramact in twpcct of these matters, does not 
"«irry on busmens"; nor doe< » domestic servant, a clerk, or assistant in 
.( trading <*r mcnaniilc conecni The uords mean the carrying on of lusincs** 
by the pprson whose bus)ne'<s it n, and me.in to describe n person managing 
or conciucting his own. and not someboily chvs, busincis. Jle must either 
uiauagc or eonducl a busine.'<s of his own, or the business which is'managcd 
or «.onducl«*d for him must be his own. The serv.int or employee is not c.arr>'* 
mg ou ins own business, but his masters. A person carries on biL'ine"! when 
he coutioN or directs it.fO) 

The term “business” is not limited to toimiicrcial business. So where a 
person was in daily nttcndance on his iwtienfs as surgeon, apothecary, and 
.Hcouchcuf withm a certain district, he was held to be carrying on business 
tlieicfCJ It has, however, been held that rcmlndarj* business is not within 
the rule , (7) nor the receipts of presents or offerings (8) There is a conflict 
of opinion as to whether the Government can (D) or c.iunot (10) be said to carry 
uu bw&mcsB. 


( 1 ) Sco tlw Kngli^h eases, which will bo 
fouiiil cited in tlutcm Chand, G. P. G. 3I«>, 
.'124, ivlicrv It IS pointed out that tho 
Explanation settles a number of points upon 
which there u a coollict of opinion in tho 
llngbsh Courts 

(2) Poya Naram Tcaary r. Sceixlary of 
State, 14 C. 256, 271 (18S6) 

(3) Sco Hukm Chaad, C. P. C 317, where 
tho question is discussed. 

(4) GoculJas w Canesh Lai, i B 416. 432 
(1880). 

(5) Graham v. Lewis, 22 Q B. D. 5. 

(6) ALtchell r. Hender, 23 L. J. Q B. 273 

(7) Anonynions,23W. R. 223(1875). See 
Noblu Chunder ic Boroda Kant Shaba, 19 
U- R 341 (1873)' 

(h) Shn Goaaami r. Shn G<wardbaRlal)i, 
UB &41, 552 (1890) ; e. e., m apiieal, 18 IS. 
290 (1891). 


(9) Biprodas Ix-j- 1 -. Si cn tary ol St.-ilc, 1 1 
C. 2b2, R. (1883) ; Subharnyav Governinout, 

1 St. H. C. It. 280 (1862). It Li also pointed 
out in Huhm Ciiand, C. P. C. ]>. 321, that 
bcTcral suits hare been deddeti m tho High 
Courts and Ihesidcucy Small Cause Courts in 
which the cause of action did not accrue 
within the local limits of their jurisdiction ; 
and those Courts could hare jurisdiction onlr 
if tho Gos'ernmeot could bo held to carry 
on business inthin those limits ; see Ross 
Johnston v. Secretary of Stale, 2 Hyde, 153 
(1864) ; P. & O. S N. Co. v Secretary of 
State, 6 B. H. a R. App. 1 (1861) ; Brito 

tt Secretary of State, 6 B. 251 (1881) ; Hari i 

Bhanji r. Secretory of State, 4 3f. 344 * 

(1879). 

(10) Bundle t Secretary of State, 1 Hyde, 

37 (1863), m uhich it uas said that Go\ern- 
iiicut should bu sued iihcrc the cau^c of 
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In the umlrr-nifntiotiM case {l)t}ip Coiirt of firsl instance, wlio^c judf/mont 
Was r('vcr“rd on appeal, (2) held tliat the carrying on of business nuist involve 
pretty much the same element of permanency ns is neces.snty to convert n 
mere “staying" into “dwelling." But it does not seem to be necessary 
that the business should be carried on permanently, and each case must be 
decided on its own fact.s (3) Thus a person who had no regular office, but went 
once or twice a week from the Jlofussil to a friend’s bouse in Cblcutta, and saw 
people there on business, and contracted there with some man for the 
hire of cargo-boats, was hohl to cany’ on business or personally work for gain 
at Calcutta (4) 

The business need not bo one carried on pcrsoaally.(5) This is shown 
by the omission of the term “personally" before the words “carry on busi- 
ness," and its introduction before the words “ work /or gain." The defendant 
must, JiowcTcr, carry on some independent regular business in person, 
or at an office or otlier fixed place of business, eillicr personally or by clerks 
nr servants employed by the defendant, and conducting the business under hi'« 
control, and in his individual or partnership name (C) ^ in the last-mentione*! 
case it was held that the defendant had no place of business in Madras, 
the sales being effected by another person, X, in K« independent buslnes.? or 
trade of a general broket for a commission received from the purchasers. In 
such case it was X, and not the defendant, who was carrying on business in 
Madras. 

A person may carry on business at the same tbiic at several pbces by 
means of different agents, as is often really the case The emplojTncnt. how- . 
ever, of a person as one’s commission agent, or simply consigning goods to 
n commission, (7) or general, (8) agent for sale by him in the exercise of /its 
o\cn calling, docs not constitute carrying on business at the place where 
that person or agent may be residing or carrying on his own business, or 


action an«css Doya Naram Tewarj-^v. 
Secretary of State, 14C. 25C(1880)It}io worJs 
“carry on business or personally worlj for 
gam ” arc inapplicablo to the Secretary of 
State]. 

(1) llaydan Das r. BhajwanDas, 7 B L R. 
102, 112 (1871). 

(2) 7 B. L. R 535 

(3) In Bill Ko 2 of tho Code of 1877 an 
Explanation was added to proTido that the 
business contemplated must he carried on at 
a fixcKl plaeo for at least a certain time, hut 
the Explanation was omitted from Bill 
No. 3. 

(4) Grish Chunder f. CoUuu, 2 Ilydc, 7{> 
(18C2) ; and so does a captain of a foreign 
ship trading to this port : R. r. Judges of 
Small Caaso Court, 2 TajL & Bell, 7 (IMl). 

(5) Jlntliaya Chetti r. Allan, 4 5L 209 
(ISSO); Kessowji r. Khimji, 12 B 507, 521 
(ISSS) ; Girdbar nKas^igar. 17B. 002 (181.1) ; 


ChTnnammal r. Tulu Kaanatammal, 3 M 
If. G. It. 14G (I8CC); in which Scotland, C. J., 
tnodiGed his opinion to tho contrary in 
Subbaraya r. Government, 1 21. 11. C. R. 
266 (16C3) : which last caso was followed as 
regards tho jnrisdiction of tho Small Cause 
Court in Cbundcc Cham Dutt v Edoljro 
Cowasjec, 8 C 678 (1882). In addition to 
actual inbabilancy tbo Supremo Court had 
jarisdiction by constructice inhabitancy on 
Ibc ground of trading As to factors, how- 
erer, Snnker Doss i. yianicfcram, Tolfon, 
334 (1843). 

(0) Chinnammal r. Tolu Kannatammal, 
3 2L IL a R. 140 (1866). 

(7) Khimjeo r, Forbes. 8 15. H C R., 
O. C, 102 (1871): Copee >Iohon r. Brotah 
Chnndcr, 11 W. R. 536 (1801). 

(8) Oiirttiammsl r. Tntu Kannslamma), 3 
V. It a R. 146 (IS66). 
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<loin;j or sclHii" wlmt he iiwy Imw been employM to do or Pcll. In tJio under- 
mentioned cn3e(l) it tras licit! that n dcfemlant iloc« not rnrry on business 
fit n place, though ho may hnvc on ngent (here for certain piirpo'c-? cnnncct«l 
with his ImsincM, wliore that tthich is the es«cnll'il ingredient in h'w budne-s 
(lao9 not take pUcc m'tliin the local liiiuts of the jurisdiction of t!ic Court. 
In delivering judgment, S.itts-'C, C.f, .«jiiil : "To determine whether n 
dcfcndnnt is tarrying on basmos", it must first be n«rcr(nincxl what }iis par- 
ticular trade, calling, or occupation h, nnd then we can etamine wlicthcr the 
facts proved amount to a carrj'ing on of that particular trade, calling, or occupa- 
tion w'lthm (hr jurisdiction The present defendant is ndmittcdly n retail 
vendor in Kuropeau goods, and obtaias Ins livelihood by the profit which ho 
laikoa upon his sales ; without ‘ Pale ' hr could not make profit ; or, in other 
words, lie could not rnrr\' on businras for the purpose of gaining o livelihood. 
’Sale' IS an essentia) ingredient in carrying on this deienclantV hti«ine?9, and 
in the present ease, to give this Court cogmmnco of suit upon that ground, it 
must bo shown that ‘sale’ hy the defcmlant m the way of n retail dealer has 
taken place arilhin our territorial limit. The place of wlr, in the present ease, 

IS tlic true phier of the dclendant’a c.arra'ing on busines.*.” 

Ah to tlie question whether jurisdiction in regard to foreigners i? Jiinifed lo 
tiio<c wlio personally carrj' on liusinw«, riVe anfe, p, IT-l. 

“Personally works for gain.’'— Tlieso words were Inserted to give the 
(•'oufts jurisdiction over jicrsons who, though dwelling out of the local limits, 
personally worked for gam within them (2) So a person residing at Ghooscry, 
outside Calcutta, who habitually and constantly came to C.ilcutta for the pur- 
pose of making contracts as p.irt of hU business as a contractor, was held to 
l arry on business and work for gain in Calcutfa.(3) An advoc.ate of the High 
Court residing out of the lo:!al limits, but who holds himself out ns ready to’ 
practise in the High Court and who goes whenes'cr lie is engaged to appear, 
personally works for gain within the local limlls.(4) In order that jurisdic- 
tion should attach on the ground of working for gain, i-ucli working fihonld 
bo Jiabit«al.(5) Further, to constitute work there must bo some mental or 
physical efiort. To take advantage of an innate holiness ns n reason for 
accepting presents or offerings as your natural due is not work; nor is the 
blessing which llie defendant ins'otes upon the dwellings which he %asi‘fs (C) 

As to whether Government can be said to personally work for g.ain, vide 

fTfi/e, p 160. 

“ Cause of action.” — The meaning of this term lias been the subject of 
considerable controversy, which, however, so far as this section is concerned, 
is now settled, and it is not proposed to do more tJinn to give the references 
to the somewhat nmneroos decisions in which the question was discussed prior 


(1) Fiamjeo v Ilormasli, 1 B n. G. It., 
0. 0. J. 220 (1865). 

(2) Sliri Gosvami r. Sliri novarrllianUtji, 
14 Ji. Ml, or>1 (1890) 

(3) GrecschmuJpr BontwTjee ♦*. CoIIms, 2 
Hyde, 79 (1802) 


(4) Jtal Naram Das i*. Newton, f> N tV. P. 

43(1873). 

(5) Sliri Coswami f. S}iri Gov.srdii.snlaljb 
14 B. 541, C5.3 (1890). 

(C) Ib , at i>. fi.T4 ; «. o , in apppal, 18 B i 

2‘M) (1894). 

I 
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to tho omcndmcnt ol tlio fcction in 1833. SomctimM these words have been 
given the restricted cense of imme<li.'itc occasion of the action, which itself 
means tho right to have recourse to tho Courts , in other and perhaps the 
greater number of cases, the wider sense of necessary conditions of its 
maintenance. In the former sense it is the mere matter of fact, the failure of 
the defendant to do, or forbear from doing, to gi\o or make good, that which 
the plaintiff's right entitles him to insist upon — in other words, tho infraction 
of tho right, ns, in the case of a contract, its breach. In the latter sense it is 
this matter of fact jihis tho right resident in the plaintiff, or, to take tho example 
chosen, both tho making of the contract and its breach (1) In this 
last sense, "cause of action" therefore means every fact which is rnaterial 
to bo proved to entitle the plaintiff to succeed j (2) and cverj*thing which, if 
not proved, gives tho defendant an immediate right to judgment, must be 
part of the cause of action ; (3) though the term docs not comprise every piece 
of evidence which is ncccssarj’ to prove each fact, but every fact which is necessary 
to bo provcd.(4) In this view of the case, the cause of action (which 
must cxbt at tho date of tho action (3)) is composed of several parts, 
which must, of course«> necessarily include as one of such parts the io' 
fraction (Cl of the fight claimed. 

The next question is, whether in order to give jurisdiction the whole cause 
of action should have arisen within the jurisdiction or whether it is sufScient 
that a part of such cause of action should liave so arisen. As regards the 
Presidency High Courts, it is well settled that the term " cause of action," as 
used in cUu«e 12 of tho Charters (which, and not this section, governs such 
Courts), means the whole cause of action, and not a material part of it : (7) 


(1) Sco the louned judgment of Holloway, 
J, in So Souza e Coles, 3 3f. H. C R 
3S4, 40C (ISCSj, OS also tho judgments in 
Gopi I^ishna Gossami v. Kilcomul Eanncr- 
joe, 13 B. L. R. 401 (1874), and Kalidhun 
Chuttspadhya v Shiba Nath Cliuttapadhja, 
8 C. nt p, 488 (1882), in whieh tho English 
eases will bo found collected. Whatever 
meaning bo attached to tho term, it does not 
depend upon the relief claimed; Tbakur 
Shankar f. Dya Shankar, 15 I. A CO (1887), 
and has no relation whatever to the defence, 
but refers entirely to thn grounds set forth in 
the plaint, or, in other words, to tho merfm 
upon which tho plaintiff asks thn Court to 
OTTivo at a conclusion in his favour : Mf, 
Chand Kour r. Partab Smgh, 15 I. A, 1.5S 
(18SS). 

(2) Cooke t\ Gill, R a P. 107. So In a 
suit for a legacy against an administrator, 
the grant of administration (Fuller r. 
Mackey, 2 E. JS B. 573), for a reward for 
apprehension and conviction of a thief, tho 
conviction (Iternaman i. Smith. 10 E*. Wo), 


on a bfo policy, the death of the assured 
(CaiUand v Champion, 7 T. R. 293), are parts 
of tho rcspcctivo causes of action. The fact 
must lx> both necessary and material to bo 
proved. If not it is no part of tho canso of 
action : London. Bombay and Mediter* 
roncan Bank v. Badee Bccbco, C B. 43 (IBSO) 

(3) Read r. Brown, 23 Q. B. B. 128. 

(4) Ib at Ip. 132. See Pragdas r. Doula* 
tram, II B. 257 (1836) 

(5) Gulzar Singh r. Kalyan Chand, 15 A. 
399 (1893), in which case, though the plain* 
til! was not entitled at the commencement of 
tho suit to possession, it was held that if the 
suit had been brought a fortnight hfer the 
other party would have been without a 

defence, 

(C) Nnnhn r. AUmdio, 12 M. 13f (ISS-^). 

(7) Do Sonia r. Cole*, 3 51 H. C. R, 3S4 
(18(58); 5folhoor5IohnnRoyr. Jadoomoney 
Poasce, 10 It. R. 122 (1872); IIills r. 
C5arh, Jl B. Ik R. 3(«7, 3C9 (ISTI); Jum* 
nioonah IVrMd r. Zsihuneosa. 5 C. 1» P,. at p. 
•TO (1879); JfoI.'fcanil r Soginclnml. I 11. 
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tltoiigli, If n part of iho of afiion uliaJl arisen villiin ilii' jwri«<Iic.tJon, 
a fiiiit nill Jic in tlio Jl'igli Court if feavo have l)een previously ohtninM. For 
the purposes of the liCfters Patcnl, the cxprcs-.ion “ rau'c of action " 
means the bundle of facts wbich it is neces«ar)’ for the plaintiit to prove before 
ho ran pucrcc<l in 1 im suit It does not include irrcles-ant or immaterial 
facts, hut embraces material facts iritliout nhirh the plaintiff must fail. If 
any <>( these matcn.il facta have talcen pkee vritliln tlic' jurisdiction of the 
Court, then Itive can Ifo given under cbn<e 12- Hut if no such material facts 
have taken phiee within the jurisdiction, and leave is given there, then 
it is open to tlie defendant to contend nt the he.aring that the Court has no 
jurisdiction (I) 

Prior to the amendment of the corresponding section of the l.ist Code, in 
188S. tt was held that the words therein used did not mean the whole r.iii.«c 
of action, but any material portion of the nature ptateil in nvp!.in.ition IIT. 
to that section, which was added m the year mentioneil. And thcTefore the 
Courts governed by the Co<le were held to have jurisdirlion If such a material 
portion of the cause of a«tionaro«c within their jurisdiction (2) Feet. 7, Act Vlf. 
of 188S, g.ivo cflect to the.se decisions by adding the ridrd IC-xpl'inalion to the 
former soi-iion, nhich rendercil further diseiLssion in the rase of suits niising out 
of contract unnece«sarj' (vide pod). The rule, moreover, has been reaflirmed 
recently to be of general application in al! auitii.(3) And now the section e.Tprcssly 
gives jurisdiction whore the caii«e of action, avholly or in part, ari®e«. Ko leave 
IS required m the latter case. 

ifnder the Code, British Courts arc empowered to pass judgment against 
a Qon-rcsident foreigner, provided that the cause of action has arisen within 
the jurisdiction of the Court pronouncii^ the iudgment.(f) TJie Court in 
whose local jurisdiction the funds of an endowment, xeceived from a forciirti 


2a (latS) , DHunjesUa v. Ffonlo, II II. OIO 
(1887) , K&lidtma v. SI«l»natl», 8 C. st p 
403 (18S2) , lUtapurtab p. I^msultli. IC V 
03 (1800) ; Doys Nanun Tewary v. Secretary 
of State, 14 0. sac (1880). In jUabamniad 
Abdul Kadar v. E. I. BaJiray, 1 M. 37C 
( 1878}, vrbero it was admitted that *' cause of 
action ” meant the irhojc cause of action, it 
irss held that the breach of tho contract con* 
stituted tho whole cause — a view wWch has 
been dissented from by the Calcutta High 
Court, Doya liarain Tewary r. Secretary of 
State, 14 C. at p. 370 (188C), and the Bombay 
High Court, Bampurtab r. IVemsokb, 15 B 
at p. 102 (IBM). 

(1) Utotilal «. SorajoiaU, 6 Bom. li. B. I03S 
(1904). 

(2) CopiKrishQ&Gossanup NilcomuIBan* 
ticrjee, 13 B. h. B. 461 (1874) ; Hilb r Clark, 
14 B. L. B. 367 (1874) ; UewheUin^' Cliunni 
Lai. 4 A. 423 (1882); Bishnnath ». Ilahi 
Baksb. n A. 277 (JS83) ; Kalidbun t Shiba* 


natli. 8 C 4D3 (18S3) ; Laljcc Loll n Ifurdcy 
Narain. 0 C. 105 (1SS2), wIu'cJj aI»o dealt 
with tho effect to be giren to the 7Uu«tro* 
tions, tho first of which is taken from Tl’intcr 
p. iJay, 1 3r H. C. B. 200 (1803), and the 
second from Dc Souza r Coles, 3 M. H 
C IL at p 307 (ISCS). Contra, Jum- 
moonah Pentad c. Zarbuacssa, 5 C. L. H. SG3 
(1879). 

(3; Bankc Bebari Lai c. Pokho Ham, 35 A. 
4S (1D03), which was a suit asking that a 
cotnpronuso and decree founded thereon 
might be declared void, au'l for an injunction 
restraining cierution. 

(4) Hambhat f. Shankar Baswant, 25 B. 
628 (1901); s. c, 3 Bom. L. n 82 .Soalso 
under tho CJhsrtcrs, Barab Meah Saib p. 
Khajcc Meah, 4 .H. IL C, R. 218 (1809) ; 
contra, Kessowji i’. Kliiniji, 13 B. 507 (ISSS), 
which was dissented from in Cudhar r. 
Kassigar, 17B. 003 (1893), iMejwl, p. ISO. 
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terrUory, are cipondrf by tlie parties resu)in<; ilicre. ]i»n /ull pnwrr to 
determine questions as to the management of the funds, quite apart from tlm 
title to the grant, which may not be m dispute (1) As to resulence, et<' , giving 
jurisdiction in ca«c of foreigners, Pee j>o%t ; and na to caecs lit whieli the riui'o nl 
action arUes below low-water mark and within three miles of it, tha ensa iiinlet- 
mentioned (2) 

WTiatcvcr the rause of nrfion may be, the jurisdiction created at tha plara 
of its ttccmal is not affected by the death of tho person originally liable, and it 
is a general principle that the representative of a dcceapcd perpou may bn niiiit 
in that Court within the jurisdiction of which tliocau<o of netioii with tho dwnumil 
person aro«c (3) The accrual of a cause of action within the local limits id a 
Court’a jurisdiction will not give tho Court jurisdiction over a puit in which 
any other cause of action arising out of those limitu ia joinwl ; it being, in hut. 
a pre-requisite of the light to join in one suit more than one cause of action 
against a defendant that tho Court to which the plaint l.s presented phonld liii\ r 
jurisdiction over all the causes of action (1) 

The term “ cauie nf action ” as used in tho Co<l« appliw to tortH an well an 
contracts (5) Reading clauses («), (6), and (c) with the word** “nw/ ninV,’* 
it appears that all suits of wliatcver nature, subject to tho llmitnlimw m Iha 
preceding sections, are referred to. Sect. 19 contains special proiisionn with 
regard to suits for compciwation for wrong done, but suits on tort not within 
the words of that section will fall under this. In India, the rause of nallnii 
has been alwaj's held to furnish tlic forum not only of suits in coiitrnets, hti|. In ltn 
broader sense to apply also to suits on torts. 

As already stati^I, tho words ''cause of action" \n thin seetioii itn nnl' 
mean necessarily the whole cause of action, but a suit to wbieli the sei'lliin 
applies may be instituted where some portion of the fniiHe of in I Inn 
arison.(C) So in a suit praying that a fraudulent compromine and deerw foiin»hd 
thereon might be declared void, and for an injunclton reslrainiiig 
it was held that though tho decree was made and compromise entrml UiUt },■, 
Calcutta (where in respect of them the cause of action arose), yel n Uwff'f'n]' 
part of the cause of action, namely, the infringement of the phiintlfl's 
by executing tho decree, liawng taken pbice in Cawmpore, the siiij 
district.(7) 

Though a special provision as to jurisdiction over suits on jii,« 
made in sect. 19, there is nothing in the general words of tha 
exclude them from its operation. The Courts will thereforo hay^ 


(1) Kashinath f. Anant, 2 Bora L R 47 
(1809) 

(2) Baban Mayacha r. Na^, 2 B. 19 
(1870). 

(3) Ladd V. Parbutty, 2 Hyde, IS (1SG2) ; 
Hargopal f Abdul Khan, 9 B IL C. R. 
429 (1872) 

(4) Khimji Jivrajju r Parashotam, 7 M. 
171 (188.1). And i! tbo mam rrlicf cannot 
!«• pranfrd, a right which is only ancillary 
to the prineil>al right cannot bo enforced : 


Trimbakr. Lakshman.So ft ^ 

(5) KslidaoCholUj-i.It>, „ ^ 

8 (X at p. 491 (I8'a). 

(6) Banke Bcharl ^ ^ ii 

. 1 . IS ciooa UM.. i"' 
jranls suits arisinx f r^- 

nv8«cr»a«ina.I«j.|,;„^„^ "Ttfc.j 
and now rltu<M (rt '' ’•’'’■•ifK.H fff 

cases. . ’ fn fiti 

{-} Ib 
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when tlio Cause ol action arisen uitliln tJieir jiirwliction or t)io deff'nJnnts resale, 
etc,, tliero. And it is not nccc^^ary that both the constituents o! jurisdiction 
should exist in British India (1) The provisions oi this section arc independent 
of the poneral principles of internalional law ; but there is notliing even in 
flicso principles to restrict the jurisdiction of the Courts of ony countr)* to cases 
in which the cause of action should have arisen in that country. In UngLsnd 
jt is pctiled that an action will lie there ajjainst a defendant there upon a trans- 
action in a pUcc in another country.(2) Kxpl.snation III. to the former section 
h-sd no reference to torts But the term “ cause of acUon *' was, under tljo last 
Code, independently of iliat explanation, construed to mean not the whole 
cause of action— if such cause of action invokes more than the mere conmii.s.«ion 
of the delict — in suits to which (he Cotlo nppIirs.(O) Probibly, the c.iuse of 
action will usually he construed in a rcstrietwl scn«c, to as not to involve the 
rtpht violated, but to denote only the violation or the breach of n duty which 
entitles the pbmtifl to rcjief.(f) In any cn«e, a largo number of c.ascs in tort 
will come withm the 6pc<-ul ptovi-ions of tlio preceding section. In a recent 
Englisli case dealing with the effect of a Judgment in the Calcutta High Court 
in divorce proceedings condemning in dnmagM n defendant, a British subject, 
who though formerly resident in India, hod left tliis counfrj* before (lie petition 
was issued, and was now domtctlcil in England, it w,as argued on Itis behalf 
that the Calcutta High CJourt had no jurisdiction over him; but it was held 
that tlio power to give damages svas ancilfarj' to the judgment on atatiw 
concerning the mamage, which judgment, being tn m»i, would bind the 
worhl (5) 

A Court may entertain a suit to set aside a decree on the ground of fraud, 
provided that the requirementa of this section or of the Charter, as the case 
may be, aro satisficd.fG) In tJic case of n libel, fJie eiiit will lie where it has 
been published (7) In n suit to set aside a release executed in Calcutta of the 
plaintiff's interest in certain property in Bombay, it was lield that tho c.auso 
of action incimicd tho effect of the release on the property in Bombay, and did 
not wholly arise in C.alcutta (8) This section, in tlic case of suits between 


(1) 8eo Babao ^fayacha e, Kagu Shra< 
Y«clia,2B 19(18<<»)' 

(2) Hukra Chand, C. T. C 310 ; Marlusdo 

V. Fontea, UffJ, 3 Q. B 205 

(3) r»d«p.lS4. 

{4} Soc Holiin Cband, C. P C. Oil ; bai- 
lee Lai r. Hordey Karain, 9 C. 105 (1882) ; 
Gopi Krishna r Nilcoojal, 13 B I*. It 401 
(1874); Hois r. Clark, 14 B. L. E 367 
(1874) ; ZJcwhelljn v. Cbnimi LoU, 4 A. 423 
(1882) ; Buhanath v. Hah! BaLsb, 5 A. 377 
(18S3) ; Barn Pertab Singh r. Bholabatty. 9 

W. R 4S6 (1668). See as to ^(Tefcat parts 
oC cause of action in suits on torts : Kartio 
Churn i'. Gopal Kisto, 3 C. 26 1 (1877) [Pledge ; 
iVauil) ; Hadjee Ismail v. Hadjeo JHahomed, 
13 B L. P, 301 (1874) [Fraudulent repre- 
apntations; suittosetasiderel^ase); T.ocid/ 


ft. Johnston, 6 li. L. B. 141 (1570) praUelouj 
prosecution]. Tho matter is not of practical 
tmportanco so far as suits m (ho High Courts 
arc concerned, as in all cases of doubt Icaro 
is usually asked for and given ; and as to 
other Courts, bco now clause (c). 

(.5) Phillips V. Batbo, I7 0 - IV’. J7. cel.vi. 

(6) Nistarini IXissi v. Nundo Lai Bose, 30 
C. 369 (1002) ; 8 c , 7 G VV. N. 353. A suit 
to set aside a consent decree of tho High 
Court on tijo ground of frand may bo brought 
without previous leave to soo having been 
obtained, though all tho defendants dwell 
without tho jurisdiction : Bibeo Solom.'in c. 
Abdul Arir. 4 C L. R. SCO (1670). 

(7) Geffortf. Ruclcohand, 13 B. 178(1838). 

(8) Hadjeo Ismail r. ITafljec ^fahomed, 13 
R. L. R. 91 (1874) 
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landlord and tenant, is controlled by Ecct. Hi ol tlic Bengal Tenancy Act (1) 
In eases instituted under Act IX. o! 18G1, the Court is to be guided by the Code, 
and 'where there is an objection to jurisdiction this section will be considered (2) 
As regards Probate jurisdiction, sec Act Y. of 1681.(3) 

Explanation III. of former section. — ^Thia bas been omitted, as its 
relation sras considered unnecessary owing to the addition made to sub-clause (c) 
of the words " wholly or in part ” in reference to the cause of action. Though 
omitted, thoExplanat ion g.avc a correct Blalcrocnt of what is still the law (4) and 
is therefore here dealt with. This Explanation settled the signibcation of the term 
cause o/ aciion" in the case of suits arising out of contract. Its language 
was wide enough to include all cases of contract, thou^ not obbgations in 
the nature of juwi contracts, (0) though it is said (6) that the corresponding 
rule of locus solutionis in other countries docs not apply to contracts already 
executed or creating personal status. Certain relations, such as those of rDarriage 
and adoption, though originally based on contract, are not thcmsclres sources of 
rights and duties on account of the grounds of contract.(7) While a suit may 
be arising out of contract within the meaning of the Explanation, it does not 
follow that all the clauses of that section will be applicable to it ; as in the case of 
a suit arising out of contract claiming a sum payable not in performance of the 
contract, but as damages for its breach.(8) It may bo a question whether 
the language of the Explanation is explicit enough to include suits for the con* 
cellation of contract, the forum contractus in Boman law being generally held 
to apply to actions arising out of the natural dcTclopment of the obligation, 
and, therefore, leading to its fulfilment. A suit for tbc cancellation of a contract 
must, however, always be for some cause ; and the nature of tbc cause and the 
place of its accrual, and not necessarily the place of the contract, •will furnish 
the forum for such suits, (0) But whether it docs or not the suit will he within 
tlic section. 

In Suits arising out of contract the cause of action is deemed to arise, accord- 
ing to the omitted Explanation, at three places : — 

(a) The place where the contract was made. The determination of this 
question belongs to the law of contracts. This will be the place of meeting 
where there is a personal meeting of the parties — except, perhaps, where the 
validity of a contract is made to depend upon the observance of a par- 
ticular form, in which case the place ot which that form is completed is 
the true place o! thccontract,bccauscuniil8ucbcompletionnopartyisbound.(10) 


(1) Failur Babim r. Pwarka Nath, 30 C 
4.'>1, 45G (1003) ; *. c , 7 C. W. N. 402. 

(2) Samt Chandra Chakarbati e, Forman, 
12 A. 213 (1890) [rcmoTal ot minor from 
jilaintiffa custody^ 


(3) And BOO Bhanrao r. Lalalimihai, 20 B. 



(5) Sro Hakm Chand, C. P. C. 30S-309. 

(C) lb.29S. 

(7) Ab to the caaso ot Mtion In Biuts for 
restitiition of conjasal nsht, bco ib., p 299 ; 
Lahtsgarr. Bai Sara). IRB. 310(1693). A 
suit for the rcco>.>ry of doirer it » nit on a 
contract t Shankar Dial r. Muhammad Maj- 
{aha, 16 A. 400 (ISOG). 

(8) Kami«rtti e. Katha, 27 M. 333 (1903). 

(0) Fr«. TTahm Chand, C. P. C. 299 

(iOl Ih 



188 


nrE conn or rivir. I'Kocrnunn. 


Pint 1. 
Nrc. So. 



Ii\ paRC o{ rohlract by rorrespondpncc, it Ims b^Pii 1ip)c1 tlmf iLo 
tarvtvact w couruIpipiI maib* wlier^ flip Mfpr of acccptajicc in pMtpd, and 
not wlicrc it ia tpcmm'iI by tbe propaw (1) Wiorp n bslancp fitnirl; ond 
an agrccmtat to repay tbf balance was drawn ont iit Cawnporr, it wns licld 
tliat the CairapoTc Court bad jun.^diction to rntortain a suit on tbe affrer- 
ment, and its jurisdiction was not a0ccted by the fact of the transaction, in 
ip-ipect of which fhe ogtectnent was Ris'en. having happened clscwheTC.fS) 
W here the suit was brought upon fhe defendant's breach to deliver in t!ic terms 
of tlir contract, and it did not appear where tlir contract, if any, was made, if 
was held tJiat the mere fact tliat an adr'ance on account of the contract ^as 
made within tlic local jurisdiction of n Court nmild not givo the Court juris- 
diction in su(h suit (3) In the under-mentioned caseit was held tliat. assutning 
that in the account for the bahince of which the plaintiff sued there were some 
Items wliich if they could bo separated from the suit would pvc a cause of 
action withm the jurisdiction of the Court at Jb, at was never the intention that 
the transactions should bo di'sconnocfcd so as to give sepansle ratines of action, 
but that the items should bo joined togetber so oh to form tJie subject of one 
demand, and that the suit had been brought in (he UTong Cotirt.(l) ds to tlie 
making, endorsement, and aeecptancc of negotiable instruments, sec tlie ca«es 
below (5) 

(b) The place where the contract ffos to he per/ormed or performanee com- 
pUted ; or (c) where in performance any money to \ehich the f wif relates irw expressly 
or implicdhf payrAle. The deternunation of this question is al.sn part of the 
law of contracts and the rules for their interpretation. The rule of theybrum 
loci sotulioms, as it is called, is applicable only where o particuhar place for 
performance can bo fixed, and not therefore where the contract may be per- 
formed anywhere (6) In some cases the place of performance is e.vpressly fixed 
by the contract, io others by the nature of the act to be done in performance ; 
as, for e.vamjilc, where the obbg.ation is to build o liousc, or to do other work 
on real property (7) Thus, also, m a suit to have a mortgage-deed registered, 
the cause of action was held to accrue nt the place where the deed lind to be 
registered under the law. From the nature of the act to be performed this was 
the place of the fulfilment of the obligation (8) In some cases, provisions of 








(1) Mubatnmad ShafG r lutram.st Ah, 
189G, P. R No 7C, KaniiscttI r. Kolhs, 27 

355 (1903). 

(2) Haim Raj v Ram Rut, 1 Agra, IIS 
(ISCGJ 

(3) Ajoodhja TVoslisil r. GoluDd Ram, S 
Agra, 188 (1807). 

(4) Atmakuri r. SoUi. 3 IT C. B. 222 
(ISCC). 

(Gj'Ramgopalv Olacq^uirrr, IB L R , 0. 
C 35 (1SG7) • Joan Aliill n Jlltuimoo LaU, 1 
Ind. Jur. N. S 21& (1800); Dhanraj • 
Cobinclarani. I B I, R, 0 G 76 (ISOS); 
Is^nr Clinnder Spmi r. CVuz, I Ind Jnr. N. B 
aa:j (ISCO) J W.ntpr r p,t>nnd. 1 >L H. C R 


202 (I8G7) j JIothooriDOliun Boy tv Jadoo- 
woney Dossop, 10 B. b. R. J22 (1872); 
Hajilan Daa tv Bhagtvan Das, 7 B. L. R. 102 
(1871) ; 8. c , on appeal, at p. S3J ; Pragdas 
e Dotrlatram, 11 B 237 (18SG) ; Raropurtal* 
r Promsukb, 15 D. 93 (1890) ; Slulolianrl »v 
^ugaachand, J B. 23 (1875) ; Rampurtsb tv 
Foohbai.rOB 774 (1590) 

(0) Rajcndrn Ran r, Sama Ban, 1 M. It. 
G R. 430 (1803). 

(7) See the subject more fully treated in 
Tlufcin Chnnd, G P. C 300-309 

(8) Rami v Gopal, 7 il H. G R. J7C 
(1873) 
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pOMiivc law must be consulted (1) Wlicic no place for the performance is 
prescribed in the agreement, or exacted by the necessities of the ease, or fixed 
by or m accordance witli statutory law, the place where it should appear that 
the parties intended that the contract should be fulfilled ought to supply the 
foTum (2) In most such cases, the course of the business to which the contract 
relates, or m which an}'tlimg wull have to be done or any money to be paid, 
wU determine the place of performance or payincnt.('l) In some casca, where 
no actual intention can be inferred, recourse may be had to presumptions — 
such as that under which performance is deemed to have been intended at the 
place where business was carried on by the jHirson entitled under the con- 
tract , (1) or, wliore neither party has a fixed place of business, wherever (at 
any rate, m the ease of contracts for payment of money) the creditor happens 
to be (0) In the absence of any special promise os to debvery, goods sold ore 
to be deliicred at tlie place at mIucU they arc at the time of sale ; and goods 
contracted to be sold arc to be delivered at the place at which they ate at the 
tune of the contract for sale, or, i! not then in existence, at the place at whicli 
they are produced (G) The place of accrual of cause of action in suits for an 
account and balance due from an agent must be determined by a reference to 
the circumstances under which the situation of agency is contracted, and the 
promise to pay at a particular place must be implied where not cxpre»sly 


(1) See Contract Act, as. 49, 41) 

(2) See Hukm CLsnd, C 1' C 303 , sqU 
SCO SlicriS t’, Manners, 7 C. W K 012 (1003) , 
Nirbaa SmsU t KumU Sahoy, 17 W R. 345 
(1872), Deokee Nundun f Oomrao Singh, 2 
Agra, 213 (1807) ; Chumlalv Mahipatrav, 5 
B. IL C. R , A C 33 (1809) , Dadabhai t. 
Diogo, 18B 43(1802), Dhunjisha < Flordc, 
11 B. l>49(18S7)j Dobson t>. Bengal S 
Railway, 21 B 133 (1890), A T. Bliutta- 
cUarya f. Cawnpur Woollen Mills, 10 C U 


N 320 (1911) 

(3) See llukin Cliand, CPC 304 ; 
and SCO LIcwbclLn t'. Chunni I,al, 4 A. 
423 (1882); see Ordo t Skinner, 3 X 91 
(1880) In a suit for salary which had 
always been paid at Surat, the latter Court 
washcldto hare jurisdiction : BegMahomed 
V Kayasji, 2 Bom L. R. 524 (1900) , aco nest 
note On a somewhat sumlor principle the 
endorser of a hundi u hablo to pay at place of 
endorsement and not where tho hundi is pay* 
able: Suganchandi' Mulchand, OB. ILC. R. 
270 (1872). 

(4) Ib. The forum arising from course of 
business is held to apply generally to jiartner- 
ships. See Luekmco Chand i. Zorawar 2Iull, 
8M.LA 291 (1800) I foil in Jagna r. Oainda 

Mai, 189T. V. R. Xo O’ : dul . Vm-.iU Meah 
t?aib i. Kbajit.- Miali t-a*b. 4 21 M. t. 


2I8(18C9), Du Souza t. Coles, 3 3L H C. R 
384 (I8C8) lo Beg Mahomed f. Kavosji, 2 
Bom. L. R. 514 (1900), the salary sued for was 
held to be impLcdly payable at the place 
wbero the plaintiff worLeil and resided : 
Darragh v Purabotam, 4 3L 372 (1681). 

(5) Tho ordinary role is that the obligor is 
bound to seek tho obbgec : Gopi ICnshoa r. 
Nilcomal, 13 B L R. 491 (1874): HdJs i. 
Cbrfc. 1 1 B L. R 367 (1874). The Eider, L. 
R.1893. P. D 119. Id Sheriff r. Manners, 7 
C. W. N 912 (1903). it was held that the prico 
of tho goods sold was payable at the rcsidcnio 
of tho plaintiff. In the ease of a suit for a 
Icgaey the cause of action was held to ariso 
where the heir and not tho legaUo rcsidcil : 
Ashootosh Bose • Iluieo Chum Xag, 1C W, 
11.305(1871). 

(6) Act IX. of 1872,8 91. See as to goods 
sold. Winter r. Way, 1 M. H. U R. 200 
(1893); I>cSottur.CoIcs.33LlLC.R.38l. 
405, 409 (I8CS) ; Chunilal r. Mahipalrav, 5 
B.H.C.B.,A.C. 33(1693). Ram l,all fcJiaw 
r. Okboy Komar, 2 C W. J*. Cl (noUs) 1/ 
the suit IS for balanco of account fvr gvvda 
toM the mere eircumstanco that aoiu. {lui. 
ment was made by ahumli uoubl !..>• t 

thclocahtyofthccauscillacjMiT-.^h, fVii. 

»ulh, 15 B. lOU (18W). 



'tipul.tod f„.. 

-r ■"-> “s.-cy,(i) x,.. 

of . • • . .■ 

obi ■ . ‘ ‘ ■ 

waf 

tbocontract/buUsdanmgeaforJbc^re^^^^ pa^-aMe not in pcr/mntnce ^ 
ob'eclion as to the -place of ■ , 

«Ppcltale\r rcLTonal “(W ii, 
al the earliest <n the Court M 

<ttc settled at nl ‘‘PPortunitu anil in all en ttistanee 

Zct7&Ta 

tM-22,23, on 

2«.J Uherc a suit ,„a,j ■ 

!a- 

2®- (X) ff7i«-c </(e several r„, , , ■ 

■ W'- subordinate to the JZ'''‘T O'c 

(fe CourZ^^''^^''’” ^'-.^hJtle Zi “to 


(I) Hukm CliaDt}, ft P. c 307. iri • • 
J^vraju^.. Pan^hotan., 7 31,5; 


am ZZZoi 

fco viZa “rt.inljr 

■«it ag. L“ >« • 

u.. 

y 01 tifc money adTamed for 


tim articles aiU I,,vo 

-”=:2r5riSrF 

<» Ho, Sitaraa Jlartli . S' 

as3i.8s,,s„„„5P'- 

(2) See Rein v. Stem /iRooi . « -.a 

Hukni Ciiand, C!. P c 30i ” ’ ^ ; 

(3) K„«.,...k.,h'27U3s=(,«,, 
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(-) ^Vhcrc such Courts arc suhordiualc to diffeicnt Appellate 
Courts but to the same High Court, the application shall he made 

' ’ r’ ’ r ' 

■' , ■ ' ■ • ■ Courts, 

‘ , / ' ' . . • . . ^ ' 'he local 

limits of ichosc jurisdiction the Court in which the suit is brought 
is situate. 


Power to stay and transfer. — Sect. 20 of tlic last Code referring to 
stay of proceedings has been omitted (1) The last paragraph of sect. 20 of the 
last Code had special application, if to any section, to sect. 20 (fe) (2) 
But there appeared to he no reason or authority for restricting the general words 
of this section to sect. 17 of the last Code (corresponding with sect. 20 of this), 
or to any particular clause of it. The words “ the defendant ” would 
have had no meaning if the corresponding section of the Code of 1882 apphed 
only to sect. 17, clause (c) of that Code, and, if it were so, the option of making 
the application would have been vested only in “any defendant not residing, 
carrying on business, or vorling for gain unlhin the local limits of the Court s 
jurisdiction." The section, it was rightly said, appeared to^ he very com* 
piehensive and to refer to all the preceding sections which provide for an altei- 
native iurisdlction over suits (3) The jurisdiction given hy thU sect. 20 was 
of an exceptional character, and should, it was held, be cautiously exercised 
and only upon very clear cause shown, there being no mention of mere con- 
venience OP expediency.(4) The section contemplated appbcalions hy difierent 
defendants hut it was hardly possible that after the rejection of an apphcation 
by one defendant another application might be presented hy another defendant 
on the same ground (5) The present sections remodel and embody the 
provisions of sects. 22-24 of the last Code. Several difBcuItieshavc been removed 
by the altered phrasing. Thus sect 22 omitted to qualify the vor^ 
“ another Court ” by the words “ haungjurtsdietton." which appeared m sects -.3 


(1) Sco Bxoughtoa’s CominenUry on tho 
Codo of 1877; O’Kinealy’s Civ. Pr Code, 
where, however, it la also said, citing Haggard 
V. PcUcicr, A. C. (1802) 01, that possibly it 
docs not Lmit tho inherent right of every 
Court to protect itself from an abuse of its 
own procedure by stayuig or dismissing 
actions which it holds to bo icsatious 

(2) Viraragavayyangar v. Ivrnbnasami, 0 
M. 344 (1883), the reference to s 17 (O), 

appears to bo a clerical error s TsMil P^r 
Ambalam f. Neelamegam. S M. L. J- «• 33- 

(3) Hukm Chaud, C. P. C. 333, 33-1. The 
decision in lleckjco v. Kasoiiiee. 4 C. K 
232 (1872), appears to show that the Court s 
l>ower to stay proceedings is very estcnsiyc, 
applying to different suits eoienug sinuUr 
ground, and that on an applies**®" 'V * 


party to a suit, a cross suit may bo stayed. 
Kotbing, however, in tho Codo enables a 
Court to stay prococdioga because costs ui a 
previous litigation io a foreign Cotirt have 
not been paid: Bowles t. Bowles, 8 B. C71 
(1884). 

(4) Khcta r. Gaoga Itam, 1804, P. li Ko. 
8 ; following, 1801, All. W. K. 63 ; Cefltrt v. 
Ruckchand. 13 B. 178 (I8SS). In tho first* 
mentioned caso it was held that tho circum* 
stance that tho points for decision in tho case 
were analogous to those ui n suit pending iu a 
Court in another district was cot sufficient 
reason for bolding that justieo iras tnoro 
likely to be dono by compelling tho plnmtdl 
to sue in that district. 

(5) Olunealy’s Civ. Pr. Code, coto to s. 
20 ; llokm Cband. U P. C. 34«. 
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aud 21, Again, it was not clear rvliy flic words “ determine'' were used 
in sect. 23, and “ ahall ddcnnitie ” in t>ccls. 22 and 21. Another dlihculty was 
as to the nature o£ the application under sect. 21 of the lost Code, as to which, 
see post 

“ After notice.” — The sectiuii docs not provide for any requisites 
of the notice But a Court may, in order to gi\ e effect to the manifest intention 
of the section, adjourn the hearing of an application and direct that proper 
notice should be served Notice must be given to the “other porfiVj i.c. 
not only parties on the opposite, but those on the same side— so that if one 
defendant only applies he must serve the otjicr defendants ivith notice. In 
the under-mentioned ease, (I) application was made in the presence of the othci 
parties and was assumed to be with suflicient notice. 

“ Apply.” — Prund/iioic the plaintiff as the arbiter htis has a right to bring 
his suit in any Court which the law allow's j and these sections arc only intended 
to provide for those eases where, on the ground of expense or convenience or 
some other good reason, the Court thinks that the place of trial ought to be 
changed. Parties who desire to have a ease transferred from one /orutn to 
another ought clearly to explain to the Court by petition and affidavit what 
IS the nature of tho claim and defence and what the issues arc ; they should 
state what evidence tviJl be required, and then satisfy the Court that either 
on the ground of c-xpensc or convenience or otherwise the place of trial ought 
to he changed (2) There was no indication in sect. 21 of the last Code of tho 
uatuio of the application to be made to the High Court, tlie words “ to transfer," 
etc., occurring m sects. 22 and 23 of that Code, being omitted. On this ground 
it was held that tho section must be construed as intending something short of 
transfer, . .. ' r a suit, 

but only •’ ' to stay 

proceeding , ... ^ lections, 

which apply to all the eases mentioned in sects. 22-21 of the last Code, remove 
any dilHculty on this head. 

“ Objections.” — If these arc not put ifi on tho first day, as they ought to 
be, a certain fixed time may be given for putting them in (1) 

“ Shall determine.” — ^The determination of the Appellate Court under 
sect. 23, clause (1), and of the High Court under clauses (2), (3), may be airivc-il 
at, not only on the grounds urged by the parties, but also on any groimds wliicli 
may occur to the Court itself, which under those clauses would appear to have 
a discretion much hke what it had under sect 21 of the last Code (5) The 
ground that tho portion of the property in tho local jurisdiction of another 
Court is of larger value has been considered not a sufficient ground for 
transfer to it.(6) 


(1) rorruagotc v. Deon Fanday, 2 G. L. B. 
352 (1878). 

(2) Khatija Bibi v, Tarnh Cliandcr Dutt, 0 
C. DSO (1883). 

(3) Tala-Bain v. Esrjivan Daa, S A. CO 
(1883). See remarks of F. C. os to abacnco 
of {loncr of transfer in SJdiuiei v. Oide, 2 A. 


241. 247 (1870); C I. A. 120. 

(4) Purrungoto i. Deon Fanday, 2 C. L. R 
352 (1878). 

(6) Hukm Cliand. C. P. C. 337. 

(6) Furruagotc n. Deon Fanday, 2 C, L R. 
332 (1878). 
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“Appellate Court.” — Sect. 23, clause (1). tljat Bubordjuatioii lor 
aduunistrativc purposes is uuinatenal, the sole test lor the deterniinatiou ol 
the Coiut to which the application must be made will be that of appeals lying 
to it Itom the decisions of the Court in wliidi the suit may have been 
instituted. 

In some eases appeals lie from the decisions of a Court in different classes 
of suits to different Courts, and the Appellate Court in such eases will he the 
Court to which an appeal would lie in the class to which the suit instituted 
belongs (1) 

24. (1) On the application o£ any of the parlies and after 
Genera! power ojinTa- noticc to tlxc parties and after hearing such 
!er and withdrawal. of them AS desirc to bc heard, or of its own 
motion without such noticc, the High Court or the District Court 
may at any stage — 

(а) transfer any suit, ajypeal or other froceeding 'pe7iding 

before it for trial or disposal to any Court siib^dinalc 
to it and competent to try or dispose of the same, or 

(б) icithdraw any suit, appeal or other froceeding pending in 

any Court subordinate to it, and 
(i) try or dispose of the same ; or 
(it) transfer the same for Inal or disj) 0 $al to any 
Court subordinate to it and competent to 
try or dispose of the same ; or 
(rii) 3€trans/er the same for trial or disposal to the 
Court from which it tms wUhdraum. 

(;^) Where any suit or proceeding has been transferred or 
withdrawn under sub-section {!), the Court tchich thereafter tries 
such suit may, sulgect to any special directions in the ease of an 
order of transfer, either retry it or proceed /row the ‘jmnl at which 
it was frans/erred or wnf/tdraioi. 

(3) For the purposes of this section, Courts of Additional 
aud Assistant Judges shall be deemed to be subordinate to the 
District Court. 

(4) The Court trying any suit transferred or withdrawn under 
this section from a Court of Small Causes shall, for the purposes 
of such suit, he deemed to be a Court of Small Causes. 


“ On the application.” — AscparatcappUcationisrequircdforthc transfer 
of each suit. (2) Inthccaseof a minor a next friend inayopph*'* here no guardian 
ail Itkm has been appointed (3) 

(1) lluVin CliMia, C. 1*. C. 33G. W) Jot* lufroMtli Jlitter c. R»j Kristo 

(2) lu'hoivp Lit c. Luchniiin X>i>ss, i K. MUtcr, lU C, 771 (ISS9). 

W. P., H. C. K. HTflSTOJ 

u 


Is. 25.] 
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“Of any of the parties.” — A person vlio Las rccc[vc«l a iiolicc o( an 
application ma<lo l»y a judgmcnt-dcLtor to Lo ilcclatcd an insolvent, and srLosc 
name is on the record oi an opposing creditor, is a j’lirty on vliosc application 
a transfer may he made under this section (J) TJie section permits transfer 
upon the application of parties as well os of tlio Court’s own motion without 
such npphcation.( 2 ) 

“Notice.” — The present section, milifcc iJic two previous sections, requires 
notice to be given by the Court and not by tJie party. iHicrc the order was 
made witiiout notice having been given to the plaintiffs it was set aside (3) 
1 he provision as to notice is one of procedure and practice, and the requirements 
as to notice may bo waived ( 4 ) 

“At any stage." — ^Thcac nords have been odded to the first })aTngTaph 
to remove the difficulty created by the view tliat a suit cannot bo tron^fcTred 
after the hearing has onco commenced, os to which there was a coniLct of decision. 
See note, post, "Pending." 

Power of High Court to transfer.— ’Besides the powers conferred 
by this section, the High Court, under clause 13 of the Letters Patent, has 
power to transfer to itself only when it thinhs proper to do so, cither on the 
agreement of the parties to that effect or for purposes of justice, the 
reasons for doing so being recorded in the proceedings of the High Court. No 
statement of the grounds on which the Court will net can be eshaustive. Transfers 
have been granted on the following grounds : That the parties and 
witnesses reside in Calcutta ; that it would bo cheaper to try tlio suit 
there ; that all parties desired n transfer ; (5) that ^5 of tho property 
claimed was lu Calcutta, and that it was undesirable tliat an amin of a 
Slofussd Court ehould partition such property; that the suit might bo 
tried more cheaply and cxpcilitiously in Calcutta ; (C) that difficult questions 
of law were involved, and tho conduct of tho Judge towards the plaintiff 
made it impossible that he should be able to deal with the suit with im' 
partiality ot freedom from prejudice ; (7) that the questions involved were 
of importance or difficulty ; the balance of convenience or cheapness of 
trial ; the residence of parties really interested and witnesses either in 
Calcutta or its immeffiate neighbourhood ; the advance of laonc)’ and presence 
of books in Calcutta ; the defendant’s want of means to go herself or take her 


(1) Ifassan-aoji v. Xbardcdji, 22 B, 77$ 
(1807}. 

(2J Id., atp. 783 (1897). 

(3) Janardhan v, I>abya ValUbh, ISOS. 
P. J. II. 

(4) SaakuQiani v. Ucorao, 13 M, 211 
(1689). 

(5) Payn r. itdiDiiustnitor-Gc/iend, 5 C. 
7C0(1B80}; 0 C. L. R. 221. 

($} JateodroDatuth v. Raj Kriato, 16 C. 
771 (1889). 

(7) KapiJoaulb S^har v> Govenuneat, 10 
R. L. B. I6S (1873). Cotufon v. Coiujoa, 0 


B. L. B. ^pp 10 (1873), proceeded on tho 
ground that there nas no reason to suppose 
that any very specially difficult questions of 
law would arise in that case. In Boucott v. 
IVmo, 1 Ind. Jur. N. S. 04, transfer was 
granted on tho ground that difficult points of 
lair arose, and it generally appeared tkit the 
ease should not bo tned 10 the Mofussil, 
provided that the interests of the applicant 
mil bo prejudiced if there be no transfer: 
BoiTodailo v. Gngory Bourke, Part II. 

O.C 3. 1 (1805). 
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witnesses to a Jlofussil Court ; tlic refusal to transfer placing difficulties in 
tlio way of tlic defence ; and that the prayers for injunction and receiver rendered 
tlic case eminently one to be tried in the lligh Court (1) It lias also 
been held that the mere fact that it would be less expensive to try tbo ease 
in tbo High Court was not sufficient of itself for the Court to act upon and 
order the ease to be transferred, and that to justify transfer it must be shown 
that the trial in the Court in which the suit had been instituted would be un« 
Batisfa'ctory.(2) 

The application should be made to a Judge sitting on the original side of 
the Court.(3) The substantive law applicable to the ease will he the law of 
the Court from which it has been trattsfctrcd.(4) The words “to retnote and 
tri/ and determine ” in the Letters Patent have a wide signification. They arc 
not Umued to any particular period or stage of the suit, considered as a regular 
series of steps in procedure. After the commencement of a suit between parties, 
as long as the proceedings in the Court of first instance are in such a condition 
that the party is entitled to ask that Court to raise and judicially determine 
any question material to the final result of the suit as between bunself and the 
other party, so long is the suit in existence in the first Court, and capable of 
being removed under clause 13 in order that such questions may be determined 
in the High Coart.(D} 

District Court.— In the Punjab, Central Provinces, and Burmah, the 
Courts of the Divisional Judge and Commissioner are by the Courts Acts of 
those provinces given the powers conferred on the District Court by this 
section, which has not bepn drafted with reference to the system of judicial 
adminUtration prcvailmg in the provinces mentioned (6) An order of transfer 
nude by a District Court under this section, transferring a suit in which an appeal 
would lie from a decree made therein, was held not subject to revisioD.(7) And 
the principle was considered to apply where a District Judge had trans- 
ferred a suit from a Subordinate Court to bis own file, and before his 
hearing it an application was made to the High Court for its transfer to some 
other Court.(8) Tbo High Court refused in its extraordinary jurisdiction to 
interfere, except under circumstances of a very special nature, with the discretion 
of a Judge who had transferred, under the provisions of the bst Code, execution 
proceedings under a decree from one Subordinate Court to another fO) It wos 
held, under the Code of 1809, that where a District Court had jurisdiction to 
try a suit and the defendant made no application to the Judge or communication 


(1) Ilarcndra Lall t', SArramaugaU llcLcc, 
£4 C. 1S3, !8C (ISOG) ; 1 C. W. N. lOT, 

(2) Ojoodcnm r. Nobinmoney Doascc, 1 
Ind. Jur. N. S. 398(1806). 

(3) Doueett r. ^VIsc, 4 W. R. Miso. 7 
(ISM). 

(4) Groso r. Amtrtamayi Doasoc, 4 R L 
R . O. C. J, X (ISCO). 

(5) In the matt«r of tbo IX'crce Suita in I bo 
Court of Iho Muniif of Dibrojhur, 7 B. L. R- 
308.312(1871). 


(C) As to tlio l^ln]ab, oc« as. 34, 37, 38. 
Act XVlIl. of 18S4. As to VilUgo Munaifa 
in Madias, era LiLsIiiiubka r. llabi. 8 3L £00 
(I8S3) Ajmcio snd Sfarwars, m 2 and 28, 
Reg. I. of 1S77. 

(7) Farid Abnud r DuUri llibi, C A. 233 
(ISSi). 

(S) Mubamioad Safdar Huarn r. Puraa 
Chaod. 20 A, 395 (IS9S){ a. c., IS98. A. 
\V. X. 89. 

(9) Krubaa r. Bbau. 1$ R. ci (IS93). 
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to tlic plaiutiff with a \icw to Us Iwmg tried iu a different district, the ease 
was not one for the cicrcisc of any special power hy the High Court for that ’ 
purpose (1) 

"Traiisfcr or withdraw,” — This section, which cortcsponiLi with sect. 
25 of tho last Code, is clearly worded to show that it applies both to the 
transfer and withdrawal of suits, covering also transfers to a Court newly esfab- 
lisbed. There is no restriction as to tiic grounds on which a transfer 
or withdrawal may bo ordered under this section, which applies to 
the High Court, whose powers under the Letters Patent have already been 
considered. A usual ground is personal disqualification on account of 
pecuniary or other jHTsonal interest of the presiding Judgc.f2) A transfer 
iias been ordered on the ground that serious questions of law were likely to 
arise in connection with windiog*up proceedings, which it would be difficult 
to dtscuss in tho abscnct of the necessary authorities, and that the pro* 
cccdings were such that they would ultimately go before the High Court in a 
variety of appeals from orders ; (3) also of csecutioa proceedings “in order to 
do equity between the judgment-creditors according to the spirit of the Ciril 
Procedure Code , (4) also on the ground that the transfer would tend to the 
convenience of both p.'irtics, and more especially to the ai>pljcaiit.(6) The 
fact however, that the Judge of the Court was not sufficiently nequainted 
wuL the character in which the disputed signatures were written was held not 
to be bufheteut ground, as m such a case it would be open to the parties to call 
experts (6) 

Tile section docs not make it obligatory in a Court to recoid the reasons 
fur Its order, and though it is desirable that the reasons should be recorded, 
yet a failure to do so will not vitiate the order or tho subsequent proceedings (7) 
Nor is the transfer invalid if the order has been made under a misconception 
of facts,(8) As to the presumption where there is no order on the face of the 
proceedings, see notcj (9) as to jurisdiction to transfer, see note, Pendivff.'’ 
post. 

“ Suit, appeal, or other proceeding.” — The term “ suit ” in tlic earlier 
Code rtlvould, it was held, be construed in its broadest sense (10) Tiic section 
itself show’s that it is a[»plirablc to appeals; a power which was not given to 
tlio High Courts by the Letters Patcnt,(ll) or appeals. Tlie ease law under 
the Code of 1882 was as follows: — ^As regards miscellaneous proceedings, this 


(1) Knslo Pjss Koondoo r. l»sur Chondcr 24S (189SJ 

Chowdhry, II W. R, ISO (ISfiO). (Cj Muhaamasd r I'uran CLanJ, 20 A. 

(2) Lobun e, Assam R. & T, Co., 10 (X 915 395 (1898). 

(1881), is which ease tho transfer was refused (7) Tarnctnath v Gource Churn, 3 W. R. 
only OQ tho groond that the Judge had mean- 147 (1805). 

time bpcn replaced by another oflScer, and in (8) Rambur t\ GndfianJolJ, 2 A»ra, 17S 
which the prindjdra on which tiansfcra on (18G7)- 

Ihjs ground arc jnado arc discussed (9) Sheo Piasad Singh v. Rastura Xiiar, 10 

(3) Ift Vit mitltT of The IVcat Hopetowo A 110 (1887). 

Tea Co , Ld , 0 A. 180, 184 (ISSSy (10) In tht mailer oj Tho West HopetoTvn 

(4J Krishna Vein r. Blanaaram, 18 B. Cl Tea Co, 0 A. at p. 1S2 (1896) 

(1893). (It) As to Bengal Cml Courts, seo e. 22, 

(5) Radotnbjiu v, hladan, 3 C, W. X, 247, Ait KlI. of 18S7. 
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section, taken vntli sect. C17 (correspon«lmg with sect. HI), was held to nutlioiizc 
tho transfer of a claim under sect 331 ; (1) and of winding-up proceedings 
under the Indian Compamea Act, 1882, by the High Court from a District 
Court to itself, the Act providing for their transfer from one District Court 
to anothcr.(2) There was a conflict of opinion whether the word “suit" 
in the section which this replaces included execution proceedings or not. The 
Allahahad(3)andBombay(4)High Courts heldthat it did. It is to be observed 
that sect. 223 of the former Code related to transfer of applications for execution. 
The Madras High Court appears to have been of opinion that the word “ suit ” 
in this section in the last Code was used in its restricted sense of proceedings 
before decree, but that even assuming that it included execution proceedings, 
the limitation as to jurisdiction contained in the section, which authorized the 
transfer to a Subordinate Court competent to try the suit, could only be imported 
into sect 223 of the Code of 1882, so far as it wasconsistentwith that section (5) 
The Calcutta High Court held, both under the corresponding provisions in the 
Code of 1839,(0) os also under the Code of 1882,(7) that there was no power 
under this section of that Code to transfer execution proceedings. The present 
fipftion extends the Courts’ pouor over miscellaneous proceedings other than 
suits or appeals. 

“ Pending.”— The word used in the corresponding section of the Code of 
1859 was “ *naiitu/e<f.” It was accordingly held that the transfer could take 
place only on the institution of the suit, and that it was not intended that a 
case in progress of trial might be transferred (8) Tho substitution of the word 


(1) SitbaUk^ibmi v. V;thilin;a, S M &4S 
(ISSt) 

(2) In re West Hopctonw Tea Co., 0 A. 
180 (ISSC). 

(3) Gaya Parshad v. Bhup Singh, 1 A. ISO 
F B. (1870), a decision under the Code ol 
1809 

(4) Balaji r. Ranchoddis, 0 B CSO (1831) • 
Krishna Vclp v. Bhau iransaram, 18 B. Cl ; 
Nassarranji i'. Kharsedji, 22 B 778 (1897), in 
which this section was held to apply to tho 
transfer of an application to bo declared an 
insolvent, as auch an application was a pro. 
ceeding in execution, and therefore a suit. 

(5) Shanmuga r. Bamanathan, 17 31. 309 
(IS03). Tho preceding decision, Muttalagiri 
r. Muttayar, C M. 357 (18S3), appears to 
favour tho other view. See Nassarvanji r 
Kharsedji. 22 B at p. 762 (1897) 

(G) Kedanwth v. Bungshoc, 17 W. II. 4.' 
(1871): Shaikh llamiJooddeeo t*. Bhadae, 18 
\V. R. 31'. (1872) ; Abdool ITye r. Sfaerae, 23 
W. R. 1 (1874); cf. Anund Mohan r. Grij'a 
Kant. 13 \V. R. 222 (1870) fs. 20. Act VI.. 
4l.C.,ol 1SG21 ; Chowdhry r. >futeeoonua$a, l.'J 
\V. R. r.74 (1871) fa. lO. .Set XVI. of ISOS). 
It to Iw oWrTe.1, however, that a. fi of the 


Code of 1859 has been considerably modinid 
by tho present Code. See Ilukm Chand, 
a P. C. 343 

(7) Kisbon 3tobun Sett r. Gul .Sfahorned 
Shaba. IS C. 177 (1837). in which, however, 
adherence was given to previous decision* 
chiefly as a m1« of practice, and in wliieh no 
reference was made to tho sobstitution of 
tho word " pending ” for ** inslitatcJ ” 

(8) Ram Nath v. Gowhur. 2 N. W. P, Jf. 
C. B. 230 (1870); Tafcoob All v. Luclimun 
Das, ON. W. P.80 (1874); AsmedhKoonwar 
V, Taylor, 1804. W. R. 14 ; Dunueo EaLoo v. 
Jugdharce, 13 W. R. 393 (1870) ; Soorendto 
Fersbad Dobey r. Nundun Sftsser, 21 IV. I', 
190(1874): bataeeTanioknathSfo'ik' rj.. > 
Gouree Cham Mookerjee, 3 3V. R. 147 ( I r' 

in wbich it was held that wL.-ii u Jj, ■ 
transfers a caao to hU own f.b, b' , e 
liberty to amend tbo iuue« tint ia. 
and to frameodditional iiBUvai. i , 
the whole eoao except a** 

upon which there has t j #•,. i. , 

And as to Tcnsod. are t'.r 

Zahoor r. Tbsknoratir#- t , , 

481 (1570). 
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*’ pending "bars any such construction tn future j a construction whicli ss 
further proliibiled hy the imertion of the wdtiIs ”at any slnyc." So it has been 
belli, that the High Court linil jurisdiction iintlcr this section to make n transfer 
to ft Subordinate diidgc, tliough the ease n-as in part }icard.(|) Even now, 
liOTvevcr, the section will not ftiifhorisc o transfer aflrcting nny special 
crclusive jurisdiction conferred by Jftw.fS) So ns tlic Court whicli pronounced 
tlic judgment is flic only Court wliicli can review* it, proceedings on an applica- 
tion for a review of a Court's decision cannot be transferred to another CoHrt.(3) 
Nor may a Pistriet Court oxereiso its powers to transfer bo as to oust anv Court 
of a jurisdiction over any particular suit which may have been referred to'it 
by order of a High Court or other Supreme Court. (4) Tliiis, it has been held that 
the temid of the section aro inapplicable to a suit wlijch the Subordinate Court 
bad received by an order of remand from a Court to which tlie Pistriet Court 
was itself subordinate (D) 

The word denotes, it is aaid. duly pending. TJic suit, therefore, 

to bo transferred must, it has been held, he pending in a Court of competent 
jurisdiction, and an order made under tlii.s scefion will have no effect if the 
Court m ffliieli the suit is pending has no jiinsiliction over it,(fl) 

“ Subordinate.” — A tmnsfcr may i>c m.nde only from or to a Court 
to which the Code applies. In the under-mentioned case, (7) Hutchins, ,7., 
considered that the District Judge would have tlic power of transferring a 
case pending before one soilage nuinsif to anotlicr, not under this section, which 
lio considered questionable, but under general principles, ns some one must 
have the power, and it would bo best vested in the munsU’s ofBelal superior, 
the District Judge The subordination contemplated is app-arently not that 


(]1 PaUiiisami r. Tfaondania, SR U. 
(lOOS). See Bandbu Kailc r l«tihi Knar. 7 
A. 3^2 (1885), tbough as to tbo decision that 
if a case is part heard and transferred it con- 
not bo determined on tho oridcnco t.akcn in 
tbe first Court, SCO 0. 21V1II r. )5, c) S,jv3l. 
Seo also ca.scs in paragraph on the term 
"Suit,” ante. The ob^errations in Kishori 
3Iabun r. Gul 3fahomcd, 15 C 177, which 
decided that the section did not apply to 
execution proceedings, orcrloobcd tbo change 
which has been effected in the section, and 
are, it ii sabmrCted. neither binding nor good 
law. 

(2J See Hulun Cband, C. P. C. 314. 

(3) lUm Nath v. Gowbnr, 2 N. IV. P. 230 
(1S70). 

(4) Hutm Chand, a P. a 344. 

(5) hfahomedZsboori'.ThakooraneeButta, 
2 N. W. P. 481 (1670). As pointed out in 
Hukm Chand, C. P. C. 344, the decision in 
Hamedoollah r. 3Iateeooniasa, IS W. R. 574 
(1874], also ftirned to some extent on the 
same principle ; stress having been laid in it 


on the circumstanco that a (ransfor made in 
such a caso might bo inconsistent with tho 
order of remand, and change tha Court to 
nbich the appeal from the final order would 
lie in tho case. Bat sco also Tbrucknatli 
Slookcijee o. Gource Chum 31ooker;ee, 3 TV, 
R. 147 (18C5}. In Sita Racu v,' Nacnl 
Dnlarifa, 21 A. 230 (1809), it was considered 
that s. 25 was not applicable to a caso 
remanded under s, 5G3 of the last Dodo. 

(G) Peary Lali r Komal Kishoro, C C. SO 
flSSl] : hrotilal V. Jamnodas, 2 B, H. C. R., 
A. C. 40 (18G5) ; Jagfivan v. Wagdum, 7 B. 
487 at p. 489 (IS83; ; Lei^ard v. BaJl, 0 A. 
191 (1887) ; s. c , 13 1. A. 234 ; R. v. JTangal 
Tekohand, 10 B. 274 (1S8G); Pachaoni 
Awostho o. Ilahi Bukah, 4 A. 478 (1SS2) ; 
lUm Naratn r. Parmeswar Naraio, 23 C. 39 
(1897). TVaiver will not nvail where the 
Court has no auherent jurisdiction; otherwise 
in cases of mere irregularity : Sankumani o. 
Ikoron, 13 M. 221, 213 (18S9). • 

(7) Lakshmakka v Bali, S hf. 500 (2885) 
See Hakm Chand. 0. P. C. 348. 
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for the purposes of appeal as in sect 23, clause fl), ante, but of an administra- 
tive cliaraeter.(l) It 1ms formerly held that once a Court withdrew a suit 
and transferred it to its own files for trial, it exhausted all its powers under 
this section, and it is not competent to retransfer it again to a Subordinate 
Court (2) The section, however [sec (1) (6) (iii)], now authorizes a Court after 
withdrawing a case to retransfer it for trial or disposal. The Subordinate 
Court must bo competent to try the suit — that is, must have jurisdiction.(3) 
A District Judge can transfer a probate case for trial to a Subordinate Judge 
under clause (d), sub-sect. (2), sect. 23, Act XII. of 1887.(4) ^NTiere in a recent 
case a suit was filed as a Small Cause Court suit in the Court of a Subordinate 
Judge wbo had both Small Cause and regular jurisdiction, and he transferred 
it to the file tried by him as ordinary Judge, and passed a decree deciding a 
question of title to immoveable property, it was held that there was no sub- 
stantial irregularity, and that the decree was not final, but appealable, since 
it could not have been passed by a Small Cause Court (5) As to tbc power 
of District Judges, under the Bombay Civil Courts Act, to refer to Assistant 
Judges applications under special Acts for disposal, see note.(C) 

“Try or dispose of.'*— The word “trial” includes every recognized 
method of procedure laid down in the Code, and it is not necessary for the 
transfer that the Court transferring should not contemplate a reference of the 
case to arbitration (7) The present section adds the words “ dispose o/," which 
will often bo applicable in the case of the miscellaneous proceedings to which 
the section is extended. 

“ Court of Small Causes.”— The e.xpresslon “o Court of Small Cautet ” 
in the last clause of this section means a Court properly and strictly so called, 
and -does not include a Court invested with the jurisdiction of a Court of Small 
Causes (81 The Iligli Court, in the exercise of its appellate jurisdiction, has 
the power to transfer a suit from the Calcutta Court of Small Causes to any other 
Court having equal or superior jurisdiction (9) Tbc Court to which a suit is 
transferred will not become a Small Cause Court, but only the suit transferred 


(1) Sco HuVm Chand, C. P. C. 3«. 

(2) Amir Prgum v. Fnihlad Daj, 21 A, 304 
(1D02) i Fatima Btbi v. Abdul filajid, 14 A, 
631 (1892): Sukbaram v. Gangaram, 13 B. 
CM (I8S0) ; Sita Ham v Nanni Dularjr, 21 A. 
230 (1899) [rcmandl: Nandan Fraoad r. 
Kenney, 21 A. 350 (1902) [transfer of 
pauper suit). The first and third cases nrro 
<liatingu)sbod With reference to the provUions 
of Act XII. of 28S7 [Bengal Ciril Courts) 
in Gappu Lnl r tfathura Das, 25 A. 1S3 
(1902). 

(3) Kidlii T.al r. Sfathar Ilusain. 7 A. 239 
(iSSI): llaji Unur r. Ooo^tidji, 31 B. 411 
(1910). 

(4) KunjoBchariGowamiv. Ileta Cli-mdra 
Uhiri, 25 C. 340 (1S9S). 


(5) Bari Balu Gaekavad r. Ganpatno 
Lakhurjirao Gaokawad, 33 B 190 (1913). 

((i) First Assistant Conector v. Arde«ir 
Frainji. 10 B. 277 (1891). 

(7) Hakm Chand. C. P. C. 349, citing 
Banarsi Das r Jtam Kishan, 1839, P. It. No 
107. 

(8) Ramchandra v. Gaocah, 23 It. 332 
(1893) ; diss. from Slangal S-nr. Itop Chand. 
13 A. 324, which was also dissented from in 
Dulal Chandra Deb v. Ram Naram Dsb, 31 
a 1057 (1901) 

(9) Kadambini Raiji r. Sladan .Mohan 
Bassek. 3 a W. N. 217 (1893). See as to 
this caae, Shamsher Muadal r. GaneaJrv 
Nsmln Mdler. 29 a 493. 600 (1902). 
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will be tried as a Small Cau*5e Court suif.(l) In tlii* msc undcr-mf’ntionc(l.(2) Q 
Small Cfluae Court suit was instituted before n Judge Invested whb jurisdiction 
to try it. He retired from ofiice, and the District Judge directed Ida succtssor, 
wlio had no Small Cause Court jumdjction,1o trj' it ; it was licM that tbc order 
must be considered as passed under this section, and no appeal lay from the 
decision to the District t’oiirt. 

25. (/) W/mt. any ‘party to u suit, a'jypcal or other pro- 
Power of Governor seeding poidwg in n High Court presided 
General m Counni to over hy « singlc J udgc objccts to its Icing heard 
ransfcrsuuo J'udgc is solisficd that ilicrc are. 

reasonable, grounds for the objection, he shall innhe a report to the 
Governor General in Council, who inny, by nolifictiuon in the 
Gazette of India, transfer such suit, appeal or proceeding to any 
other High Court. U P ^ J 

(/) The Jaw appUcaUc to any suit, appeal or proceeding so 
transferred shall he the law which the Court in which the suit, 
appeal or proceeding was originally instituted ought to have applied 
to such case. 


Institution of Suits. 

fs. 48.1 26 Every suit shall be instituted by the preseutalto?^ of 

“ plaint or in such other manner as woy la 
prescribed. 

“ Plaint.” — plaint means n private memorial tendered to a Court in 
which the perRon sets forth his cause of action ; the e.tliibitlon of an action 
in writing (3) It answers to the ” statement of claim ” in England. In India 
a plaintiff may present a written statement also. 0, VI7. rr. 1-C prescribe the 
• contents of the plaint, which is the document witli wliich every suit is instituted 
in this country, its object being to invoice the Couit’s assistance for the declara- 
tion, preservation, or enforcement of the plaintifi’s right. A suit, according to 
this section, must commence with a plaint ; and a proceeding which is capable 
of terminating in a decree or an order having the force of a decree cannot, on 
that ground alone, be deemed to be a suit ivithin the meaning of the Code, if 
it has not commenced with a plaint. Sneh n proceeding is, in strictness, only 
a proceeding in a 8uit.(4) 

Presentation : (n) Time. — ^The oiJy question which arises as to tins, is 
whether a plaint may be presented on a Sunday or holiday, or out of Court 
liours, It lias been enjoined that, without the eousent of parties and in the 


(!) Knstvna- Velii v Kraosanun, 18 B. 61 
(1801). 

(2) Kaul<^hw.-ir Jlai t. Do^t ATAhomed 
Iflian.RA 274 (mi). 


(3) Assan t>. i'alh^iUTHa, 22 tf. svt p C02. 

(4) Venhala Chimdrapp* tv Vonkatn ItiRi-i. 
22 .M. 2nc (1893). 
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absence of urgent necessit}’, no civil trial elioiild proceed on Sundays or 
gazetted holidays (1) In India, however, Sunday is not a dies tion,(2) and 
the holding of a judicial proceeding on a close holiday, though it may be an 
irtogulafity which, if prejudice be shown, would entitle a party to have the 
proceedings set aside, is such an irregularity as can be waived (3) It has been 
expressly pro\uded in the Bengal, N.W.P , and Assam Civil Courts Act, 
and the same will probably be held, on general principles, to be the case, that 
a judicial act done on a close holiday is not invalid by reason only of its having 
been done on that day (4) A plaint may bo received and admitted on a Sunday(5) 
or other holiday (6) There is, however, no necessity to do so ; for under the 
Limitation Act, if the period expires when the Courts arc closed, the 
suit may he admitted on the day that the Court rc-opens ; and so may any 
application (7) 

(6) To whom.— The former section required that the plaint should he 
presented to tlie Court, or such officer who was specially appointed in that 
behalf. This mil be so now, though the words have been omitted. Ordinarily, 
the plaint is presented to the Court. A delivery to the clerk of a Small Cause 
Court has been held sufficient ; (8) but not to a (9) or »Mc>oflsm»».(10) A 
plaint under Act X. of 1859, presented to an Assistant Collector and not to the 
Collector, was held not to be properly filed.(ll) 

(c) Place.— Ordinarily, the plaint is presented in open Court. The 
placing of a petition of appeal on a table when the officer is not present is not 
a presentation to him (12) Tli? Allahabad High Coart held that the pre* 
sentation of a plaint at the private residence of the Munsif was not a sufficient 
institution.(13) But m Bengal a plaint delivered ot the private residence of a 
clerk of a Small Cause Court has been held to have been properly filed.(14) 
Where a plaint sent by post was accepted, the institution was considered 


(!) C. ir. 0. Ora Itulci, Ko 2. tboholidAy tras in •ccordancc mth a circular 

(2) Abler in England, 29 Car. 11 c. 7, *. C : which had no legal force. 

but other boliclaj-s arc periods of vacation (7) Peary Mohun r. Ananda Charan, 18 
only and procscdings arc not suspended. C.C31 (1891) iSambasivar. Ramasami, 29 5!. 
PetcTsdotfi'a Ahridgmcnt, 2od cd. vol. v , 179 (1693). 

p. CO, D (!). Tho term appears not to hare (8) Madden Mohan r. FakccrRkSiras.Suth, 
been used in its stnet sense by Davies, J., S. C C. Rep 30- 

in Saml'asivs t RaiDasan]i,’22 51. at p. 181 (9) Raj Chnndcr v Joogul, 18 W. R. 172 

(1898) (1872). 

(3) Ram Das r. Ofneia! Liquubitor, 9 A. (10) Taj Dldeen r. Ghafoor<uI ni"sa, 3 A. 

300 (1SS7). n. a R. 341 (1871). 

(4) Act XII. of 1887, 8. 15 (3) A sale of (II) Slaswnat Roopa t SheiVh Anwar. 4 
projicrfy in eiecntion on a close holiday has A. If. CR. 35 (1871 ) : Init the proceeiiinvi 
been held not to be illegal ; Risiam r. Sahib- are Toidable only at the inslsoce of the 
un niv««, 3 A. 333 (18S0). A local inquiry ’ defnnlantr Slaclintosh *• Kashee Xath, 21 
on Sunday was, however, set aside chiefly W, R. 450 (1874) 

because the defendant's vahil ststo<l he coaid (12) Taj UIdevn r. Ghafoor al masa, 3 <V. 
not attend, and no other notice was given : 11. fX R. 341 (1871). 

JJmbhoo r .Tusoda, 17 W. R. 230 (1872). (13) Jai Koar r. Ileera 1^11.7 A H. (1.11.. 7 

(.'>) Vnuntn r ProUb, 10 W. R. 2.30(1871) (1874) 

(0) Ib ; Gobiml t. Hargopal, 3 H I,. R. (I4)51ailJenMohanr raVecr Risw\».Snll . 
.\pj'. 72 (1800) • in the latter cas*, lioaerrr, S. C. C Rep. 30. 
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siifBcicnt by the Madron High Court (I) Wiere a plointt0 presented a plaint 
to the District Court, the Subordinate Judge's Court in wliicli he ought to Jiave 
presented it being then temporarily closed, it was held that tJic District Court 
could not be considered a Court of first instance competent to receive the 
plaint.(2) 


Date. — ^Thc Code does not provide that the plaint should be dated, but it 
is generally provided by rules framed by the Ifigh Courts that the actual 
date of presentation should be endorsed on the plaint by the ofGccr receiving 
it. W'hcre a plaint was presented on the 29tU and tlto endorsement stated 
that it was accepted on the Jlst, the former and not the latter date was held 
to be the date of institution (3) Where two suits arc filed on the same day it 
must be presumed, until the contrary is proved, that they were presented and 
admitted in the order in winch the numbers appear in the Dogister of 
Civil Smts.(4) The Code docs not ordain or imply that, in the absence of 
a sufficient stamp, there can be no presentation, nor does the Limitation Act. 
Tlicre IS no warrant for inferring that a plaint means a plaint duly stamped. 
So where a plaint was presented on the Hth September with an insufficient 
stamp, but the deficient stamp duty was paid on the 16th September, it was 
held that the suit was instituted on the Uth 6eptcmber.(5) The date of institu- 
tion should bo reckoned from the date of presentation, and not from that on 
which tho rcquiMto coiirt-fces arc sub9C4]ucnt)y put in so as to make it admissible 
as a plaint (C) 

Rcgiatratlott. — Sect. 17 of the Rcgistra.tion Act (III. of 1877) does not 
apply to proper judicial proceedings, whether consisting of pleadings filed by 
the parties or orders made by the Court.(7) 

SiiMMONS AXD Discovery. 

fs. 64.] 27. Where a suit has been duly instituted, a siimmous 

suoimons to defend- may be issued to the defendant to appear 
ant. and answer tiio claim and may be served in 

manner 'prescribed. 

Summons. — Seo notes to O. V. r. 1. 


(1) SankaranaraTaaa v. Kunjappa, 8 Jf. 
411 (I8S5), opproring Jloparti r. VappaU, 0 
M. H. C. R. 136 (1871) } bat it aai bwn 
accepted, the piescntation would not ham 
been considered Tslid. 

(2) Eainaya r. Muhainsdblial, 10 B. H. C. 

B. 495 (1873) ; MotOal f. Jamitadas, 2 B 

C, R. 40 (I8C5). 

(3) Young V. MacOorJcingdale, 19 TT. R. 
159 (1873). 

(4) Murti V. Bhola Ram, 16 A. 165(1693). 

(5) Dhondiram v, Tal)o Saradan, 37 B. 330 
(1902), in which it was stated that thh view 
was. in accord with tho decisiona of tho 
Calcutta Ri'gh Oonrt cited in the report and 


with tho judgment of Subramania Ayjar, 
J, in Assan tv Pathamma, 23 M. 494 (1S99) 
(who dissented from the decision, Vcnkala- 
raayya v. Krishnayyo, 20 M. 3J9 (1897), 
which was approred and distinguished by 
Bavies. J.), though not mth tho decisions of 
tho Allahabad Ihgh Court cited in tbo first- 
meationcd ease 

(6) Sloti Sahu r Das, 19 C. 2?U. 

(1892). Tbo case of Yakut-un nissa 
Kishorec, ID C. 747 (1891), was distingw ‘ 
and esplaincd in Sutendra Kumar »' K-. 
Bchary, 27 G 814 (1900). 

(7) Bindesri Naik c. Ganga Soran, 

171 (1897) ; 8. c., L. B, 23 1. A. 4, 


\ 
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28. (2) A summons may he sent for service in another I*.85.t 
wovince to such Court and in such manner as 

Senlee el summons i , -ifi •» 

where defendant resides may be prescribed by tules m force in that 
jn (jnot/ie/- prownce province. 

(2) Tlic Court to whicli sucli summons is sent shall, upon 
— rpof^int thorpof. n roccod as if it had been issued by such Court 
Vn the summons to tho Court of issue together 
\ny) of its proceedings with regard (hereto. 

' Iher province.”— Sco notes to 0, V. rr. 21, 2J1, 

|cs issued by any Civil or Revenue Court [s. gsoa.] 
^situate beyond the limits of British India 
I may be sent to the Courts in British India 
, \ had been issued by siicli Courts : 

Itlic Courts issuing such summonses have been 
fitinued by tho authority of the Governor 
|I, or that tho Governor General in Council 
. 1 in the Gazette of India, declared the provisions 

apply to such Courts. 

Iona.— The words “ or continued ” were iiwerlcd by acet. C2, 

3r Courts in Gwalior, Indore, Bundelkhand, Bhopal, Jiulw.!, 
opawar Agencies, ace the “ Garcttc of India,” March ICth, 

9-352 

j to such condiliom and limitations as may ho 
[j. prescribed, the Court may, at any time, either 
. of its own motion or on the application of any 

ich orders as may he necessary or rcasonaUe in all 
CTS relating to the ddivery and answering of 
\rogatories, the admission of documents and facts, 

^ fhe discovery, inspection, production, impounding 
I return of documents or other material objects 
vciblc as evidence; 

Untnonscs to persons whose attendance is required 
r to give cvfdence or to produce documents or such 
* objects as aforesaid ; 

' y fart to he proved hyaffidarit. 



Kfp Orders XT.. Xn., Xrn., XVF ,'X1X., and not* 1 tl 

The section is new. 


\, 
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[S 193.} 


[S. 209.} 


31. The 'provisions in scclions 77, ami 7.o shall appljj 
Summons to witness. summonses to give evidence or to produce 

documents or other material objects. 

32. - The Court may compel the attendance of any person to 

Penalty for default ^ summons lios Iccn issucd Wider section 

tiO and for that purpose may — 

(a) issue a warrant for his arrest ; 

(Z») attach and sell his properly ; 

■ (c) impose a fine upon him not exceeding five hundred rupees ; 
(<■?) order him to furnish security for his appeqrance and in 
default commit him to the civil prison. 


JUDOMnNT AND DECREE. 


33. The Court, after the case has been Iicard, slmll jiro- 
mmtni and decree, judgment, and on such judgment a 

decree shall follow. 


Judgment and decree. — Soe notes to 0. XX., post. 


Interest. 

34. {/) n7/erc and in so far as a decree is for the pay- 
Interest. mcnt of money, the Court may, in the decree, 

order interest at such rate as the Court 
deems reasonable to be paid on the principal sum adjudged, 
from the date of the suit to the date of the decree, in addition 
to any interest adjudged on such principal sum for any period 
prior to the institution of the suit, Tvith further interest at such 
rate as the Court deems reasonable on the aggregate sum so 
adjudged, from the date of the decree to the date of payment, or 
to such earlier date as the Court thinks fit. 

(2) Where such a decree is silent with respect to the 
payment of further interest on such aggregate sum as aforesaid 
from the date of the decree to the date of payment or other 
earh'er date, the Court shall be deemed to have refused such 
interest, and a separate suit therefor shall not lie. . 

Interest. — ^Act XXIII. of 1861, sect. 10. The words "when a decree is 
for the payment of money f* and the second paragraph of sect. *209 of the last 
Code which the present section replaces, were introduced by sect. 20, Act. VII. 
of 1888 It only deals with interest after suit. As regards interest up to the 
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date of suit, this is a question of substantive laAv (1) Ordinarily and subject to the 
exceptions recognized by that law, the rate agreed upon must be awarded up'^ 
to the date of suit (2) Interest after date of suit is, according to the opinion 
of the Calcutta, (3) though not of the Madras High Court, (4) in the discretion 
of the Court, notwithstanding that a fixed rate of interest is mentioned as pay- 
able “ up to rcabzation.” No additional Court fee is required on account of 
the claim for interest from the date of institution of suit till payment.(5) There 
is no analogy between interest awarded under this section and mesne profits 
under 0. XX. r. 12, post.(6) 

Sect. 8G of the Transfer of Property Act (now 0. XXXIV r 2) excludes the 
discretion given by this section, and binds the Comt to decree the rote of interest 
provided by the mortgage, if not illegal, down to the date fixed by the Court 
according to the terras of the second paragraph of the section (7) After this 
period, interest will run at the Court rate up to date of payment according 
to the practice and rules of the Calcutta High Court.(8) This section relates 
to a decree for money, and a mortgage decree, until it reaches the stage shown 
by sect. 90 of the Transfer of Property Act, cannot be so termed (9) 


(1) Some (IceisioQi on the Interest Act 
(XXXII. of 1839), and others relating to tbo 
question of interest, such as the doctriuo of 
penalties (sec Contract Act, s 74, os amcndc'l 
by Act VI. of 1899) which docs not apply to 
stipulations in consent decrees (Shire Kuli 
Timapa v. Jfahablja, 10 B 433 (1880) co.ilni 
Kogappa t’. Venkatros, 2t 31. 205 (1900). tef 
to Rai BalUshen Diss V Raja Run Bahadoor 
Singh, 10 C. 303 (1833), and sec Run Baha- 
door Singh v, Roy Narain Dass, 7 C. L R. 82 
(I8S0)1 s the rule of damdupat [aa to which 
also sec pMl] ; paj nicnt of interest after duo 
date and interest payable according to mer- 
cantile usage ond other cases, will be found 
in the notes to O'Kinealy '# Cir. Pro. Code. A 
recent decision is Rani Sundar Koer c. Rai 
Sham Krishcn, 31 I A 9 (1900) ForpAj- 
incnts of interest by instalments and Iiiniia 
lion, sec Abdul Ahnd V. JIahtab Bibi, 33 A. 
378 (1913); distinguishing Kallu r llslki, 
18 A. 295 (1890). nnil Anwar lliis.iin r. 
Ulmi IChan. 20 A 107 (1901). 

(2) Sec O’Kinealy’s Civ. Pro Code. Tlic 
matter is not licre dealt w ilh os being beyoml 
the scope of the Commentary. 

(3) Manpniram Maraan r. Dhowlal Roy, 
J2C. CG9, r. 1l.(ISS0).Bndtheaarao wasluM 
in Bombay under the Code of 1839, Can allio 
r. Nurbihi. 3 n. 20’ (1879) But it \ut 
recenlly U-cn held in CaleulU that the a.ufl 
n l«und to award interest from the date of 
BUit to date filed for redemption iinlrM 
Ihc rati IS penal ; ICali 1‘rosonno r I’rvtsb. 
17 C. W. X. 


(4) RAmaebandrar.Dcru.123I 483(1859). 

(5) Vithal llari r. Gonud Vasudeo. 17 B 
41 (1892) : it stands ou the same footing os 
future mesno profits, ib 

(6) Dwarka Nailt Biiwos v. DcbcnJni Kath 
Tagore, 33 C. 1232 (1900). 

(7) Surya Kanin Siogbt.JogcDdnXarjin 
Roy. 20 C. 300 (1892) ; Subharaya Ravutba- 
mittda r. Ponnusami Naddar. 21 M. 301 
(1897); Chalutbbai Katsan r. Ilarbbamji, 
20 n. 744 (1893). Sco in this connection 
tbo disliactioa drawn in Umes Chundcr 
Sircar v T^bar Fatims, 16 C 104 (1890}; 
Kail Prosoniio r. Protab, 17 C. IV. N. 221 
(1912\ and for rase where no interest u stipu- 
lated for in a inoctga"c bond, see 3IaVbub 
All V All .\hmed. 40 a 514 (A. C.) (1911) 
(none i» recorcrable, for being a chirer in 
the nature of a mortage, it should hi\ u been 
in writing ond regbtered); following Kutti- 
uinma t. 3Iadliaia Menon, 11 31. L. J. 180 
(1901): distingiiistimg Iindad Hasam Khan 
r Badril’ros3d.20A.401: RajuantaKunaar 
r. Sbtsro Kanin Suigh, 30 A. 220(1911) , lU 
mrswar Kotr r. Mahomed 31<b(li, 20 C 3'J 
(1898): Maharajauf Biripur r. lUntil Kanr.o 
Ibi. 23 A. 181 (IWW); ItiUr bajjad r 
I’dit Kanin bingh, 21 .V 301 (l89'<) 

(8) Jogrndra Kalh 3Iuf,L<r;.«. r M.-tL.u. 
Abraham, <5 C, \V. K. 7i»'J (IW'S; fc.< - 
cases cited in thii. 

(9) llarcttD'Us IJirdLarl^.! r. >* 
JUhavukLahhai. 2 Bee. L. H. gj; 

Si" tliriya r K»baf«*l», y 
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Tho Court Jms also a di&crutiuii to nwonl interest after decree. The contract 
Ijccomca merged in tlic decree, and the jdaintill recovers only such interest 
as, according to tlio course and practice of the Court, is allowed on debts for 
which the creditor has the security of its dccrco.(l) Interest if not given in 
the decree ts taken to have been refused, {2) but a jiarty may by his conduct 
be estopped frotn objecting that execution cannot issue for a higher rate than 
that provided in tho dccrce.(3) If a decree-holder gives up n portion of his 
claim and verbally agrees to receive the remainder by instalments, ho does not 
thereby give up interest to a*luch he is entitled under tlic decree, (4) The rule 
of damdupat exists only so long as the contractual relation of dcbtoi and creditor 
exists, but not when that relation has come to an end by reason of a decree.(5) 
Thus where a decree has been passed on a mortgage the rule docs not apply 
to tho interest accruing after the date fi.ved for rcdempfion.(6) The rule of 
dnmdiipat is not apphc.iblo if it was not applicable at the time when the decree 
became finil and binding (7) The discretionary powers eon/erred by this 
section may be c.xcrcised nitbout reference to the law of damdupat (8) 

“ In the decree.” — A Court is not empowered by this section merely 
to embody in a decree interest which has been adjudged payable in tho suit, 
ioi It IS said that such a reading of the section would make it surplusage, as it 
does not require a rule of procedure to enable a Court to decree a relief which 
It has adjudged in its judgment.fO) It has therefore been held that the Court 
may in the decree order payment of interest from the dale of tho suit 
onwards, although tho judgment awards interest for the period prior to the 
institution of the suit only.flO) But where a Judge m adjudging a specific sum, 
principal and mtcrcat, in terms dismissed " the rest of the claim," it was held 
that as tho claim for interest after tho institution of the suit was part of '* tho 
rest of tho claim," and with it stood dismissed, the Court could not give interest 
by way of amendment of its dccrce.fll) BTierc a district Judge gave no interest 
from the date of the suit, and there was nothing to show that this was an over- 


(i} Bisbesiur Surmali v, KalceLaosth 
Sannah, il W It. 455 (18C9), the cposoli' 
dated sum bears interest from and after 
decree, bat tb» is not compound interest, 
}mt interest oa a fixed eum decUri'd to be 
duo by the decree, Jodoonath Royv. Dirarha- 
kuath Cbatterjeo, 1 M'. B. JIwc 15 (1SI>4); 
and see Julcshar Rat p. Anrut Rai, 35 A. 
302 (1013). 

(2) See Kallooram Baboo r. Dooi;ganat)i 
Taloorkclar, lOW.R 175(1868). InMadhub 
lal Ivlina v. Boyan Ghoso. 6 C. B. It. 231 
(1880), the decrco gavo interest but did not 
specify the ntc, and the usaal Coact nto 
was allowed. 

(3) Sbeo Golaw LaJJ-p. Bsni Fhisad, 4 
C. L. R. 28 (1879) ; s c., 5 a 27. 

(4) hlofaammcd hloioomdar n. Purtab 
ChuDder Singh, 6 tV. E. M&c 121 (1866). 


(5) /« re llari Ball ilullick. 10 C. \7. K. 
884 (IDDQ) 

(6) ^’anda Lai Roy r. Dhirendra Ifath 
Chalravart;, 40 C. 710 (1913); following 
In re Han Loll hlullick, tupra ,* not following 
Ram Ivauhye Audhicary r. Cally Chum 
Dey, 21 C. 840. 

(7) Lall Behaiy Dutt v. Thaeomoney 
Dasaee. 23 C. 899 (1896) 

(S) Dhondshet v. Ravji, 22 B. 80 
(1896). 

(8) Hasan SJiah f. Shew Prasad, 15 A 121, 
12S (1893) 

(10) Kolai Ram v. Pall Ram, 7 A. 755 
(1635), in which it iras held that there ints 
no ranance between the judgment and 
decree. 

(11) Hasan Shah v, Shco Prasad, aupra. 
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sight or mistake on hia part, the High Court treated the matter as it he had with- 
held such interest in tho oscrciao of his discretion under this section, and this view 
was approved by the Privy Council.(l) 


Costs. 

35, (i) Subject to such, conditions and limitations as may be 
•prescribed, and to the provisiom of any law for 
‘‘ the time being in force, the costs of and incident 

. « •- Cour t 

■ • ’ * * ‘ t property 

• • ' ■ ^ necessary 

* • * the Court \ 

has no jurisdiction to try the suit shall be no bar to the exercise of j 
such powers. 

(5) Where the Court directs that any costs shall not follow [%. no.) 
tho event, the Court shall state its reasons in writing. 

(3) The Court may give interest on costs at any rate not (I.K2.J 
exceeding six per cent, per annum, and suck interest shall be 
added to the costs and shall be recoverable as such. 



Costs generally.— The present section replaces sects. 218-222 of the 
last Code. The first clause is with some additions taken from s. 5 of the Judi- 
cature Act of 1890, and in cflect embodies the provisions of sects. 218-220 of 
the last Code. As regards the subject of execution, see sect. SG of this fV’r, 
Sect. 231 has been transferred to 0. XX. t. 6, where it appears os the thl/d 
clause of that rule. Sect 222 is incorporated in the third claurc of H 't 
section, the direction as to the payment of costs being paid out of or f }.*»/</ 
upon tho subject-matter of the suit being omitted. The power lo //rd«-r ii •/ 
is contained in the first clause of this section As regards this, it 
held that a mortgagee having had the benefit of a partition, ar.-f J4 . ...j- 
accepted and approved of it as part of bis title, ivas, though not s Jo 
tho partition suit, bound by the equities attaching to the mortgij'-d , 

as incidents of tho partition, and was therefore liable in respect t/t a y 
tionate share of tho charge for costs created by the order of lU 0,..^ . 
in that suit under this section, and such proportionate share of tl*-v» w, • 
bo deducted in priority out of the proceeds of the sale of tl*- rv.-.,.- - 
pcrty.(2) Under tho circumstances stated, the cases decidM 
Bcctions arc here given. 

Disposal of costs. — Sect. 215 of the last Code ^ 

disposing of any application under this Code, tho Court may-.,, ... , 'J'' 

the costs of such appheation, or may reserve the eon*i<:#-t'.r., 


fl) MiinumdarHirsMe , , ,, 

r. C. 37 15. SJO (1013). =‘ C. «« fWJlJ. 
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for any future stage of tUc proceedings." When costs of an intcrlocutoiy iiro- 
ceeding have been disposed of, the award of general costs of the suit does not 
interfere with that interlocutory order.(l) A Court finally determining a suit 
is bound to decide by which of the parties before it the costs shall be borne ; it 
is not at liberty to declare that the costs shall be borne by the unsuccessful 
patty in a suit to be hereafter brought.(2) A decree drawn strictly in accordance 
with the provisions of sect 83, of the Transfer of Property Act, directs the costs 
to be recovered out of the mortgaged propcrty.(3) An omission to award costs 
I cannot be considered a mere clerical error, but must be rectified by n ay of review 
i within tho prescribed tiiDe.(4) 

Parties paying or receiving costs. — The person who receives the costs 
must, of course, be a party to the suit. \s regards tho person who may bo 
ordered to pay, the general rule in English Courts has been said to be, (5) that 
Courts havo no power except over parties to the record, though an exception 
has been made where the party before the Court U a mere puppet in the hands 
of a stranger to the suit. The Courts here have, in some cases, ordered persons 
not party to the record to pay costs.fC) But under the last Code only parties 
could be made liable. This appeared from the words, " any other party io 
ihc suit ’’ in sect. 102 of that Code.(7) Where, however, there has been a con- 
tempt of Court, as where strangers were the teal tliough hidden plaintiffs, and 
had executed a false lease in favour of the nominal plaintiff, ^^ho liad brought 
the Slut on the strength of such fabc lease, it was held that though the Code 
gave no power, yet that the High Court, inheriting the powers of the Supreme 
Court, could order such strangers to pay the costs of tho suit. (8) Persons 
interested, on behalf of whom a suit is brought under 0. 1. r. 8 (formerly sect. 30), 
buc not joining or joined as parties, should not be made to pay cost8.(9) ^\^lcro 


(1) R&dliapersad Singh v. Itsm Parmer- hot sa to whether the Supreme Court, whose 

war Smgh, 9 C 797 (1882); 8. C 10 I. A. powers are inherited by tho High Couit, 

113 would havo been bound by Hayward v. 

(2) Kasheo Chunder v. Bungsbcc Buddun, GiSord, 4 21. c’t T\’. 101, boo judgmont of 

23 W. R. 89 (1874). Peacock, C.J, in Jointco Chunder Scin f. 

(3) Maqbul Fatima v. Lalla Prasad, 20 AnundoLall Doss, 14 W.R. 1 (18G5) (appeals 

A. 523 (1898), in which a direction in tho from original jurisdiction} 

decree was held to be merdy formal com- (6) See cases cited in Goolam Hooscin v. 
phaace with the Code and was not intended Fatniabai, 8 B. 391, at p’392 (1SS4), though 
to make the costs recoverable personally from m Watson r. Hurgobind Sookul, 22 W. R. 35 
the judgment-debtor. As to mortgagor's (1874), it was held that persons who, wthout 
personal habihty, seo Rntnessur Sein v, their consent, had been made parties, could 
Jiisoda, 14 C. 185 (1886) ; rcL Damodat Das not bo made hable formosts simply because 
V. Budh Knar, 10 A. 179 (1888) they had c neouraged the plamtiH to bring 

(4) Ram Sah<^ Smgh v Rookhoo Smgh, the suit and provided him with funds. 
15\V.E 414(1871). The Court has refused (7) Boris t\ Turner, 7 B 484, 480 (1883); 
to iuterfero where tho applicant has delayed Jomtec Chunder r. Anundo Lall Doss, 14 W. 
too long ; Oodoy Tara w. Synd Jonah, 17 W, R. 1, A 0 J. (1865) 

B. 358 (1872^ or tho judgment has, been (8) Jomtec Chunder Sein t- Anundo Lall 
appealed against and a final decree passed Doss, 14 W. R 1, A. 0. J. (1805). 

by the Superior Conrl : Bilas Smgh ». Sabg (9) Syodur Raj v Baidya Nath Deb, 1 
Ram, S. D. N. W (1861), p 466. C. N. W. 65 (1806). 

(5) Bcvis V. Turner, 7 B. 484, 480 (1883) ; 
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a patty mailf* Jpfcndant tvitliout cause of action his co-defendant of course 
siiouhl not be made to pay hia costs, which should be paid by the plaintiff (1) 
But the Court may, in a proper case, order one defendant to pay the costs of 
another defendant (2) So where a defendant has colluded with the plaintiff 
and induced him to bring the suit, be niav not only be made to pay his co- 
defendant's costs, hut refused his own (3) And in a amt brought against several 
parties, some of whom admitted the debt and partncTship and others denied 
them, the defendants who disputed the claim were made to pay the costs of 
those who admitted it (4) 

Sect. 219 of the last Code inovidcd that, “the judgment shall direct by 
whom the costa of each party arc to be paid, whether by himself or by any other 
party to the suit, and whether in whole or in what part or proportion.” 

As to the liability of miners, next friends, and guardians <rd fifcwi for costs, 
ace notes to 0. XXXII If the Official Assignee defends a suit he is liable, in 
the event of failure, to be ordered to pay tbe plaintifTs costs in the same way 
as any other defendant, and if the estate be insufficient to pay the costs, he will 
have to beat them personally (5) As regards executors.fG) administrators, (7) 
trnateea (8) and mortgagees. fO) the English 0. C5, r 1 provides that nothing 
in it ahail be held to deprive any of these persons who has not unreasonably 


(1) Rum Chunder V Kislo Kaminec, 10 W 
n. Ifl4 (UC8) 

(2) Rudow « Great Britain, etc , A»sut- 
aiwo Society, 17 C D 008 ; Sanderson r 
BlythTh«troO{>.{1900)2K. n.W3. [The 
costs of a successful defendant surd m tho 
altcrnatlTo may bo ordered to bo paid by th© 
unsuccessful co-defendant.] As to suits for 
contribution for costs paid under a joint 
drcTCo, SCO Kfslo Coornar v. Anund JIojcc, 
7\V B 300(1807). 

(3) BJiyroo Ilaoot v AnooroCKlrb IVo, 
Maish. 008 (1804) 

(4) Juggat Cliunder Boy r Roop CUand 
Shaw. CC 811 (1881) 

(5) BcTis Turner, 7 B 484 (1883). 

(fi) In tlio goods o! Tatamoni Dasi, 2.*» C 
033 (1898) [csccutor of will obtained pro- 
bate ; subsequent will ; application by 
snotlicr PYrrutor]. Dayabliai Tapidas r. 
Damoilarda-s Tapidas, 21 B 75 (1896) 
[fund liable for costa of obtaining probate). 
Trustees, cxocutora, and administrators 
aro entitled to costa out of ratsto rserpt 
jn cases of resstious conduct or where by 
neglect or misconduct they tare occasioned 
institution of auit: Simpaon r. Bathurst, 
5 Cli. App. 103} fa r« Chennell, 8 C. D. 
492; iVainwTighl, 19 C, D. HO. 

In suits for constniction of snlls, where 
rcaaonalJc douU exiats. costs usnaUy come 
out of the estate; a.-*- KriMonunotwy r 


Korendra Krislina, ICl A. 29. 43 (1888), 16 
C 383 . Tarachurn Chatterjeo v Buresh 
Chundot Slookerjco. 161 A. 168, 174 (1889) ; 
17 C. 123 : not so whore tho construction of 
tho will was not so difficult as to Lara 
required tho assistance of tho Court : Kara- 
yam Boss v. Administrator-General. 21 (1 
683 (1891) , or where plaintiff sued to oust a 
person tfoiu possession of properly, rreiing 
bis title npOQ construction of a will : Lnia 
Ramjewan 1 a 1 t. Dal Koer. 24 C. 400, 412 
(1897) Where tho estalo was not before tho 
Court, an agreement as to costs could not bo 
carried out: 3Ia)chus i. Broughton, 13 C. 
193 (1686) 

(7) Boo last noto and Ford r. ClieslcTfiohl, 
21 Boar. 426 [rstato or fund administered ; 
costs of all necessary partica first charge); 
Fharp r. Lush. 10 C. D. 463 fcost of appear- 
ing in chambera in adremiatration snit] ; as 
to costa of administrator-genera], see Amir 
Jan r. Iticett Carnac. |0 B. 330 (18«C). 

(8) Gre last note but one. ««lc, ancf as to 
right of disamting trustee to hare hill of 
costs taxed eren after payment, see Jijilhoy 
r. Byramji, 16 B. 189 (1893) 

(9) yiaqbnl Fatima r. Lalta Frasad, “o A. 
623 (1898); Butneasur Brin r. Juiuds. J4 
C 185 (ISeO) ; Dsmodar !>ts r, Eudh Kuer 
10 A. 179 (I88S). ,Va to atternee aw’ eVi.* 
costs.w-e Obhoy Cliuni Fea r 

MnflicL, « C. 1- n tSTtItkj) 
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iristitiitetl or carried on or resMfed proceedings of any right to costs out of a 
particular estate or fund to wliicli lie would be entitled under the Chancery 
practice. And this will bo so here. 

As to costs in matrimonial caiiscs,{l} and in giiardianslilp proceedings,(2} 
see eases cited : as also os to costs ami taxation of costs of the Government 
solicitor ; (3) costs in case of evrcssive bail in s.'ilvage actions ; (•}) and cases 
of ect-off (5) 

The Court has refu.sed a nitness bw costs of appearing by connsel.(C) 
Power of Court as to costs. — Sect 220 of the last Code provided as 
follows . “ (1) TJie Court shall liovo full power to gis’c and apportion costa of 
every application and amt in any manner it thinks fit, and the /act that the 
Court has no jurisdiction to try the ease is no bar to the exercise of such power ; 
Provided that if the Court directs that the costs of any opplicati'on or suit shall 
not follow the event, the Court shall state its reason in writing. (2) Every order 
relating to costs made under this Code and not forming p.irt of a dcerco may be 
executed as if it were a decree for money.*' 

The discretion to award costs was subject to other provisions, and was 
thus Iiraitcdin the ease ofeertain suits instituted in tljcJIigh Court.but cognizable 
by the Picsidcncy Small Cause Courts {<) Where A demanded n particulai 
sum as due to him from B, and the latter tendered a less amount, saying that 
that was all he owed, it was held in an action brought in the High Court that A 
was entitled to full costs, not being under any obligation to accept the lesser 
sum. and auo for the balance in the Small Cause Court (8) For sections of the 
Code afTccting the discretion, see 0. XI r. 3 and 0 XXI. r. 72. The power, 
however, given, though o full power, was subject to the control of the Court 
of Appeal <0) The discretion as to the award of costs which n Court has is not 
taken away by the fact that a party to a suit is protected under the provisions 
of the Judicial Officers Protection Act (30) 

As regards apportionment, the general rule is that if a plaintiff recovers a 
less amount than ho claimed in his plamt, his costs should be apportioned 


(1) Fowler. Fowls, 4 C SCO (1878) .• 

V Proby, 6 C 357 (1879) (dist Nalal r. 
Natal, 0 M. J2 (1885)1; Tliomson r Thomson, 

14 C 580 (1887 ) ; Mayhew v. ilayhow, 10 B, 
293 (1891); A r B , 21 B. 77 (1890). 

(2) In re Faknroddin Mahotned Chow- 
dhry, SO a 133 (1898) 

(3) AzimuBah Sshcb v. Secretary ot Stale, 

15 M. 405 (1892); Slahatnmcd Alim OoUah 
II. Secretary ot Stale, 17 M. 102 (1893). 

(4) In tho matter of the ship Champion, 
17 C. 84, 114 (1889). 

(5) NotestoO. Vlll.r. CandBriioathDoas 
f. Juggernath Da», 4 C. 742 (1879) [set-off 
of costs against rami^ge money] ; and ns to 
pro-emptlon suits, see notes to Bulo 130. 

(C) In re Brown &Co^, 14 a 210 <18S«) 

(7) Sees 22 of ActX\'. of 1882, amended 
by^e^ll of Act l of 1893. Ismail Anff r. 


LesJm, Si C. 399 (1890), 1 C W. N. IBS; 
dissented from in Yonosuko r. Ookerda. 
21 B. 779 (X897) ; Sabapati Modalyar v. 
Narayansrami jiludaliyar, 1 liL II. Q. It. 115 
(1802) [clause 37 of Letters P.itcnt does not 
give tho High Court an uncoatroUetl dis- 
cretion ns to costs]. The section has, of 
course, no application wfatre the suit is not 
within thejurisdictjon of the S. C. C. ^lirtun- 
joy Butt V. Kamecnee Bassco, 1 Ind. Jur. 
K. 6. 95 (1667). 

(8) ChunderKant Mookerjee v. Judoo Nath 
Khan, I 0. L. B. 470 (1877). 

(9) Tara Prosunno v Satiah Chandra, 4 
C. 3V. N. 90 (1890) ; Pratap Chandra r Kali 
Bhanjan, 4 C. tV. N. COO (1900). 

(10) Ganesh Mahader v. Nargyan Balshet, 
4 Boro. L It 109 (1902) 
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according to the amount recovered and not to the sum claimed (1) Costs thus 
follow the result of the case unless there are reasons to the contrary , so that 
where the plaintiff has failed in part and succeeded in part, the costs are appor- 
tioned 80 ns to give each party the costs apphcabic to the matter upon which 
ho has succeeded (2) It is, how ever, not correct to say that costs must be 
invariably awarded in proportion to the amount decreed and dismissed. The 
Court has a discretion, and if a plaintiff Las on honest claim in which he mainly 
succeeds he may be allowed full costs (3) As to costs of particular issues, see 
post, ** Follow the event.” The Court is given a wide discretion, but that discre- 
tion must be exercised on legal principles It is a power to be exercised according 
to law and not according to mere caprice (4) The law as to the award of costs 
has been laid down by Jessel, M.R., in Cooper v. Wliittingbam,(5) in a 
passage which has been cited and adopted by the Madras High Court.(C) 
An Appellate Court will not interfere with an exercise of discretion by the 
lower Court unless it has proceeded upon a manifestly wrong ground (7) 
Bee post. 


“Follow the event.”— This means the result of the decision (8) Tlio 
second paragraph of the section indicates that costs must follow the event,* 
unless there be good cause to tho contrary If a plaintiff succeeds ho is 
ordinarily entitled to his costs (9) If a defendant succeeds be is ordinarily 
entitled to his costs (10) A plaintiff thus cannot get costs against s person 
against whom he has no cause of action (11) And a successful defendant cannot 
be made to pay the costa of tho plaintiff (12) If a party substantially 
succeeds and proves his case against the defendant he is entitled to his costs, 
although he has not got the precise form of relief which be wanted (13) Tlic 
mistahes of tho opposite party arc no reason for departing from the general 


( 1 ) Mudliun Jlohun Doss t’. Gokul Doss, 10 
JL I. A 503 ( 1800 ); Velu Pillai i. Ghoso 
Mahomed, 17 5 L 293 . 290 (IS 93 ). 

( 2 ) Taraeh.ind Jlookcrjco r. Jadoonath, 
Jlarsh, 70 ( 1801 ) 

( 3 ) Shoo Dyal Towareo c-. Judoonath 
Towarcc, 0 W. R 01 ( 1808 ). On tho other 
land, costa have been disallow e*l to « S{iecial 


n.'il n. sur voL r. n. -loo. 497 (isoo) 5 sri 

Dantuluri r Surappa Ilaxu, 3 51 . It. C. R. 113 
( 1800 ) 

(. 3 ) 15 Ch 1 ) 501 , 501 
(C) Kuppuswaml Clietty r. Zainlndar o( 
Kalaharti. 27 M. 311 ( 1003 ) 

( 7 ) rarahram f. Dorahji, 2 Bom. R. 
251.255 ( 1900 ), 

(S) Seo Ann. Pr. 1903 , O. M.r. I,^ 9 I 3 . 
( 0 ) Ghanasham Nilkant r Miwolia Rarn- 


chandra, 18 B. 474 ( 1691 ). 

( 10 ) Slonobar Dass r RomaDaulh Law, 3 
^ 473 , 481 ( 1678 ) So also a person who 
shows that he lias been wrongly made a party,* 


Kashemath Srin r. Cbamler Monee, 0 W. R 
288 (ISOS). Collector ot Dacca r Karoala- 
Lant ,3 5 \. R. 33 (ISC 5 ) ; Collector of 21 Per- 
gannahsr. 5 Villioson, 12 W, R. 411 ( 1 SC 9 ); 
GoTernment r. Sanoola. 3 W. R 23 ( 1 BC 3 ) j 
Shunt BuLsb r. Lalla Nand, H W. R. 48 
(I 6 C 9 ). 

( 11 ) Boawarec Lall r. OiowdhTy Drup 
Smgh, 19 C 179 ( 1685 ). 

( 12 ) Sri Dantulcn r. Sorappa Run. 3 5 L 
n. C R. 113 ( 1660 ) i Mosluaraa r. Mouri 
Ssjad, 12 C 271 ( 1685 ). 

(1 3 ) ChBnas!iam NdLant r. Moroha Ram. 
chaodra, 
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msfcitutetl or carried on or resisted proceedings oC any right lo costs ont ol a 
particular estate or fond to which he would he entitled under the Chancery 


practice. And this will bo bo here 

Aft to costs in matrimonial cau8e.s,(l) and in qiinrdlanshlp proceedings, (2) 
see cascft cited : ns also ns to costs nnd taxation of costs of the Government 
solicitor ; (3) costs in ease ol cvec.ssivc hail in salvage nctions ; (4) nnd cases 
of BCt-off (5) 

The Court has refused o witness his costs of appearing hy counsel.(6) 
Power of Court as to costs. — fiect 22y of tlic last Code provided ns 
follows . " (1) The Court flhall hax'c full power to give and apportion costs of 
every .appbeation and suit in nny manner it thinVs fit, nnd tlic fact that the 
Court has no jurisdiction to try the ease is no bar to tlic exercise of such power ; 
Provided that if tho Court directs that tho costs of ony appHcntion or suit shall 
not follow the event, the Court shall state its reason in writing. (2) Every order 
relating to costs made under this Code and not forming part of a tloerce may be 
executed os if it w-crc o decree for money *' 

The discretion to award costs was subject to other provisions, and was 
thus Utmted in the eascof certain suits institutedtntiic High Court, but cognizable 
hy the Presidency Small Cause Courts.(7) \Vliero A demanded a particular 
aura as due to him from B, and the latter tendered n less amount, sajing that 
that was all he owed, it was held in an action brought in the High Court that A 
was entitled to full costs, not being under ony obligation to accept the lesser 
sum and sue for the balance in the Small Causo Court.(8) Por sections of the 
Code affecting the discretion, see 0 Xf r. 3 nnd 0 XXI. r. 72. The power, 
however, given, though a full power, was subject to tho control of the Court 
of Appeal (9) The discretion ns to the award of costs which a Court has is not 
taken away by the fact that a party to a suit is protected under the provisions 
of the Judicial Officers Protection Act (30) 

As regards apportionment, the general rule is that if a plaintiff recovers a 
less amount than Jio claimed in his plaint, his costs should be apportioned 


(1) Fowler Fowlc,4C 200(1878) , Proby 
V. Proby, C C 357 (1879) (d'st. Natal t. 
Natal, 9 M. IS (1885)J } TUomson c. Tbomaoa, 
14 C. 080 (IS87) ; WayJicw p. Blayhow, 10 B 
293 (1891); A v B.. 2J B. 77 (189C) 

(2) In to Fakafuddm Mahomed Chow- 
Ohry, 26 a 133 (1898). 

(3) Adouillah Saheb v. Secretary of State, 
iL 405 (1892), Bfahamiaod ALm Oollah 

V. Secretary ol State, 17 M. 162 (1893) 

(4) In tho matter of the ship Chaatpon, 
J7 0. S4, lU (1889) 

(6) KoteatoO. VIII r eandBrijiiathDasa 
V Juggernath I>«, 4 C. 74S (1879) (aet'ofi 
of costs against mortgage money) ; and as to 
pro-emptioa suits, see notes to Eolo 130. 

(6) In. re Brown & Co., 14 C. 210 (1880) 

(7) Sees.22o£ ActXV. of lS82,ain«ndetl 
by's. 11 of Act_3. of 1893. Ismail Atifl t>. 


Beshe, 24 C. 399 (1690); I a W. N. 163; 
diMcntccI from in Vonosubo t Ookorda, 
21 B. 779 (1697); Sabjpati Jludaliyar f. 
Narayaoavami Mudaliyar, 1 Bl. IL G. It 115 
(1802) (douse 37 ol Letters Patent does not 
giro tho High Court an uncontrolled dis- 
ctelton as to costs). Tho section has, of 
course, no application where the suit is not 
within thejurisdictionof the S. C. C. • Jlirtua- 
joy Dutt tv Kameenee Dsssee, 1 Ind. Jur. 
N. S. 95 (1807). 

(8) Ohuuder ICant Mookerjee r. J odoo Nath 
Khan, 1 C L. B 470 (1877) 

(9) Tara Proaunno e. Satish Chandra, 4 
C. W. N. DO (1690 ) ! Pratap diandra f. Kali 
Bhan’jan', 4 C. W. N. COO (1900). 

(10) Oanesh JIaliadov v. Narayan BaUhet, 
4 Bom. L It. 109 (1902). 
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according to the amount recovered and not to the sum claimed (1) Costs thus 
follow the result of the case unless there arc reasons to the contrary , so that 
where the plaintiff has failed in part and succeeded in part, the costs are appor- 
tioned so os to give each party the co.sta applicable to the matter upon which 
he has succeeded (2) It is, liowever, not correct to say that costs must bo 
invariably awarded in proportion to the amount decreed and dismissed. The 
Court has a discretion, and if a plaintiff has an honest claim m which he mainly 
succeeds he may be allowed full costs (3) As to costs of particular issues, see 
post, “ Follow tlio event.” The Court is given a wide discretion, but that discre- 
tion must bo exercised on legal principles It is a power to be exercised according 
to law and not according to mere caprice (4) The law as to the award of costs 
has been laid down by Jcsscl, MR, in Cooper c. AVhittingham,(6) in a 
passage which has been cited and adopted by the Madras High Couit.(6) 
An Appellate Court will not interfere with an exercise of discretion by the 
lower Court unless it has proceeded upon a manifestly wrong ground (7) 
See post. 

" Follow the event."— This means the result of the decision (8) The 
second paragraph of the section indicates that costs must follow the event,’ 
unless there be good cause to the contrary. If a plaintiff succeeds he is 
ordinarily entitled to his costs.fO) If a defendant succeeds he is ordinarily 
entitled to his costs (10) A plaintiff thus cannot get costs against a person 
against whom ho has no cause of action (11) And a euccessful defendant cannot 
he made to pay the costs of the plaintiff (12) If a patty substantially 
succeeds and proves his case against the defendant he is entitled to bis costs, 
although he has not got the precise form of relief which be wonted (13) Tlie 
mistahes of the opposite party are no reason for departing from the general 


(1) Sludhun Mohun Dosi f. Gokul Doss, 10 
M. I. A 003 (1800)5 Velu PdUi v. Ghoso 
Jlaliomcd, 17 JI 293, 290 (1893) 

(2) Taracliand Mookerjeo »'• JadoonatL, 
Marsh. 79 (1801). 

(3) Sheo Dyal Tewarco i. Judoonath 
Toworro, 9 W R. 01 (1603). On the other 
hand, costs have been disallowed to a special 
aptx-Uanl who failed on certain points, even 
though tho deems was modifieil in appeal. 
Hcera Ram r. Ashruf Ah. 9 W. R. 103 (18C«t) 

(1) Gndhari Lall Roy r. Sundar Ribi, 
B. li. R. Sup Vol, F. B 190. 497 (1860) 5 Sn 
Dantuluri f. Surappa Rtzu, 3 M. II, C. R. 113 
(ISGC). 

(.5) 15 Ch. D 501, 501. 

(0) Kuppuswarai Chetty r. Zamindar of 
Kalaharti. 27 M. 311 (1903). 

(7) Farshram t. Dorabji, 2 Bom. I*. R 
£51.255(1900). 

(3) SeoAnn. Fr. 1903,0 M.r l,p.913. 

(0) r.hatiasham XilVant r. Sloroha Ram- 


Chandra, 18 B. 474 (1691) 

(10) aionohur Dasa r Romanauth l.aw, 3 
C. 473, 481 (1678) So also a person who 
shows that he lias been wrongly made a party, 
Bishen Dayal r. Bank of Upper India, 13 A. 
290.295(1890)5 orrespondeDt,SbeoFersha<l 
r, Lalljee, S. D If W., July, 18C3, p. 1. 
Kasbernath Scin r. Cbunder blonee, 0 W. R. 
28S (I6C8) Collector of Dacca r Kamala- 
Lant. 2 \V. Fw 33 (ISOS) ; Collector of 2t Fer- 
pinnahs r, WilLinson, 12 W. R. 414 (18C9) • 
CoTemment r. Sanoola, 3 W. R. 23 (1S05) ; 
Shunt Boksb r. Lalla Nund, 11 W. R. 48 
(18C9). 

(11) Buuwarw® Lall r Choirdhry Drup 
Singb, 19 a 179(1835). 

(12) 6m Danttticn r. Surappa Rain, 3 JL 
IL a R. 113 (18CG}; Moehio^aQ r. Mozari 
Sajad, IS a 271 (1SS3). 

(13) Cbanviham Xdkant r Moroba Ram. 
ehandrs, 
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rule of law that a succensfiil party is entitlod to liis ro^ts.(I) Tlic word 
“ ci-e/U ” may, however, Ihs read distrihutively, and where tlicrc arc distinct 
causes of action the general costa of the cause follow the judgment, hut the 
costs of tho particular issues should he taxed in favour of the party wlio has 
succeeded on thcm.(2) And the same rule is commonly applied in ail cases 
where several issues arc raised, and the party fails ns to some and is successful 
aa to others 

Tlic same general principles apply in the case of npiteal<5,(3) though the 
cost of an appeal may he severable from the general costs of the suit (4) It is 
a general, but not a umvcTsal rule, that tho discretion of the Court below as 
to costa IS not altered when there is no nnhstantial alteration made in the decree 
itself (5) The respondent will not be deprived of costs on the dismissal 
of tlic appeal on the ground that tho appellant had no previous notice 
of the preliminary objection which has prevailed (0) In bis appeal from the 
.Tudge's order passed m favour of the plaintiff, and disallowing his own chsim 
for costs, a defendant unnecessarily mode a co-defendant n respondent. As 
tins respondent eould not be Injured in any way in the appeal, it was hold by 
Sir Barnes Peacock (Slitter, J., dissenting) tlmt altliough the appeal was dis- 
missed, the co-defendant was not entitled to costs simply because ho had been 
present watching the case (7) When an Appellate Court decrees an nppenl 
and gives costs of its own Court, the costs of the first Court should be ineludotl 
in tlio decree (8) A decree for “usual costs and interest" means all costs 
which the successful party has incurred from the commencement of the 
smt untd the date of the final decree with interest at (now) C per cent, from the 
date of the decree (9) A direction in a decree that “the respondent should 
pay to the appellants the costs incurred by them in the Lower Court " means 
the costs specified in the decree appeoled against as the costs incurred by the 
appellants (10) Wiertf a decree under wliich costs have been recovered is set 
aside in appeal, an express order is not needed for a refund of the costs with 
interc3t,(ll) 

The same principles are applied in appc.ils to the Privy Council where 


(1) riahen Dftyftl r Bank of Upper India, 
]3 A, 290, 290(1890). 

(2) llyers r Defries, 6 Ex. D. ISO ; Ellis 
V. Do Silvi, 6 Q B D. 621 ; Goatard v. 
Carr, 13 Q B. P. 698 n. ; Lund v. Campbell, 
14 Q P. D. 821 i Hawke t>. Brear, ib , 841. 

(3) See Mohendro Chandra r. Asbutosh 
Ganguli, 20 C. 702 (1893) ; ParmanandM v 
Venayekrao, 7 B. 19, 33 (1878) ; Uonohur 
Pass V. Bomanautb Law, 3 C 473, 484 (1878) ; 
Ghanasbam Eilkant t*. Aloroba Bamehandra, 
18 B. 474 (1894). In Ramji Morarji v 
Standard Oil 0 , 20 B 167 (1805), it was 
held that the assignee of a decree who was 
made reepoadeni m an appeal from it, but 
had taken no atepa actively to support it, 
oiigiit not to be ordered to pay costa 


(4) Jlohcndro Chandra v. Ashutosli Gan- 
gub, tupra. 

(5) Parmanftndas t. Venayekrao, supra. 

(6) Imtiaz Bano v. liStafat-un-niBsa, 11 A. 
328 (1880). 

(7) Collector of 24 Perguiinaba r Wilkin- 
son, 12 W. R. 444 (1800). 

(8) Shaikh Jlahomed v. Ram Kant Chow- 
dhxy, 16W. R. 266(1871) 

(9) Bronghton v. Perhlad Sem, 19 W. R. 
162 (1873) ; see Madhublal Khan i’. Koyan- 
ghose, G C. L R 231 (1880) 

(10) RamChunderSenr Dtirga Nath Roy, 
I Shome, 143. 

(11) Porab Ally Khan v. Abdul Azees, 
4 C. 229 (1878) ; Watluns r. Zoliooroocldeen, 

I G. W. N. cxcvii (1897) 
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the successful aiipcllaiit is, as a rule, entitled to liis costs.(l) Hut wlierc an 
appeal was affirmed upon wholly different grounds from tho^e relied upon by 
the Court below, the dismissal was ordered to be without costs (2) And where 
a partial alteration was made by the Appellate Court in the decree of the Court 
below, as to the rate of interest awarded, but in other respects the decree was 
affirmed, Loth parties were directed to pay their own costa of appeal.(l}) No 
costs ha^ e been given where the parties maintained pleas far in excess of their 
respective legal rights ; (4) or where the appellant has failed as to part of his 
appeal ; (o) or where the appellant has used forged documents (G) Costs 
occasioned hy the introduction of unnecessary and irrevebnt matter into the 
record have been disallowed (7) 

A Court may, bowever, direct that costs shall not follow the event, hut 
if it docs, it must ho for good cause, and its reasons roust be stated in writing ; 
a provision enacted both to secure a proper exercise of discretion and in order 
that the Court of Appeal may be in a position to control the order. It is not 
possible to define what is good cause. The rule laid down in Cooper t\ 
Whittingham (8) that " where a plaintiff comes to enforce a legal right, and 
there has been no misconduct on his part, the Court cannot take away his 
right to costs,” has been adopted in this country (9) and by the Court of 
Appeal in England. But the same Court has held (10) that misconduct was not 
necessary to constitute good cause for deprinng a euccessful plaintiff of costs 
"Everything w'hich increases the litigation and the costs, and which places 
upon the defendant a burden which he ought not to bear in the course of that 
litigation, is perfectly ‘good cause’ for depriving the plaintiff of his 
costs.” (11) The Court may consider not merely the conduct of the party in 
the actual litigation, hut may take into consideration matters, which led up to 
it.(12) ^\'bcte a defendant has by his mis-statementg, made under circum* 
stances imposing an obligation on him to be truthful, brought litigation on 
himself, and rendered an action against him reasonable, there is good cause 
for depriving him of his costs.flS) If the action is frivolous or vexatious, the 


(1) Kali Krishna Tagoro v Secretory of 
State, 151. A. 186,194 (1888) 

(2) Fischer v. Kamala Naickcr, 8 M. L A. 
170 (I860) ; s c , 3 W. K. P. C. 33 

(3) Mirtunjoy Chuckerbutty v. Cochrane, 
10 M. L A. 229 (1865) 

(4) Ramcoomar Ghose v. Kali Kmhna 
Tagore, 13 I. A 116, 122 (1886) ; a. c., 14 C. 
09. 

(5) Uaharam Rajroop Kocr r. Sycil Abul- 
llossem, 7 I. A. 240. 240 (1880) ; a c , 0 C. 
391. 

(C) Cooinari Uodeshwar v. Slanroop Kocr, 
131. A. 20, 21 (1885) ; similarly a respondent 
guilty of fraud got no costs : Bhubaneswari 
Dell «. NilLomul Lahiri, 12 I. A. 137, 141 
(1885); 8. c., 12 C. IS. 

(7) Bishentnun Singb e. I,and Jlortgagc^ 
Bank. 12 I. A. 7 (1881); s. c., 11 C. 214; 


Rajah of Pittapui v. Itajali Kov Buchi, 12 
I. A. 16, 22 (1884). 

(8) ISC 1) 501. 

(9) Kuppuswami Cbetty v. Zamindar of 
Kalahaati, 27 JtL 341, 312 (1903), where the 
passage, which explains the meaning of mia. 
conduct, will bo found died. 

(10) Forster v. Farquhar, 1803, 1 Q. B 
564 

(11) Unaley tv West London Extension 
Ry. Co, 14 App. Caa. 32, per nalsbury, 
L.C. See also judgment of Lord Wataon at 
p 33. 

(12) Per Lord Russell, (U., Bostock r. 
Ramsay Urban District Council, 1900, 1 Q B. 
360; 1900, S Q. B. GI6. 

(13) Per Try, LJT., Sutchile r. Smith, 2 
Times R. SSI. 
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plaiutid may be deprived of costs.(l) If tlie Court thinkfi ihat the suit is 
a vciatiotts one ami that no real damage hav been sustained, it may give 
nominal damages to the plaintiff and award costs to the defendant, ns in 
auhstance in Buch a case the defendant Bucceeds.(2) Costs have been dis- 
allowed where a party acted with malice and malcvolfnce,(3) as distinguished 
from mere hardness, in exercising a civil right, (4) and where the defence was 
found to be false and nnscrupulous.fG) A party has been refused costs where 
ho induced idaintiff to auc liini;(C) or did not raise the plea of jurisdiction 
on which he succeeded until special appcal.(7) It has been licld that the fact 
that a defendant has, previously to a suit being filed, admitted that the 
money sued for was due was not a ground for depriving plaintiff of his 
oo3t3.(8) This would bo so if, though raahing an admission, a defendant 
was unwilling or refused to pay. But if not so, aliter, for the Court may deprive 
a plaintiff of costs where his suit is needlessly launchcd.(9) See also 
cases cited ante in connection with appeals to the Courts of this country, or 
the Privy Council. It is not possible to formulate any precise rules. As has 
been well said, “ We con get no nearer to a perfect test tlien the enquiry whether 
it would bo more fair as between the parties that some c.vception should 
be made in the special instance to the rule that the costs should follow 
upon success.” (10) 

Separate Costs. — Where the interests of the parties are separate and 
distinct and they have diflerent defences, separate costs should bo allowed to 
each (11), as where the defendants are zemindar and jyatnidar, whose defences 
were not necessarily identical ; (12) or where, in a suit to recover possession of • 
land, one of the defendants pleaded successfully tliat he had nothing to do 
with the land, and the other defendants claimed title, and also succeeded in their 


(1) Maegregor v. Clay, 4 Tuuca U 715, 

(2) Fut«ek Farooe« v. Moheadcr Nath 
Slozoomdar, I C. 385-388(1676) InEnglaail 
the lact that only a fartliiDg’e damages is 
given, though not conclasive, is j>rimd Jacie 
good cause, JUooro v. GiU. 4 Times Itep. 738 ; 
Myers v. Financial Neirs, C Timed Rep. 42 ; 
O’Coimor r Star Nesrepaper, 68 L. T. 146. 
Similarly as to smallness of damage and 
recovery of small sum upon a largo claim. 
Wood V. Cox, 6 Times R 272 ; Forster v. 
Farquhar (1893), 1 Q. D. 66L In Bit. Bibco 
Moseehun r. Mt. Bibee Blimootun, 24 W. R. 
69 (1879), a plaintiff vho seenred nominal 
damages was given his costs 

(3) Kalee Pershad v. Ram Fcraliad, 18 
W. R, 14 (1872), fed go. tho defendant having 
been found entitled to do what he did. 

(4) MudduB r. Alopccileen, S D. N. W. 
1861, p. 569, cited m O’Kinealy, C, P. C. 
notes to B. 220. 

(6) Ram Gopal v. Bhoubuu Uol>un, Oury> 
ton, 120 (18G1-5). 


(G) Bhugwan Doss r. Sj’cd Akbar, 1 ImL 
Jur. N. B. 390 (1807). 

(7) Nobcen Kishcn v. Shib Persbad, 7 R'. 
R. 490 (1867). 

(8) Kuppuswami Chetty v. Zamindar of 
Kalahasti, 27 M. 341 (1903). 

(9) Parshramn Dorabji, 2 Bom. L. R 254, 
256 (1900), where without contest a plaintiff 
obtained a declaratory decree, but was 
ordered to pay tho defendant’s costs. 

(10) Per Bo^ien, L. J , in Forster v. Far- 
qubar (1893), 1 Q B. 569. 

(11) As appears to have been tho case in 
KonelJa Koer v. Behan Patuck, 12 W. R. 70 
(1869): and sec Choonec I.al r. Gopal 
Chunder, S D. N. W. (1859), p. 1, where tho 
defendants represented separate interests 
and lived so far from each other that it 
could not bo c-xpected that they shotld 
employ the same pleader. 

(12) Gobmdnath Roy Bahndoor Luch* 
mco Koomaree, 11 W, R. 30 (18G'J). 
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Ucfcnco ; (1) or where the defendants were charged with falsely misappro- 
priating property and some of them might have failed in their defence and 
others succeeded.(2) Bnt where the interests of the defendants arc the same, 
as is ordinanly the ease with joint holders ; (3) or several representatives of the 
same original mortgagees ; (4) or persons arc sued for damages on a cause of 
action common to all ; (.i) in short, where the defences arc common and identical 
and not separate, or from any cause defendants file separate defences unneces- 
sarily, (6) only one set of costs should he awarded. 

Calculation of Costs.— In the High Courts, rules exist under which 
there is a regular scale of costs, and the {brties’ costs arc taxed according to 
this scale. Pleaders’ fees must also be calculated according to the rules govern- 
ing them.(7) The scale on which costs should be awarded to a defendant 
depends on what the plaintitt claims against him; (8) and so where in a suit 
for partition two widows who had a claim for maintenance only were made 
parties, their pleaders were held entitled to percentage only on the amount 
claimed by them for maintcnance.(9) When a suit contains several distinct 
claims against separate defendants, the amount of costs to be allowed to each 
depends on the claims against bim.(10) Where co-shatets were made defendante 
in order to plaintiff obtaining a complete decree, the plaintiff must, it was held, 
pay costs sufficient to cover expenses of appearance (11) As against bis own 
clients, in the absence of any rule or express agreement, a pleader is only entitled 
to reasonable remuneration for his work and Iabour.(12) Costs in an applica- 
tion for revocation of probate have been assessed as in a miscellaneous pro- 
ceeding (13) The costs which a defeated plaintiff should he required to pay 
are those necessarily incurred by the successful party in the defence in the suit. 
Costs cannot be deemed necessary if by reasonable diligence on the part of the 
defendant or his pleader the expenditure of them could be avoided.(14) Among 
items which have been allowed are salary of acconiitant,{i5) expenses in 


(1) Ram Chandet Gossala r. ilutty Lall 
Bagchec. 11 W. R. 19 (1869). 

(2) Kakanth Sonnah r. Soosela Debia, 6 
W. R. 324 (1866). 

(3) Briodabnn Chundcr v Bam Coomar 
Chowdhry, 1 W. B. 139 (18W). 

(4) Shah Makhon Lall r. Sree Kissen 
Siflgh, 12 JL I. A. 157, 201 (1868). 

(5) Kasee Kattth Roy r. HuHodhnr Roy, 2 
W. R. 60 (1864). 

(6) Francisco do A sals r. Anjos, 17 W. R. 
18S(13T2); Jagga I^v. Behareo lall.S. D. 
N. W., 1859. p. 319. Bhnp Sing r. Zain-nl- 
Abdin, 9 A. 205 at p. 210 (1886). 

(7) Amirt onath Jha r. P.oghoonath 
Pershad, 6 W. K. 3Iisc. 35 (1866) [irrespective 
ol any private arraasement between pleader 
and client.] 

(S) Kaahcenath Sem r. Chnnder ilonee, 
0 W. P- 2SS (1868). 


(9) Ramebaodra Parsharam v. Bbagabal, 
21 B. 42 (1895). 

(10) Rajah Boodur Karain r. Coomar 
Karain Fatnaik, 13 W. R. 320 (1870). 

(11) Rampotty Eooer p. Kalee Chum 
Smgb. J4 W. R. 01 (1870). 

(12) Mt. Ameeroonissa r. Chapman, 6 W. 
R. 10$ (1866) [pleader employed by eereral 
defendants in same interest not entitled to 
separate fee from each} 

(13) I^tap Chandra Shaha r. Kali 
Bhanjan Shaha, 4 C W. K. GOO (1900); 
Gaiabini Dasi r. I^tap Chandra Shaha, 
4 a W. K. 602 (1900). 

(14) Sceta Fatta r. Suryndamma, 18 iL 
12$ (1894) ; so it was held that pJamtiS should 
not be saddled with the costs of three pleaders 
il two were snfSetent, Sokeeca Bibee r. Usud 
Ah, S. D. K. W.. 1861, pi. 333. 

(15) Macnaif e. Hogj. 2 Hyde 89 (1864) 
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plaiutifl utay be deprived of costfi,(l) If tlie Court tliinlvs flint fho suit is 
a vexatious one and that no real damage has been sustained, it may gi'c 
nominal damages to the plaintiff and award costs to the dcfenclant, ns in 
substance in ancli a case the defendant 8uccced3.(2) Costs have been dis- 
allowed where a party acted with malice and malevolence, (3) as distinguished 
from mere hardness, in exercising a ci%ul right, (•!) and where tlie defence was 
found to bo false and unscrupulous (0) A party has been refused costs where 
ho induced plaintiff to sue hira;(G) or did not raise the plea of jurisdiction 
on which he succeeded until special appcal.{7) It has been held that the fact 
that a defendant has, previously to a suit being filed, admitted that the 
money sued for was due was not a ground for depriving plaintiff of lus 
costs (8) This would be so if, though making an admission, o defendant 
was unwilbug or refused to pay. But if not so, aliter, for the Court may deprive 
a plaintiff of costs where his suit is needlessly launchcd-(9) See also 
cases cited atUe in connection with appeals to the Courts of this count:)’, or 
the Privy Council. It is not possible to formulate any precise rules As has 
been well said, “ We can get no neater to a perfect test then the cruiuiry whether 
It would bo more fair as between the parlies tliat some e.vception should 
be made in the special instance to the rule that the costs should follow 
upon success.” (10) 

Separate Costs.— Where the interests of the parties ate separate and 
distinct and they have different defences, separate costs should be allowed to 
each (11), as where the defendants are reminder and 'patnidar, whose defences 
were not necessarily identical ; (12) or where, in a suit to recover possession of . 
land, one of the defendants pleaded successfully that he had nothing to do 
with the land, and the other defendants claimed title, and also succeeded in their 


(1) JIaegregor v. Clay, 4 Times II 715. 

(2) Futeek Parooc© v. Alohendor Nath 

Alozoomdar, 1 (X3S5-3SS{1876) laEaglaad 
the fact that only a farthiog’s damages is 
given, though not conclusive, is Jaeie 

good cause ; Moore v. GUI, 4 Times Rep. 738 ; 
Alyers v. Financial News, 5 Times Rep. 42 ; 
O’Connor r. Star Neivspapvr, 08 L. T. 14C. 
Similarly as to smallness of dsmago and 
recovery ot small stun upon a large claim. 
Wood V. Cox, 6 Times R. 272 ; Forster v. 
Farquhar (ISM), 1 Q B. 5Ct In SB. Bibco 
Moseehun r. Sit. Bibee Alunoorun, 24 W. R. 
6D (1879), a plaintiff who secured nominal 
damages was given his costs 

(3) Kalee Fershad v. Bam Pershad, 18 
W.R. 14(1872),#edgM the defendant having 
been found entitled to dO what ho did. 

(4) Moddun r Alopecdcen, & D. N. TV. 
1861, p. 569, cited in O’Kineaiy, C P. C. 
notes to a. 220. 

(5) Ram Gopal v. BLoohtin Mohun, t^ry- < 
ton, 120 (1864-5). 


(C) Bhugvran Boas V. Syed Akbar, 1 In«L 
Jur. N. 8. 300 (JSC7). 

(7) Nobcen Kishen v Shib Persbad, 7 W. 
R. 400 (1867). 

(8) Kuppuswanii Chetty r. Zammdar of 
Kalahasti, 27 iL 311 (1903). 

(0) Parshram f. Dorabji, 2 Bom, L R. 254, 
256 (1000), where without contest a plaintiff 
obtained a declaratory decree, but was 
ordered to pay tho defendant’s costs 

(10) Per Bowen, L. J , in Foretcr v. Far- 
quhar (1893). 1 Q- B. 569. 

(11) As appears to have been the case m 
Konclia Kocr e Bchari Patuck, 12 W. B. 70 
(1869) ; and sco Chooneo Lai r. Gopal 
Chunder, S. D. N. W. (1859), p 1. vhere the 
defendants represented separate interests 
and lived so far from each other that it 
could not bo expected that they shotJd 
employ the same pleader. 

(12) Gobmdnath Roy Bahadoor v. Luch- 
jneo Koomarce, 11 IV R. 36 (ISG9). 
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defence ;(l) pr where the dffead«ita were chan:ed w»tli £.iUelv 
. priatirj; proportv ar.d aorae of thcTA might hA\o faded in their defence nnd 

others sacceededfC) But where the inter\'^ts of the defemUnta aiv the same, 
as is ordiiurilv the case mth joint holders ; (5) or several represeiitatives of the 
same oricinal mortgagees , (4) or j'ersous are sueil for damages on a eanse of 
action common to all , (a) in short, where the defences are common and identical 
and not separate, or from any cause defendants file separate defences nnneces* 
sarily,(6) only one sot of costs should he awarxlcd. 

Calculation of Costs,~In the High Courts, rules exi't under which 
there is a regular scale of costs, and the patties’ costs ate taxed according to 
* ■ this scale. I'leadcrs’ fees must aUo 1*0 c.ilculatcd accor\ling to the tnlcs govoni* 
ing thein.f") The scale on whit,h costs should he awarded to a defendiUit 
•*“ depends on what the plamtiQ claims against him; (I?) and so where in a suit 

• ‘ for partition two widows wlio had a claim for maintenance only were nmde 

"■ ' parties, their pleaders were held entitled to percentage only on the amount 

* ■' churned by them for maintenince.(9) When a suit contains several distinct 

claims against separate dofeudant.s, tho auuumt of costs to he allowed to eaeli 
i ■' depends on tho claims against him (10) Where co-shatera wetxi made defendauts 

/’* in order to plalutif! ohtaimiig a complcto decree, tho phauitilT must, it was held, 

p.ry costs suQlclcnt to co\cr cspciises of opi*earance(ll) As agniti>t Ids own 
clients, in tho absence of any rule or express agreement, a pleader is only entitled 
’*'] to rcasomsble remuneration for lus work and labonr.(l2) Costs in an applica* 

tion for revocation of probate have been assessed os in a miscelhmeous pro* 
'j ceeding(13) The costa whuh a defeated plamtifi should bo reqalred to pay 

*, arc thoso nocess.arily incurred by tho successful part) in tho defenco in tho suit, 

/" Costa cannot bo deemed necessary if by reasonable diligenco on tho part of the 

defendant or his pleader tho expenditure of them could ho avoidcd.(H) Among 
items which have been allowed aro s.ilary of accountant, (Ifi) expenses in 
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(1) Ram Chunder Gosssin c. Mutly tall 
Ragchcc, 11 W R. 19 (1SG9). 

(2) Nilknnth Surniah v. Sooai-la Dvliia, 0 
tv R. 321 (ISCG) 

(3) Brmdabun Chuiutor t’ Rmii Cootiiar 
Chowdhry, 1 W. R. 139 (18&1) 

(4) Shah Makbun TioU f Srpo Ki'sen 
Singh. 12 JL I. A. 157. 201 (1809) 

(5) Kasco Nauth Roy i Hutloilhur Roy, 2 
W. R 60 (18W). 

(0) Francisco do Assis f. Aiijos, 17 W. R. 
18S(1S72); JuggulAllf Bcharco I/ill, S. 1). 
N. W., 1859, p. 319. llhup Sing t. Zatn-ul- 
Abdm, 9 A. 205 at p 210 (1880). 

(7) Amirtonatli Jlia f. Rogtioonath 
Fcrahad, 0 \V. N Misc 35 (18CG) [im-Bivctno 
of any private arrangement Uluevn pleader 
and client.] 

(S) Kashccnalh Sc-in i. Chunder Munce, 
9 W. R. 2SS (1809). 


(9) Raincliandra rarsliaraiu e, IDingabal, 
21 R. 42 (1695). 

(10) Rajah Roixlur Naralu e. Cuuuinr 
Karain Tatiuiik, 13 W. R. 320 (1870). 

(11) Raniputty Kourr r, Kntcu Cliurii 
Siagb. 14 W. R. 01 (1870). 

(12) &lt. Amc«rooni«sa r. Chapman, C \S\ 
R. lOS (180G) (pleader emptoyeil by Boreral 
defvmlanta In aamo Inlen-at not eiitUlol to 
ae]*arato feo from each]. 

(13) I^alap Chamira Bhaha r. Ivali 
Bhanjan Shaha, I C, W. N, GUO (Il)U0)| 
Qarahini IXitl r. I'ratap Oiandra Slialia, 

4 a W. N. 002 (1000). 

(14) Soeta Patta e. Buryuilamma, 18 il, 
129 (1891) ; aoit vraa held that ]j) lintid iliuuld 
not bo saddled with the eoata of thwo pleadvri 
If two went aufllcient, SuLretia Bileo v. Uiud 
Ah, a U. N. W., 1801, p. 333. 

(15) UacDaii e. Hogg, 2 Iljdo 89 (1861). 
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plaintiC nia)* be deprived of costs.(l) If the Court thinhs tJmt the suit is 
a vexatious one and that no real damage lias been sustained, it may give 
nominal damages to the platotifi and award costs to the defendant, as ia 
substance in such a case the defendant 6uccccd3.(2) Costs have been dis- 
allowed where a party acted with malice and malevolence, (3) as distinguished 
from mere hardness, in cxcrciftiog a civil right,('f) and where the defence was 
found to bo false and unscrupulou8.(5) A party has been refused costs where 
he induced plaintiff to sue him;(C) or did not raise the plea of jurisdiction 
on which he succeeded until special api>eal.(7) It has been held that the fact 
that a defendant has, previously to a suit being filed, admitted that the 
money sued for was due was not a ground for depriving plaintiff of his 
costa (8) This would be so if, though making an admission, a defendant 
was uumlUng or refused to pay. But if not so, ah'ter, lor the Court may deprive 
a plaintiff of costs where his suit is needlessly Iauncbed.(9) See also 
cases cited ante in connection with appeals to the Courts of this country, or 
the Privy Council. It U not possible to formulate ony precise rules As has 
been well said, f\'e can get no nearer to a perfect test then the enquiry whether 
it would be more fair as betw'cen the parties that some exception should 
be made in the special instance to the rule that the costs should follow 
upon success.” (10) 

Separate Costs. — ^^\'’hcrc the interests of the parties are separate and 
distinct and they have different defences, separate costs should be allowed to 
each (11), as where the defendants are zemindar and patnidar, whose defences 
were not necessarily identical; (13) or where, in a suit to recover possession of 
land, one of the defendants pleaded successfully that ho had nothing to do 
wth the land, and the other defendants cUimed title, and also succeeded in their 


(1) Maegregor v. Clay, 4 Tunca R. 715. 

(2) Futeek Parooee v. Slohendcr ftath 
Slozoomdar, 1 C. 3S5-3S8(1876} InEngland 
the fact that only a farthing’s damages is 
giTcn, though not condnsive. Is firimd Jade 
good cause; Moore v. Gill, 4 Tunes Rep 733; 
Jlyers v Financial News, & Tunes Rep. 42 ; 
O’Connor v. Star Newspaper, 08 L. T. 14C 
Similarly as to smallness of damage and 
rccorery of small earn upon s large claim, 
Wood f. Cox, 5 Tunes R. 272; Forster w. 
Farqohar (1803), 1 Q. B 561. In Mt Bibee 
Moscehun v. Ml. Bihee MonooruD, 21 W. R. 
09 (1879), a plaintiff who secured nominal 
damages was giren his costs. 

(3) Kalee Pershad v. Bam Perahad, 18 ' 
W. R. 14 (1872), sed^u. the defendant havmg 
been found entitled to do what he did 

(4) Muddun r. Alopecdccn, S. D. N. W. 
1801, p. 569, cited m O’Kineaiy, C P. C. 
notes to B. 220. 

(5) Ram Gopal r. Bhoobiin Mohuu, Cory. < 
ton, 126 {1804-5). 


(6) Bhugwan Doss v. Syed Akbar, 1 Ind. 
Jut. N. S. 390 (1867). 

(7) Nobeen Kishen f. Shib I^rshad, 7 IV. 
R 490 (1867). 

(8) Kupposwami Chetty v. Zammdar of 
Kalahasti, 27 JL 311 (1003). 

(9) Parshram v, Dorabp, 2 Bom. L R 251, 
256 (UKX)), where without contest a plaintiff 
obtained a declaratory decree, but was 
ordered to pay the defendant’s costs. 

(10) Per Bowen, L. J., in Forster v. Far- 
quhar (1893), 1 Q. B. 569. 

(11) As appears to have been the case m 
Koneila Koer v. Behari Patuck, 12 W. B. 70 
(1869); and see Choonec Lai f. Gopal 
Chunder, S D. N. W. (1859), p. 1, where the 
defendants represented separate interests 
and lived so far from each other that it 
could not bo espccted that they shotild 
employ the same pleader. 

(12) Gobinilnath Roy Raliadoor t. Luck- 
mce Ivoomarce, 11 IV. R. 30 (18C9) 
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defence ;(1) or wlicrc tlio defendants were charged with falsely inisappro* 
rriating property and some of them might ha%c faded in their defence and 
others succeeded ('J) But where the interests of the defendants arc the same, 
as is ordinarily the ease with joint holders ; (3) or several representathes of the 
same original mortgagees ; (4) or persons arc sued for damages on a cause of 
action common to all ; (5) in short, where the defences arc common and identical 
and not separate, or from any cause defendants file separate defences unneces- 
sarily, (G) only one set of costs should he awarded. 

Calculation of Costs.— In the High Courts, rules exist under uhich 
there is a regular scale of costs, and the parties* costs ore taxed according to 
this scale, ricadcrs* fees must also he caleulated according to the rules goxern- 
ing thcm.(7) The scale on wliich costs should he awarded to n defendant 
depends on what the plaintiQ claims against him ; (8) and so where in a suit 
for partition two widows who had a claim for maintenance only were made 
parties, their pleaders were held entitled to percentage only on the amount 
claimed by them for maintcnanco.(9) When a suit contains several distinct 
claims against separate defendants, the atnouiti of costs to he allowed to cacli 
depends on tho claims against him (10) Where co-sharers were made defendants 
in order to plaintiff obtaining a complete decree, the plaintiff must, it was held, 
pay costs sufficient to cover expenses of appearance (11) As against his own 
clients, in the absence of any rule or express agreement, a pleader is only entitled 
to reasonable remuneration for his work and labour (12) Costs in an appbea- 
tion for revocation of probate have been assessed as in a miscellaneous pro- 
ceeding (13) The costs which a defeated plaintiff should be required to pay 
arc those necessarily incurred by the successful party in the defence in tho suit. 
Costs cannot bo deemed necessary if by reasonable diligence on tlio part of tho 
defendant or his pleader the expenditure of them could be avoidcd.(14) Among 
items which have been allowed are salary of accountant, (15) expenses in 


(1) Ram Chundcr Gossam r. JIutty Lall 
Bagehee, 11 W. R. 19 (18C9) 

(2) Nilkanth Surmah v Soosela Dchia, 0 
W. R. 324 (1800) 

(3) Bnndabun Cliuodcr v. Ram Coomar 
Chowdhry, 1 W. R. 139 (1804) 

(4) Shah Makhun Lall v Sroo Ki.‘>«en 
Singh, 12 3L I. A. 157, 201 (1808). 

(5) Kasee Nauth Roy f HuUodhur Roy, 2 
W. R. 60 (1804). 

(0) Francisco do Assis v. Anjos, 17 W. U. 
183(1872); JugguLallu Beharco Loll, S. D. 
N. W., 1859, p. 349. Bhup Sing v. Zain-ul- 
Abdin, 9 A. 205 at p 210 (1880) 

(7) AmirtonatU Jha v. Roghoonath 
Pershad, 6 W N. ilise. 35 (1806) (irrcspcctivo 
o£ any prirato arrangement between pleader 
and cUent.] 

(8) Ivasheenath Sem f. Chuudtr Monce, 
0 \V. R 288 (1868). 


(9) Ramchaodra Parsbaram r. Bbagabai, 
21 B. 42 (1895). 

(10) Rajah Roodur Narain r. Coomar 
Naram Patoaifc, 13 W. R. 320 (1870). 

(11) Rampulty Koocr v, Kaleo Churn 
Singh, 14 W. R. 94 (1870). 

(12) MU Ameeroonissa v. Chapman, 6 W. 
R. 103 (1866) [pleader employed by eoreral 
defendants in same interest not entitled to 
separato lee from each) 

(13) Fratap Chandra Shaha v. Kali 
Bhanjan Shaba, 4 C. W. N. 600 (1900); 
Garabini Dasi v. Ih’atap Chandra Shaha, 
4 G W. N. 602 (1900). 

(14) Sccta Patta v. Suryudanuna, 18 3L 
123 (1894); so It vas held that pjaintiif should 
not bo saddled with tbo costs of three pi. ' 

if two were snflSdent, SuLeena Bibee v V 
Ah, S. D. N. W., 1861, p. 333. 

(15) Uacnair r. Hogg, 2 Hyde 89 • 
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coHUectiun Witli attacLment of dcfeiidauCa ptopcity wlicn faiiit is (lismisscil.(l) 
and stamp for plaint.(2) 

Execution for Costs. — The poitioii of sect. 220 as rflatin*; to execution 
ia omitted. See now sect. 36. If the order for costs forms part of n decree, 
such decree is executed in the ordinary way. ^Vhcrc, in a partition suit, the 
plaintiff, after decree, took no steps, but the estate «as partitioned at the 
instance of one of the defendants, it was held that he must first obtain an 
order for payment, and if payment be not obtained then apply for cxccu- 
tion.(3) If the order does not form part of the decree it may be executed 
ns i/it were a decree for the payiucnt of money. But such an order is not u 
decrec.(4) A mamlatdar has the same power to levy costs decreed by the 
High Court as he has regarding costs decreed in his own court.(5) No separate 
suit lies for the recovery of costs awardable under the Code, a remedy 
m execution being given.(6) But where a Court is not entitled to order 
costs and costs arc incurred, they may be mode tltc subject of considera- 
tion in a subsequent suit (7) If it can order costs and does not do so, no 
separate suit will lie (8) An objection as to costs is a matter which should 
he raised in the shape of an application to amend or renew the original 
decree, and failing that, by way of regular appeal against the decree, but no 
objection can be raised in execution of it (9) A summary remedy for payment 
of costs against his client has been given to solicitors, but they cannot under 
the rule of Court so giving it enforce payment against the client’s repre- 
8entative3.(10) 

Set-off of costs. — 0. XX. r. C enacts that: “T/ic Court tnat/ direct 
that the costs payable to one party htj the other shall be set-qff against the sum which 
is admitted or found to be due from the former to the /offer.” This rule, which 
is a re-enactment of sect. 221 of the last Code, is one of those sections 
in which the general equitable principle of set-ofi is recognized. See notes 
to 0. ^^II r. 6, post. A mortgagor is entitled to set off or deduct the 
amount of costs payable to him under the decree against or from the mortgage 
debt payable by liim.(ll) The section has been applied by analogy to the 


(1) Sowa Bam v. Tandy, B D. N. tV. 1856, 
p. 614. 

(2) Sladhub Chundcr v. Bam Lochnn, 14 
W. B. 143 {1870). It docs not, however, 
appear why the plaintiff was required to pay 
this amount in. 

(3) Brojo LallSen r. Uohendro Nath Sen, 
18 C. 190 (1891). 

(4) Shanhst'. Secretary of State, 1311.120, 
122 (1889): Bama Kisoor Dossji r. SuraDga 
CLarlu, 21 JI. 421 (1893). 

(5) Ncmava r. Dcrandrsppa, 16 B. 233 
(1891).- 

(0) Mahiam Das r. ^jndlua, 8 A. 452, 461 
(1886), and cases there cited. As to limita- 
tions in the case of an order lor costs, «ce 
lliirbunslall f.'Shco Narain, £1 W. K. 391 


(1874). 

(7) Ib , and see Venkata Vigaya t. Tim- 

mayya Pantulu, 22 314 (1893) [Suit to 

recover money advanced to guanhan ad litem 
for costa ] 

(8) Beferrcd case, 3 HI. H. G. R. 341 
(1867) 

(9) llareenatb Banerjeo v. Doybo Chunder 
BaODcrjcc, 6 W, R. Hlisc. 4 (1SC6). 

(10) Avur Furshotam r Ruttoabai, 1C B. 
152 (1891) ; the order may be executed under 
the execution provisions of the Code : In re 
PrcrniiTTikumdas, 17 B 514 (1892). As to 
Bolicitor'a lien for costs, sec Dovkabai i. 
Jefferson. 10 B. 218 (18SC). 

(11) Sidu t. Bah, 17 B 32 (1892) 
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«lcductl('ti of lubffl from tlir j'lirclin^r-inoiicy iii jirc-i*i»ption niiits(l) A ect- 
oC cannot bo nlloncd for costs not actually n^nnlod, and a decree wjiicb is 
incapable of being enforce<l cnmuit be fet off against a decree which is alivc.{2) 
Interest on costa.-- Interest cannot be allowed on costs where the decree 
Itself is silent on the point, unless suhmisaion is made by the parlies to the 
discrct ion of the Court (3) The \ icw once taken that sect 222 and sect. 200 of 
the last Code did not affect the special provisions ns to allowance of interest 
in the Transfer of I'ropcrty Act (I) has been dissented from and o\enuled.(5). 
Appeal ns to costs. — It was proposed to enact m bcct. 9G, post, that : 
iVo oppcflf tlall he on a waiter oj costs on/y hy /ate sucA costs ate left to 
the discretion of the Court, cicepi h'J <f Appellate Court, oltaincd on on 
npph’coti'on aecowponicd &y a wicniorcrirfum of apjKol." As, hovrever, objection 
was taken, the clause has been omitted, with the result that the matter is still 
regulated by the prevnous casedaw. Under the Code of 1809 It was held 
that a regular appeal would he on a more question of costs, although os the 
lower Court hod a discretion in the matter, any interference with Its order 
ought also to be exercised with discretion. Though, however, an improper 
exercise of discretion might bo matter of regular appeal, no special appeal 
would be unless the award of costs was contrarj- to law.(C) A similar rule 
was laid down (7) under the Code of 1877. Under the last Code first appeals 
were given not merely from decrees but also from any part of the decrees, (8) 

(1) Ishnv Copal Saran, 0 A. 331 (18Si); Sn Daotulurie. Surappanazu,3iL II. G R. 

SCO notca to Rul« 130 113 (18C0). the Court interfered m accend 

(2) Uuro Porshad t' Poolkuhorc, 10 W, arpcalaaaquestionofpriocjrlewosiDTolrcd, 

R. 308 (1871). [As where (in regard to the aa tho lower Court mado a defeodaot pay 
first point) a decree of the High Court gave costs to a plaintiff whoso suit was dismuscd 
the successful appellant costs of that Court for want of caose.of action, InSbontBuLsb 
and oftholowerAppclIato Court, but omitted v LalJaKund, II W. R. 48 (I8C1), the Court 
to award tho costs of tho first Court ] interfered as a person, unncccssardy made a 

(3) Bhoza Rughbut i Bhoza Rsj, 3 A. IL party, bad been deprived of Im costs ; and 

U. K. 319 (1871); Forester r. Secretary of in Ram Cbonder Gossain e. hlutty LalJ 
State, 41 A. 137(1877); s. e., 3G 101 Bsgehcc.II W.B. 19(1809), where the lower 

(4) 'Araolak Ram V. LachmiNarain, 19 A. Court disallowed aepajato costa to tho 

175 (1896). defendants. As to early eases on second 

(6) Achalabala Dus r. Surendro Nath Dey, appeals, seo Khoda Bui v. Uowla Bui, 14 
24 C. 766 (1897) , Subbarayo v. ronimsami, W. R. 255, 766 (1670) : Ooma CSnirn v. 
21 JL 364 (1897); Maharajah of Bhartpurn Ginsh, 25 W. R. 22 (1875)5 Achumbit v. 
Ram Kanno, 23 A. 181, 191 (1900) P. G Kanbaya Lal, 7 W. B. 208 (1867); Beer 
(6) Gridhari Lal Roy f. Sundar Bibi, Persbad r. Poorga Pershad, W. R. 215 
B L. R Sup., voL F. B. 496 (18C0) [for (1861); Amir Sabeb v. Jainshedji, 4 Bom. 
earber cases, seo Doucett f. Wise, 1 Vi. R. H G R. A. G J. 011 (1807); Mt. Bibeo 
323 (18C4) ; Collector of Dacca e. Kamala. Moscchun v. Mt Bibeo Munoorun, 25 W. R. 
kant, 2 W. B. 33, 34 (1865); Choonco Lal 69 

f Patroo 0 W. R. 19 (1866)]; Futcck (7) Batkisseo Das r, Lutebmeeput Smgh, 

.*1 j- 1 f 8 G 01, at p. 04(1881) 

(8) Therefore, that part which relates to 

• , < ■ costs is appealable if the decree IS appealable. 

A. C. J. So tho r. C. refused to' interfere See Vasudev t. Bhavau, 16 B. 241 (1891) ; 
on a matter of discretion Mt. Keemeo r BalkissctiDase Lutchmeeput Singb, 8 G 91, 
LncUm.» Da,, 5 W- H P, C. 5S (1S37) 1= W (18«ll 
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and neteasaiily therefore against the part of the decree awarding costs. But 
such au award was then, as before, a matter of discretion, and the Court of 
Appeal would generally only interfere where a matter of principle was 
involved, (1) whether in first appeal from a decree (2) or order, (3) or in second 
appcal.(4) The Court has also held its interference justifiable in first appeal 
where, though strictly speaking no question of principle is involved, there 
has either been misapprehension as to facts or no real exercise of discretion 
at all (D) 

The Bombay High Court,(6) citing certain English decisions, has held 
that tho principle to be deduced from tbcni is that Appeal Courts should interfere 
with the exercise of discretion by the lower Courts as to costs wbcu there has 
been any violation of any established principle, (7) mJsipprehension of facts, (8) 
or where there has been no real exercise of discretion at a!l.(D) These principles 
■will be of general application in first appcab and appeals from orders. In the 
case of second appeals it must be shown that the order complained of comes 
Nvitbin the provisions of sect. 100. 


(1) Secretary of Slate t>. Uarjuin Uoucui 
Khaa, 11 C. 3S9 (1385); Aourul Ilossatn v. 
KLairunacSia, 28 0. 507 (1901) ; Moahingan 
i'. Mozan Sayad, 12 C. 271 (1885) (where 
eocceasful defendant was ordered to pay 
plaintiff’s costs] ; Bunwari Lall v. Chowdhry 
Drup Nath Singh, 12 C. 170 (1885) [whet® 
tho plaintiS bad no cause of action against 
appellant, and sought no relief against him. 
and therefore could not reccivo costs] ; 
Ranchoidas Vithaldas v. Bai Kasi, 16 B C70, 
683 (1892); Kushal Sadasbir v. Punam- 
chand Jusrupji, 22 B. 104 (1897); BisLcn 
Dayal t). Bank of Upper India, 13 A 290, 
295 (1899) [where a successful party was with* 
out causo deprived of bis costs] ; Parshram 
V. Dorabii, 2 Bom L R. 254, 255 (1900) ; 
Pratap Chandra v. Kali Bbanjan, 4 C. W. If. 
600 (1900) [costs whether allowablo as for 
suit or miscellaneous proceeding]; in Tara 
Prosunno v. Satish Chandra, 4 C. W. N, 90 
(1896), the question does not appear to have 
been one of principle bat of the propriety of 
the order ; see Kamat v. Kamat, 8 B 3C9 
(1884) 

(2) Secretary of State r. Marjum Hosscln 
KJian, supra. 

(3) Moshingan v. Slozari Sayad, supra; 
that is appealable orders, an appeal lying 
from that part of the order relating to costa : 
Balkisscn Das v Luchmeeput Singh, 8 C 91 
(1881); but where no appeal lay from tho 
order, thero was no appeal as to the direction 
as to costs which wu ancillary toil : Itama- 
kissoor Dossji f. Sriranga Charln, 21 M. 421 


(1893) The Court con hear on appeal as to 
coats although that portion of the appeal not 
relating to costs has been abandoned at the 
bearmg : Vasudci’ Ramehandra v, Bhavan 
Sivraj. 16B. 241 (1891). 

(4) Bunwari Lall v. Chowdhry Dmp Nath 
Singh, supra. 

(5) Ranchordas Vithaldas v. Bai Nasi, 16 
B. 670 at p. C82 (1802), foil, Kushal Sadashiv 
V Punamchand Jusrupji, 22 B. 164 (1897) ; 
Parshram v. Dorabji, 2 Bom, L R. 254, 255 
(1900). 

(6) Ranchordas Vithaldas v. Bai Nasi, 16 
B. G7G at p. 662 (1003), foil. Kushal Sadashiv 
V. Punamchand Jusrupji, 22 B. 161 (1897). 

(7) Tho Enghsh eases are numerous, see 
Morgan and Wurtzburg’s Costs, 266. Ann. 
Fraetico, Notes, 0. 65, r. 1, p. 963, voL li. * 
p 467 ; Parshram v. Doiabji, 2 Bom. L. R. 
251. 255 (1900). 

(8) In re Gilbert, 28 C. D. 649 ; Robertson 
V. Robertson, 6 P. D. llQ; Panhram v. 
Dorabji, 2 Bom. L. R. 254, 255 (1900). 

(9) As where costs bavo been awarded 
arbitrarily: Daulat Ram v. Durga Prasad, 15 
A 333 (1893). Though tho Court will assume 
that tho Judgo has exercised his discretion, 
unless satlshed that he has not done bo : Bew 
t>. Beur (1899), 2 Ch. 467, folk in Parshram v. 
Dorabji, S Bom.L..R 254, 260 (lOOO) ; Jle 
Hunt, W. N (1901) 144 C. A. ; CirU Service, 
etc , Society v. G. S. Navigation Co , (1903) 

2 K. B 766, where tho Judgo decided on 
grounds not open to him; sco Ann. Fr. IL 
p. 407. 



PART II. 
EXECUTION. 


General, 

36. The iirovmons of this Code rdalituj to the execution of 
decrees shall, so far as they arc applicable, he 
Apfiheation to ordcro apply to thc execution of orders. 

Orders.— Tliii section replaces and supersedes tlic first paragrapli of 
Beet. 019 of the last Code, the second paragraph being incorporated in thc nest 
section By virtue of sect 017 (now 111) and sect 049 of thc Code of 1882, 
It was held that on order obtained from a Judge in Chambers by an attorney 
against his client for payment of costs might bo executed under Chapter XIX. 
of thc Code of 1832, corresponding with the present Tart (1) By virtue of 
sect. 019 of thc last Code, execution might hove been bad of a judgment entered 
up under sect. 80 of the Insolvent Act (2) 

Execution. — Execution is the enforcement by process of Court of its 
decrees and orders The words “execution of decrees” at the bead of the 
Chapter in the last Code was held to mean the cnfoiccmeot of the decrees of 
Courts by process of execution only, viz, the different kind of execution dealt 
witli in the Chapter for compelling the judgment-debtor to obey thc order of 
the Court.(3) Process in execution must always be granted by the direct act 
of the Court itself. And as parties cannot invoke the process de noio either 
by agreement or by their conduct, so neither can they extend thc relief which 
thc Court has chosen to award.(4) Primd/acic it is thc right of every btigant 
to call on the Courts to take such action as may be requisite to secure the execu- 
tion of a decree containing a direction in his favour, and the Court of execution 
cannot impose terms which arc not in thc decree (5) Procedure in execution 

(1) In re Premji Trikumdas, 17 B. 514 (4) Eckovrie Sini^h v. Bijoynatli Clwlttr. 

(1803). 13 IV. B. H (1870). As to 

(2) /n re Bhagwandas llurji>an, 8 E. GlI »» » . ^ 

(18S1). ' ■ . 

(3) SrccnathRoyr. RadhanathMookeriee, . ^ • » • 

9 C. 773, 776 (1882) (as regards the question 

decided, anordcr directing an account is now (5) XausB 5Iir badrtid,a *. *' 

a decree. Sec e. 2, on/e). Nurndin, 29 B 79 (lloij 
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ought uot to be conducted in a slipshod and elovciil}' fashion, as if it ^\crc an 
unimportant branch of the work they have to do in the administration of justice, 
but it ought to be conducted with as much care as the procedure in 
suits because of the difficulties which so frequently arise. The Courts arc 
bound to look to the Code for the procedure they should follow in these execution 
proceeding5.{l) 


* “ Provisions of this Code." — ^This Part, together with 0. XXI., replaces 
Chapter XIX. of the Code of 1882. The provisions relating to execution have 
been divided into two portions, viz. those contained in the present Part, "and 
those contained in the Rules of 0. XXI., which must be read with it. These 
Rules refer to minor points of procedure. The arrangement and numbering 
of this Part has been very materially altered, anti sections appearing in it have 
been taken from other portions of the old Code. Further, the sections of the 
Code reproduced Iiavc been added to, and made the subject of important amend* 
meats, which, for the most part, embody or have been suggested by previous 
case law. A considerable number of the sections or portions of the section’s arc 
entirely new. 

The general scheme of the Part is as follows 

Firstly, the Code is declared apphcable to decrees and orders, and a defini- 
tion given of the term “ Court which passed the decree ” (sects. SC, 37) [transfers 
of decrees to the Collectors for execution ate dealt with in sects. 68-72 and the 
Third Schedule]. Then follow provisions relating to the Courts by which decrees 
may be executed, and the jurisdiction of such Courts (sects. 38-46) ; thirdly, 
the questions to be determined by those Courts (sect. 47, formerly 244) ; fourthly, 
the hmit of time for execution (sect. 48) ; fifthly and sixthly, transferees, legal 
representatives, and procedure in execution respectively (sects 49-54) ; seventhly, 
the mode of execution, whether by arrest, attachment, or sale (sects, 55-72) ; 
eighthly, payment and distribution of assets (sect. 75) ; and lastly, the resistance 
to execution (scot. 74). Other provisions concerning these matters are contained 
in the 103 rules of 0. XXI 

The main alterations to be noted in the sections are as follows : the intro- 
duction of precepts (sect. 46), and of sects. 53, 61, and amendments of sect. 244 
(now sect. 47), and of the sections corresponding wth sects. 51, 55 (1) (2), 62, 
64, 73. As regards sects. 68 el seq., dealing with execution by Collectors, the 
provisions, as they deal with a special matter, and are not of general application, 
have been placed m the Third Schedule. 

The alterations in the rules are cited under 0. XXI. 

The chief omissions in the sections are of clauses (o) and (5) of the former 
sect. 244 (see notes to sect. 47) and of sect. 288 of the last Code, which 
it was considered might be omitted, having regard to the provisions 
of Act XVIII. of 1850. Sect. 257a of the last Code has also been omitted 
It was first enacted by Act XII, of 1879, with a view to protect the interests 
of judgment-debtors against undue pressure by decree-holders. The Select 
Committee stated that the section had ^ven rise to conflicting decisions, and, 
as interpreted by the majority of the High Courts, was found in practice to 
be of little service to judgment-debtors. Moreover, sect 16 of the Indian 
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(1) Tbakur Pershad r Slicikh Fakir-uUah, 2.2 1. A, 4i at pp. 4S, 4G (1891) 
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C>''S*ract Aft. k \ an«T.<l'*«l. frr.'ulfml tn alTnnl {•mtoftion wlirn* 

it it rr<]mrr<i. A*, l.ovrvrr. t},p ?pftion rrmair.t in («*m* until the coniine 
into operation of t!o pre'cnt Code nnd fonie ca«cx iloitlcti umlcr it liate jv 
rrlation to Foot 2*^^ (row O XXI r 2). tlio foUowinc no1c< on tlio jcction 
are firm. 


Object cf section 257A of Inst Code, now omitted — Tbo Legisbtim* 
cor.'ijejpd tbat tl.e |»owrr of rare utin" a dretro plact'd tl o holder of it in ti 
position to cxrrn'p undue prr«'iirp oicr the judenient-dchtor and eiwMcd him 
to oblam tenn< too faTotjraMe to hnii'clf from tie Utter \\ho5einter\'<ta needeil 
protect:on at the hand' of tlie ('ourt whieh pa'.M-d the dectet' (1) The ohjei't 
is to avoid ineonvcnienre and delay in exi'cutinjj the decree and its heinj; held 
in terrerem over the debtor and to aflord j'rotection apaiti't unfair arrangeiiients. 
which protection is insured hv the neces'itv for sanction (2) 

“The Court,**— It was held under the last Cotle that the Court to nhiih 
a decree had been transferred for execution could not pa" an order under this 
section and that sanction could Ik* given only l*y the Court nhieh passed the 
decree (*1) 

“Shall be void.”- I’ndor tlie last Code an agreement of the nature 
stated was declared t<i he void, and a question arose whether it was \o5d i» te/o 
and for all purposes or for tlie purposes of execution proceedings eidy, and was 
enforceable by a fresli suit (4) It is not easy to reconcile all tho ds'cisaons on 
tho point There is no absolute prohibition against such an agreement. The 
section, however, forbids the enforcement of an agreement entered into in 
contravention of the section, while a decree is suKsisting and enforeealde. If 
that be so, then the decree must bo enforced by execution and not by separate 
suit, and m such execution an unsanctioned agreement will not bo lerognited. 
If, however, an agreement is such that it adjnst.s ami puts an end to tho decree, 
which thus ceases to he enforceable, no question of or in oxeeution 
arises, and the substituted agreement mav bo made tho subject of a fresh 
suit (5) 

“Every agreement.”— The ngieomeiil referred to to give time ia nu 
agreement to pay the judgment-debt with a Btipulatiou that it shall not ho 


(1) Ileora Nema c. Pcstonji, 2- 1* 09^, 
C07, COS (180S). Fpo as to this anil sect. 
235, now O. XXL r 2. G C WliitnortU'n 
“ Decrees in Bar of Contracts.” 

(2) Bank of Bengal v. Vyabhoy Gangjil, 
10 B. 618, C25 (1891), where it was also hclil 
that an nosanctioned agreement coiil'l I’o 
enforced where it formed part of tho con 
sideration of a bond and had been enjoyed 
by tho obligee : Govind i’. Snkharani, 2H B. 
383. 391 (1904) ; Venkata Rubrnmsnla Ayyar 
V. Koran Kannan Ahmed, 20 M. 10, 21, 20 
(1902) 

(3) Gandharaj Singh e. Rheo.larshan 
Ringh, 12 A 671 (1890) ; Taramananda Dm 
V. Mahabnr Do^'ji, 20 Jl. 378 (1800) 


(4) IaIjI Riiigh I'. Gaja Ringit. S.l A. 317, 
320 (100.1). and cb»o tlicro dtcdj Wnkata 
gubramanla Ayyar r. Koran Kannan Ahmed, 
20 M. 10, 20 (1002); Gopalaaliu i\ BriJ 
KIshoro IVrahad, 32 O. 017 (1001). 

(6) Reo rawa cited in la*t note. InGnilml 
Krishna •>. Rahliaram.SS B. 3S3 (1001), Ihemi 
oases were not rcferml to. In Venkata 



... M. .'.u. (m<io naa no agree, 

mcnl by tlw Judgment erwtilor to aurremlcr 
hU riRlda under the deme. ami that being so. 
tlio ease was, ti|«n the prlnciplea above 
stated, wrongly deeiilrd. 
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payable at tlie time when under the decree it became payable. An ngreemeut 
to give time for the satisfaction of .a judgment iinplic.s ex ft tcrmhii that there 
has been no actual satisfaction but merely a stipulation for future satisfaction. 
Therefore an agreement under whicli there is an actual and present satisfac- 
tion of the judgment replacing it and putting an end to the decree is not within 
the section. In other words, the agreement to which the section relates 
is one which suspends and docs not destroy the rights of execution 
consequent on the decree (1) The last clause presupposes the existence of 
a judgment-deht, for the sum paid cannot be applied in satisfaction unless 
there is a subsisting judgment to which it can be applied, ^\^lere the 
judgment-debt is extinguished in whole or in part by the substitution for it 
of a contract, such a contract cannot be regarded as an agreement to give time 
for the satisfactionof a judgment-debt.sincc the latter, to the extent to which 
it has been extinguished, is no longer in existence. The agreement in .such a 
case is only an adjustment of the decree under 0. XXI. r. 2, which, if not certified, 
will not prevent execution (2) An agreement may be good in one part and bad 
as regards another, (3) and what is valid will be upheld, provided that the stipula- 
tions are not part and parcel of one and the same agreement and can be separated 
one from the othcr.(4) The section did not apply to agreements by persons 
who ace not patties to the suit in which the original decree was mado.{5) 
Persons who have nothing to do with a decree cannot fall within the mischief 
struck at by the section. But the sam.c consideration cannot apply 
where a person is substantially bound by the decree though not pro 
forma a party to it.(O) It was held that an agreement was none the less void 
because one of the parties to it, who was the legal representative of one of the 
judgment-debtors, had not been one of the parties to the suit in which the decree 
was obtained (7) 

Enforceable. — It was held under the last Code that the section must be 
deemed to relate to judgment-debts which are still enforceable (8) 

(1) Tukaram r AnantbLat, 25 B. 252 (3) Bbagchancl v. Badlia Kisan, 28 B. C2 

(IDOO) : 6. c., 2 Boni L R. 1012, in \rbicli (1903) ; a c., 5 Bom. L R. 672 : foil 
the previous decisions srerc\icwc«l. Venkata Raichandi- Naran, 28 B. 310 (1D04). 
SubramftniaAyyarr. Koran KannanAbmcd, (4) Covind r. Sakharam, 28 B. 383, 38G 
20 M. 19 (1902), wliere, howoTcr, tho opera- (1901); Davlatsingv. Pandu, 9B. 170(1681) ; 
tion of the decree was only euspended, not Vwhna Vjshwanath v. Hur Patti, 12 B 499 
estmguished ; Gopal Sabn r Brij Kishoro (1888); Chatru r, Kondaji Vithal, 38 B. 219 
Pershid, 32 0.917(1905) ; [rcf.toHurKissen (1913). 

Das Serowji r. Nibaran Chandec Banerjee, (5) Ram}i Pandu v Jlahoraed Walk, 13 
0 C. W. N. 27 (1901), as a case in which tho B. 671 (1889); Yella Chetti v. Jlunisami 
judgment-debt was estinguished ) Lalji Reddi, 0 101 (1882); Hur Kisscn Dass 

Smgli V. Gaya Singh, 25 A 317, 325 Serowjco r. Nibaran Chandra Bancrj’oo, 0 
(1903), diss from Dhauram Ragho v. Ganpat C. W. N, 2T, 30 (1901). 

Sadashir, 27 B. 96(1902): B.c.,4Bom L.R (6) Govind Krishna w. Sakharam, 28 B 
872, winch practically refused to follow tho 383, 391 (1004). 

case first mentioned. (7) Venkata Subramania Ayyar f. Koran 

(2) Lalji ^’ngh t>. Gaya Singh, 25 A 317 Kannan Ahmed, 20 iL 10 (1902). 

at p 328. ' See Ram Doyal Banncrj'cc r. Bam (8) Shripatrao t>. Govind Narayan, 14 B. 
Han Pal, 20 a 312 (1892) 390 (1889). 
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Fna S'^. 

“Sanction.” — \\Ti*'Tts no formal Mnriton liml l>con roror*!^*! it wn« liolil 
tliat un<lor Ih** nmim^lanfra aufiinrnt lift<l Ix^rn «lon«' to p.atMfy tl;o rcqulrc- 
m<'nt< of tlio portion (1) Aa ro^artN timo for ^anrtmn, aor Im*Iow:.( 2) am! na to 
tlio rflcct of want of Mnrtmn. foo nrlr Tho now AfTTocrnont. wlifti nanctioncd, 
bccamo part of th<* dorroo nnd cnnlil bo cxpcntrd na tbo doprcc in tlic ciiac.(3) 
Thf partiP' roiild not ttmIo from tlir ntrrcpjnpnt fio aanotionod. and if tliore was 
irrppuUritr in tbr sanction not amounting to w.ant of jimsdiction, flic com- 
promi*c tnu't take cflort until tlic order aanrtiomnp it in act aside (4) An 
order pa««ed under tins pert ion l*einp one relating to the execution of the decree 
was appealable (5) 

“ Decree. Order."— For tbe meamnp of fbesc terms, see note to sect. 
2, Ante. 

What decree may be executed.— The rule may shortly be etoted to 
lio—thc deereo ol tho Court ol first initouco until arpcnl, and niter that tho 
dccrco ot the Court ol last instance. Wictlier the decree ol tho appellate Court 
is for rcTcrsini! or lor nflirmins tho dccrco ogainst rrhich tho appeal ia prolcrrcil, 
it is, in cillicr ease, tlio final decree in tho cause, and, na such, tho only decree 
whicli is capahlo ol hoing cnlorcod liy ojecntion oltor it is once pronounced. 
II llio dccrco ol llio lower Court is reversed it is absolutely dead ond gone j 
il It IS alTirmcd or modified it is equally so, though in a diScrcut leoy, namely, 
hy hems merged in tlio decree ol tlio superior Court, rrliicli tsl-cs its ploco for 

oil intents and purposes (0) If it IS sltered by tho Court ol fast instsuce, cTocution 

cannot issue (7) But svlicre tlio oppellatc decree is not complctoin itsoll, refereneo 


Chunder r. Woomanath Koy, 15 W. H, 4G0 
(1871) 

(4) Uluhammad Sulaiman r. Jbukki T.al, 
II A. 228(1888). 

(5) Rangji v. Bbaiji. II B 67 (188C). 

(6) SIuhammadSulaimanKlianr Muliam. 
mad TarKhan, 11 A. 207 (1688) F. B. j J{aw 
Charan Bysak tv Laklii Kant Bannrrji, 7 it, 
L R. 701 (F. B) at pp- 709. 711 (1871); 
Nourang Ral r Latif Cboudhuri, 13 A, 
(1891): Shohiat Singh V Bndgnuin,4 
(1882), Mana Vikraman r. Unn[cap|Mv. 15 
51 170, 171 (1891). So though an Af-Jtsi .siP 

the P. C. may confirm a deme ol tl,.i 
below, that order la tho param'ygxt 
which mast bo execnlcd, I/iehtuMi ^ 

Kiahun Poread, 8 C, 218 (lOvjrj. / 

Tiew from those aboTc exjsri »*sd kiJ.w 
51ir A}imttddm r. Hathora /A*- '1' / 

R at p. 215 (1874) A. 

decrees which coinet<b/} i 

decree, see notes to (), XX, t, 4 iZf C/, 

(7) 5IuhammadS«»U<..,s, ^ 

11 A. 314 (1839) <^••—'.0 


(1) Krishna tv VasudoT, 21 B. 808 (1890), 
nnd SCO Lakshmanna f Snkiya Bai, 7 JI. 
400 (1884) 

(2) Nam Kolo r. a»ma Bliosle, 13 B. 54 
(1888) 

(3) Sita Ram iv Dasratli Das, 5 A 492 

(1893); Sham Karan tv Plan, 5 A 690 
(1883) ; Champat Rai tv Pitambar Dos, 0 A. 
1C (1883) ; Slakund Ram tv Jlakund Ram, 
0 A. 228 (1884), Sluhammad Sulaiman v. 
Jhukki Lai, 11 A. 228, 232 (1889) j Thakoor 
Dyal Singh r Sarju Pershad 5b8sir, 20 C. 
23 (1892); but sco Ramlakban Rai v. 
Bakhtaur Rai, C A. C23 (1884) Prior to 
tho enactment of this section tho only ecrco 
whicli could bo ereeuted was tho ' 

Ram Runjun v Jowhurujumah, 23 'V. 

120 (1874); Madhub Chunder tv Lladhub 
Lai, 15 W. R. 642 (1871). and see also 
Ameerunissa Khatoon tv 5Iecr Ma " 

a L. R 143 (1878); DeW Jlai f Goku 
Prasad. 3 A. 685 (1881); Kh-doo v. Ivsleo 
Sahoo, 12 W. R. 71 (1869); 

r. Gooroo Chum Pal, 21 W. R. 310 (1S74 . 
Pilh, tv Pdlai, 21 A. 219 (1875); B.shto 
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may be made to tlic prior dccree.(l) The decico, however, wJitcli is executed, 
is tlie appellate decree. TThere a decree was compromised by agreement made 
by the parties and communicated to the Court wliich passed the decree, heU 
that the effect of the decree was extinguished hy the agreement, which rould 
only be enforced hy a fresh suit and not by an application for execution of 
the former dGcrcc.(2) Whe.n a decree contains a direction for payment and 
creates a charge and default is made, the decree cannot be at once executed ; 
the proper course for its enforcement i.s not to apply for execution, but to apply 
for either an order for an account and sale or to institute a suit foi enforcing 
the charge (3) 

From which Court execution may be had. — Sec the notes to sects- 
37, 38, 08-72, and Third Schedule. Tlie general jurisiUcfion of such Courts 
is dealt with post. Sects. 43, 44, 45 deal with execution of decrees passed by 
British Courka either in places to which this Part does not extend, such as those 
scheduled districts to which the Code, or this portion of it has not been extended ; 
execution of decrees passed by Courts of Native States, and issue of precepts 
to certain British Courts in foreign territory. The Courts, therefore, by which 
execution may be given, are Courts in British India executing cither their o%'n 
decrees or the decrees of other Courts in British India, or Courts m British India 
executing the decrees of British Courts in foreign territory (&ect. 43), or Native 
Courts of such temtory (sect. 44) There remains the question of execution 
of decrees of British Indian Courts out of British Indian territory. As regards 
this, the general principle is that Courts of British Indio have no authority 
to send their decrees for execution to Courts not in British India.(4) An exception 
to this rule exists (sect. 45) in the case of British Courts in foreign territory, pro- 
vided that such execution is authorized under the notification of the Oovernor- 
geneial.(5) 

Jurisdiction of Court executing decree.— The following section was 
proposed as regards this matter:—— 

“ (1) Save for the ^rpose of ratcahljj disfrihuiing assets 
realized btj sale or otherwise in execution of a decree hy a Court 
of competent jiirisdidion, no Court shall execute a decree winch, hy 
reason of the value or the nature of the suit at the time of its 
institution, it would have heen inccmvpetent to fass. 

(2) The Court which 'passed a decree for the enforcement of 


(3) Chundra lUoni v. Multy Lall JJuIlick, 
2 C. W, N. 33 (1807), fiedg?!. as to first of the 
two alternatives. See Aubhoyessuree Pabee 
V. Gouri SuntuT Panday, 22 C. 859 (1895) ; 
Malangwii Dassco v. Chooneymoney Passee, 
22 a 903 (1895) 

(4) Kaatur Chanil Gujar »•'. Parsha Jfahar, 
12 P 230(1887). 

(5) Ratan Slahanti r. Khaloo Saboo, 20 G 
400 (1902) 


(1) Oobardhan Paso. CopsIRam, 7 A. 3G0 


51, 64 (1887). See further as to decree of 
simple affirmance incorporating mandatory 
part of erigmal decree, Noor Ali i'. Koni 
Moah, 13 C. 13 (1880). See notea to O. XX. 
r. C and sect. 149. “ 

(2) Hari Eaghnnath ^ Krishnaji Anant 
Joslii, 19 B. 640 (1894) 
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a wnUfjagc or charge agoinsif tjiJiHoiwjWi* pro'peritf included iherrnt 
or subject thereto, shall have poxecr to order the sale of any such 
wunoveaUe property, n'hcrevcr the same may Ite situate. 

(3) after the passing of a decree in a suit for the enforce^ 
menf of a mortgage or charge, the whole of the immoveable property 
indud^ therein or subject thereto falls^ by transfer of jurisdictiori, 
within the local limits of the jurisdiction of another Court, the decree 
may he c^eecuted either by the Court which jmsed the decree, or by 
the Court within the local limits of whose jurisdiction the immoveable 
property falls by such transfer. 

(4) Save as provided by this section and section 168 [rfcaliiip 
with attachment of salary] no Court shall have potver to excciifc 
a decree vi which the subject-matter of the suit or a-j^lication for 
execution is property situate entirely outside the local limits of its 
jurisdiction’. 

(6) yVhere imnwveahlc properly attached in execution of a 
decree for the payment of money forms one estate comprised within 
the heal limits of the jurisdiction of lico or more Courts, any one 
of such Courts may order the sale of the entire estate upon such 
conditions as it may consider reasonable and necessary for the 
prevention of conflict of orders. 

Explanation. — For the purposes of this section, a Court, 
which would have been competent to pass the decree, shall not he 
deemed to he incompetent to execute it merely bccatise, by reason of 
the amount of rent or mesne profits ascertained for a period subse- 
quent to the institution of the suit, the pecuniary limits of the^ 
jurisdiction of such Court are exceeded/* 

Tliis section would have cleared up several points wliicii have been the 
subject of judicial decision. Tlic Court executing the decree referred to is, 
as appears from sect. 38, either the Court which passed the decree or the Court 
to which it is sent for execution. Clause (0) witli some modifications 
has been embodied in 0. XXI. r. 3 The other clauses have not been enacted ; 
as, liowcver, they have reference to preceding case-law, they are here reprodured 
and commented upon. 

Clause (1). — ^Therc has been a conKct of decision on the question 
whether the Court executing a transferred decree was restricted to the pecuniary 
limits of its juiisdiction (1) An application for the execution of a decree, 
liowever, is an application in the suit in which the decree was obtained, and 
questions arising in the execution of decrees ate fiequently os important as the 

(1) See, m the afbrmetive, (Jokul Ktisto and’in the negative Karasa^a v. 

Chunder r. Auklnl Chunder Chatterjee, IC Venkata Krishnayya, 7 JL 2Vl (IBM) ; 
C. 457 (1889) ; Durga Charan Mojumdar r. Shsninxiga FilUi r. Ramanathan Chetti, 17 
Umatara Gupta, Ifi C. 4G5, 4C7 (1889) 5 cf. St 309 (1893) 5 cf, K*lu v. Vikruhna, IS SI. 
Shiv Side'hvar t Slwi Harihar, 12 B. 155 345, (1891). 
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questions in issue in tlic suit. Tlic proposed clause adopted the principle of 
those decisions which held that a Court had no jurisdiction to execute a 
decree sent to it when the decree had been passed in a suit, tlio value or subject- 
matter of which was in excess of the pecuniary limits of its ordinary jurisdiction, 
and that the power to send a decree to “ another Court ” meant another Court 
having jurisdiction, and competent to execute that decree, having regard to 
the amount or value of the subject-matter of its ordinary jurisdiction. The 
words “ at the linte of its insltliition ” were introduced to declare beyond doubt 
that a Court having jurisdiction to grant a decree has also authority to execute 
it, even though the pecuniary limits of its jurisdiction may be subsequently 
e.xoeedcd by the operation of incidental causes, such ns a rise in the value of 
property or the gradual accumulation of interest (!) With this Clause should 
be read the Explanation, which was intended to give effect to the undermentioned 
decision (2) This Explanation was confined to cases of rent or mesne profits, 
but, as stated, the principle is one of geneml application, and lias been applied 
in cases of interest also. 

Glauses (2) and (3).— These both refer to suits on mortgages and 
charges, and form an c.tception to the general principle enacted in the fourth 
Clause of the proposed section. They embody the result of the decisions 
noted (3), in which it was held that it would bo impossible to apply the 
provisions of the Transfer of Property Act relating to sales in accordance with 
the decree passed in a smt on a mortgage if it were necessary to apply 
to different Courts to obtain realization of the mortgaged debt by sale of the 
properties hypothecated. It was, however, pointed out that the Court passing 
the decree is not alone competent, for in some cases it might be more con- 
venient that sales of various lots mortgaged should he held in the Districts 
in which they ate situate (4) Moreover, a sale under a mortgage decree is 
•not in its proper sense a sale in execution, being a sale directed by the decree 
itself.(5) 

Clause (4) —If at the time a suit is brought a Court lias no territoiial 
jurisdiction over the subject-inatter, then it has no jurisdiction to execute 
such decree. Sect IG indicates tliat the object of the Code is to limit the terri- 
torial jurisdiction of the Courts in regard to the property they arc entitled to 
(leal with, and as execution is only a continuation of the suit, a Court in tho 
later stages of a suit has no greater powers than it possessed at its in.stitution. 
Moreover (and this applies to all cases whether the decree is that of the Court 


(1) SliAmrav Fando}! v Niloji Rnmaji, 10 
I! 200(1885). 

(2) Ramoswar JIalil<m r. Diln Mahton, 
21 C. 000 (1894). 

(3) Maseyk r. Steel, M C. 661 (1887) [in 
wbich tho earlier dcciaiim, Sbiiroop Chunder 
I'. ATnoerannessa Kbatoon, 8 C. 703 (1882), ia 
referred lo] , Kattuk Nath Pand<^ v. 
Tilukbdan Loll, 16 C. 667 (1888) [transfer 
nf juriKilictton) ; Go|n Slohan Roy v.Soybakl 
Nundim, IOC. 13 (1891); Tinconri Debya r. 


Sbib Cliandra Fal, 21 C. 630 (1891) ; 
Jagernatb Sabai v. Dip Rani Kocr, 22 C. 871. 
676 (1895 ) , Jahar v, Kamini Debt, 28 C 23S 
(1900), G C. W. N. 150 [it being held that 
the proviaiOTi<i of b. 619 (now lOS) were 
permis^iro] 

(4) Jagernatb Sabai r. Dip Rani Koer, 
aapra. 

(6) Sco ilaioyk r. Steel, 1 G C. 661 at pp. 
664, 663 {1S87) 
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executing it or not), tcmtonal jnnpdiction i«i a condition precedent to a Court 
executing a decree (1) 

Clause (5). — Tlii.s isapr<ivi3ion inserted for convenience, it being obvioufl!}' 
undesirable in manj* cases, and in others not practicable, that on entire estate 
should be sold otherwise than n.s a whole (2) An estate forming ono revenue- 
paying unit, but extending over more than one District, may be regarded ns 
situate in tbc District where the whole revenue is paid or where the Court holding 
the sale has jurisdiction. This clause therefore forms another exception to the 
general principle upon which tlic fourth clause is based, in so fat as authority 
is given to sell bc3*ond local limits in execution of a simple money dccrcc,(3) 
which authority may be exercised upon reasonable conditions by any Court 
of competent pecuniary jurisdiction within which any portion of the estate is 
situated. With some verbal alterations and the omission of the words “ attaclied 
in execution of a decree for the payment of money ” this clause has been retained 
and appears as 0. XXI. r 3 

Who may apply for executlon.—A decree-holder or his representative, 
a joint decree-holder or his representative (0 XXI r. 15), and the transferee 
of either of such decree-holders, where the transfer is by an assignment in writing 
or by operation of law (sect 49, 0. XXI r 1$) only, for tho position of an 
assignee of a decree under an oral assignment is not recognized (4) The applica- 
tion may bo m person or by recognized agent or pleader (0. III. r. 1) (5) Under 
0 I. r 12 each of several plaintiSs or defendants may authorize any other to 
appear and act for him (0) In the case of execution by a representative of a 
deceased decree-holder, sec sect 4 of tho Succession Certificate Act (VII. of 
1889) (7) 

Against whom execution may be had. — ^The judgment-debtor, Lis 
legal representative (sects 50, 62), and sureties for the performance of the decree 
or the other matters referred to in sect 145, post. 

Questions to be determined in execution. — See notes to sect AT, post. 

Nature of execution. — See notes to sects 51 et seq . post, and 0 XXI. 


(1) Prem Cliand Dey v. Slokhoda Debi, 
17 C 099, 703(1890), and see Obboy Churn 
Coondoo f. Golam All, 7 C. 410 (1881) ; 9 C 
L R. 301; Daldiina Churn Chattopadhys tv 
Bilash Chunder Roy, 18 C. 520 (1891) ; and 
so the High Court must execute its'dccroea 
tlirough tho intervention of the Slofusil 
Courts, 1 Hs^e, 130 (1802) 

(2) Sec Gunga Narain Gupta r Annanda 
Jloyee, 12C L R. 404 (1883), where shares in 
a, single entire estate were sold, and Unnoeool 
Chunder Chowdhry i' llurry Nath Koondoo, 
2 C. li R. 334 (1877) [sale of portion of talul 
outside jurisdiction void] ; Ram Lall Jloilra 
V. Rama Sundati Dchia, 12 C ( 1 6S5), dist. last 
case. 

(3) That 18 only when the property attached 


forms one estate. Seo Mascyk w. Steel, 14 C. 
001 at pp. 668, 669, where tho distinction la 
pointed out between mortgage (iv ante, 
clauses (2) and (3)) and money decrees 

(4) Dakshuia Mohun Boy e. Sm Basumati 
Debi, 4 a W. N. 474 (1900) , Parvata v 
Digambar, 15 R. 307 (1600) 

(5) As to applications under a defective 
pouTr, seo Ultra’s Umitation Act, 4th ed. 
1169 

(6) Seo Ambaram t. Jlimatsingli, 2 R. 11. 
C R 103(1865) 






228 


THE CODE Ol’ CIVIL PROCEDURE. 


Paiit IL 
Sf.o 37. 

fs. 649.] 37. The expression “ Court which passed a decree/' or 

Deiinition ol Court words to that effect, sliall, in relation io the 
which passed a decree, execution qf decrees, unless there is anything 
repugnant in the subject or context, be deemed to include, — 

(a) where the decree to be executed has been passed in 
the exercise qf a'p'pellatc jurisdiction, the Court of first 
instance, and 

(&) where the Court of first instance has ceased to exist or to 
have jurisdiction to execute it, the Court which, if 
the suit wherein the decree was passed was instituted 
at the time of making the application for the execu- 
tion of the decree, would have jurisdiction to tiy 
such suit. 

“Include.” — Tliis section corresponds with the second paragraph of 
sect. C49 of the last Code as amended by Act XII. of 1879, which explained 
the lue.'ining of the expression the “ Court winch passed the decree." This 
does not exclude the Conrt which originally passed the decree as being a Court 
in whieli an application for execution should be made, but merely includes 
another Court (1) In clause (a) the expression “Court of first instance" has 
been substituted for “ Court which passed the decree from which the appeal was 
preferred ; " the reason being that, as a matter of practice, the Court of inter* 
mediate appeal never executes a decree passed on second appeal. The meaning 
of the words “ ceased to exist or to have jurisdiction to execute it " arc explained 
in the under-mentioned cases (2) The terms of clause (&) are general and draw 
. no distinction as to the nature of the cause wliich puts an end to the j unsdiction (3) 
It was held under the last Code that the Court to which a decree was 
transferred for execution, if it liad ceased to have territorial jurisdiction, 
might either of its own motion, or when applied to under sect. 223 of 
that Code, transfer it for execution to the Court which liad territorial 
jurisdiction ; (4) and that a comparison of that section witli the last 
paragraph of section 649, corresponding with this section, indicated that terri- 
torial jurisdiction is a condition precedent to a Court executing a deoree.(5) 
This is so now. 


(1) Latchman Pondeh p Maddan 3Iohun, 
C C. 013 (18S0) ; Kartick Xath v. Tilukbdari 
Lall, 15 C. CG7, 669 (18SS) ; Sheik Jafap v. 
Kamalmi Debi. 6 C. W. N. 160, 152 (1900) ; 
B. c., 23 C. 238 ; but see Zamindsr of Vallar 
c. Adinaraj-nda. 19 M. 415 (1S96). 

(2) Latchman Pandeh r Maddao 3Iohan, 
6 C. 513 (ISSO) ; la particnlar. Bee iodsmeot 
ot Field, J. ; Hurro Proshad r. Bhapeodro 
Narain, U C. 201 (ISSO); Vishnu r. Krishna 
Rao, 11 B. 163 (18S7). In Kale Podo p. 
Dino Xath, 25 C. 315 (1397), it was held that 


the Court had not ceased to ezist, or to hare 
jurisdiction ; referred to in Sheikh Jafar v. 
Kamaltni, 5 C. W. N. 150; Pandaranga r. 
Vjthilinsa, 30 Jf. 537 (1907); s. c, 17 
SI. L. J. 417. 

(3) Ganstha r Abdul Ropkha, 17 B 162 
(1892). 

(4) Gircedro Chunder r. Jarawa Kamari, 
20 a 103(1891). 

(5) Prem Chand r. MokhocU Debi, 17 C. at 
p 703(1890) ' 
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Courts ry which Drcrlks may be Executed. 

38 . A decree may be executed either by the Court which [•• 223. 
Court by which deerw passed it, or by tlie Court to which it is sent 
naybecxecnicd. for execution. 


Courts of execution. — Uiidor sect. 223 oi the Iasi Code also a decree 
nuglit have been executed either by the Court which passed it or by tlio Court 
to which it was transferred for execution under the circumstances mentioned 
in that section by the former Court. According to this procedure, the Court 
which passed the decree was after transfer virtually depnved of control until 
the decree was returned, and to all intents and purposes execution was every- 
where in suspense except in tlie particular Court which happened to have the 
decree on its file. The Court to which the decree was transferred had eeirin 
of the execution proceedings, and earned them on until as far as possible 
execution was obtained. The decree might then have been transferred to 
another Court, and the process repeated until full execution was had. Though 
the legality of concurrent execution has been recognizcd,(l) both under the 
Codes of lSo9 and 1877, as well as that of 1882, in practice it was not generally 
carried out The Court to which the decree was transfemd could not, after 
exeenting it as far as it could, transfer it directly to a third Court. It had to 
send it back to the Court which passed the decree, which might thou transfer 
it to a third Court, a procedure which was cumbersome and caused delay.(2) 
It was at first considered in Committee that the results of the transfer system, 
which seriously afiected the chances of reabzatlon and added greatly to the 
expenses eventually to be borne by the judgment-debtor, were not justified by 
any compensating advantage Excess in realization, which the former system 
was primarily introduced to prevent, could, they considered, be quite ns 
cflectively obviated by reserving the power of ordering attachment or sale to 
the Court which passed the decree and which would not issue a precept for 
cither of these purposes unless, looking to the amount of assets obtained from 
all sources, it considered such action to be necessary. Special limitations were 
later placed on this power. It was proposed that the Court which passed a 
decree should be responsible throughout for seeing it enforced, and tbe Court 
to which the precept was issued should have jurisdiction only to entertain 
objections not affecting the legality or propriety of the precept or the right 
to execute the decree. It was thus proposed to effect an important simphCca- 
tion of procedure by substituting execution by precept for the former pro- 
cedure by transfer of the decree. Tins would have involved two rcbults, v'u , 
firstly, concurrent execution as opposed to the former practice under whuli 
there was only one Court at one time carrying out the execution of a decree ; 
and, secondly, execution by one Court (that to which the precept i^ gictii) 
under the direction of another Court (or that which {lassed the decree) 

(1) Saroda I’roMcl r. Luchmeeput Sinr, 14 C. I.. J. 315 (190$!, 

M I. A. 629, 533, 630 (1872); 17W.R 2S9 s (2) See Dhonput bingL t ^ 

KristoKishorcDiiU i’. Rooplall Dass, SC. 637 21 W. R. 337(1874), &bi!» < 

(tSS2): Baijnath Goenka v. llollownv. 1 Bepin Behary Bjs»as, 3 C 572^1-;.. 


r 



[s. 223.] 
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opposed to the former practice under wliich the Court in which the execution 
proceedings were ponding had control of them. The Court passing the decree 
might thus have executed the decree itself, and might at the same time liavc 
issued precepts to another Court or to t\70 or more Courts directing simul- 
taneous execution of the decree. The conduct of the execution would have* 
remained in the hands of the Court passing the decree, which might from time 
to time give such directions as it thought fit regarding the execution 
to the Court to which the precept is issued, whoso powers were stated and 
limited The adoption of the precept system would of necessity have abolished 
the elaborate conditions of transfer embodied in sect. 223 of the last Code. 
The Select Committee, w'hich, however, considered the Draft Bill imme- 
diately prior to its introduction, considered that the difficulties in the existing 
system arose not so much from the machinery of execution itself as from the 
defective manner in which it was worked They therefore stated that they 
were unable to accept the proposal of the Committee of 1902 in relation to 
the execution of decrees by precept. They were, however, bo far in accord 
with the view expressed by that Committee as to have been able to insert 
sect. 40, post, enabling the Court which passed the decree to issue a precept 
to any other Court to attach property of the judgment-debtor pending oxecu* 
tiou in the ordinary course Beyond this they stated they felt they could not 
safely go With this exception, therefore, the general system of execution, 
V 12 , by the Court passing the decree or by transfer has been maintamed. 

The section provides that a decree may be executed by the Court which 
passed it, and it was held that where a Court passed a decree for sale of pro- 
perty, and the place where such property was situate was transferred to 
the jurisdiction of another Court, the former Court might still execute the 
decree (1) It has been held that the provisions of this section read with those 
of the next section plainly indicate that as a general rule (to which there are 
sundry exceptions) no Court can execute a decree in which the subject-matter 
of the suit or of the application for execution is property entirely outside its local 
jurisdiction (2) 

39. (1) Tiie Court which passed a decree may, on the 
Transfer of decree, the decree-holder, send it for 

execution to another Court, — 

(а) if the pei-son against whom the decree is passed actually 

and voluntarily resides or carries on business, or 
personally worics for gain, within the local limits of 
the jurisdiction of such other Court, or 

(б) if such person has not property within the local limits 

of the jurisdiction of the Court which passed the 
decree, sufficient to satisfy such decree and has 
property within the local limits of the jurisdiction 
oAsuch other Court, or 


(1) Pundiiranga t'. Vylhilinga, 30 U. 637 (2) Begg Dunlop v. Jagannatli, 14 C. L. J. 

(IW). 22S (1011). Seo notes to sett. 17, 
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Src. 41. 

(c) if the decree directs the sale or dchvay of immoveable 

property situate outside the local limits of the juris- 
diction of the Court which passed it, or 

(d) if the Court which passed the decree considers for any 

other reason, which it shall record in writing, that 
the decree should he executed by such other Court. 

(2) The Court which passed a decree may of its own 
motion send it foi execution to any subordinate Court of com- 
pctaii jurisdiclion, 

40. UVicre a decree is sent for execution in another province, 

Transfer of decree to Court and executed in 

Court In another pro- 5i/c/i manner as may be prescribed by rules in 
force in that province. 

41. The Court to which a decree is scut for execution shall [5.223.) 
Result oi execution- certify to the Court which passed it the foct 

eroeeedinsi (o be eerti- of such execution, or where the former Court 
fails to execute the same the circumstances 
attending such failure. 

Transfer of decree.— As sect. 38 embodies tlic first paragraph of sect. 

223 of the last Code, sect 39 embodies the second and third paragraphs, sect. 

the fourth paragraph, and 0. XXI. rr. 4 and 5 the filth and concluding para- 
graphs of that section See notes to sects. 30-'38. ante, and to the last-mentioned 
rules in 0. XXL, j)o$t. To make the provisions relating to the transmission 
of decrees applicable, it is necessary that tUo provisions of the Code should 
regulate the procedure of both the Courts (1) Where a decree has been trans- ' 
ferred by a Court which passed it to another Court for execution, the original 
Court, it has been held, docs not thereby completely lose all jurisdiction in 
respect of execution tbereof.(2) As to orders sending certificates for execution 
under the Public Demands Recovery Act, see case cited (3) Where in dilleicnt 
districts difiercnt modes of execution aro prescribed, and where the question 
is how a decree passed in one, but of which execution is sought in another of 
such districts, is to be executed, the executing Court must be guided by the 
rules in force in its own district (4) It has been held under sect. 233 of the 
last Code that an application for transfer of decree is an application to take 
a step in aid of execution within the meaning of Art. 182 of the Limitation Act 
of 1908 (6) 


(1) PrabbuXarainSiQghr SaligramSmgh, (4) llsiiand IVimbsk Garde v. Vuisjrak 

34 a 57C (1007) 5 11 C W. N C22. KhM^vale, 31 B. 6 (1900). 

(2) Baij Xath Goenka v. Ilollowaj, *1 (5) Todar Ifsl r. Fhola Kuawar, 35 A. 

C. L. J. 315 (1005) 399 (1913), followup Chundn Nath Gossanu 

(3) Giriah Chandra Chaegdar r. GoUiu t. Qurroo FrosnDno Ghose, 22 C. 375 (1$95] 
Ivanm, 33C. 431 (1000). 
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228 .] 42. The Court cxccutiug a decree sent to it shall have 

Powers of Court In same powers in executing such decree as 
executing transferred if it has been passcd by itself. All persons 
disobeying or obstructing the execution of 
the decree shall be punishable by such Court m the same manner 
as if it had passed the decree. And its order in executing such 
decree shall be subject to the same rules in respect of appeal as 
if the decree had been passed by itself. 


Limitation of Powers— The powers of a Court ore subject to other 
sections of the Code, wlncb may affect them So t]>e section corresponding 
to this in tlie Code of 1882 was held subject to the special provisions of the 
section corresponding to 0. XXL r. 16, jwst (1) Under the Code of 1882, the 
Court to which the decree was sent was, by virtue of the provisions of sect. 225 
(now 0. XXI r. 7), held entitled to enquire into the jurisdiction of tlic Court 
which passed the decree (2) And if the Court to which the decree was sent 
held that there was no jurisdiction, then its bands were stayed and the parties 
had to go back to the Court which passed the decree, the Court to which flic 
decree was sent having declined to become t)jc executing Court wnthin the 
meaning of sect 228 of that Code, corresponding with the present section.fS) 
Under the Code of 1882 it was abo held that where a decree was transferred, the 
Court to which the decree was sent was competent to determine whether execution 
of the decree was barred by limitation or not , (4) but not where a Court made an 
Order for execution of the decree and then transmitted it.(D) It has been held 
that an order for the transmission of a decree for execution to another Court 
18 not an order for the execution of the decree, nor is the application for the 
transmission an application for ezecution.(6) 

As illustrations of the limitation on its poweis, the following docisioua 
under the earber Codes may be referred to as being in foicc under this Code. 
The executing Court cannot question the validity of the decree or any portion 
of it. Its duty is to enforce it and not to determine wlietlier it was illegal 


(1) Amsr Chuudra B.iii(rrjoo t Guru 
Prosuaao Jliikerjce, 27 C. 488 (1900) 

(2) BbAgivaDtapji.i v Vishwaiulb. £3 D. 
379(1904): sccMohah Ighwarv BskuRuIa, 
4 B. C3S (18S0) : Haji Hum v. Furmanand 
Nuracy, 1C B. 210 (1890). at p. 219 [but tkia 
was a ca83 of a foreiga jodgment, and fraud 
was allcgctl] ; luidad illi v. J»gan I<a], 17 A. 
478, 482 (1895) [Execution Coart can cn<imrr 
into jurisdiLtlon unless tho decreo itself 
precludes that question] ; confra, Clioga Lall 
o Tniemaci, 7 B 481 (1887), whore, however^ 
It was held that tho executing Conrt might 
stiy procceilings to enable an application to 
1)0 made to tho'Court passing the decree). 

(3) Bhaguantappa v. Visbwanatb, 28 B. 


378 (1904). 

(4) Leake v. DauiLl, B. L. R. F. B, 970 
(18CS): ChotiLallt Hantck Chand, 7 A. H. 
C. It. lie (1675) , Nursing Doyal v. Hurryhur 
Saha, 6 C. 897 (1880) ; Snhary Mundal r. 
Murari Chowdhry, 13 C. 257 (1880) ; Cholay 
Lai f Puria Mull, 23 C. 39 (1895) [dissenting 
fioiu Soouut Dass v. Bhoobun Lall, 2l W. 
R. 292 (1874)] : Lootfiillali v Kecrut Chand, 
21 W. It. 330 (1874); Eonno Rai v Dayal 
Singh. IC A. 300 (1891) 

(6) Huscin Ahmad 0 SajuMahamad, 15 B. 
24 (1890), distinguished in Jccaandaa v 
Banchoddas. 35 B. 103, 109 (1910). 

(C) jeewandas o Kanchoddas, 35 B 103, 
109 (1910) 
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or iiol,(l) or wrong or e (2) Aiul it raimot go Iirliiml it. Ltil must 

execute it fts it Btati»l‘»,(3) nor can it ipieatioii the jirininct} <*r correctness of 
llic order directing execution {i) So it ekotild not refuse execution on tlic 
ground that the plaintiff had heen improperly allowed to maintain suit , (5) 
or that the decree had been obtained by fraud , (G) or that questions are raised 
between the parties that cannot be properly dealt with in execution;^?) or 
that property directed to be sold by the decree is unsaleable (8) Nor can it 
enteitainanyqneslionof the right of a transferee, whose name is on the record; (9) 
nor of the right of the person asking for execution (10) Tlic executing Court 
cnanat alter or add to the terms of the decree or extend its scope , (11) or go 
behind it for the purpose of entertairung equitable considerations wbich appear 
to render further enforcement of it unfair or improper, (12) or correct ciTor8,(13) 
or ciccuto before the period fixed in the decree, (H) or allow* instalments not 
directed by the decree, (15) or enquire whether the balance certified to be duo 
on the decree is correct (10) Its duty is to execute it according to its terms (17) 
Hut if a decree is improperly altered behind the judginent*debtor’s back, the 

(1) Ambaraoi Hsrirsllab Das t. Ilimat KrUItna, II B. 528 (1$S7) 

Smf'hKsl>snji,2H II.C.Il 103(l6CC)(wLcro (8) Sadashir Latit v Jsyantibsi, 8 B. 185 
thoexccutiDg Court bcl<l that the award of (1833). 

interrst in the deerco after iL< date was (0) Ram Cbondcr e. Mohendro Nath Bose, 
illegal] ; Bechardos Tbobun Das c. Gokolia 31 R. 141 (1874) 

Bhagb, Bom, P. J (1882), p 370. cited in (10) Mt.DbuneshKocreor.OolfatHossein, 

8 B. at p 180 (held Court executing decree 2t W. R 219 (1874). 

ordering sale of mortgaged property could (11) Huiro Durga Chowdhrani v. Sarut 
not raise question whether projKrty could bo SoondariDebl, 0 1. A. (1881), SC 332, Rso 
sold]: Amnachcllam v Munigappa, 12 M. Oomrao v. Joliin 1^1, 1 A. H. C. R. 208 
003 (1889) (objecliOB that compromise (1800). Forester v. Secrctaiy ©f Stole, 
entered into without leare of Court not bind 3 C ICI (1877), 41 A. 137: Sadasivo 
mg on minor]! Chintaman Vithoba v. Pillai t>. Ramalinga Pilbi, 2 1. A. 210 (1875) S 
Chintnmon BajaJi, 22 B 475 (1800) iluttia t>. Virommal, 10 M 283 (1880) j 

(2) RajcraT Chandrarao v Nandrav Mahant Ishwaigar v. Chudasama Slanabboi, 

Knshiw, H n 52S, 532 (1887) 13 D. IOC (I8S3) (extenrioD of period of 

(3) Appa Rao f. Krishna Ayyangar, 25 31. rcdemptionj ; Subbana r Krishna, 15 B. C44 
537 (1901); or question ita Talidity, Chhoti (1891) [the same] ; Shoo Peishad V Shira 
Narain r. Rameshwar Koer, 6 C. W. N, 796 Ram, 2 A H. C. R 59 (1870) 

(1002). (12) Rsmpbal Rai V. Ram Baran Bai,5 A. 

(4) Ram Lall f Reedhoy Lai, 7 A. 330 53 (1882) 

(1885) : or transferring the dccrco for (13) Nilbamal Roy v. Robinco Dossia, 13 
excculion; Slulla Abdul r SaLhinaboo, 21 W. R. 330 (1S70) [a decreo wrongly drawn up 
R 450 (1890). must be corrected by the Gonrt passing it] » 

(5) Subramanian v. I’anjamma, 4 SI 324 *Raa Oomdao v. Jaton Loll, 1 Au H. C. R. 
(1881), thuu_gh the Court added that if fraud 108 (1800). 

was discovered it woultfbe competent to stay (14) Har Dayal v Cbadami Lall, 7 A. 294 
proceedings to cnablo aggrieved party to (]8S4) 

apply fornviuw or to set aside decree. As (15) SbroPcrahadc. ShnaRam, 2 A. IL C. 
to fraud, see IlajiSIusap.PurmanandNurscy, R. 59 (1870). 

I5B.2]Catp 219 (ISSO) [foreign judgment : (16) Kebub Chunder r ICheUt Chander 

fraud]. y 'V. r^_361 (ISCS) 

(C) Parvata i'. Digambar, 15 B. 307 (1890)* (17) KnshtoKishorpDuttr.Roo^allDass, 

See last note. D- L'. 687 (1882). 

(7) Rajerav Cbandrarao r. Nanarav 


I 
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Sec. 43. 

latter may otject that the decree Bought to be executed is not the decree of the 
Court to bo executed (1) 

“Same powers." — ^While the functions of an executing Court arc con- 
fined to effecting execution, and to matters arising out of the proceedings in 
execution : (2) and arc subject to the limitations above mentioned, they arc 
yet judicial and not merely mimstcrial function8.(3) So a Court to which a 
decree has been sent has power to make orders in execution of the decree, 
to deal with obstruction to execution, to investigate claims of third parties 
to attached property, and the like. It may generally be stated that the Court 
to which a decree is sent has the same power as those which were possessed by 
a Court to which a decree was transferred for execution under the Code of 
1882. 


[s. 229.1 43. Anxj decree fussed hy a Civil Court established in any 

Execution of decrees of British India to wMch the frovisions 
f°*p/acM to ^whicht'his execution do not extend, or hy any 

Part does not extend or CoMrtestablislied or continued by tlieautnority 
in foreign territory. ^^0 Govcmor General in Council in tbc 

territories of any foreign Prince or State, may, if it cannot be 
executed mthin the jurisdiction of the Court by which it was 
passed, bo executed in manner herein provided within the juris- 
diction of any Court in British India. 


Decrees of British Courts where provisions do not extend.— The 
first part of this section was enacted because formerly a decree obtained in a 
scheduled District to which the provisions of Chapter XIX. of the Code of 
1882 had not been extended, could not be executed under tbc Code (4) It 
was determined therefore to revert to the provisions of sect. 284 of the Code 
of 1859, which placed such decrees on a footing as regards execution with those 
obtained in a foreign Court. 

Or in foreign territory. — The words “or continued” were introduced 
into the Code of 1882, by sect 23 of Act VII. of 1888. Applicants under this 
section must show that the Court passing the decree is one or other of the Courts 
referred to in this section.(5) 


[s. 229B.] 44. The Governor General in Council may, by notification 

Execution oi decrees Gazette of India, declare that the decrees 

passed by Courts of of any Ci\'iror Revenue Courts situate in the 
Native States. territories of any Native Prince or -State in 

alliance wth his Majesty and not established or continued by 


(1) Abdul Eayai Khan v. Cbunia Knar, 8 
A. 377 (1880); Sluhammcd Sulaimaa v. 
Fatima, 11 A. 314, 318 (I8S9). 

(2) Jadu Eoy r. Farrell, 6 B. L. It. app. C6 
(1871). 

(3) Co^ind llari Walekar v. Shidiuni 


ShiOmurti, 7 B. H. C. B. 37 (1870). 

(4) Kaahi filohun Borwa v. Bishnoo Fira, 
15a3CS(18SS). 

(5) Bee Jadab Chandra v, Dmanath Das, 
4U. L. R. 134 (1870). 
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tho ftutliorily of llic Governor Goncrttl in Council, or any class oj ■ 

such decrees, may bo executed in British India as i£ they had been j ! 

passed by tlie Courts of Britisli India. I • i 


“ May bo executed.” — Thmcction,it was held, did not remove the decree 
of a }Cati\c State falling within itn purview from the category ol foreign 
judgments A Court in Bnliah India, though it may, is not hound to, execute 
the foreign decree, and will not do bo if it is shown to havo been without 
]urisdiction or ohtaincd by fraud (1) The judgment of a foreign Court on a 
decree obtained in llritivh India is no bar to the execution of the original 
decree (2) As to foreign judgments generally, see seels. 11-lD, ante ; proof (3) 
and execution (1) of foreign decrees, eases cited. 

45. So much of tho foregoing sections of this Pnrn». 229A.1 
fjtecution 0 / decrees OS empowers a Court to send a decree 

la lereign terrifory. for execution to another Court shall be con- 

strued as empowering a Court in British India to send a decree 
for execution to any Court established or continued the 
authority of the Governor General in Council in the tcmtorics 
of any foreign Prince or State to which the Governor General 
in Council has, by notification in the Gazette of India, declared 
this section to opply. 

Execution of decrees in foreign territory.— This section was inserted 
lu tho Code of 1882 by sect. 24, Act ^^I. of 1888. The tributary Mahalt of 
Orissa do not form part of British India, and therefor© in the obsence of a prior 
notification in tho India Gazette as specified in this section, it was held that no 
decree by a Court in British India could ho sent for execution into a territorj* 
such as Mayoorbhunj which is a' tributary Mahal (6) An instance of a Court 
“ established or continued” within the^eaiung_£(f this section is the Court of 
the Political Agent at Sihkim (G) 

46. (1) Upon the application of the decree-holder the Coial- 

u'hich passed the decree may, whenever it thinks 
recep a. issue a precept to any other Court which 

would he competent to execute such decree to attach any property 
belonging to the judgment-debtor njid specified in the precept. 

(2) The Court to loltich a precept is sent shall proceed to attach 


(1) Ilaji Musa v PurmAnanil Xursoy, 15 ChuQderZ.abiri, liC. 6iO(I8$7). laPrabhu 

B. 2IC (1800). . Xarein Sio^ v. Salignim Siogb, 31 C. 670 

(2) Fulcuruddccn Mahomed Aasan i' (1907), tbo aoction was held inapi>licahle 

OfiicUl Tnutce, 7 C. 82 (1881). [timUy doicaias of Maharajah of Benares). 

(3) Gauco Mahomed Sarkar t' Tarmi (5) llataa Mahaotl o. Khatoo Sahoo, 29 
Charon Chuckerbutty, 14 C. MC (1837). C. 400 (lOW). 

(4) Kandasami Filial c Moidin. 2 M. 337 (0) Zamil Ahmed r. Slaharoja of Sikkim 

(18S0); llukuu Cband /VsHsI V Gyanendrr 3S C. 859 (lUll) ; 15 C. W. JT. 932. 
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latter may object that tho decree sought to bo executed is not the decree of the 
Court to bo cxecutcd.(l) 

"Same powers.” — While the functions of an executing Court arc con- 
fined to effecting execution, and to matters arising out of the proceedings in 
execution : (2) and arc oubject to the limitations above mentioned, they arc 
yet judicial and not merely ministerial functioD3.(3) So a Court to which a 
decree has been sent has power to make orders in execution of the decree, 
to deal with obstruction to execution, to investigate claims of third parties 
to attached property, and the like. It may generally be stated that the Court 
to which a decree is sent has the same power as those which were possessed by 
a Court to which a decree was transferred for execution under the Code of 
1883. 


Is. 229.) 43. jlny decree fassed by a Civil Court established in any 

Execution of decrees of British India to which the frovisions 
passed by British Courts relating to execution do not extend, or by any 

in places to which this i .• i •. x- 1 1 i.i -i 

Part does not extend or Court cstablisliea ot continucd by the antnonty 
in foreign territory. ^jjj, Govcmor General in Council in the 

territories of any foreign Prince or State, may, if it cannot be 
executed Avithin the jurisdiction of the Court by which it was 
passed, be executed in manner herein provided within the juris- 
diction of any Court in British India. 

Decrees of British Courts where provisions do not extend. — ^The 
first part of this section was enacted because formerly a decree obtained in a 
scheduled District to which the provisions of Chapter XIX. of tho Code of 
1882 had not been extended, could not be executed under the Code.(4) It 
was determined therefore to revert to the provisions of sect. 284 of the Code 
of 1859, which placed such decrees on a footing as regards execution with those 
obtained in a foreign Court. 

Or in foreign territory. — ^The words "or continued" were introduced 
into the Code of 1882, by sect. 23 of Act VIT. of 1888. Applicants under this 
section must show that the Court passing the decree is one or other of the Courts 
referred to in this section.(5) 


Is. 229B.] 44. The Govcmor General in Council may, by notification 

Execution el decrees Gazette of India, declare that the decrees 

passed by Courts of of any CSril Or Ecvenuo Courts situate in the 
Native Slates. territories of any Native Prince or 6tate in 

alliance with his Majesty and not established or continued by 


(1) Abdul Uayai IDian v. Cbnnu Euar, 6 
A. 377 (1686): SlaliamiBcd Sulaimaa v 
Fatima, 11 A. 314, 318 (1889). 

(2) Jadu Ito; 0 . Farrell, 6 B. L. I*, app CC 
(1871). 

(3) Go^'ind Kart Walekar v Shidram 


Bhidmorti, 7 B. H. G R. 37 (1870). 

(4) Kashi Uohua Borwa v. Bisbnoo Fira, 
I6a3GS(188S). 

(6) See Jadab Chandra v. Dmanath Pas, 
4 n L. R. 134 (1870). 
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llio nntliorily of Uip Gtnonuir Goncrul m L’ouiifil, or aiij/ class of 
such dccrcch, may l)c excciit<‘(l in India ns if they lind bcPii 

Txijyfd by tlip Courts of Ilnlisli Indin. 


“ May bo executed.”— Tln^ swtion, it nas held, did not remove the decree 
of a Native State falling villun its purview trom the eategor)* of foreign 
judgment.'^. A Court in llntidi India, tliouph it inoy, is not hound to, execute 
the foreign decree, and vnll not do bo if it is shown to lia\e been without 
jurisdiction or olitained by fraud (1) Tlic judgment of a foreign Court on a 
decree obtained in lintidi India is no bar to the execution of the original 
decree (2) As to foreign judgments generally, see sects 11-13, ante / proof (3) 
and execution (4) of foreign decrees, ca«ca cited. 


45. So mucli of the foregoing sections of this P«rf fs. 229A.1 
0 / decree, as empowers a Court to send a decree 
la forttgn territory. for execution to another Court sliall be con- 
strued as empowering a Court in British India to send a decree 
for execution to any Court established or continued by the 
authority of the Governor General in Council in the territories 
of any foreign Prince or State to wliich the Governor General 
in Council has, by notification in the Gazette of India, declared 
this section to apply. 


Execution of decrees In foreign territory.-lhis section was inserted 
iu the Code of 1882 by sect. 24. Act MI. of 1888. The tributary Mahals of 
Orissa do not form part of British India, and therefore m the absence of a prior 
notification in tbc In<Ba Gazette as specified in thb section, it was held that no 
decree by . Court in Briti.b Indm could bo Bent for execution into a (erritory 
Bucii aa Mayoorbhuni which i» a tributary Slalial (5) An instance of n Court 
" catabUshed or continied " within the niCnninE-of thin neclion is the Court of 
the Political Agent at Sitldra.(G) 


46 (1) Upon the application of the decree-holder the CouH- 

xchich passed the decree may, ivhenever it thhxks 
Precepts. „ prcccpt to any other Court which 

would he compeleiit to execute such decree to attach any property 
helonninq to the nudament-deUor and specified rri the precept. 

(2) The Court to which a precept is sent shall proceed to attach 


(1) Haji Musa v Punnanand Nursoy, 15 
n. 21G (1890). 

(2) PukurodJeen Maliomed Assan v. 

Official Trustee, 7 C. 82 (1831). 

(3) Ganeo Jlahomed SarUr r Tana» 
Charan Chuckerbutty, 14 C. 64C (18S7). 

(4) Kandasami PfHai v Jloidin, 2 Jk 337 
(1880) ; Ilukuni Chaod As»»l e. Cianendcr 


Chuoder Labtri, 14 C. 570 (18S7) lo Prabhu 
Kanin Siogh v, Soligram Sin^b, 34 G. 676 
(1907), the scct)on wa* held inapplicable 
[iinily domains of Mabanjab of Benares). 

(5) Katan Mahanti r, Rhatoo Sahoo 20 
C. 400(1902) 

(0) Zamil Ahmed v. Maharaja of Sikkim 
3S C. 859 (1911) ; 15 C. W. If. 992. ^ 
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the 'propeiiij in the wmHHcr prescribed in regard to the attachment 
oj property in execution oj a decree : 

Provided that no attachment under a precept shall continue 
for more than two months unless the period of attachment is ex- 
tended by an order of the Court which passed the decree or unless 
before the determination of such attachment the decree has beeji 
transferred to the Court by which the attachment has been made 
and the decree-holder has applied for an order for the sale of such 
properly. 

Precepts. — See as to this section the notes to sect. 38, ante As regards 
this section the Report of the Select Comnuttec states;— •" Though a system 
of execution based on precepts is, in the opinion of the Committee, 'open to 
gr<avo objection, thej think the idea may bo utilized for tbc purpose of enabbng 
a decrec'holdcr to obtain an interim attachment when there is ground to appre- 
hend that he may othermso be deprived of the fruits of his decree. They have 
for this purpose introduced clause 46 into the Bill. They think it expedient 
to fix a time limit for the continuance of this interim attachment, but at the 
same time they have empowered the Court to extend the period to meet the 
exigencies of particular cases. After careful consideration they have come to 
the conclusion that notwithstanding attachment under a precept, re-attachment 
on the ordinary application for execution will still be necessary. Though at 
first sight it may appear a better course to provide that re-attachment shall 
not be necessary when the issue of a precept is followed by the ordinary apphea- 
tion for execution, after careful consideration they have come to the conclusion 
that It will be safer to require rc-attachment, having regard to the agency bj’ 
wliicli execution is carried into effect.” The section, therefore, originally 
contained a third clause as follows: — “Notwithstanding anything contained 
in this section, it shall be incumbent on the decree-holder to apply for execution 
as though no precept had been issued.” This, however, was later in Council 
struck out. 

Appendix B No I gives form of certificate of result of proceedings in 
precepts. 

Questions to be determined by Court executing decree. 

[s 244.] 47. (1) All questions arising between the parties to the 

t. i, S«.r. ■“ ‘**0 decree was passed, or their 

Riinsd by the Court etc- * to the exSCUtlOll, 

cuilng decree. tlie decree, shall 

he deteuiiiuetl by f ■ ^ 

separate suit. 

(2) The Court rnay, subject to any objection as to limitation 
or jurisdiction, treat a proceeding under this section as a suit oi 
a suit as a proceeding and may, if necessary, order payment of 
any additional court-fees. 

(3) Where a question arises as to whether any person is or is 
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jjorilio ropresontntivc of a party, smch qucshon ahalL for tlio 
purpo'sc.s of this section, he ddermmed by the Court. 

Exphmtion. — For the purposes oj tins section, a plmntijj 
xchosc suit has been dismissed and a defendant ayainst irhotn a suit 
has been dismissed, arc parties to the suit. 

History and Scope of Section.— The pronsions of thi<i important 
section are designed to prevent multiplicity of suits and to secure that all 
matters rrhich can be decided in the suit should be so decided. Tlie subject- 
matter has been repeatedly considered both by the Legislature since it was 
first statutorily dealt trith in sect. 11, Act XXIII. of 18C1, amending the Code 
of 1839, as also by the Courts, w Inch have given numerous and often conflicting 
decisions on points which have arisen with reference to it. The tendency 
both of the Legislature and, on the whole, of the Courts has been to enlarge 
as much as possible the scope of the proceedings before Courts charged with 
the e.Tecution of the decree With this view the statutory law has been amended 
from time to time. Sect. 11 of Act XXIII. of 1861, which referred exprc.isly 
only to parties and not representatives, and not to discharge, satisfaction or 
stay, ran as follows 

“All questions regarding the amount of any mesne profits which by tlie 
•terms of the decree may have been resers’ed for adjustment in the execution 
of the decree, or of any mesne profits or interest which may be payable in respect 
of the subject-matter of a suit between tbo date of the institution of the suit 
and execution of the decree, as well as questions relating to sums alleged to have 
been paid in discharge or satisfaction of the decree or the like, and any other 
questions arising between the patties to the suit in which the decree was passed 
and relating to the execution of the decree, shall be determined by order of the 
Court executing the decree and not by separate suit, and the order passed by the 
Court shall be open to appeal.” 

This enactment was followed by the Code of 1877 (Act X.). This Code 
expressly referred to representatives, and was in its terms the same as those of 
the Code of 1882, as the latter was first published, except that the words “ dis- 
charge” and “satisfaction” appeared for the first time in the Code of 1882 
(Act XIV.). The latter Code was amended by Act VII. of 1888 Sect 2G 
of that amending Act substituted a new clause (c) for that which appeared 
in sect. 214 of that Code prior to this amendment. The amended clause (c) 
included cases of stay of execution as to which there had been some difference 
of opinion whether, as suspending execution, it was a matter relating to execution. 
Act VII. of 1888 also added the last clause of sect. 244 of the former Code whicli 
corresponds witli subsection (3) of the present Code, though the latter has been 
amended 

It wilt be observed that the present Code effects several amendments. 
In the first place clause (o) of sect. 244 of the last Code has not been 
re-enacted That clause ran : (a) “ jucstions rc^ardin^rte amount q/'any m«re 
proJUs as to which the decree has directed inquiry.” AU reference to mesne 
profits has now been omitted. This omission is due to the recognition of the 
principle that inquiries into the amount of mesne profits are properly not a 
matter for the execution department, but shonld be treated as an integral 
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part of the suit, for the duties of execution do not properly arise until the amount 
of mesne profits has been ascertained and the successful party is in a 
position to apply to the Court vith all the necessary formahties in order to 
realize the sum as though it were the subject of a decree for the payment of 
money. Under the former Code the Court might under sect. 212 of that Code 
have passed a decree for the property and directed an inquiry into the amount 
of mesne profits accrued due prior to the suit, which under clause (n) of sect. 244 
might have been dctcrminc<l by the Court executing the decree, and under 
clause (6) of that section the Court of execution might also determine 
questions regarding the amount of mesne profits accruing after the institution 
of tho suit as allowed by sect 211. Now the ascertainment of the mesne profits 
no longer forms part of the procceding-s in execution, but is a part of the suit 
itself. Under 0. XX r 12 of the present Code tho Court, in the case of mesne 
profits accruing before the suit, may citlicr determine the amount in the decree 
or pass a preliminary decree for possession only. In the case of mesno profits 
accruing after the suit, it may pass such a preliminary decree. Whenever it 
passes a preliminary decree the Court must then, in continuaiion of the swt, 
inquire as to mesne profits and dispose of the same by a final decree which is 
tiien capable of execution. 

On the same principle, viz that questions regarding the amount of both 
mesno profits and interest should he determined by the decree and not in execu- 
tion, clause (f>) of tho former section has been omitted. 

The roteronce to stay of execution has been omitted, but this is a matter 
clearly coming within the words all questions," etc. 

Tho third eub-scction has been redrafted, and the Legislature has made it 
compulsory on the Court to determine questions arising as to representation 
of parties It was considered inexpedient that separate suits should he instituted 
for the decision of such questions, as the delay and expense were often very 
gre.'it and resulted in the needless protraction of litigation 

The second sub-scction and the explanation arc new. The first sanctions 
an existing practice and the latter is intended to end a conflict of judicial decisiona. 
See as to these, post 

Tlicrc are several other matters which have been the subject of conflicting 
judicial decisions, but these have not been dealt with and are commented upon, 
post. 

The object of this section is that the Court having the parties before it 
in the suit, it is proper that all questions between them relating to the execution 
of tho decree should be determined and there should not be the expense of 
separate suits to determine such questions. The most liberal interpretation, 
tlicrcfore, ought to be given to the provisions of this section in order to carry 
out what was the design of the Legislaturo.fl) The section has been framed so 
as to prohibit in a separate suit any relief being granted which shall interfere 
with the conduct of the execution proceedings by the Court executing the 
decree (2) Tiie Privy Council speaking of sect 11 of Act XXIII. of 18G1 said, 

" This enactment was undoubtedly passed for the beneficial purpose of checking 

(1) O^eemmtmisa^ Khatoon «•. Arnwroon- (2) Lai Das v. lushor Das, 22 B. 4C3, 4GC 
ntsvs Khatoon, 20 W. R. 1B2 (1873) Aaiznii JtatuWal, 21 0 437. 
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lilipsiinti, A!.il llirir i!*> nrt «lr«ite to limJt opfration/* (1) 

Afi<I flpivi'n, til" (”oilo, 111" .TiiAirinl ('oinnntt<‘<* ft-ilnl lliAt it was of 

fli" tittrio»t impojtaTirr tlial all nlijrrtion' to rxrfUtion MiouU I'o ili«po«<*«l of as 
<'?i»'3|’'ly AM'! ns a« jtovMlil" nnA t1»»l tlioy w«*r** plad to find tliat the 

Contis in India Lad not jdamil any narron ennstnntion on the lancua^e of 
f?f ( of that Code . (2) nnd in nrrorihnee mlh tl<at dcrjsion it 1ms 1 pen 
Ti'fipstedlv liel-l that a wid" and Ii1‘<*rn1 con*tTHftioii should he placed on tlip 
^"'■linn so M not to drup parlies to an indcpnidenl Rmt. widcjs tic case It 
clearly oij1«idp tie ko^'c and pnrMrW of the fcction. so that all <3110^110115 which 
can pris*i1i1y h" determined in the execution ptocccdincs should ho so deter- 
mined (3) It has been recentlv held that the ctpfcsMon *• parties to the suit “ 
imports “iK-inepn parties op3*o«pd to eaeh other m the suit/' but docs not 
nepp»sxTrly mean between patties who are I'laintid nnd defendant respectively : 
in 4 partition suit parties who are co-defendantsftre often oppo«ed toeaeh other ( 4 ) 
The provisions of tins section relate not only to proeeedmfs initiated by 
the dccrce-holder, but al«o to npplicatmtis made by the judgment-debtors ( 5 ) 
The section does not apply as a bar to an adjudication of a question raised by 
a party not sccWn;; such adjudication as a plaintiff, but resisting the plamtifTs 
cUira as a defendant (C) When a Court passes an order under this section it is 
not necessary to draw up a decree ( 7 ) This section does not a 0 ect the juris- 
diVfi’on of the Court but only prescribes tho form of procedure (8) 

As to the appHcabilily of this acetion in cases under the Public Demands 
Recovery Act, a matter which appears to bo in an unsettled state, and to Agency 
Tracts in Madras, (01 sec cases noted bclow.(in) ^ ^ ^ 

A partr may bo estopped from raising an objection that the section is 
abar.(ll) 


(1) Chowdhry tVnhed Ah r. 5lt, Jutnacc, 
11B.L.R. 149,A.C.p JC5(J872). 

(•/ Prosoono Komar 6anyal «'• Kali Das 
8anyal, 10 C. C81, at p CSO (1802). 

f3J Sett Umedmal v. (irinath Hoy, 27 C 
^^0, 813 (1000) ; jogetnoyft lla^sl r. Tliac- 
tomani Da«i, 24 0. 473, 402 (1890) 5 Pun- 
channn Bundopadhya v Rabia Bibi. 17 C. 

718 (1800) Cobardhan Roy v. Bishan 
Pfasad, 23 A. 110. 118 (1900) ; Adhaf Smgh 
f 6iieo Praaad. 21 A. 200, 210, 211 (1893) 5 
Appa Rao v Venkatara Jlanayamina, 23 5t. 
55(1800); Qhaiidin V. Fakir Bok^b, 7 A 33 
(1884) ; Jlulturelu Pillai c Vytbdinga P*llal 
SJLH.C R 185, 188 (1870); Jamini Nath 
Boy V. Dharma Dai Sur. 33 C. 857, 800 (ITOO). 
(4) Jlangayya v. Srirainulu, 24 W. b- J' 


Chandra r. PreonalU Dult, 32 C. 176 (1901). 

(8) Venkata Kfishnania r. Krishna Roe, 
33 Jt. 425 (1909) 

(9) Maharajali o( Vijianagram r Rnnisw- 
ka-a, 17 M. K J. 147 (1906).^ 


(1007) 5 JanVi Daii n Bam Oolam Sahu. 28 
a8I5(1901); « C..CC.TV.N.331; Ilarran 
Dilwar AH. 6 C W. K 621 (1901) { Bamrup 
gahay r. Khushal Miascr, 6 C. W. K. 030 
(1003); Jlarhamdco Narayani Singh r. Bih 
Basol Ilanili, I a D. J. 300 ; a c , 32 C. 601 
(1905); Ui^ali Bb»ya w Bajalalnbuil 
Debya, 33 a 84 ; 4 C. U 3. ^1^^ 5 



973 {19l’2)j Pras Xaram r. Kamakhia 
Sin^ P, C , 3l A. 631 (1909). 

(11) ir«ra Dban Kaliar.Puraa Chandra 
jrondat, ri C tr. K. 1I5(I900). 
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part of the suit, for the duties of execution do not properly arise until the amount 
of mesne profits has been ascertained and the successful party is in a 
position to apply to the Court with all tho necessary formalities in order to 
realize the sum as though it were the subject of a decree for the payment of 
money Under the former Code the Court might under sect. 212 of that Code 
have passed a decree for the property and directed an inquiry into the amount 
of mesne profits accrued due prior to the suit, which under clause (o) of sect. 244 
might have been determined by tho Court executing tho decree, and under 
clause (6) of that section tho Court of execution might also determine 
questions regarding the amount of mesne profits accruing after the institution 
of the suit as allowed by sect. 211. Now the ascertainment of the mesne profits 
no longer forma part of the proceedings in execution, but is a part of the suit 
itself Under 0. XX. r. 12 of the present Code tho Court, in the case of mesne 
profits accruing before tho suit, may cither determine tho amount in the decree 
or pass a preliminary decree for possession only. In tho case of mesno profits 
accruing after tho suit, it may pass such a preliminary decree. Whenever it 
passes a preliminary decree the Court must then, in eontmvation of the suit, 
inquire as to mesne profits and dispose of the same by a final decree which is 
then capable of execution. 

On the same principle, viz that questions regarding tlio amount of both 
mesno profits and interest should bo determined by tho decree and not in execu- 
tion, clause (b) of the former section has been omitted. 

Tho reference to stay of execution has been omiticd, but this is a matter 
clearly coming within the words “ all questions,*' etc. 

The third sub-scctioD has been redrafted, and tho Legislature has made it 
compulsory on the Court to determine questions arising as to representation 
of patties. It was considered inexpedient that separate suits should be instituted 
for tho decision of such questions, as the delay and expense were often very 
grc.at and resulted in the needless protraction of litigation. 

Tho second sub-section and tho explanation arc new. TJie first sanctions 
an existing practice andthclatterisintendcdtoondaconflict of judicial decisions. 
See as to these, post. 

There arc several other matters which have been the subject of conflicting 
judicial decisions, but these have not been dealt xrith and are commented upon, 
post. 

The object of this section is that the Court having the parties before it 
in tho suit, it is proper that all questions between them relating to tho execution 
of tho decree should bo determined and there should not be tho expense of 
separate suits to determine suoh questions The most liberal interpretation, 
therefore, ought to bo given to the provisions of this section in order to carry 
ont what was the design of the Legislatuio.fl) The section lias been framed so 
as to prohibit in a separate suit any relief being granted wliich shall interfere 
with the conduct of the execution proceedings by the Court executing the 
decree (2) The Privy Council speaking of sect. 11 of Act XXIII. of 1861 said, 

“ This enactment was undoubtedly passed for the beneficial purpose of checking 

(l) O^ccramimiwa I^atoon v Arawroon- (2) Lai Daa r. Klshor Das, 22 H. 4C3, 4CG 
nis-u Khaloon, 20 W R. 102 (1873) cihng Aiiann r. JJatiiklal, 21 C. 437. 
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within the scope ol this section Uependa upon its nature and contents ; il it 
decides a question relating to the execution, satislaction, or discharge of the 
decree, and U the decision has been given between parties to the amt or their 
representatives in interest, the order of the Court falls withm the scope of this 
section and is a decree withm the meaning of section 2 (1) 

The three forms in which the question under discussion generally arises 
ate as to the competency of the Court of execution to entertain the apphcation ; 
whether an appeal lies from an order passed by the executing Court ; and whether, 
if a separate suit has been brought, it is barred. 

The following matters have been held to be within the aection •— 

All matters relating to the attachment or sale of property such as an order 
(or attachment and sale in execution ; (2) refusing to confirm a sale ; (3) 
'sccldng to obtain execution of the decree against some property other than 
that actually mortgaged ; (4) impugamg under sect 294 (now 0. SXI. r. 71), 
purchase by bolder of deeico m execution of which property was sold j (C) 
Bcckingtohavoasale set aside , (G) suit for property wrongly taken in execution 
■ of a decree (7) Where a claim is made against defendant as holding 
possession of an estate said to be liable for the claim, any question whether 
the defendant, (n fact, held such estate, and any question as to the right 
to execute against property belonging to the defendant , (8) the question 
whether a person alleged to be a representative of a deceased party ia 
such representative, and whether property against which execution is sought 
in the hands of the representative was, in fact, the property of such 


(I) Roghubar v. Joda Nsndan, 13 C. L. J. 
89 (1911); 10 C. W. N, 730, following 
JojtBra 1'. Pron Kruhen, 13 C. L. J. 257 
(1910); and see Sruuvaa v. Kesho Piosod, 
14 C.L J. 499 (1911). 

• (2) Polokdhati Rai r lUdha PersUad 
Singli, 8 C. 2S (1831) ; 8 1. A. 165 (order 
appealable]. 

(3) Doyamoyi Dasv i. Satat drundcr 
Mozumdor, 23 C. 175 (1897) ; 1 a tV, N. 650 
[order appealable) 

(4) Jogamsya ^aasl v. Thachonioni Bassi, 
21 C. 473i 492 (1806) [suit not maintamablo) 

(3) Chinlaiaanrav Katur Vithabal, 11 B. 
5S3 (1837) (suit not maintainable]. 

(0) Frosunno Kumos Sanyal t- Kali Dts 
Saayal, 19 C. CS3 (1892), F. C. [suit not 
jaainlainablo) ; 8ti Mabaranl Bern t. IxUii 
Rai, 3 C. W. N. 0 (1893) [solo in caeention of 
tx parlt dc< rco subsequently set aside : com- 
pctency of cxccutioa Court to go into 
question] KrUbuan c. ArunachclUm, 16 3L 
4 17, 440 (1802) [compotcncy ol Court ; if tbo 
proccMling sought to bo set aside relates to 
execution tbo tpccifu, ground on ubitb llio 
proceeding Is inixcaebed is lunuatcnal] ; 


dfunsVi f>«g Narain r. Tkabur Kam&khu, 
14 C W. N. 55 (1909). 

(7) Biru Mabata t. Sbyama Churn 
Kbawas 22 C. 493 (1895) [sepaxate suit not 
mamtattsablc] : Uuttuvelu FiUoi t. Vytbi* 
linga Fdlai. 5 U. U. G. It. 185 (1870) (same) : 
Rani Katoma v. Sothagurusaini Tovar, C 
JL IT. C. E. 293, 297 (1871) [samej ; Jogendra 
Xarain t. Eonco Sutno Jfoyce, M W. R. 39 
(1870) (suit barred]; Frannath Boy Cbow- 
dhry r. Preonath Roy Chowdhry, 8 W. R. 393 
(1867) (order appealable] ; but whero the Ai t 
was unanthomed and tbcioloro not done in 
execution, a separate suit was held to be : 
Rash Bebaree Lsdi \ Brebce Wajan, 11 
W. R 510 (1869) : Imdad All c. Jagan IaI, 
17 A. 473 (1895) (competency ol Court to 
rcstoio possession]. 

(8) Oscemunnissa Kbatoon v Ameeroon* 
issa KJiatoon, 20 VT. It. 103 (1873) (suit not 
maiatamsblc] : nndseeastnquesUonaielat* 
mg to liability of privatn property of a 
TcprcscntatiTe, Cboirdbry IVabed Ah r. 3It. 
Jutaaee. 11 B. U R. 110 (1S72), P. a (MnieJ ; 
Seth Chand 31al r Diirga Del, 12 A. 313 
(1$S9). bco notes, po»C. 
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deceased party and not the separate property of the representative (1) 
Question regarding the appointment or removal of a receiver appointed hy 
decree in an administration suit; (2) the appointment of a person as head of 
a rehgious endowment in execution of a decree ; (3) an order declaring party 
entitled to khas possession ; (4) an order holding that a party ivas not entitled 
to a gi’cater <juantity of land than that sued for, though given hy a consent 
decree ; (5) a g^uestion as to propriety of execution of a rent decree hy sale, 
and as to suppression of sale proclamation ; (6) or as to sale of an occupancy 
holding not transferahle hy custom in execution of a decree for arrears of lent 
obtained by a co-sharer landlord ; (7) objection by a person dispossessed under 
compromise decree to which compromiae she was not a party; (8) the question 
whether the defendant is entitled to a right of occupancy or non-salcahlc 
tenure j (9) all questions regarding liabihty to attachment and sale, whether 
arising under the Code or other Act being witbm the scctiou.(lO) An order 
requiring the decree-holder to give security ; (11) a question as to the amount 
of security required in granting stay of execution , (12) an order relating 
to the stay of execution ; (13) an inquiry into a isputed question as to 


III'! 

1 ,( 

cllli 

.1 

lu 

u’l 


u 


(1) Bcol PtosacI Kurnm v. Lukhna Kon- 
n<tr,2I A 323(t699)[suitno(inaiQtamabIe] . 
Upendra Bhattar. RaDganatbaBhatta, 17 M. 
399 (1893) [corapetCDty ofCourtl. See notes 
to “ Arising ” 

(2) Mithibai t. Xainji Nowroji, 5 B. 45 
(1880) [the management ottbe estate Lemg 
m this case a matter relating to the execution 
o£ the decree ; order appealable]. 

(3) Gnana Sambanda f. Visvaliga, 13 At 
338 (1890) [order appealable] ; Boonambala 
Tambiran t'. SiTaguana Beaika, 17 M. 313 
(1894), P. C. [same]; 21 1 A. 71. 

(4) Najban v. Alabomcd Taki liban, 9 O. 
872 (1883) [suit not tnaintamable] , as to 
irhcthcr delivery of formal possession gives 
cause of action for fresh suit, see Sbama 
Charan Cbattcrji v. Aladbub Cbsnder AIoo- 
kerji, 11 C 93 (1884). 

(5) Alolubullab v. Imami, 9 A. 229 (1837) 
[suit barred]. 

(b) Jagan Kath Gonu v. Watson, 19 CL 341 
(1892) [suit barred] 

(7) Burga Charan Alandalr. Kali Prasauna 
SurUr, 20 C. 727 (1899); 3 C. W. N. S8G 
[competency of execution Court to entertain 
application], 

(3) Sankaravadiranimal v. Kumara* 
aamya, S M. 473 (1885) [order appcalaUc] 

(9) Ram Oopal v KLiali Ram, C A. 448 
(183t) [suit barred]; JanLi Smgh r Ablakh 
Singk, 0 A. 393 (1894) [same objection on 
ground that land not liable to Bale] ; Boati 


Ram r. Fattu, 8 A. 14C (1880) [suit barred] 
In Bardco Prasad v Jiitban Ram, 27 A, 681 
(1905), tho Court bald that tho plea tvbcthcr 
the property was saleable should havo been 
raised in tho original suit. 

(10) Bosti Ram i\ Fattu, tupra, at p. 148 
(foSL Sheikh HuiuUali e. Sheikh Buruliah, 
9 C. W. N 972 (1003)] ; ICrishnan v. Aruna- 
chcUum, 10 51. 447 (1892) 

(11) Lutchmeeput Singh i BitaNathDoss, 
8 C. 477 (1882) [under b. 646 of Code of 1877 ; 
order appealable]. 

(12) Alahant Ishwargar t'. Chudiisama MA- 
nathar, 12 B. 30 (1637) [order appealable]. 
But Bee Saraswati Barinaniu v. Golap Das 
Barman, 41 G. 160 (1913) [order for security 
in stay of execution not appealable] 

(13) Qause (6): Hoti Lalv.Hardco, 6 A. 212 
(1882) [order appealable] ; Ghazidin v. Fakir 
Boksh. 7 A 73 (1884) [same] ; Kassa 5Ial v. 
Gopi,10A 380 (1888)[Bamc] ; Kristomoliiny 
Boasco u Bama Churn Nag, 7 C. 733 (1831) ; 
Klussaji Abdulla v. Bamodardas, 12 B. 279 
(1888) [aamo] ; Steel v. IchamoyeChowdhrain, 
13 C. ill (1680) [same] : contra Nibal Chand 
V. Romeshan Bassce, 9 C. 214 (18S3), in so 
far 03 it held that the matter docs not relate 
to execution u no longer law, the section 
having been amended in this respect to 1883, 
though the question whether there is an 
appeal is another matter depending on 
whether tho order is a decree j [held no 
appeal]. 
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Iho transfer of a decree , (1) a claim for rcfantl of proceeds of execution salo 
on ground that decree aatisfied ; (2) a auit for the purpose of Imving it deter- 
mined that execution 13 barred; (3) tlic adjuatment of a detree, tlic qiiestio]} 
being one relating to ita satisfaction (4) An application for restitution of 
amount which had in execution been teabred in excess (5) An order under 
sect. 87 of the Transfer of Property Act, (6) or under sect. 89 of the same 
Act; (7) the setting aside of a sale as being in contravention of sect. 90 of 
the same Act ; (8) a suit to recover possession after failure to execute decree 
for possession ; (9) n statement of amount received under a decree for possession 
on an usufructuary mortgagc-flO) Asmt to set aside sale on ground that 
defendant had purchased wthout permission of Court; (11) an agreement 
before decree by the dcetec-holdet not to recover costa which the decree might 
award; (12) anotdet for payment of surplus sale proceeds ; (13) a suit to restrain 
a decree-holder from executing his decree when the decree has been satisfied 
by an agcceuient out of Court, and such satisfaction has not been certified ; (14) 
tbo question whether the decree is capable of execution ; (15) or whether there 


(1) Dftat Bukah Sircat v. Fauk JaU, C. 
250 (1808) [compcl^Qcy of Court to catcrtain 
appheatioo), 

(2) Syud t'clayct Ifosseio v SyaU IVutcc 
Ahmed, 23 W. B. 207 (1875) [compttoacy of 
vxecutioo Court], 

(3) Nojabut All c. Shukh Uoha, 11 D L 
K. 42 (1873). See Zumccr Sirdar v. Asseo- 
mooddoca Sitdar, 23 W. R. 237 (1874(J. 

(4) Rang}i v. Bluiji, 11 B. 57 (1889). 

(5) Uaroam Chaadar v. filuhamoud Vat. 
Khan, 27 A. 485 (1903) 

(0) Kedat Kath v Lalji Sahai, 12 A. Cl 
(I889],F. D. (order appcalabJa], BaosidJiarv 
Gaya Prasad, 24 A. 179, 183 (1901) [e 74 of 
eamo Act Suit barred, lUst. in Tufail Fatma 
V. Bitola, 27 A 400(1904). 

(7) Oudh Behan Lai v. Kageabuar La), 13 
A. 278 (1800) (competency of execution 
Court); Jlallikarjunadu v Lmgamutti, 25 
M. 2U (1900) (order appcalablo] ; conira 
Ajudlim Persbad t'. Baldco Singb, 21 C, 818 
(1894) (appbo.atwiv not ono for execution), 
followed in Jebangir Cowaaji c. The Hope 
JhlU, Ltd . 34 B. 273 (1903). 

(9) 3tayan Pathuli v Pakuran, 22 31 31T 
(ISOS) (suit barred); Sonu Singh r. Behan 
Singh, 33 C. 253 (1903). Tho first caso was 
dist inJIuthuc.KarnipaOfSOM 3)3{]907). 
17 M I,. J. 1C3 ; Ashutosb Sikdar v. Behalr 
Lai Kutunh, 11 C. IV. N. 1011 (1907) ; f. c , 
33 C. Cl P. B. I and soo Sakadu Manaji 
f. Dwlja JaUi, 14 Bom. L. R, 25t (1911) 

(9) Ilanganasary v.Shappani, 5 51. 11. C. It. 


376 (1870) [suitbarrcdf: Kisan Naodram v. 
Auandram Baebau, 10 B. II. C. It. 433 (1873) 
(same) I Fakirapa v. Pandurangapa, C B. 7 
(tSSl) [sarao]: when a decrco was declara- 
tory and also gaTaconsc<iucntLil relief, it was 
held that though execution for this ndght ho 
barred, it did not follow tliat pUiattfi's 
declared tillo could not bo enforced by a ut. 
Jagan Nath tr. Balgotnnd, 1 A. H C. R. 1&4 
()8C9) ;but adccieowhieh is not declaratory 
only can bo enforced in execution, hfadbav- 
rao V. lUmrao, 22 B. 2C7 (18*^6). 

(10) Golam Russul v. Kishen tlohuo, 23 
W. R. 156 (167'*) (competency of execution 
Court) 

(11) Viraraghava r. Venkata, 16 M. 297 
<1892) {anit hatred; at p. 28a “ThoCfeurt 
which did the erroneous act, that u, which pat 
tho defendant into possession, must undo it. 
and that is tbo Court cxeculmz the dccreo”). 

(12) LaldosKarandasv.KishoidasDeTidas, 
22B. 463(J896),F, B.fcoiopctcaey of Court), 
ltd qa. Biss, from in lla^wn Ali v. Gauxi 
All Mir, 31 C. 179 (1893). 

(13) llurdwar Singb V BliawaaiFcrsliad,2 
a \V, N. 429 (1897). 

(11) AxUan V MatuV Ltl Baku, 21 C. 437 
(1893)(snitbaned]: Bancr)ee, J.diss,; ob. 
acrruig at p. 4C0, on tho caso of Sfukund 
Ilarshct V. Ilandas Kbciaji. 17 B. 23 (1892) ; 
BUI in IswarChandra Dutt v. Haris tundra 
Butt, 23 a 718 (189%) : 2 a IV. N. 247. 

(15) Imdad All e. Jagan 1*1 , 13 A. 479. at 
p. 492 (1893). 



244 THE CODE OF CIVIL PEOCBDURE. Paht 11. 

Sec. 47. 

13 anything due on it ; (1) questions as to part satisfaction of a decree (2) Suit 
by judgment-debtor against auction-purchaser to recover property* sold in 
execution, on the ground that being a tenant’s right it is not Baleable.(3) When 
a prior mortgagee has been made a party in a puisne mortgagee’s suit, and the 
puisne mortgagee has obtained a decree for sale on his mortgage, the prior 
mortgagee can have his rights settled in oxecution-proceedmgs by an applica- 
tion under this 8ection.(4) 

What a decree means is a question relating to execution ; and a suit there- 
fore which asks the Court lo construe a decree and ascertain plaintiff’s rights 
IS barred, notwithstanding that other parties against whom no relief is claimed 
are addcd.(5) So also is an objection to a partition made by a Collector; (6) 
an order refusing a representative of a deceased decree-holder his claim to 
continue the execution proceedings ; (7) an order declining to enlarge tho 
time fixed for redemption.(8) 

It is to bo observed (and this is not always undcistood) that an order may 
be, none the less, an oi der under this section because it is also passed under some 
other of the sections of the Code relating to the execution of dcaees. So orders 
under the following sections of the last Code have been held to be also orders 
under sect. 224 of that Code corresponding with the present section sects. 318 
and 334 ; (9) sect. 3I0a ; (10) sect 287, clause (8) ; (11) sect 29i, clause (2) ; (12) 
sect 294, last clause ; (13) sect. 243 ; (14) sects 232, 234 (15) In such cases tho 
matter is one ordinarily and from the nature of the case relating to execution, 
within the meaning of this section. If it js further one between the parties 


(1) 8hco Naram r. Chunni Lai, 22 A. 242, 
at p. 247 (1000). 

(2) Kristo Sloluneo Dosseo v Kaliprosono 
Ghose, 8 0 403 (1882). 

(3) Basti Ram t. Fattu, 8 A. 14C (1886) 
feuit barred]. 

(4) Bhojo Hari v. Gajcndra, 14 C. \V. N. 
072 (1000). 

(5) Ng^yrojee NusscnvaDji v Bajiaji Do^ 
siibliai, 0 Bom. L. K. I03C (1003) fcoustut 
dccroc declaring dclendani owner ; option 
to plainliS to purchase : failure of plaintiff; 
euit by lattsr to hare determined fais rights 
under decree]. 

(C) Krishnaji Xarayan r Damodar Para- 
shram, 6 Bom. L. R 048 (1903) (under b. 
205 of last Code ; suit barred] 

(7) Jeebankar ^laucbaram v. Pandya Fulia 
2 Bom L. R. 837 (1900) [order appealablo 
and therefore no revision] 

(8) Rango v. Bomshctti, 3 Bom L. R 651 
(1001) [orders appealablo]. 

(0) Kasinatha Ayyar v. Vthamsnsa Row 
than, 23 id. 529 (1001); Sandhu Taraganar 
r. Hussain .Sahib, 28 M. 87 (1901); Pit* v. 
ChuniUl, 31 B. 207 (1906) 

(lU) Mauikka Odayaa v. It.ijagui>aU Pillai, 


30 M. 507 (1007) ; but see Mahomed Mosrat 
V. Habil Mia, 0 C. L. J. 749 (1904) j Phul 
Chand Ram v. Kuisingh Fershad Mlaser, 
28 C. 73 (1809) ; Krip.i Nath Pal v. Ram 
Latshmi Dasya, 1 C. IV. N. 703 (1897)5 
Murhdhar v Anandrao, 25 B. 418 (lOOO) [at 
p 421, •• where tho dispute didnot fall within 
the tertus of a, 244 (c), no appeal would lie ”] ; 
PandiirangGovindPurandare e. Kriahnabai, 
I Bom. L R. 74 (1899) , ^lurlidhar r. Anaiul 
Rao,3Bom L. R 100 (1900) j Kedar Nath 
Seu c, Uma Charao, C C. W. N. 57 (1900) ; 
Imtiaxt Begam v Dhuman Begam, 29 A. 275 
(1907) 5 in Amir Rai v. Basdeo Singh, 5 
C L. J. 204 (lOOb), tho auction-purchaser 
was a third party. 

(11) Ganwa Prasad v, Raj Coomar Singh, 
30 C. C17 (1903). 

(12) Makk* v. Sri Ram, 24 A. 108 (1901) 

(13) Durga Kunwar v. Balwant Smgh, 23 
A. 478 (1901) 

(14) Steel V Ichamoyo Chowdhiain, 13 C. 
Ill (1886); Lingum Knihnabhupati v. Kan 
dula Swoiamayya, 20 31. 360 (1890). 

(15) BadrrNnraini’. JaiKuhenDas, lOA. 
483. at p. 490 (1891). 
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or thcir rcprc<!cnt.itJVM. witliiti the meaning o{ fMs section then the onler nlso 
f.ilH Within it and thcTC is an appeal , otherwise not 

The following have been held to ho within tlio section — 

An order disallowing objection that the value of proportv specified in 
sale proclamation was inadequate , (1) an order detemiining whether an alleged 
transferee from a decree-holder or hi.s legal representative is the representative 
of the decree-holder ;(2) or refusing to stay sale for nnder-valuation ; (3) or 
refusing to enforce execution on the ground that applicant is not transferee or 
representative or on ground of limitation *,(41 ot refusing delivery of posseMiou 
of jewels retained by Court in course of execution though not subjert-inatter of 
ilecrce ; (5) a suit to set aside sale on grounds that property not legally saleable, 
and that the real purchaser was the decree-holder who had not obtained leave 
to bid (6) An order refusing to set aside a sale to a decree-holder pnichaser, 
the decree in which suit has been set aside ; (7) a suit for recovery of lands taken 
by decree-holder in excess of terms of his decree , (8) a suit by deeice-bolder 
to recover purchase-money •, (91 an application for mesne profits by way of 
restitution, (10) ot on the same grounds to recover posseaaon of property ; (11) 
an order refusing to determine the question whether an occupancy holding is 
transferable according to custom or usage and is therefore saleable, (12) or 
erroneously holding that the same can he attached and sold ; (13) or an order 
refusing to set aside on appeal an order dismissing objections for d.efault of 


scribed m a decree for redemption ; (17) an application for restitution ot 


(1) Ganga Prowidf. lla)coQmftr Ghose,30 
a 017 (1903) [order sppc&laWe]. 

(2) Ganga Das Seal v. Ynknli Ah Dobashi, 
27 a 070 (1900) 

(3) Siirkaami Xaickat v. Ratna8atm,23 5E. 

•WS (1900) [order appcalablel; confra Siva- 
sam! Achi r Subrahmania, 27 259(1903). 

(1) Dadri Nar.ain t>, Jaiki'bon, 10 A. 4S3 
(1H91). 

(6) Appa Rao v. VenkataTBmanayatnma, 
23 M. 55 (1899). 

(0) Daulat Smgli v. Jugal Kwtiore, 22 A. 
103 (1899). and m Sitanalh CfiattcTjeo r. 
Atmaram Kar, 4 C W. N. C71. 572 (1900) 
[objection on grouml that property not Jiablo 
to attachment and sate); Gohar Kbalipa 
Bipan r. Kasimuddi Jamadar, 4 C. W. N. 
5.77 (1899), 27 C5. 416 [question of m(o 
ability ot occupancy lioUing) 

(T) UniPiImal v. Srinatii Roy, 27 CSIOj 
9. c . 4 C. tf. N. C92 (1903). 

(3) thru ilaliata i’, Slijama Churn 
Khsna«,2’ a 4S3 (189-1) 

(9) Rahim iid din «• Ram Ijil, 27 \. t'Ul 

(tool) 


(10) Collector ot Meemt n Kalka IVasad, 
218 A. 665 (1906). 

(11) Sheodehal8at»tv.Bhawani,29 A.348 
(1907) 

(12) UajidHogseuiv.IUgtiubarCSiovdhry 
27 C 187 (1899) ; Gahar Idialtpa Bipari v. 
KasuaaddtJanuular.ST 0.416(1809): e 

4 G W. N. 657. 

(13) Sitanath Chatterjaa n Atmaram, 4 G 
W. N. 571 (1900). 

(14) Lalnarain Sing^ v. 3Uhoined Rafi. 
uddin. 28 C. 81 (1900). 

(15) Monmohint Doasec r. I^kldnarain 
Chandra, SS G 116 (ao second appeal Ima as 
nano of the questions under a 153 of tfio 
Bengal Terwncy Act was decided); Sadlwi 
Cbaudhrl v AbbenaitiUn ^asad, SO A. 891 
(1903), awl ae^ notes on “ Fraud.” 

(10) Collector of Jaunpm r. Bithal Das, 21 
.4 291 (1902). in which it sras gencratly Uld 
down that tho section apphea as well to a 
d'tspQto ansiwt alter decree has Wn exeouleil 
as It does to a dispute «min;s preTinus to 
eaeeution. 

(17) Bangor. Bliniiifrt(i.2G B 121 (Bail), 
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money realised in execution of an cx parte decree in a suit in wbicli decree set 
aside and nrliicli is Bubsequcntly dismissed ; (1) or an order made on an 
tion arising out of purchase by mortgagee bolding decree for sale of portion 
of mortgaged property subject to mortgage; (2) a suit for a declaration that 
a decree has been satisfied and for an injunction restraining decree-holder 
from executing it; (3) or an order refusing dehvery of possession of pro- 
perties sold to a decree-holder in -eiccation of his decree, (4) of an order 
declaring the amount due under a mortgage-decree under sect. 88 of the Transfer 
of Property Act,(5) or an order refusing an application by judgment- 
debtor for recovery of the amount paid in excess of the decretal amount, (6) 
or an order setting aside a sale, or refusing to set aside a sale, (7) or dealing 
Vith a question relating to discharge or satisfaction although no formal 
application for execution may have been made ; (8) a suit to set aside a sale 
in execution of a decree on the grounds that the real purchasers ^cre the decree- 
holders who had not obtained leave to bid, (9) or on the ground that a 
compiomise alleged to have been entered into, whereby the sale was confirmed 
after judgment-debtors objection, was invaltd.(lO) Proceedings for deUvery of 
possession to auction-purchaser after sale, as where the legal repTcscntativc of 
the judgment-debtor resisted application for possession by the auction pur- 
chaser, alleging that portions of the properties hclonged to him and not to the 
judgment-debtor (11) A suit by a decree-holder at whose instance a receiver 
has been appointed to realize and pay off the decretal amount for a declaration 
that a lease alleged to have been executed by judgment-debt ois after the appoint- 
ment of the receiver was invalid ; (12) and a suit for Tecovering of possession 
of properties by a person in whose presence a decree was made although 
he was a minot, his remedy, if he could object to the sale under the decree, 
being by an application under this section ; (13) the question whether 
there was an agreement before decree by the decree-holder not to tccovct costs 
which the decree might award ; (14) an objection by the judgment-debtor 
to auction-purchaser’s application to be put into possession on ground that 


(1) Saran v. Bhagwan, 2.5 A 441, at p. 
412 (1903) 

(2) Erusappa r. Commercial L. SL Bank, 
23 M 377 (1899). 

(3) Deno Bundha Koiiily r. Han Mali 
Daow, 31 C 480(1904); 6.c .SaW.N. 393. 

(4) KMliinathAyyarr. Uthciroon8a,25M. 
.529 (1901); Kattayal Pathumay r Raman 
Monon, 20 M. 740 (1902); Sheo Karain r. 
Xnr ^iluliammad, 30 A. 72 (1007). 

(5) Aryan Bank v Kamma Venkata, 2fi 
M. 237 (1902). 

(0) Dlian Runwar r. Mslitab Bingli, 22 .iV. 
79(1809); Farnn i. Bliaswan.2.3 A. 411,442 
(1903) 

(7) JtaUa r Sriram, 24 A. 108 (inoi). 

(S) R^m KamTc'^ari r. Rukhan Sincli, 7 
W. K 172 (1902) 


(9) Durga Knnwar t. Balwant Singb, 23 
A. 478 (1901). 

(10) AiiliarSinglir Slieo Bro^atl,24 A 20fl 
(189S) 

(11) Madhusudan t. Gobinda Pria Cliow. 
dburanl, 27 C 34; s. c., 4 C. W. N. 417 
(1899): Sadasliir i. Narayan, 35 B. 452 
(1911)i dissenting from Bhagvati r. B.inn-ari, 
31 A. 82 (F. BKIOOS) 

(12) Mathewson v. OobardLsn Tnlvdi, 28 
C 492(1900). 

(13) Ram Cbandra Banncri'^c r. Ranjit 
Singh, 27 C. 242; a c, 4 C. B’. N. 403 
(1899). 

(14) LaldasNarandas r Kidiordas, 22 B 
4C3 (189C), Uist. in Bonodo lal Pakra-'ln »•. 
Brojendra Kumar Baba, 29 C 810, at p 812 
(1902). 
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sale wna invalid ; (1) an application to allow execution proceedingR to I'o 
rc-opcncd ? (2) a suit hy Ruroty for dorlaration of non-lialnlity as to portion 
of dccrec.(3) 

A cMO is not witliin tlio sretion if >t is a question wliicli does not relate 
to, and is not directly connected with, tlio execution of the decree, evonthough 
between tlio samo parties, (4) that ifi, if »t is not a question m respect to the 
furthciancG of ot hindrance to, or the manner of carrying out. the execution 
of the decree ; (5) ot does not arise between the parties to the suit in which the 
order was passed ; (G) or is a question which cannot be properly determined 
in execution ; (7) or xf it is an order not m execution, such as an mtcrtocutory 
order pending suit appointing a commission to mate partition subsequently 
to o proliraiaary dccrce.fS) or if it indirectly and remotely relates to the cxccu* 
tioa of tlio decree , (9) or the decree has been satisfied ; (10) or if on order is 
made not in execution of decceo but after execution and when such proceedings 
have como to an ccd;(ll) or the question is one not under but outside the 
decree, such as assessment of damages for excessive execution, (12) or for damages 
for injury to property after it had vested in him on the confirmation 
of the sale, (13) 

The section does not apply whew the decree has passed beyond the stage 
of execution and the Court ia/unrtus ofteio. So it does not apply to o suit by 
one of two judgmeat-debtoTS who has been compelled to satisfy the decree 
against the other judgment-debtor for contribution ; (M) nor where a person 


Chattcru.fiC W. N. <527 (JOOl) 

(31 Linja RedJy i- Hussam P.ciWy. 

M. 117 (1004). 

<41 Hoy Nundolal Bow f. Mir Abu 5yc<l, 
B C. L R. 43 (I87G) j Kflshec Kiahon Roy 
CUowdhry ti. Nooi Khan, 1 W. R. (Cjt. R.) 
45 ( 1807) [claim lor damage* in raspcct ot 
injury iuslaiocd by goods while undtraltach- 
ment in execution ol a decree winch was 
aftciwar J* set asuioj ; Sita Bam i'. BlahipabS 


(suit on unsatisfied order of insolvent CourlJ. 

(6) Ifaragobind Da* Koiburtn r. I'sari 
Dasi,15C. 187 (1857). 

(Q) KclliUram* r. Kclappan, 12 Sf. 223, 
230(1887). 

(7) Ciopi Karam Khauna V. ilansiahaT, 

A. 325 (1005). . ^ .s, , 

(8) Jogodi'hury TVlica r.Kaihrh Chundra 
lAhiri.24Cal. 723(1807). 

(9) Bcthvm r>eo Pras,vd r Tara Cbaml, 
«l 0. tv. K. 05'’. O'** (IP03). 


(10) Raja Pudmanund Singh Bshadoor r. 
Doorga Perahad Dooboy, 4 C. W. N. 39 
(1599) (czecutioo coao dismisvcd for non* 
payment of process fee— -not appealable]. 

til) Kar Prasad v. Sheo Bam, 20 A. 60C, 
503,500(1893); Bam Adbar t>. Kanin Dar, 
24 A. Bl9 (1902) ; Bujha Roy v. Bamkumar 
rwBhad. 20 C. 629 ; a c.. 3 C. W. N. 574 
(1899) [amending salo errtiGcale]; Ssddo 
Kunwar v. Bans] Dhor. 23 A 476 (lilOi) 
pb.]; Joliwira Mohan Tagore v. Mahomed 
Basir Cliowilfary, 52 C. 532 (1904) fnght ol 
auction purchaser to rofuod of porchawi' 
moDoy when audion sale set asiJo] ; Bbimal 
Das r. 3(t. Ganc^ba Koer, 1 C. tV. K, CSS 
(1697) ; Gbulam Shahhir r. Dwarka t>osad, 
18 A. 30 (1895) [an order directing deUrcty 
ol po»«r««ioij to an aodion-purehaacr, not 
appeaUbl'"] Coa/ro : Mottia v. Appa«ami, 
13 it 504 (1690). 

(12) Deoo Kath Barukya r. Bam Kamar 
Chuekerlmtty. C Ct 1 a J. 537 (1904) 

(13) KoLntsviia r. Kohotavita, 17 M. h, J, 
B>3{)907}: a.c.,31 31.37. 

(14) lUmsaran pande r 3anhi pawh*, 18 
.A. 100 (1895) 
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cannot as transferee execute the decree, in which case of necessity he must 
8ue.(l) Where a decree is executed by delivery of formal possession a cause 
of action exists against a defendant who remains in occupation of the 
premise3.(2) A question relating to execution pre-supposes a person against 
whom execution is sought and cannot arise between decree-holder and a com- 
plete strangcr.(3) And the section does not apply when the question is 
not between parties to the suit in which 'the decree was passed, hut between 
parties who both claim to be representatives of one of such parties ; (4) or 
the question is one which forms no subject of enquiry in the suit and could 
not form the subject of enquiry in execution of decree. (6) A dispute between 
two judgment-debtors as to the right to property sold in execution is not within 
the section.(6) The question whether the decree itself is valid is not one relating 
to execution.(7) The section docs not apply when a previous suit is com- 
promised and dismissed, defendant agreeing to do soinetbing, and on his failure 
plaintiff sues to enforce it, there being no direction in this respect in the former 
decrco.(8) A question as to whether there has been an adjustment of the 
decree which has not been certified cannot be raised under this section.fO) 
A charge for maintenance created by a decree is not enforceable in execution (10) 
An application by purchaser to set aside sale of immoveable property sold 
by the sheriff in execution of a decree or for compensation on the ground of 
deficiency in the area of the land sold is not within the section ; (11) nor is the 
question of the right of an auction-purchaser to a refund where the sale has been 
set aside (12) A suit has been allowed to recover properties not included in a 
moitgage though inadvertently mentioned in the plaint and the decree (13) 
Any questions that arise as to an order absolute for sale or foreclosure of mort- 
gaged property are ROt within the section (14) Nor is an order in proceedings 


(J) Paiupathy Ayyox r Kollian<l», 28 JL 
04 (1004). 

(2) Has^an Raja Cbauilry r. Kallash 
Chandra Smgha, 8 C W. N. 40 (1903), 
lolIowiDg Shama Charan Chatlerji t' Madbab 
Chandra Mookcrj'ee, 1 1 C 93(1884) Contra: 
Stadhu Sudan Das v. Gobmda Prlya, 27 C 
36 ; B p., 4 C. W. N. 410 <1899) 

(3) Nagamiithn v, SaTariraotha, 15 Jf 
220 (1891) 

(4) Genr Slohun Gouh i'. Dmo Natli 
Karmakar, 25 C. 40; b c, 2 C. W. N. 70 
(1807). 

(0) Hanmant v Snrbabhal, 23 B 394, 390 
(1893) And it docs not apply to an order 
that the plaintiff may bo alloncd to execato 
Iho dccrco j< he fulfdicd certain conddlom at 
(lifforcnt stages of the proceeding, Snnivas 
f. Kcaho (1911). U a !>. J- 489. 

(0)Ka8tura Kunwar r Gay* Prawl, 29 
A. 207 (1900). 

(7) ArunachsUam f. Mnrogappa, 12 M 
TMtl (1800) (application lo set asalo a decree 
pa'sed witii llic consent of tlio minor's 


guardian hut without the sanction of the 
Court rejected— no appeal lies); Dhanirani 
Mahta v, lAJchineawar Singh, 23 C. 039 (1890) 
(objection tiiat the person nho was said to 
liaro consented to the decree had no antliority 
to consent] 

(8) Cliundal Dult r. Ifiralal Du(t, 7 0 W. 
N 158(1902). 

(9) Bamdoyal Banerjcc r. Ram Uuri Pal; 
30 G. 32 (1892) ; but sec as to soparato suit, 
Deno Bundhu Nuady v. Hanmati Dassee, 
31 C 480, at p. 485 (1903). 

(10) Matangineo Dassee « Chooncy Money 
Dasscc, 22 C. DOS (1895) ; sec also Atonacbala 
f. Zamindar of Sivag'n. 7 M. 328 (1833) 
[decree charging impartible Zamindari) 

(11) Ram Narnin n. Dwarlca Nath Kliettry, 
4a W K. 13 (1899). 

(12) Jotindra Mohun Tagore v. Mahomed 
Basir Cliowdliry, .32 C 332 (1904) 

(13) Ram Chander r.Kondo, 22 A. 442 
(1900) 

(14) Akikunnissa Bibeo r. Rooplit Das, 25 
O 133 (1897) [dissenting from Kedar Nath 
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before Courts of Itevenue uiuler Act XII. of 18dl,(l) or an order passed in 
CTcrcise of inherent poTvers to punish for contcmpt,(2) or cases arising under 
Act X. of ISoO (Landlord and Tenant Act) (3) Wliere formal possession has 
boon given under n final foreclosure decree but the mortgagor has continued 
in actual posscs.sion, the remedy is by suit (1) An application under sect 390 
of the last Code for an appointment of a Commissioner is not within the 
section.(B) 

Fraud, — It was well settled law under sect 244 of the last Code that when 
circumstances affecting the validity of a sale jn execution had been brought 
about by tbo fraud of one of the partio.s to the suit or the auction-purchasci 
and gave rise t-o a question between these parties such as, apart from fraud, 
would be witbin the provisions of that section, a suit would not lie to impeach the 
validity of the sale on the ground of such fraud (C) 


r lalji Sahai. 12 .t. Cl (ISOO) s Oudh Uilian 
I.al f. Nagesbwar Lai, 13 A 278 (1801)], 
Tarapado Ghoso r. Kamini Dasieo, 20 C C44 
(1901); Hatem AU Khandkar t- Alidiil 
flaffar, 8 a W. N. 102 (1003) 

(1) 21asik*ulla Khan v. Majidunmssa, 2C 
A 149 (1003) [application for refund in 
consequcDCo of the rercrsal or modiCcation 
In appeal of a decree under above Act : 
separate suit Les] 

(2) Godo Ram t*. Suraj Jfal, 27 A. 3S0 
(1901) [sneh an order not a decree and no 
appeal]. But where there is a genuine dis- 
pute between the parties as to esceution, it 
should bo dealt with under this section, and 
not on a motion for contempt : Jamset]! v. 
Sorabjee, 0 Bora I, R. 1301 (1007) It lias 
been also said that an osccuting Court has 
no inherent power to commit for contempt : 
Santarahnga Rcddi i’. Kandasami Tcran, 17 
M. L J 331(1907), citing Kochappar Saelii 
Devi, 2C 51 494. 

(3) Damoodar r. Iswar, 10 C. W. N. 78 
(1910) 

(4) Jagan Nath r. Milap Chand, 28 A. 722 
(1900) ; Wilayati Bogam r. Nand Kishore, 
10 A. 231 (1908) 

(5) Jatlar. 5Iadepalli,1751 L.J 141(1900) 

(C) Siohendro Naram aiatnraj r. Oop.sl 

■ W. N 

havr]; 

Prosunno Kumar Sanyal «•. Kali Das Sanyal, 
10 G C83 (1892) r. G Tlio Allahabad Ifigh 



High Courts. SeoSarodaChumChockerbutty 
r .Mahomed IsufMcab, 11 G 376,378 (1885) ; 
Balladeb r Anadi, 10 C 410 (1884) [m this 
case the matter bad been dealt with in 
oxcention ] ; Siva Fersbad Slaily v. Nundo 



Chandra Bairagi, 26 G 326 (1896) ; Hira Lai 
Ohoso r Chandra Kanto Ghose, 26 C. C39 
(1899) (in this caao apphealion was under 
B 244] ; 8 c , 3 C TT. N. 403 ; Brojo Copal 
Sarbar v. Biisinranissa Bibi, 18 G 170 (1 837) 
[m this ease It waa held a suit would ho 
because a 2 1 1 of the Code had no application 
to proceedings m execution of a decree under 
Act X. of 1859] ; Viraragliava f. Venkata, 
ebarj-ar, C M. 217 (18S2) (referred to witJi 
approval in Krisbnan r Anjnadicllani, 16 

Xf 4i”e?eiv>\T. d,.-. , <- • 

Kanade, 6 B 14S (I8S2); Salhara’m r. 
Damodar. 9 B. 408 (1885) ; Adliar Monro 
Dassi r. 5Ionmolba Nath Bose, 6 G W, N. 
279(1901); Mathura Das i 'Loehman Ram, 
24 A 239 (1902) ; Kokil Singh r. Edal Singh. 
.31 G 3SS (1904) As to what ennatituUs 
fraud vitiatingthe sale.secSm.SaratKumari 
r. Neraai Cham Dry, 8 G W. N 265 (1900) ; 
Rnjoni Kant Bagebi t.Kossam Uddin ALoud, 
4 C W. K. C38 (1899) ; Gaya l>ra.<^ad 5Lsr r 
llamlhif Singli. 28 A. CSI (1906); and s-x 
Asaban Bann r Anan>la. 14 C W. N 
(lOM) (effect when: titere « corapro-:i.j<. ti,*l 
nossle): AVIul ProdLan r 3Iar.nijU.i '.a*' 
ISC K.I ni6(i5i3i(r,<-,.„«^.„:„» 
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This rule war, of course, subject to this, that tbo other coniiitions of the 
section cx.stcd, viz., that the question \ras one arising bctn'ccn the parties to 
the suit or their representatives. So it was held that as between a parfy to 
the Suit and a stranger, the provisions of sect. 312 of the former Code did not 
debar the person aggrieved from instituting a suit, if he could establish that 
a material error in the sale had Ua origin not in mere irregularity hut in fraud.(l) 
So also in the under-mentioned case, (2) while the suit was held to be barred ns 
regards those plaintiffs who were parties to the suit the sale in which was sought 
to be set aside, it was hold to lie at the instance of the other plaintiffs who had 
been no parties to such suit. 

It was held that when a decree or purchase was made Vinami, sect. 244 
did not apply, and a suit would he, as the section could not be applied on the 
footing that the persons really interested were parties to the proceeding (3) 
and that the auction-purchaser could not be regarded as a party to the 
suit.(4) Though this case was not referred to, it must bo taken on this 
latter point to have been overruled (5) by the decision of the Privy Council, 
that when a question relating to execution has arisen between the parties to 
the suit in wliich the decree was passed, the fact that the purchaser, who is 
not party to the suit, is interested in the result is not a bar to the application 
of the section (6) A judgment-debtor was held entitled by an application 
under sect. 244 to have an execution sale of his properties set aside if he alleged 
and proved fraud on the part of the decree-holder, though no fraud 
was alleged or proved against the auction-purchaser, who was a stranger to 
the suit. The auction-purchaser was of conrse entitled to have the purchase- 
money paid by him refunded by tho decree-holder. "When during the 
pendency of an application under sect. 244 to set aside a sale tho sale is 
confirmed, such confirmation was held to be no bar to tho maintenance of the 
application even though the auctioa-purchsscr was a stranger to the euit.{7) 


(1) Viraragliara v. Venkatacharyar, C .11. 
17,219 (1882) 

(2) Jsgan Nath Gorat r Watson tt Co , Ift 
C 311 (1892). 

(3) Mobendro Narain Chaturaj r. Gopal 
jrondnl, 17 C. 709, 777 (1890), m which caso 
it was held that tlio qoestinn did not arieo 
between “ parties ” 

(1) Ib. nt p 778. 

(5) Bliubun Wohun Pal r. Nnndo lol Doy, 
CC C. 321 (1809) [see Moti IaI diatcrboUy v. 
nu«dck Cliandra Bairsgi, 20 a 320 (1896) ; 
Durg.i Kunwar v. B.ilwant Singh, 23 A. 479 . 
(1001); Kherodo Snndan Rjbi r. Jnanendra 
Nath Pal Cliaudlmri, 0 C. W, N. 2S3 (1901)], 
whleh dealt witli tho objection that tho 
aoetion piircbaserwasnotapaity. IVhether 
such purchaser Is real or nominal makes no 
dHTercnco. Querre avhetber tho enso of a 
licnami docrco bolder, nhieli was also dealt 
wilh by the r. B. decision, ia still open. 

(ii) fVoaunno Kumar Sanyal r Kali Das 


Sanjnl, 19 C. 6S3, C39 (1892), followed in 
cases cited in last note and in Ilira Lai Ghoso 
f Chundra Kanto Ghose, 26 a 039 (1899), 
in which it was also held that an appeal would 
lio at tho instanco of tho auction'purchascr : 
Neniai Chand Xnnji v. Deno Nath Kanji, 2 
C W. N. G91 (IS9S){ Bhubun Jlobun Pal 
i>. Eaja Peary Mohan Mukerjee, 3 C. W. N. 
IjXXX. (1899) ; Doyomoyi Dasi v Rarat 
Chandra Mojumdar, 25 C. 175, 177 (1897). 

(7) Klicrodo Sundari Debt v. Jiiancndra 
Nath Pal, 6 C. W. N. 283 (1901) ; Hungsha 
Jlajillya r. Tlacouri Das Karmakar, 8 C. W. 
N. 230 (1903), dist Mohesh Cliaadra Bagchl 
r. Dwarfca Nath Jhtra, 21 W. R. 2C0 (1875) 
[innhich It was held that howorcr fraudulent 
the conduct of a plaintiff in a suit may be, if 
tho pucelisjer is not implicated in the fraud 
thn ambdity of tho salo is not affected ; but 
pointing out tliat tlio different rule holds goml 
where not only tbo decree but tho auction- 
proceedings am fraudulent] 
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An application to set nVulc a sale on the Rronnd of fraud may be mode even 
after the sale liaa been confirmcd.(l) 

ifi L 1.1 !.««„ .,gj ando and 

'■ ■ , ■ ' . • ■ .to fraud on 

, : • ' ■ _ was held to 

come undcr'sect. 211, something more being alleged than a material irregularity 
in publishing or conducting the sale wnthin the meaning of sect. 311 of the last 
Code (2) But a mere allegation of fraud without any attempt to substantiate 
it was insufficient (3) 

In order, however, to determine whether a ease in which fraud is alleged 
comes within this section or may bo made the subject of a separate suit, it is 
necessary, apart from any other conditions annexed to the section, to ascertain 
whether it is the decree or the execution proceedings under the decree which 
are alleged to be fraudulent Proceedings under this section presuppose tho 
existence o! a valid and binding decree (1) The section was held not to apply 
to a case where tho judgment-debtor tried to set aside the effect of a decree, 
but it referred to proceedings in execution based on the decree as if it were 
perfectly good and valid (Q) Under this section the questions to be decided 
in execution are questions relating to the execution, discharge, or satisfaclion 
of the decree. A question wliethcr tlic decree itself was obtained by fraud or 
collusion was held not to be one which relates to the execution, discharge, or 
satisfaction of tho decree, hut wliicli affects its very subsistence and validity (C) 
The question whether tho decree souglit to be executed was obtained by fraud 


(1) Watud-un-Nissa f. flifdhan, 27 A 703 
(1005), and eases there cited. 

(2) Kemai Cband Kanji v. Deno Nath 
Kan]i, 2 C. W. N G91 (1808) j Bhubun 
Jlohan Pal v. Raja Peary Jlohun Slookcrjeo 
3 C. W. N. LXXX. (ISOO). As to these two 
sections, see indgment of Ghose, J , in 5Io- 
hendro Narain Chaturaj r. Gopal Blondul. 
r. B. 17 C 709 (1890), in which the learned 
Judge was of opinion that an application to 
set aside a sale for fraud was not provided 
for in the Code either m a. 211 or 311, that 
the executing Court had, howoTer, inherent 
power to set aside a sale before confirmation, 
but that after confirmation tho Court of 
execution was funclut ofcto, and that the 
matter could only be dealt with by separate 
suit. At one time It was not clearly under- 
stood that after a decree had Icon fully 


as stated in the test, that an application lay 
under s. 2 11 whether before or after confima. 
lion of the sale; see Jagan Nath Gorai r 
Watson tCo,19a31Utp3ll (IS'>2). and 


tlio F. B caso cited. Sco also Golam Ahail 
Chowdhryr. Judbistir Chandra 8aha, 7 C W. 

N. 305 (1002) : 8. c . 30 a 142. 

(3) Umakanta Roy f. Dido Nath Sanyal, 
28 C 4(1900). 

(4) Ram Narain Tewari t. Shew Bhunjan 
Roy, 27 a 197, 200 (1899), the terms Tahd 
and binding were here cited with referonco 
to fraud. It has been held that whero tbero 
w as no Subsisting decree the matter was yet 
within 8. 214: Doyamoyi DasI r. Barat 
Chunder Mojnmdar, 25 C. 175 (1897) ; also 
when the decree did not warrant a aalc at all 
but provided for satisfaction ont of money in 
Court : Jsgan Nath Gorai r. Watson & Co , 19 

O. 311, 341 (1892): ^so where it was con- 
tended in a nortgsge-sut that there hod been 
no decreo abaolnte directing the sale ; Stea 
Pershad Mmty r. Nando LaH Kar Mahapatra, 
IS C. 139 (1690); Itanhar Kanta r. Ram s 
PanJo. 33 B. COS (1909). 

(3) Khetra Pal Fmgh Roy r. $hv»m\ 
Prosad Birman, 32 C. 2GS (1904). 

(C) Sudindrsr.Bhtidan.9U.8i>,S3(18S5); 
Dhaniram Mobta r. Lcchraeswar Biash, 23 
<1 f.39, nil (1S9C) 
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wa3 thus held not to be within the scope of sect. 244 (1) and could only be raised 
by a separate suit (2) 'When, therefore, both the decree and in consequence 
the sale thereunder were impeached on the ground of fraud, the remedy lay by 
separate 8uit.(3) But, as already stated, if the decree was not impeached for 
fraud but only the execution-proceedings thereunder, the question had to be 
raised in those proceedings and a separate suit would not lie. 2& objection, 
therefore, to a sale of property in execution of a decree on the ground of fraud 
is a question to be determined exclusively under this section, even though the 
purchaser was no party to the decree. 

“ Court executing the decree.” — ^That is, either the Court which 
passed the decree or the Court to which the decree has been transferred. 
The provisions of this section govern the pioccdme of both such Courts (4) 
The words must be interpreted to mean the Court executing the decree 
at the time when the application is made ; and they do not include the Court 
which has executed the decree and has thereby become fundus The 

section is limited to Courts executing the decree, and therefore an order 
refusing to stay execution by a Court which is not executing the decree is not 
appealable.(6) 

"And not by separate suit.” — A separate suit ought not to bo insti- 
tuted unless all questions between the parties or their representatives cannot 
he decided m the original suit, (7) and all questions which can possibly be deter- 
mined in the execution proceedings should be so determined (8) The existence, 
liowevcr, of a decree cannot bat a fresb suit between the parties in respect of 
rights which cannot bo worked out without additions to the decree which the 
Court of execution has no power to make (9) 

It has been held that this section does not absolutely bar a suit, but pro- 
hibits in a separate suit between the same parties to a decree, any relief being 


(1) Moti Lall Chakcrbutly v. Rassici; 
Chandra Bairagi, 2G G 32C, 328, 332 (189G) ; 
Tallapragada v. BoorngapaUi, 28 IL 402 
(1907) ; Debendra NaUi Bhattachnrjre v. 
Fraaanna Kumar CliakiavarU, 5 C. L J. 328 
(1907). 

(2) .Sadtudrav. Bbudan,9M. 80, 83(1885). 

(3) Abdul Hazumdax v, 3Iahomcd Gazi 
Cliowdhry, 21 C. 005 (1894) [dist. in KeaUab 
V. Durga, 1 C. W, N. rxl, in which the 
decree liad already been set aside but not on 
the ground of fraud] ; Ram Narain Tewari r 
Shew Bliiinjun Roy, 27 G 107 (1899) [in 
this case the decree, which was ex parie, bad 
already been set aside and not on the ground 
of fraud, which, however, tbo plamtiQ by hia 
suit desired to go into] ; llloti Lall Chaker- 
butty f. Rnsaiek Chandra Biuragi, supra i 
Sudindra v. Bhndan, supra ; Preo Kath Roy 

Mnhesh Cliandra Sloitra, 24 G 54G (1897) ; 
Kedar Kath Miikerjeo r. Prosnnno Komar 
Cli’iMerjre. r, C' \V K. 6-59 (I90l) See 


question of fraud and liability for fraud 
discussed in Chitambar v. Krishnappa, 2C B. 
C13, 547 (1902) : Debcndr.a Nath Bhatta- 
charjeo r Fraaanna Kuraar Chakravartl, 
6 G L. J. 328 (1907). 

(4) Gbazidm v, Fakir Duksh, 7 A. 73 
(1834) : Oudh Behan Lai v Nageshwar Lai, 
13 A. 278 (2690) 

(5) Fakniuddin Alohamcd v. Official 
Trustee, 10 G S38 at p. 540 (1834). 

(6) Rnmchandra r. Balmukund, 29 B. 71 
(1004): discussed in Srmivas v, Kesho 
Prosad, 14 G L J. 489, 49G (1011). 

(7) Jogemoya Dassi v Thakomani DassI, 
24 G 473 at p. 487 (1890). In Chaudn 
Ahmad Baksh v. Seth Raghubar Dayal, 23 
A. 1 (1905), the P. G held that the suit was 
not barred. 

(8) Jogemoya Dassi v. Thakomani Das^i, 
at p 492 

■ (9) Gopi Narain KLanna v Babii Bon- 

aidhar.nC W. N 677 (lOi).'.) 
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{^ranted which mtcricrca with the conduct o{ the e-xccution luocccdiiig^ of the 
Court executing a decree (1) In considering whether the scope of any suit comes 
within the section, regard must be liad hotli to the came of action and the relief 
claimed Thus the question of an uncertified adjustment may be a matter 
relating to execution, and no suit is permissible wlncb has as its object to restrain 
the execution o! the decree on this ground ; hut it may be that a suit would lie 
for other relief which had as its subjcct'nmttcr such uncertified adjustment (2) 
Further, this section differs from sect. 11 which bars the trial of an issue. This 
section hats a suit brought for tlic determination of certain questions specified 
therein, hut does not bar the trial of any issue involved in those questions if the 
issue is rawed at the instance of a defendant in a smt brought against him (3) 
Where the execution proceedings arc closed, a separate suit mil lie, as the section 
is then no longer applicable (4) 

“ Arising.”— It has been said (5) that this word should he read as “ directly 
arising,” otherwise the most remote enquiries would be possible in the execution 
department. Probably, however, it is best not to import words into the section 
and to detcrnunc in each case whether a question does arise which is dealt with 
by this section. 

The following considerations establish that for the purposes of this section 
an objection made by a party to tlie decree or bis representative against 
whom execution is appbed for, to the effect that property b held by 
him by a right or title not rendering it liable to attachment in execution of 
such decree, is a question arising between the parties. The provision formerly 
in force corresponding to sect. 241, namely, sect 11 of Act XXHI. of 1861, 
was hmited in its operation to questions arising between parties to the suit, 
and the question arcse whether the term " parties” applied to persons who had 
not been made parties before decree but against whom execution was sought 
as hens of the judgment-debtor upon his death after decree In the last Code 
the words ” or their re^rescnlaUvcs " were added and apphed to persons against 
whom, or against the property in whose hands, execution was sought, on the 
ground that they were the heirs of a judgment-debtor who has died after decree. 
As regards the kind of questions intended in sect. 241 of that Code, the matter 
was fairly clear from the provisions of sect. 234. Under that section (now CO) 
the representative could liavc been made Lablc ” to the extent of the property 
of the deceased which Ims come to lus liands and has not been duly disposed of.” 
So that two kinds of property could be attached First, property of the ancestor 
found in the hands of the heir , second, the property of the heir, from whatever 
source derived, to the extent to which ho had wasted the assets that had descended 


(1) Azizan i' ^latuk Lai Saha, 21 C. 4S0 
(1803) 

(2) Ib , at 1>1>. 450, 459 

(3) Lluram All Shaik r. Gojv Kaiilli 
Rhaha, 21 0 355 (1897) ; folL in Nil Karaal 
Jlutcrjoc r Jahtiabi Cliowdhurani, 20 C. 910 
(1899). 

(4) U.iiuan,«dHuCliaUi.Kiiimari'ut1i*lli. 
0 M. H. C. n. 301 (1871); FatarudJjn 


^loliamed r. Official TVustce, 10 C. 534 
(I8Si); Rash Cebary Uondal r. RaLbal 
Churn Moodal. 1 CL tV. 1C 703 (1697). Bee 
Haragobind Dass Kolburto r Isaori Dasai, 
15 a 1S7, at p 191 (18S9); Cinlhari Lai n 
IChu-hah Ram, 31 A. 30* (1909). 

(5) Ptr Duthoit, .T., ,n Ram Ghulani r. 
] »« arVa lUi. 7 Jl 170. at |. 171 (1861) 
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to hiui without satisf^ug the debts oj the deceased. Where pvopeity is eaid 
to he liable to execution in the hands of heirs as assets inhciitcd from their 
ancestor, in such a case the question that ordinarily arises is, whether 
the property has ao descended or not. That is a question in which the 
parties interested are the ju(^ment-cteditor on one aide and the alleged heir 
himself on the other. The persons interested would be the same if the property 
against which execution was sought were the property of the heir himself which 
it was sought to charge on the ground of his having wasted the inherited assets. 
The piovision in the former sect. 234 for talcing an account made this plain. 

An examination of the decisions led to the same result. The cases fell 
into two classes. The first class consisted of cases in which a person is 
originally made a party in a representative capacity, or U subsequently made 
a party in consequence of the death of an original party before dccicc. In 
this case it was clearly settled that such a person was a party to the suit within 
the meamng of sect 244, and that a question between him and the 
decree*holder, as to whether property had come to him as the repiesentativc 
of the judgment-debtor, and so was hablc to bo taken in execution of the decree 
against him as such representative, or on the other hand belonged to 
himself alone and not in such representative character, was one that must be 
decided in the execution proceedings, and not by suit. The governing 
authority on the subject was the decision of the Privy Council in Chowdry 
. Wahed Ah V. Jumaee ; (1) and it was followed and applied in the sense indi- 
kcated in several subsequent cases in this country.(2) The second class of 
leases consisted of those in which the representatives had not been made parties 
to the suit before decree, but in which, in consequence of the deatli of the 
judgment-debtor after decree, a question arose as to the rights of the decree- 
holder to execute the decree against the representatives or the property said 
to have descended to them. Under Act XX.II1. of 1861, it was held, both 
by the Sladras (3) and Calcutta (4) High Courts, that representatives proceeded 
against in execution of a decree against the person they represented were parties 
to the suit ivithin the meaning of the section corresponding to sect. 244 
of the last Code. That question no longer arose under the Code of 1882, 
because in sect. 244 of that Code the representatives were expressly mentioned 
In both of those cases andin a senes of subsequent cases it was held in accordance 
ivith the analogy of the other class of deciwona already mentioned, that 
questions arising between a decree-holder and the representatives of the 
judgment-debtor as to whether property had come to the representatives as 
such, and so was hable to be taken in execution, or was their own propexty 
derived from any other source, and therefore not so liable, must be decided in 
the execution-proceeding and not by suit (5) There were other cases in which 


(1) II B. L. P>. 119 (1872) i Oscemimnissa 
Khatoon v. Aniccrooiussa Kbatoon, 20 W. R. 
162 (1873) : Arundadbi Ammyor v, Ratesha 
Ayyar.OlL 391 (1832). 

(2) Kimba Jlarishct v Silaram Poraji, 9 P 
45S (1885). ' 

(3) BudJu Rainaiya r, Venkaiya, 3 31. 
11. C. II. 263 (1806). 


(4) Amocrunais^a Kliatuon v. Slozufler 
Hosscio Chowdbry, 12 B. L. R. 63 
(1873). 

(5) Kuriyah v. Jlayan, ^ JL 255 (1883) ; 
Ram Ohulam v. Hazarto Kuar, 7 A. 647 
(1835) ; Sito Ram v. Bhagwaa Das, 7 A. 733 

(18SS). 
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the decisions turned upon considerations whicli did not apply to the case men- 
tioned. They were eases in which it was held that a claim either by the 
judgment-debtor or by his representatives to property attached m execution, 
made not in his own right but ns a trustee, (1) did not fall within sect 214 of 
the last Codc.(2) 

Two propositions were then cstabbslicd under the previous case-law : 
firstly, that where in execution of a decree for a debt due by a deceased person, 
property in the bands of his rcpresentativo w’as attached, a claim bytheieprc- 
sentative to have the property released on the ground that it was his own private 
property fell not within sect. 278 of the last Code but withm the section corre- 
sponding to this (3) Secondly, however, if the judgment-debtor obj'ccted to 
attachment, not on the ground that the property was his private property but 
set up &jua tcrtu, namely, the right of tlurd parties not Leforc the Court as parties 
to the suit or their repiescntativcs, then the matter fell within sect 278 of the 
last Code and not this section (4} Thus where the judgment-debtor alleged that 
ho was in possession only as thebait of a deity to whom the property hod been 
dedicated, it was held that the ease fell within sect. 278 read with sect. 280 of 
the last Code, and not withm sect 244 of that Code, now represented by this 
Bection.(5) 

Questions arising between whom.—Questions may possibly arise 
between a party on one side and a party on the other side, or between a parly 
on one side and the representative (» c heir, exccutoi, administrator or transferee 
within the meaning of the term hereafter stated) of a party on the other side, 
or between representatives on both sides, or betweena party or his representatiN o 


(1) ghaoLar Dial t Amir Haidar, 2 A 
7C2 (1880), Nath Mai Das v Tajaramul 
Husain. 7 A 30 (1835). The caao of Bahon 
r^al 1 -. Gaun Sahai, 8 A. 020 (1880), m which 
tho facts were very peculiar, was decided by 
ono at least of the Judges beforo whom it 
camo on tho ground that it fell within tho 
eamo principle, 

(2) Rajrup Singh f. Rarogolam Roy, IC C. 

J T, , ,1. 

(3) Ib ; Punchanun Bandopadnya t, 
Rabta Bibi, 17 C. 711 (ISW) F. B. ; Seth 
Cband Mai f. Durga Dei, 12 A. 313 (18S9) 
[foil. Kali Charan f. Jewat Dube, 28 A. 01 
(lD05)Ji Mnngeshar Kuar i'. Jarooona 
Piashad, 15 G C03 (1880); Beni Prasad 
Kunwar f. Lukhua Kunwar, 21 A. 333 
(1899): Yengapayyan v. Mahalinga Bhat, 
2C 5L 501 (1902) [question raised as to 
whether iiijpro>'emcnt8 attached in cseculion 
were property of deceased ]udgincnt-debtor 
or of his representatives In their own right]. 

(4) Shankar Dial f, Amir, 2 A. 752 (IS«0) 
[objection by judgment-debtor that be held 
on account of an endowment]; Nath Mai 


Das V. Tajammal Husain. 7 A. 30 (1889) 
[objection by same that bo was in possession 
as ^fntwaUi]; RcK>p LaU Dass v. Bekani 
Olcah. 15 C. 437 (18SS) [same]. folL in 
Murigeya v Ilayst Saheb, 23 B. 237 (1693) ; 
Bhajahan Pal f. Ram Lai Dos, C G W. N. 
63 (1901) [objection that property debuUur'} ; 
Ramanathan Chettiar i. Lews! Marakayar, 
23 )L 195 (1893) F. B. [claim to bold as 
trustee where it was held that the claims of 
third parties whether put forward by them- 
sclics or by & party to the suit must be dealt 
with under ss. 278-2S3 and not under e. 244 
of tho last Code] The dcchton in Beg Raj 
Slarwnri r. Knndali Debya. 8 G W. N. 353 
(1902), and a dictum in Upendra Bhatta v. 
r-anganatba Bbatta, 17 5L 399 at p. 400 
(1893), appear to be against this view. In 
Rani Indomati r Jageshar, 26 A. 611 (1900), 
it w as held that them was nothing to compel 
an objection under a. 273 ; Budrudeen r. 
Abdul Rahim. 31 M. 125 (I90S). 

(5) KaHicfcr.Ashntosh, 39 0.293(1911); 
J6 G W. N. 26. F. B Cf. Jogeodra r. 
Cobioda, 35 G 361 (I9U3). 


/ • 
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oa one side and the auction-purchaser or his representative on the other. It 
has hcen held that the section does not cover a question between a party to a 
suit and Jiis representative.(l) 

Parties. — ^This means parties to the suit and on the record (2) It means 
parties who have properly been made parties in accordance with the provisions 
of the Code. Thus where a hlahomcdan infant was represented by his father’s 
brother (who has disqualified because his interest was adverse) it was held that 
the minor had never been a paTty.(3) Where a decree is passed against one who 
represents others, all persons whom he represents are parties, as in the case of 
a Xarnavan and members of the tartc<id.(4) If the question arises between 
parties the section cannot be evaded by adding an unnecessary party to the 
8uat.(0)^ A decree-holder does not cease to be a party by becoming a purcbascr.(O) 
In a suit for partition a compromise was entered into by all the parties except S. 
and a decree obtained in the terms thereof. In execution S. was dispossessed, 
and presented a petition to the Court objecting that the decree was not binding 
on hep It was held that she was a party and entitled to appeal.(7) Defen- 
dants not joining in compromise on which decree was passed were held not to be 
judgment-debtors (8) It was held that where a decree or purchase was made 
henami sect 244 did not apply, it being said that it was not necessary to apply 
tliat section on the footing that the persons really interested were parties (9) 
But this case, m so far at any rate as it held that the matter did not como within 
the section as far as the auction-purchaser was concerned, must he tahen to liavo 
been overruled by the Privy Council.(10) It was held that the Collector, and, 
in proceedings relating to the enforcement of an order under sect. 412 of 


(1) Hagan Lai Mulji r. Doslu Alulji, 25 
]! 031, 635 (1901). 

(2) Seo Dutto V. Gonesb, 5 Bom. L. B 952 
(1903), in wliicb the ecetjon was held in- 
appliiable as tho plamtiS was not a party 
to tho previous suit. In Bishen Dyal Singh 
I'. Sagar Smgh, 2 C W. N 311 (1896), a 
person obstructing the dccrco-boldcr at tbo 
instigation of tho judgment-debtor was held 
not a party : Ameer Ab, J , daLit And so 
in Bankarabuga Rcddi tv Kandasami Teran, 
17 31 L. J. 334 (1907), it was held that the 
section was not appLcable where tho person 
v-iolatiog tho rights of the attaching decree- 
holder was not a party to the original suit , 
and consequently a suit for damages will 
he against bun. 

(3) Rashid-un-Nisa t>. Huhammad Ismad 
Khan, 36 1. A. 103, 175(1009); s. c , IS C W. 
X 1182; Xarsingh v Jehi, 15 (J. L. J. 3 
(1911): Purno Chandra t>. Bejoy Chand, 18 
C. L. J. 18 (1013) , Kunwar Partab Singh v. 
Dhabuti Bingh. P.C., 18 C. L. J. 384 (1913). 


(4) Marmttai Pathram, 30 3L 215 (190G), 
and consequently an objection to attachment 
was held to fall under s 278 ; Mathu v. 
Paramaswaran, 17 3L L, J, 377 (lOOC) 

(5) Kristo Hohmcc Lessee v. Kaliprosonno 
Ghose, 8 G. 402 (1881); and sco Xowrojco 
Nusserwanjee tv Bapuji Dossubhai, 5 Bom 
L. R 1036 (1903). 

(6) Muttia V. Appasaml, 13 M. 501, 607 
(1890) ; Kasinatha Ayyar tv Uthumansa 
Rowthan, 25 II 529, 532 (1001); Sadaahiv 
r. Narayan, 35 B. 402 (1011), dissenting 
from Bbagwati v, Bananri, 31 A. 83, F. B. 
(1908). 

(7) Sankaravaditammal t' Kumaras.iia>a, 
8 KL 473 (1885) 

(8) Jathavedan r. Kunebu, 30 IL 72 
(1006). 

(9) Slohcndro Xarain Chaturaj tv Gopal 
Sfondal, 17 C. 709, 777 (1890). 

(10) Bhubun 3Iohun Pal tv Xundo Lall 
Ley, 26 C. 321 (1899) 
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tlic said Code against a fnend, the latter, was not a l»art)'.(l) If the 
rights of parties arc transferred before decree, and if the transferee is made a 
party to the suit before decree, then he comes within the words “ parties to 
the 8uit.”{2) .V person who is sued m one suit in Ins personal capacity is in 
law a different person when suing in a subsequent suit in the capacity of ihehait 
or trustee (3) In a recent case it was held that where a judgment-debtor claimed 
property not in his personal capacity but as a inw/raWi who was not a partv to 
the suit, the case did not come under this section (4) 

The words ** parties to the euit ” arc not now linuted to judgment-creditors 
and judgment-debtors (3) The case of nval decree-holders has been held not 
to be within the section, (6) nor a third party objecting to the sale of attached 
property; (7) nor is a p- rson who becomes a surety for the appearance of a 
party himself a party to the suit (8) In an order made under an application 
under 0 XXXIIf r 12 for payment under 0 XXXIII. r. 10 or 11, Government 
is deemed to be a party to the amt. and such an order is therefore under this 
section and appealable (9) 

Tho Official A^ignce is the representative of an insolvent debtor within 
the meaning of this section-flO) X Court has no jurisdiction in execution to 
reopen the question as to whether certain persons brought on the record as 
representatives of the deceased plaintifi, and as such made respondents in an 
appeal, had been properly joined as parties to the smt.(ll) 

“ RepresentatiTe."— This refers to all persons by or against whom the 
decree may be executed (see as to this notes to sect. 36, anit). ^ The term used 
is not “legal representative*’ but " reprueniattre." The former term means 


(1) CoDcdor of Tnehmopoly r. Soirsm* 

Kmhna, 23 3L 73 (1S») tno 
SifflOirly as irgards CoUeclon, see CoUcctnr 
of C 15 500 fno »rrc*l. 

Cc.Iln.tOM seeUn? Coart Fees ondex sect 412 
of Code of 1877]; CoDnlor of Kanar* r 
Ifedje, 13 15. 77 (IS90) [Mice. rcr»*ionJ, 
rontra r. Collector of .\lUbsbad. 0 

01 (ISjOJ , SeerrUrr of State r Bli*gw»nti 
ItiU, 13.4.320(1831). 

(2) K»iQP«bw*f Penh*.! r Run Bahadur 
hicsh. 12 C. 45«. 403(t^«C). 

p) r.an Knslijsa 3I*bepatr» r 31ohast 
Pads* Caaran. 6 C. W. K C/2J 

(4) Kali ProAsona Clio*« r. Golaia 
Rahtaan. 17C W. N cclr. (1913); Kortirk 
Chiadra r. .4«ti3toih Dbafa. 16 C. W. X. 26- 

(5) Ra—oj^ani Sartnslu r. Komes- 
woraania, 23 >L 3C1 at ^ 300 (1«30). 

(6) r.an Chonder r.Harcirmn, 11 C W.X. 

453(1^0;); AftAlson-As* Rejaa r. ParhallT 

Koonira.-. 2 W. P.. 41 (I'lOS) (d.«rot« 

m re«fcct of rrocecls tf p-i-jerlT *oH : co 
apycolj; K.^»or r RcLsh Sic^h 

.Mo.-!!! 527 (ISOt) (d.*pa‘e a» to d--t.nKl»7a 


of aMClA); Dren Djal Sahoo p. RodLa 
.Maddon, 9 W. P.. 223. 227 (1368) j Sanjiri 
r. r.aTsaumi, 8 M. 491 (1333) [incoiDjetency 
of Eiecation Court); oec LaVshmi Ammab 
r Ponno-AM JfcDon. 17 3L 391 (IS'O) [do 
content between tbc dnaTC-boMfra • «»der 
nnd.-r »ect. 231 of Codr is one rtlating 
to eseculioD aod ap^valablet 

(7) Lacbiaeeput Singb r. l/-trsj Roj, S 
W. R. Muc. 56 (1303) ; »ee Raghn Xitb I>»a 
r. Bidn Prasad. 6 A- 21 (1333) ; Bern r. 
3fctta«snu, 10 3f. 53. 5| (1336). 

(5) StLooraa AgurwoHab p. Koraolotant 
1^. 2 TT. R, €3 (1303); os to auretj-'a 
n?bf of spiral, see Sbeik SulemaQ p. Sbiprani 
Bbika;i. 12 B 71 (1337); Choree lol Jba 
p. Sbeo XoToin Smgb, 8 W. R.2I (1567). 

(9) Seerctorj of State r. XorajaB, 33 15. 
4tS 430 (1911). 

(10) Miller p. Loltimaci DsU, 2S C 419 

(1901) ; 0 . 5 Ct W, X. 761 ; eo«(ro K*ib> 

IVoaod r Stiller, 7 A. 732 (1'‘35). 

(11) Vr&LalaeioIa Redii r VeBtoUracM 
r.edii. W >L 665 (ll»2l). 
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an lieir, devisee, executor, or adnuuistrator of a party, or more strictly 
the last two persons only.(l) But a person it was held might be representative 
within the meaning ol this section who is not a legal representative in the sense 
stated (2) The Courts in India did not confine tho term to its primary meaning 
of executor or admimstrator, but have included heirs, executors before probate, 
persons in possession of property of the deceased (3) and persons tahing 
joint property by survivorship (4) A further extension was given to the 
term so as to include representatives in interest, such as assignees from 
a ^mortgagor of mortgaged property in proceedings for the execution of 
a decree against the mortgagor for sale of the mortgaged property, (5) It 
was held m an early case (6) under the Code of 1882 that the word 
“ represenJoiivc ” meant only persons who succeeded to the rights of any of the 
parties to the smt after the decree was passed. In this case it was held that 
Run Bahadur was (a) not a legal representative as he inherited not from 
Ranee Asmedh Koer but. from her husband; ( 7 ) (h) that he was not a 
representative under sect. 244 because the transfer to him was not after 
decree , (c) that ho was not a party as the suit was dismissed as against him. 
This latter ground would not now be sustainable by reason of the Explanation. 
As regards the second ground, it is to be observed that the Ekratnatna 
referred to was not merely before decree but before the smt. It is, however, 
incorrect now to say that only those who tahe the interests of parties after 
decree are representatives. A person who is a transferee ivithin the joeaning 
of the oases cited is cq,ually such whether the transfer took place pending 
the Suit before decree or after decrce.(8) There is no distinction between 
the position of legal representatives added to the suit before and those added 
after decree (9) A person attaching decree is representative of decree. 
bolder.(lO) 

Bor the purposes of this section, the word “representative” when used 
in relation to a party includes the transferee of any interest who so far 


(1) Iihan Chandcr Sukar v. Bent Madbab 

Sirkar, 2i C. 62, 71 (1B96): distinguiabed 
in liali f. 15 C. W. N, 711 (1911): 

Badii Kaialn r. Kisben Daa, IG A. 483, 487 
( 1891) : m Faiiindro Deb Itaikut t’ Rani 
Jugudishwnri, 14 C 316 (18S6), F. B, tbo 
licir was bold not to be the legal represent.a- 
tire of tho executors on tbo will being set 

(2) JIadbo Dfts n IUin)i Patak, 16 A, 386 
at r. 291 (1894) 

(3) Badri Naram v. Kiahcn Das, aujira. 

(4) Peary Lai Builta r. Chandi C^ran 
Srnlia, 11 C. W. N. lOJ (1906). 

(5) Badri Naraio t, Kialien Das, »«pm 

(0) Kamesbwar Persbad v. Run B.-tbadnr 

Singb, 13 C. 458 (1880). In tliis case as in 
Itaabbcbary Mookhopadya t?. Mohanni 
Surn-jinoj cc, 7 C 403 (1881), tho assignment 
"as before suit. 


(7) See as to this notes to sect. 50 
(8} Seo Shea Karatn v. Chunni La], 22 A. 
2K, 246 (1900), and notes, pMt InPurnia- 
nanddas v. Vallabdas, 11 B 506 (18S7) ; 
Ramchandia Kolatkai v, filahadaji IColatksr, 
9 B. 141 (1831) [dj3s from in Bcbari Lai f 
Gonpat Rai, ID A 1 (1887)], tho assignments 
were pending suit ; and see also Azgar Ah 
V. Asaboddin Ivasi, 9 C. W. N. 134 (1001) : 
Gopi Nath Chattop.adhj'a r. Sajani Kanta 
Singh, 10 G W. N. 240 (1905). 

(9) Seth Chand JIal f. Durga Dei, 12 A. 
313 (18S9); Bhivrom r, Sakharam, 33 B. 
30 (1003) 

(10) Peary Jlohiin Cbowtlbry r I’.omcsb 
Cliunder Nundy, 15 C. 371 (I88S); Sab 
Man ?rull V. Konagasabapathi, 10 SL 20 
(1893) : l^rishnan e. Vrnkatap.ithi, 29 SL 318 
(1905), 
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as such inUrr^l ij r*in<'rrn<'i\ bouml by !l>r ilM‘rf^(l> Ibo follott- 
ms have I'wn held to bo purh Iraji'Iwf' an oTornfion |mirh«s<'r of iho 
j\id~infnt-iifb*.ot> intewt. jirovided that ho is nflertod bs thr derree. am Ii as 
the jiUTcha'er at an aurUon-sale of the rqwjty of rrdemj>ti»m tit niortgaprd 
l'rcmiMa,(2) a Icssvo of tho jndpment-debtor of atlaelio.! property ; (3) n 
inortpagre of the judgment-debtor ; (4) a aeeond mortpagoo taking hts morlpapo 
during the pendency of a on the first mortpago ; (5) anv person who at 
the time of tlic execution of a decree ts a transferee of the same withm tho 
meaning of fcct 232 of tho fast Code {now 0. XXf. r IC), tho term “repre* 
sentatiNx ’• in the former section beinp held to include both awb'eciwent trans* 
fcrecs as well os those who purchased directly from the person who obtaineil 
the decree : (G) the purchaser of pUintifTs interest in property in emt ; (7) tho 
purchaser of property which was at tho time of the piiwhase under atfachmont 
in execution of tho deerce : (8) the assignee of d^rco of Appellate Coutt.{0) 
The trarufcrec must, however, he bourtd by tho decree, and on this ground 
the purchaser of the Interest of a tenure from the judgmenbdehtor was held 


(1) tihsn Chundcr SirUr v. IknimadhuU 
Sirksr, 24 C. Ci (1600} (competency of L'secu- 
tlon Court], followed la Urocihsodi 
Mahsndra. U C. L. J 337 (lOU)} Canga 
l)as Beal r. Yakub Ah Dobaihl, 27 C. 070 
(1699) (order appealatbjj Dnar Hukslt 
SiRar r. Fatik Jail, 20 C. 200 (1693) {eotn- 
potency of Execution Court] s Badri Karaln 

V. Jaikiihen Dav 10 A. 483 (1891) (order 
appealable] t Sfathcuion f. Cotwrdban Tri> 
Led), 26 C. 49i (IWO) (eult barrcdjj Para- 
tnananda Das v. Uahabcer Donji, 20 M. 
378 (1890); Muxakshi AcUl v. Clilnnappa 
Udayan, 24 51. 689, 092 (1901) (competency 
of Execution Court] ; SJico Naram v. Chunni 

W, 22 A. 213 (1900) (amt barred]; Kasl- 
natha Ayyar v Uthumansa Itautban, 2S 
51. 529 (1901) (order appealable]. Sco cases 
cited in Gulzari Lai v. Stadho Bam, 20 A. 
447 (1901] 5tadbo Das V. Bamji Fatak, 10 
A. 2S0, 291 (1891), distinguisliing case of 
simple juoney-decrco fin wUkh caso suit 
maintainable]. Seo as to this case, Gur 
lhasad V. Bam Lai, 21 A. 20 (1898), a pur- 
chaser ftndtnii fits is as oiucli bound aa a 
purchaser after decree ; Shoo Karam t>. 
Ownm Lai, 22 A. 213, at p. 210 (1900)} 
Badlia Kishun JIarwan v. Hem Chandra 
Bese. 11 a W. N. 493 (1907)? Fean Lai 
Bingh V. Chandi Cliaran Singh, 0 C. L. J. 80 
(lO^O) ; B. c., II C. \V*. X. KM As to trans- 
ferees of partial interests, see Fasupathy r. 
Kothaiida, 23 5L 01 (1901); lUtadliau f. 
Oubh. 13 C. W. X. 98 (1008). 


(2) Islian Chundcr Sukat r. Bciduadliub 


Swarama r. Somasundatu, 28 M. lit (1001). 

(3) tfatbewBon v. Gobwthan Trihcdl, 28 
a4»2; I c., 6 C.U’.N. 054(1000). 

(1) Poramananda Da* r, Mahabur Dossjl, 

20 M. 378 (1890). 

(5) Shco Xatain v. Clmnnl Lai, 22 A. 213 
(1900) (auit barred]; and Vondeo of Mort- 
gagor ; Jankl Projaad r. UUat AK, 16 A. 281 
(1891); and *e« Tara Prasaniuv Boso v. 
Ndmoni Khan, 41 C. 418 (1013), dbtln. 
guisUing Kommincri Appaya r. ManpJa 
Rangayya, 31 M. 419 (1903) 

(6) Ganga Das Seal v. Yakuh All Dobarhl, 
27 C. 070 (1000) ; Dwar Bukalt Sircar v. Fatifc 
Jab, 20 0. 200 (1899) ; Badri Xaraln v. Jn) 
Kisben Das, 16 A. 483 (1891). 

(7) MonaliBhl Add u. CldnnapiMs Udayaii, 

21 51. C89, 693 (1901)} tho re{>ort says, 
“plaintifTa jntercat” #<J yn.; Judgment- 
dclAor. TJio plainiifl was aceklng (u atlndi 
tho property, and tlu> jiotlttoiier was cfatintng 
that it was subject to altaduncnt. 3)ie 
report doc* not state by whom tiro property 
was sold : Qu(url Lai v, 5tadlto Itam, 20 
A. 417, at]!, 456 (1901). 

(8) Our Pratad v. Itam I aI. 2 1 A. 26 (1898) j 
foil IaIjI Sfal V. Nun'l Kiahoto, 10 A. 332 
(lB96);Kuppanai',Kuinara,315I. ISOflOfO), 

(0) Andtlaimingrcpililutlons JamlnJXaUi 

Key r. Dbarma Daa Bur, 28 C. 837 (I'JOD) 
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not to be a ropicsentative of tlie judgnieQt-dcbtor.(i} Where property was 
purchased subject to an attachment, but the decree under which the attachment 
was levied was subsequently set aside, it was held that the purchaser was not 
the representative of the judgment debtor within the meaning of sect. 244 of 
the last Code,(2) A person who has purchased a putni holding at a sale in esecu* 
tion of a money-decree, but has not had his name registered in the landlord’s 
register, is bound by a subsequent decree for arrears of rent obtained by the 
landlord against the registered patnidar and by the sale in execution of that 
decree, and is therefore a " representative ” within the meaning of the section ; (3) 
as IS also a person to whom a transferable occupancy holding was mortgaged 
before its sale m execution of a rent decree ; (4) as is also (where the landlord 
of au occupancy-holding obtains a decree for rent against his recorded tenant) 
an unregistered transferee of the tenant into whoso hands a portion of the holding 
had previously passed,(5) and a mortgagee from the judgment-debtor after 
attachment.(6) 

Auction-purchaser. — A. distinction must be kept between the case of 
au auction-purchaser who, purchasing property afiected by the decree, such 
as the purchase of the equity of the redemption in a mortgage suit, is a tepio- 
seutative of the party whose interest is so purchased, within the meaning 
of the oases cited in the last paragraph and other cases, such as the auction- 
purchaser in execution of a simple money decree. The position of the latter 
was the subject of some conflict of opinion under the preceding Code It 
was in some cases held that such an auction-purchaser was not a party nor 
the representative of a party to the suit (7) On the other hand it was held 


(1) Kalu Saha v. Bhagabati Debya, C 
C. W. N. 127 (1901). Std qu. whether it 
made aay difference that the porchaso was 
prior to decree. See aUo Bam Xaram v. 
Dnatka Nath Khettry, 27 C. 2C4 (1899). 
where distinguishing sales by sliertff from 
bales by the Registrar of the IL C , the Court 
pointed out that the purchase was not of an 
interest afiected by the decree, and further 
the appbeant did not represent the judgment- 
debtor beoauBo their interests were adTCise. 

(2) Ghafui-ud-dmr Hamid Hnsam, 82 A 
129 (1909). For right of posses^n of pur- 
chaser at a pubii sale, see Srimati Krishna 
Promoda Dassi e. Dnarka Nath Sen, 17 O. 
W. N. 1092 (1913) 

(3) Surendra Naiain Singh V. GopiSundari 
Day, 32 C. 1031 (1905). 

(4) Sm. Nissa Bibi r. Badha Kishorc, 
11 C. W. N. 312 (1906) 

( 6 ) Qopi Nath Chattopadbya v. Sajaui 
luiDta Singh, 10 C. \V. N. 240 (1005), 
Azgar Ah r. Asabodtn Kazi, 0 C. W. N. 134 
(1901). 

(C) Naiayunvuwmi v. SScshap|Kin^cr, 17 
31. L. J. 321 (1907). 


(7) Vishvanath Chardu Naik v Sobraya 
Shivappa. 15 B. 290 (1800), Hira Lai 
Chatterjir. GourmoniDebi, 13 C. 320 (1886) 5 
ShivraiQ Chmtaman i’. Jira, 13 B. 34, 37 
(1888) ; Gouc Sundar Lahni v. Hem Chunder 
Chowdhury, 16 G 355, 300 (1689) ; Sabhajit 
f. Sn Gopal, 17 A. 222, 224 (1894) [othenviss 
if be was a transferee within the meaning ofj 
sect 232 (now 122). Sec, Iiowerer, contra, 
Gnlzaii Mai v. 3Iadho Ram, 26 A. 447 
(1904)], distinguished in Wilayati Begam 
r Nand Kaahore, 30 A. 231 (1908) j Mahabir 
Prasad v. Partab Chand, 22 A. 450, 451 
(1900) (“in this case the parties to tho suit 
were pi»ttcs to the proceedings ; added to 
them was tho purchaser, not as a repre- 
scntatiro of 0120 of the parties, but as a 
looker-on interested in the result ”] ; Gobard- 
han Bai v. Bishan Prasad, 23 A. 110, 117 
(1900) [distinguishmg between pi irate sale 
and Court sale]. In Magan Lai v. Doshi 
Mulji, 25 B. 031, 635 (1901), it was sold that 
the auction-purchaser was certainly not tho 
representative of tiio dccrcc-Lolder, and it 
was doubtful whether lie was a represent alive 
of the judgment-debtor, lu Nanim AoUarjic 



Pam 11. 


r.xrcmow 


201 


tint v\\tn a qu'-'tJi'n aro»o willuii tins Rfrtmn tin' fn«t that tho puTchavr wlio 
wa^noparty to tlioAUit waano liartotlirai»i4n*atiOTt 

of llio faction (1) Tim drrj^ioo of tin Pnvv Council x^aa anmctimc^ undcr- 
Btood ax 1.1 vine down that the auction-\uircha''cr waaa pattv or a representative. 
Cut this was not so , all that was held ixastliat Ins interest in the result did not 
prevent the question hems one Iwtwcen the parties (•’) It was aUo held that 
the provisions of ««t 2ft prohibited a auit by a parly or his representative 
aiainst an auction-purchaser the object of which was to determine a question 
which properly arose between the parties or their representatives relating to the 
execution of the decree (3) 

An auction-purchaser therefore (otlier tlian one coming within the meaning 
of the cases cited in the last paracraplO is not a parly or n representative of a 
party. 

The purchaser of an undu i<lcd share must sue for partition by separate 
suit (4) An unrecorded oo-shntcr m a tenancy is not a representative in interest 
of the recorded tenant 'rithin the meaning of this section.(5) 

Sab-sectlon f2).— This is a very just provision intendeil to remedy mere 
technical defects Where a suit is instituted in the same Court os has juris- 
diction to execute the decree, the fact that the question has been made the subject 
of a separate suit in that Court instead of being iletermined by an order undci 
this section is not a matter affecting junsdiction but of procedure only,(C) and 
an objection on this account has been held not to be giotind of appeal (T) The 


Cliowdluy r Gregory, 8 W. It 304 (l8Ct), 
Slahahit Siagh t. Itwn Dhagowan CIios Lay. 
11 C 150 (I8S1}, the aale arpears to have 
Ixvn under another decree than that under 
winch the question arose In Anandi f. 
Ajudbu, 30 A. 379 (1909), it was held that 
, an auetJon-pnrehaser is the represcnfafire 
ol the judgment-dehtor, not ol tho decree- 
holder (see nhassrati Banwari, 31 A 82 
(1908)) In Mahacico f. Darsan, 51 C. W. 
N. &12 (1911). It seas held that an auction- 
purchaser who acts up an antagonistic title 
is not a representative of tho judgment* 
dehtor, 

(1) Prosunno Kumar Sanyal v. Kali l>as 


Odayan r. RajagopaU Pdlai, 30 Al. 007, L09 
(1907), tho proposition appears to bo laid 
down in such general terms Tins case was 
dissented feom in Nadamuni v. Yccfabhadra. 
31 M. 507 (1910) See also Narayan r. 


Uoibar, 35 H. 275 (1911); and Krishna 
Salapoali r. Sarasvaluti, 31 M. 177 (190S). 

(3) Balsi Ram v. Faltu, 8 A. 14C (1896) F. 
R ; Dhani Ram r. Chalurhhu}, 22 A- 86 
(ISW) , Daulat Singh e. Jugal Kishoie, 22 
A. 108(1899); Surendra Mohint V Amamsh 
Diandra, 39 C. 6S7 (1912) 

(4) Yciumahii r. Srimvajui, 20 M. 294 
(1906). 

(5) Joytara v Pnin I^ishna, 13 G T,. J. 
257(1910); 16C.W.K.612 

(C) Purmrssqreo Pershad v. Janken Koer, 
19 W. R 90 (1873) ; Asizuddia Iloswin v 
Ramanngra Roy, 14 C, 603 (1882); Rtru 
Atahata i . Shyama Clium Khawaa, 23 G 483 
(1895) ; Ram Saran Pando r. Janki Pande, 
18 A. 106, 107 (1895) ; et. as to distinction 
between competency and IrreguUntjr in 
caecution-i«occedings ; Vishna Sahharam r. 
Krishnarao Afalbar, II B. (S3 (ISSC) ; KetU- 
lamma r. Kclappan, 12 St. 228 (1887). 

(7) Purmess n reo Penhad r. JanVec Koer, 
«iipra.- Azitnddin Hossoin r. lUmanuem 
R^. Anpra, ace oIm Khodi Rnt e. &sdij. 
U C !>. J. 020 (1910) 
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Court has therefore considered and treated a plaint under the circumstances 
stated as an application in execution (1) The Legislature has now sanctioned 
this practice both as regards suits which should have been applications, as also 
in the converse case 

Where an appeal was erroneously presented to the High Court as a first 
appeal from an order it refused to convert it into a first appeal from a decree 
under this section in the old Code read with sect. 2 of that Code, (2) Where a 
suit was barred under the provisions of this section but the order of the Court 
executing the decree waa erroneous, the High Court suggested that the latter 
Court should review its ordcr.(3) 

Sub-section (3). — ^This sub-section corresponds, with amendments, with 
the last clause of sect 244 of the Code of 1882, which was added to that Code 
by Act VII. of 1888. The Court executing a decree can go into the disputed 
question of the transfer of the decrcc.(4) Indeed, the question whether 
a person is a representative must he decided under this section and not 
by separate suit.{5) The sub-scction refers to a case where there is a 
dispute between two or more persons as to which of these is the repre- 
sentative of a person who had been a party to tho suit. It docs not 
include a case in which there could he no representative as there was no 
party to be r€prcsentcd.(6) Nor can an application by the assignee of an 
auction-purchaser to be placed on the record be dealt with under this 
section, as the expression “ representative ** does not mean the representative 
of a party to tlie execution-proceedings, but of a party to the 8uit.{7) It was 
held by the Madras High Court.that the amendment noted did not take away 
the right of suit at the instance of an assignee of a decree for a declaration as 
to the validity of his assignment ; it being said to be unreasonable to construe 
the phrase “ and not by a separate suit ” as applicable to tho question referred 
to in the amendment (8) The sub-scction lias been amended so as to make it 
compulsory on the Court to determine tlie question of representation. Sec ante, 
“ History and scope of section.” 


(1) Azizuddin llosseinr R^raanugra Roy, 
14 C. GOB (1882), at p. COO; Beru JIahata tv 
Sbj-atsa Churn Khawas, 22 C. 48.T (1895); 
Jbatnman Lai iv Kcwal Raid, 22 A. 121 
(1899) ; Lalman Das r. Jagan Hath Singh, 
22 A. 370(1900) [tho Court wfnacd to inter- 
fere in second appeal ns tho lower Court 
had not hcefl asked to do eoj ; Mayan 
Tathuti f. Pakuran, 22 M. 347. 349 (1834) ; 
Jotindra Mohan Tagoro v. Mahomed Basir 
Chowdhry, 32 C. 332, 335 (lOW); Patu- 
palhy Ayyar c. Kothanda Rama Ayyar, 23 
M. C4 (1D(M) ; see Nowrojeo *>. Bapuji.BBom. 
L R. 107G„1011 (1903), the Court refused to 
do so as It v^ould not ho tho proper Court to 
••xpcuto tho accrce; and similarly in Cur 
Praaad r. Ram'Lftl. 21 A. 20. at p 22 (ISOS) 
In filieodihal .‘?ahii tv IJhansni, 29 A. 34S 

\ 


(1907). it waa held that tho Court should 
bavo done so. 

(2) KedarNathv La1jiSahai,12 A G](I8S9). 

(3) MohibuUah v.Imami.OA. 229, 231 (1887). 

(4) Dwar Bukth Sircar tv Fatik Jali, 20 C. 
250, 233 (1893). 

(5) Beni Prasad Kunwar w. Lukhha Kun- 
war,21 A. 323 (1899) ; in, however, Vakulab- 
liaraoa v. Itangaiyan Ciietty, 28 Jf. 337 
(1005), it was hold not to bo obligatory on tho 
Ooart to proceed under this section where tho 
right to apply was already su5 Jtidtee. 

(C) Beni Prasad Kunwar iv Mukhtesar Rao, 
21 A. 310, at pp. 319, 320 (1899) 

(7) Sfco Natli Qbosc tv Roma Nath Santra, 
3aW,N. 270 (1893) 

(S) Bominanapati Veerappa f. Cliinta 
Kunta Srinivasa, 20 M 204 (1902).^ 



PlTtT 1! 
Sta <7. 


nxrruTioN*. 
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An npp^sl lie' rwn in a rat^ in wliicli Uic qui'ation in not WtwMn flic pnrltcn 
Irt 111 ** Rnit or their reproneniain^.^, but only betwoon tlir decree-holder nnd & 
person claiminff an liin nn'icnee (1) Tlie efTeet of tl>in aiib-section in to pi%*e the 
right of appeal against an order detcrmininR whether a party applying for 
execution in or in not the representative of the decree-holder (2) 

A Judge who Rtayed executmn-proceedtngn, pending a amt in nhicli an 
innue had been rained an to the validilv of a will under whieh the applicant for 
execution claimed, wan held entitled to act upon bin determination of that issue 
in the cxecution-procee<lingn (3) 

The Code enntainn no provi«ionn under whieli a representative of a deceased 
decree-holder can have liin name enterwl on the record when nothing 
remains to be done under tlio decree beyond its execution, nor is there any 
necessity for any such entry, an procooilingn m execution do not abate on the 
judgment-creditor's deatli, and lun reprenentativen arc entitled to continue 
them (J) 

Explanation.— Tins Explanaticin has been added to remove a conQict 
of decisions under the last Code It wan held by the Calcutta (5) amt AUaha^ 
bad(C) High Courts that persons who were exempted from the operation of a 
decree, by the dismissal, as respects them, of the suit, were thenceforth strangers 
and not parties to the suit and therefore no longer subject to the section. It 
was considered that as between the party exonerated and tho decree-holder, 
no question relating to execution could arise, because as against him there was 
no decree to bo executed. Tlio Madras (7) and Bombay (8) High Courts, however, 
held on the contrary that a person was a patty to an action, although he might 
have ceased to have any connection with the suit before the decree was passed 
and would still come under that clause, TJio Legislature by this Explanation 
has now adopted the latter view. 


(1) Bonunsnapati Veexappa v. Chinta 
Kunta Srinivasa, 2C M 204 (1002) 

(2) Kriahnama Chanar v Appaaami 3Iu(Ia- 
liar, 25 JI. 540 (1001) ; and boo Oanga Das 
Seal V Y»lv-ub All Dobashi, 27 C. 070 (1800). 

(0) BhawanUhanker r Naransbankcr, 1 
Bom. L R 36; s c , 23 Bom 03C 
(1899). 

(4) Jesliankar Slancbaram v Panilya 
Fulia, 2 Bom L R. 887 (1900) 

(5) Ram Pershacl v. Jagannath Ram, 30 C. 
134; 8 e.0C.W.N. 10(1902); Rabimuddi 
Sirkar v. Loll Jlcah. 20 C COO ; «. c , G C. 
W. N. 726 (1902); Jvamosbwar Pershad i'. 
Ron Bahadur Singb, 12 C 453(1880); Oour 
ICishore Chowdhry w. Slahomed Ilossein, 10 
W. R 101 (1868); but when an intervenot 
had been made a defendant and exempted 
from tho operation of tho decree, but directed 
by tho Appellate Court to pay costs, ho ivas 
held to be a party to tho suit : Ilurco Kishoro 
t Kaleo Ki’hore, 8 W. R. 114(1867). 


<«) Jangi Nath r. Phundo, II A. 74 (1889) j 
Mukarrab Ilusam v. Hurmat ua nisaa. 18 A. 
52 (1895) ; Kalka Prasad r Basant Ram, 33 
A. 310 (1901) [party against whom no decree 
passed), followed in Sheo Pargash r. Nawab 
Singh (1910), 33 A. 321. 

(7) RamaswamiSasfnilao Kameswarama, 
23 M. 301 (1899) [disaenting from Naga 
JIutha r Kameswanmma, 15 M. 226 (1891) ; 
foil, in Vasudeva Upadhya v Tirthasami, 19 
Sf 331 (1893), whero tho part of tho decree 
which was being executed was not against 
tho person in qaestion] ; Sankaradivammal 
V. Kumara S-amya, 8 M 473 (1635) ; eonfra, 
Gadecherla r. Gadechetla, 21. M. 45 (1897), 
though it was held that a person against 
whom the plaintiff had abandoned the claim, 
not being able to serve him with notice, was 
not a party to ths salt: Venkatapathi Naidii 
r. Subraya Modali, 17 U. L J 416 (1907) 

(8) Gouri r. Vigucshwar. 17 B. 49 (1802) 
rparty to snit tbongh not to appeal!. 
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Appeal. — The object of the section being that the Court having the 
parties (and other persons interested) before it, should decide all questions 
relating to execution arising between them, 'in place of allowing one or the other 
of them to put his adversary to the delay and cost of a separate suit in cases 
in which, but for this section, it might be possible for him to do so ; in order 
to effect this object completely, without injustice to the parties, an order under 
this section has been included within the definition of decree in sect. 2 of the 
Code (1) 

In order to determine whether an appeal lies, it must he first ascertained 
whether the case is one which falls within the section. In the first place, the 
order complained of must he one made by a Court executing a decree (2) If 
so, the question determined by it must be one relating to execution If it 
is not, then, unless an appeal is ebewhere expressly given, there is none.(3) 
In the first place, there is a distinction between acts done in pursuance of a 
decree and acts done in execution of it So an order passed in a suit for partition 
subsequent to the decree appointing a commission to make the partition is not 
an order in execution (4) 

There is no appeal from an order not relating to the enforcement of a decree, 
such as an order of a Judge confirming the report of the commissioner for taking 
accounts refusing to require the defendants to give inspection of certain books, 
for such an order is not within the contemplation of the section.{5) Nor is an 
order appealable which is a mere min'isterial act, such as a direction to a sub- 
ordinate officer to receive money, there being no question in controversy finally 
determined (6) There is no appeal if the matter is one indirectly' and 
remotely relating to the execution of the decrec.(7) But though the property 
may not be the subject of the decree, if it has been interfered with in execution, 
the matter relates to execution (8) Where an order absolute for sale or foreclosure 
of mortgaged property has been made, any question that arises as to that order 
has been held not to relate to execution of the decrce.(9) Nor is there an appeal 
against an order made wJien no question arises in execution of decree, the decree 


(1) niohrndro Narain Cbaturaj v. Gopal 
]\Iondal, 17 C. 7C9, 773 (1890). As to orders 
under tho Agra Ten-ancy Act, see Kbarsg 
8iagh V. Pola Ram, 27 A. 31 (1904), overruled 
in Zohlira v. Jlangii Lai, 28 A. 723 (1906) 

(2) Rsmehandra r. Bslmiiknnd, C Bom. 
L. R. 780 (I9(M). 

(3) Nihal Chand v. Chuflo IaI, 9 G 214 
(1882). 

(4) Jogodishury v Kaila«li Chandra, 24 G 
72.’!. r. B (1697) 

(5) Bii^tomii Bnriorji r. Ko^«)i, 8 B. 
287 (1884). 

(0) IlnUs Rai v Pirfhi Singh, 9 A. COO 
(1837): os to the distinction between ad* 
inuustrativc and judicial proceedings, see 
•Siraganii Aehi i- Siibrabmtnis, 27 M. 2'>9 
{I'xn) 


(7) Raja Pudmanund Singh Bahadoor t'. 
Dooiga Pershad Doobey, 4 0 W. N. 39 (1899) 
[execution-case dismissed for non-payment nf 
proccss-fce] 

(8) Appa Rao v Venkataramanayarama, 
23 H. 55 (1899) 

(0) Akihunnissa Bibec v. Booplal Das, 23 
G 133 (1897) [objection by the rej-Tetcnlative 
that sho was entitled to a share in tho mort- 
gaged property. Separato suit lies to deter- 
mino tho question) Tarapado Ghoso v. 
Kamini Dassco, 29 G C44 (1901) [objection 
tlwt no notice was given before ortler absolute 
for foreclosure was inadaj ; Hatim AUKhun- 
bar r. Abdul Gaffur Khan, 8 C W. N. 102 
(1903) fadjuslrnont of decree . payment 
Iwforo decree absolute). 
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.‘‘rr- 47. • 

litv%Tnj; b'‘‘'n nlrr.idr (1) A quo^tton whfthrr tlir i* tr* . ‘ • 

in not onf* rrUtmp to cxccjiiion (2) riirl)»or, the qiio^tion inu^t 
parties nr rrprr*<'ntAtur« (H) nTiit not Ix'twn^'n a party ftn<l I }« 
live (4) or Itelween ro ilorrre-liiOilera <.’») See notea on tlm irrr-t * ' 

“ I’epmenlalivr« ’■ nn<l '' Anrtion-Parrhorer,” ntite, Ayt't , ta— • • • 
that the matter la one mentnineil m the fcction, the ottUr V'i’*. fi.’ »t* n 
the definition of a derree It inu«t l>e nn ailjudicatinn e*f l!,e ry'.i <• r- 

and the detennin.ation muat Ik* final (6) It is not eaerj* tyO- i 

execution whieh la" a decren. ofherwiae everj* inferle>eute/rr 
cxeeution-prooeeilinp. eueh na an order grnntinp or r»-fu»;fy •-■e. . 
the examination of Tntnea«e«, would be appealable ( 7 ) Fe> to fi-.e 
dctcnnminp a point of law nn«tnp incidentally or otberaiM jt ^ m ^ 
of a proceeelinp and n«t refuaing or granting relief, U UA ili ; (/ 
nor ia an order on an application to sot aside a ifalc under 0 TIT'S e 7 ' ■ 
is an order for serunty in stay of execution, for it do« s not d*-t* f I'.ii,. • ,,, 
of tbe parties (10) N’or is there an appeal when it is otln-rnjM s 


(1) Pajht Iloy f lUniVumar IVrsha^h 
C. CM ; «. t, 3 a W. N 371 (1893) [amend 
lag a sale-Artificate to correct boundariM). 
Saddo Kunwar r Bansi Dh.ar. 29 A. 470 
(loot) [order refusing to amend a aale-eerti- 
ficate]: Dblmal D»s r. 5It Oaneaha Koer, 
1 C. W. K. C38 (1897) 

(2) Aninachallam r 3Iurugari>a. 12 31 
C03 (1899) [decree impeached on the grouml 
that though tbo minor's guarduo consented, 
sanction ol the Court had not been obtained), 
and sec notes to Expiaoation IV. 

(3) Saddo Kunwar v. Banai Uhar, 23 A. 
470(1901) s BaahbcliarySIookerjecr. Slahar- 
am Sumomoyee,? C. 403 (1881) [applicanta, 
a&signees from Judgment-debtors before rent- 
decree, which was being executed] , Slammod 
r. Locke, 20 JI. 487 (1897) [dispute between 
Judgment-debtor and purchaser only] as re- 
gards auction-purchaser, see now clause (Ir) ; 
Ishri Dutt r. Slcwalal, 20 A. 130 (1903) 
[order refusing to entertain tho objection of 
the mortgagor. Judgment-debtor to tho aalo 
of the mortgage decree in execution of a 
mone*' .lecree against the mortgagee] ; 
Ramadhar v. Narain Das, 24 A 519 (1903) 
[order disallowing an objection by tlio 
judgment-debtor that more had been 
deliTMcd to tho auction-purchaser than was 
included in tho aale-certificatc]. Gbnlam 
Shabhir v. Dwarka Prosad, 18 A 36 (1895) 
[order directing deliTcry of possession under 
PS. 318 or 319 of the last C P. Code to au 


Auction ))urcUs/r; vpp' 
as auction }Nir<liu/r, 
c. Ilaasl IM.af, 23 A 
an apjiliratk/n Vt ••.-•r.d 4,,. 
Appi Ilhiina fl** t y* 4^,^ 
C. W. N. <534 0**V7; 
Appisaml, 13 If, 1/4 . 

IfayatKalieb.pi/j 
on lielwJf of ' 

Explnnatlon fif J ' ^ 

(4) KfAfrsiiUl tfv'i » b/« e 
Oil (IWH) 

(5) (Jyawow. . 

(1870). 

(6) NiUI j j 

(1882). 7 ' ' 
A. :n (mf) 

(7) (f. y , , 

I«hlry,2U'yi:5,).-' ' '* 

in 3(ukbUr y b. > , ' ' ' 
34 A cy, f/,.;;, .,/" 
3faniD-yJ,5!;y>; - 

(8) 

18 C. 4‘5'Mf>,.l, ' - 

qaestk,w t' 7 * • ‘ 

promUn-f, ' 

on Its f«./-sV ' tr 44 

V. 

(1911): 

{i«; 
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the case of an order in execution of a decree for possession under sect. 9 of the 
Specific Relief Act.(l) 

The following orders have been held to be appealable. An order refusing 
to allow representative to take out execution until certificate granted under 
Act XXVII. of 1860.(2) An order relating to the fitness of a member of a 
religious institution to be appointed under a decree, (3) on order under sect. 87 
of the Transfer of Property Act extending the time for pajnnent of the 
mortgage-decree (4) or refusing to enlarge time in a decree for redemption (5) 
An order refusing to grant reasonable extension of tinle to tlie mortgagor 
judgment-debtor to pay in the decretal amount, (6) or declaring the amount 
due under a mortgage-decree under sect. 88 of the Transfer of Property 
Act, (7) or an order passed upon an application made under sect. 89 of that 
Act, (8) or an order on an application by a mortgagor that tlie mortgagee judgment- 
creditor, having purchased a portion of the mortgaged property subject to his 
mortgage m execution of a simple money-decree by a third party, was bound to 
discharge his mortgage-debt, (9) or an order setting aside a sale or refusing to 
.set aside a sale, (10) or refusing to enforce execution upon tlic application of a 
transferee on the ground that he is not a transferee or representative, or on 
the ground of Iimitation,(ll) or refusing to determine whether an occupancy 
holding is transferable according to custom or usage and is therefore saleable, (12) 
or erroneously holding that the same can be attached and BoId.(13) or an order 
refusing to sot aside on appeal an order dismissing objections to the execution of 
a decree for default, (14) or refusing ao application of the judgment-debtor for 
recovery of the amount paid in excess of the decretal amount,(15} or an order 
disallowing the objection of a person who has been brought on the record of the 
execution-proceedings as a rcpresetUalive and who sets up a title of his own to the 
attached property; (10) or orders in proceedings for the delivery of possession to 
the auction-purchaser after sale inoxecutionof the decree, (17) or an order refusing 


(1) Souza V Qulam Moidin, 2C M 438 
(1912) 

(2) Hotilal V Hardco, C A. 212 (1832). 

(3) Ponnambala v. Sivagnana, 17 M. 343 ; 
8. c, 21 I. A. 71 (1894). 

(4) Rahima t>. Wcpal Eai, 14 A 620 
■{1892). 

(0) Rungo t. Bhomsetti. 20 B. 121 (1901). 

(C) Noto to Hul.-va Rai r. Pirthi Singh, 9 
A 600. at p 603 (1887). 

(7} Aryan Bank v- Karoroa Venkata, 20 M. 
237 (1902) 

(8) Mallikarjunadu r. I^gamnrti, 26 Bl 
244 (1902) [order refusing to paw ao order 
absolute for sale] In, however, Pramalha 
p. Khetra, 29 C. 051 (1902), it wav held that 
the order was not in execution but in pro- 
ccedii'gs in continuation of the original suit. 

(9) l>uiappa Bluelali.-ir r. Commercial 
I/ind Mortgage Bank, 23 M. 377 (1899). 

(10) 5Iftkka r. Snram, 21 A. lOS (1901). 


(11) Badri Narainw. Jaikishen, IG A 483 
(1894} 

(12) Majed Ilossein v Raghbar, 27 C 187 
(1899) ; Gabar Khalipa Bipari ICasImuddi 
Jatnadar, 27 C. 416; a c., 4 C. W. H. 657 
(1899). 

(13} Sitanath Chatterjee v. Atmaram, 4 C. 
W. N. 671 (1900). 

(14) Lalnarain Smgh P. Mahomed Rafi* 
uddio. 23 a 81 (1900) 

(16) Phan Kunwar v. Mahtaf Smgh, 22 A. 
79 (1899). 

(10) Shankar Dutt v. Harman, 17 A. 245 
(1895), following Punebanun Bandopadhya 
p. Robia Bibcc, 17 0. 711 (1890) ; Madhusii* 
dan Baa v Goblada Frla, 27 Cal. 34 ; a r., 
4 0. W, N. 417 (1899)'f*‘®pr'>sentativo n- 
sleting delivery of po^wsaion). .Togmdra p. 
Gobinda, 35 C. 3Gi (1003). 

(17) Mulhuaiidan D.ia v. Qobinda Pna, 
tvpm. 
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to Fri »•;{!«» n to A d<Tnv‘-hril(W pHrch8»<*r. thp decree* in whifh «mt hncl I'ftn 
a*u!r ( 1 ) An ord^r p^ttinc a wla nn«W irct 310a of tlw* lo<t Code 
(now irprewntM I'V O. XXI r f*^). when tho diipnte la between tlic deerce- 
lioldrr and tli<* judcmrnt-debfnr. (2) or an order refusing to set OBide fliicli sale 
wlirn tl.e di*pTi1e relfttcB to exeenllon{3) or an order detemnninp wbctlicr it 
p.irtr applring for exernlion is or is not the reprejent. stive of tbe decree-holder, (4) 
or an order di«.nllowing ohjeclton tliM the value of the ju-operty apeeified in the 
aale-prochsmatinn was pro'^lv inadequate, (5) or nn order directing delivery 
of po'««evion of properly Bold under a ninrtg.spe-derree. though purporting to 
l>e under aert. 3.Vi of the last Code.ffi) or refusing dehsery of possession of pro- 
perties Rold to n deeree-hoMer mortgagee or a decree-holder in e-vecution of his 
decree, (7) or an order refusing delivers* of pos«es.sion of jcwcla not subject- 
matter of decree retained in Court (?) or nn order rcfuaing to stay sale for under- 
valuation (0) AU orders staving execution of decrees, whether passed by tho 
Court which made the decree, or by the Court to which it is sent for execution (10) 
An order directing stayof r.xccution of a decree on secunly being furnished by 
the judgment-debtor is appealable by the judgment-debtor on the ground that 
tho security orderoil is excossise (11) So is on order in the execution-proceedings 
whereby the right of a defendant against whom no decree has bcea passed is in- 
vaded (12) Of wlirre the judgment-debtor alleges fraud in execution-proceeding* 


(1) Unie<lmal r Prinath Roy, 27 C 810. 
B. c, 4 C. W N fi02 (1000) 

(2) Kripanalh I’fll e Ram I^ksmi 
Dasj-a, 1 C W N. 703 (1807) i Phul Chaod 
i. Kureingh I’cnhad, 28 C. 73 (1899) . but 
SCO AsimuiMi f Prafi, IS C. W. N- 611 
(lOU) 

(3) Jlurlulhar f Ananda Rao, 20 B 418 
(1900) Covtra, SlasanUl v. Doshi SIulji, 25 

B. 631 (1901), when a question arises 
Iwtween a party and hia represcntativo. 

(1) Krishnama Chanar f Appasami Jluda- 

liar, 25 Bf. 645 (1891) [application for oxccu- 
tion by successors of a trustee decrcc-holdcr 
who was alleged to haxo been suspended] ; 
Badn Narain v. Jaikishen Das. 10 A. 493 
(1894); Gunga Das Seal e. Jatub All, 27 

C. G70 (1899) 

(6) Gunga Prosad e Rajeoomar Ghose, 30 
C. 617 (1903). 

(C) Ram Narain Sahoo v. Bandi Pemhad, 
31 C. 737 (1901) [in order to see under what 
section case come«, Court mnst look into 
true nature of application not merely to 
the statement of tho party], followed in 
Manga3rya v Srinimulti, 24 if T. J- 477 
(1913). 

(7) Kasi Nath Ayyar i’ Uthumanaa, 25 Sf. 


629 (lOOl): see Katlayat Pathnraoryi r, 
Raman Menon, 26 M 740 (1902), in which 
it was held suit was barred. 

(3) Appa Rao v. Venkatoramanayamma, 
23 31. 65 (1899) fon tho ground that though 
tho jewels were not sobjecl-matter of tho 
decree tho property had been interfered with 
in course of execution]. 

(9) Sixasami Naicliar v. Ratnasami 
Kaiekar. 23M 563(1900). Coatm.^iTagani 
Achi V Subrabraania, 27 31. 259 (1903). 

(10) Ghazidin v. Fakir Rakhsh, 7 A. 73 
(1684) ; 3Ius3ii Abdulla v. Damodar Das, 12 
6. 273 (18SS) [order under s. 545] ; hlahant 
Ishwargar v. Chudasama, 12 B. 30 {1887} 
[under •. 545] Provided that the order is 
by tho Court of execution : Itamchandra r. 
Balmnknnd, 6 Bom L R 780 (1004) 

(11) Udeyadeta Deb p Gregson, 12 0. 634 
(18S6) 

(|2) Vibhndapriya V Vidiamohi, 22 31. 131 
(1898) [appeal dismissed as no invasion had 
taken place]; Ramaswami Sastralu v. 
Kamcswaramina, 23 3(. 361 (1899) F. B. 
Dissented from at p. 361, Appd. p 360 
Dissented from Kalka Prasad o. Ba.sant Ram , 
23 A 346 (loot). Seo subject discussed in 
notes to Explanation, ante. 


! 



268 


THE CODE OF CmL PROCEDURE. 


Part TI 
Sea '^S 


on the part of the decree-holder or a«ction-purcliaser.(l) An appeal Ilea 
in an application to set aside a sale under sect. 173 of the Bengal Tenancy 
Act and 311 of last Code where the auction-purchaser is the 'benamiiaT of the 
judgment-debtor : (2) and from an order upon an application to deposit 
landlord’s fee under the Bengal Tenancy Act and for confirmation of the sale 
and grant of sale-certificate: (3) and an order allowing the judgment-debtor’s 
objection to delivery of possession to the auction-purchaser on the ground that 
the Bale was invalid as the landlord’a fee in the manner required by the Bengal 
Tenancy Act was not paid and the sale could not be confirmed.(4) But an 
order under sect 174 of that Act was held not within the section.(6) Where 
a Small Cause Court decree was sent for csecution to the regular Court of the 
District and an order was passed under sect. 244 by that’ Court (Subordinate 
Judge), held that an appeal lay to the District Judge.(6) 

The Court can require an appellant from an order made under this section 
in execution of a decree to give security for the costs of the appeal and of the 
original suit (7) 


Limit op Time for Execution. 

[ 1230 , 48. (1) AVlierc au application to execute a decree not hdng 

rth*^ Execution barred m <1 ^Ecrce granting an injunction lias teen made, 
paras 1 no order for the execution of the same decree 

shall be made upott any fresh application presented after the 
expiration of twelve years fi-om — 

(а) the date of the decree sought to be executed, or, 

(б) where the decree or any subsequent order directs any 

payment of money or the delivery of any .property 
to be made at a certain date or at recurring periods, 
the date of the default in malang the payment or 
deliver^/ in respect of wliich the applicant seolcs to 
execute the decree. 


(I) Ncmi Chand Kanji r. Dino Nath, 2 C. 
W. N. C91(189S)[8a 244 aodSII.and second 
appeal lies at tho instance of anction-puc- 
chasjr] ; Hiralal Ghosh v. Chtuidcr Kant, -S 
a W. N. 403, 2r G 539 (1899) s but no wxond 


28 C. n C ( J 000) f Paroshram n B.-Ufnntnnd. 
32 n. 572 (1903) See cases cited in notes 
Prand ” \ 

(2) ClianJraonoe r. Santomonee, 21 C. 
707; B. c. 1 C. W. N 531 (1897) (second 
appeal] ; in Roghu SiRgh V. Misn Singb, 21 
r fi2'. ( I S9»). therv was no appeal asappclUnt 


was not a part^ to the suit, ref to Kara- 
bandhu v, Harish Chandra, 3 C W. N. 184 
(1893). 

(3) Krishna Chunder Dutt v Anukul 
Chundor, 0 G W. N. 190 (1901) 

(4) Jilohim Chandra Rhuttacharjeo v Rani 
Lochan Ihj, 7 G W. N 591 (1903) [second 
appeal]. 

■(5) Kishori Mohun f. Sarodamani, 1 C. W. 
N. 30 flSOO), folL Sulh Narain f Goroke 
reread, 3 G W. N. 314 (1893). 

(6) Peary I.al Singh v. Radha Nath Singh, 
II G W.N 801 (1907) 

(7) Pigdu t’. Cliandreblian, 21 R. 314 • 
s. c, 1 Rom I* R. 837 (1899). 



■I 


IM ( tTlON 


2(;i) 


(2) Nclliin;: in jin'- ‘<rtn'n ^lln!l f>r ilmnrtl 
(rt) lo tlir (’unit fifin vrtimitg the rMNiilion «if a 

uorrrc i/^?i rtM o/);7jnf7/jon ftcfrntt^ after the expira- 
tinn oi the faid trim of twelve yean*, whore tlic 
jinlprmt-dclitor ha*:, hv fraud or force, prevented 
tlio execution of tlic <lccm» at foiiic time witliin 
twelve yraif! jmine<liately before the dale of the 
applicnljon : or 

(f') to h'vul or rt/.rnnVc njffrt the o/)rrfl/ioji of article 180 of the 
rrcond tclc^ule to the Indian Limitation Act, IS7 /.(I) 


“Where an application lo execute a dccrcc.’*-~ThH was liold l<» 
in'^an anj flpphcaticn tn a decree, and was not confined to the last 

«I*j'licatinn preceding t!.e expirj' of 12 year* from either of the pomis of time 
!nentinr'>d (2) Tlie former reetion icferred only to decree* for the paj- 
meal of money (3) or delivery of oilier property. A decree for the sale of mort- 
gaged property aa* Jield not to In; a decree for the pa)T«ent of money, even 
though the ju'dgment-del'tor wa* perronally HaWc for the deficlcncy.(l) 'Die 
appheation of the provMon has apparently l»ecn extended to all decrees rMfh the 


exception stated. 

The word* “and grantetl ” ha>c 
to mean “ admitted “ (5) as atnted in 0 
been issue of process in execution (0) 
Btitutod for “ Bubsei^ucnt application," 
that ancillary' application* merely to 
obnoxious to the bar.(8) It has been 


<t) Art, 183 ol Act IX. of 

(2) Tilcthar Rai r. Parbstl, 15 .t, 109 
(1803) 

(3) Cal Chand r. Itagbunath Das, 4 A 155 

(1881) ; Fahalwan Siogh r, Karain, 22 401 

(1000); in Sf«1i«Titjali o( Benares 

t- Lalji Singli, 2J A, 030 (1912). 

(4) Fazil Howladac f Krishna Uundhoo 
Roy, 25 C. 580 (1897) ; Bam Charan Bhagat 
c. Shcoborat Rai, 10 A. 418 (1891){ Karticb 
^«atb Pandey r, Juggernath Ram Slarnarl, 
27 C 285 (1899), dissented from in AWntlab 
Sabib f. Oosman Sahib, poil i rid, ChaiuU 
Charan Roy r Ambiks Charan Dull, lU 
792 (1904) ; diss from Jadu Nath I’rnsad v, 
Jagmohan Das, 25 A, 541 (1903) j Pft1iai««» 
Smgh r. Narain, 22 A 401 (1900) | A»«hitU 
Sahib r. Doctor Oosman Sahib, 28 M. 221 
(1901); Vaidhmadassmy Ayyar r. Somn- 
BundramPillai.28M 173 (1901) 

(5) Dewan All v. Soroshibuhi Diili'i’. 8 l!. 
297 (1881) 

(b) Nilmouoy Smgh Deo «'• 


a omitted. " Granted ” has been held 
XXI. r. 17, and In addition there has 
".Iny/wA application" has been sub- 
(T) with a new to rendering it clearer 
complete amsted execution arc not 
held that since the right to enforce o 


Hancrjec, 1C Cl 744 (1889)5 Chengsya i. 
Appasami, C 31, 172 (1882) , Paraga Kuar r. 
DhagATaii Pm, 8 A. 301 (1SS6) , Rnmadhar 
t RaniPnyal, 8A536(16S<)); Ram Kenas 
»• RamCharan. 18A.49,atp.51(1895); but 
see 3Iolicli«nd t. Krishnarar Canesh, 11 B. 
521 (1887) 

(7) As to lids lerin Mluch assumed that 
till* |>rr\Ii>u4 api'liealiou to execute had been 
made wmler tho f«le ilseU fAnnaji Appuji 
r, lUmjt 10 B. 31S (1889); Ashoo- 

Itwili Ihitt I'. )VH>rg« Churn Chatterjeo, 0 C. 
aot (|8'^I)1> Uandharap Singh r. Sheo* 
datrhan Smsti. 13 .V 071 (1890) 5 Rahim AU 
Kli*« IS Vh»l lliawl. ISA. 482 (1690) ; Vira- 
(wnia W.Vunauud, 031,359 (1883) 5 Brccnath 


(S) KantHilU r. Ishri Smgh, 32 A. 499 
(1010) 5 but tins has l^cen dissentcil from m 
llidtolmarr, Jaswia, 17C*. tV. N. C22 (1913). 
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decree is a substantive right, and not matter o£ procedure, this section cannot 
bar the execution of decrees which were alive when the present Code came into 
force. 

" Execution.” — See note a-s to bar to future execution. (1) Where a second 
application was made at a time when it was barred, a third was held barred thoagh 
presented witHn three years of the aecond (2) 

‘ Twelve years.” — A decree for payment of money was modified on 
appeal ; held that the decree to be executed being the decree made on appeal, 
the 12 years mentioned in this section tan from the date of the appellate decrce.fS) 
Ihe period of liodtation under this section is absolute, and will not be extended 
on the ground of the minority of the decree holdeT.(4) Tt cannot be extended 
by an agreement between a decree-holder and a 3 udgmcnt-dehtor.( 5 ) 

"At a certain date, or at recurring periods.”— -The former section 
referred only to orders for payment or delivery nt a certain date, (6) and occasion 
has been taken to embody rulings (7) declaring that decrees directing periodical 
payments are within the meaning of the section. 

“ Fraud or force.”- — Fraud or force on the part of a judgment-debtor gives 
a new starting-point for the period of limitation and an application for the 
execution of a decree may be granted at any time within 12 years after the 
date m which a judgment-debtor has by fraud or force prevented execution of 
a deetee,(8) In order to obtain the benefit oi the proviso it is not necessary 


(1) Uungul Persbad Dichit v. Grija Kant 
Labiri, 8 C. 51 (1881) ; Ram Kirpal tv Rup 
Kuaii, fi A. 203 (1883)5 Kanji Ma! v. 
Kanhia Lai, 7 A 373 (1885) 5 Dinkar Ballal 
V. Hari Shridhar Aptc, U B 206 (1889)} 
GourmoniDabcov Jagat Chandra AudiLbari, 
17 C. 67, 63 (1889) ; Nanchand v, Vithn, 19R. 
258 (1834) : Kuppti Ammal v. Sammatha 
Ayyar, 18 M. 483 (1891) ; Venkatanaraeimha 
T. Fapammah, 19 hi. 54 (1895); Futteh 
Narain Chowdiy v Cbundrabati Cbowdrain, 
30 C. 551 (1832) ; Band^y Karim v. Roincah 
Chunder Bundopadhya, 0 Cl 65 (1882) • 
Bhoboona v Johra} Smgb, ll CL D R. 277 
(1883); Dalichand Bboclar t<. Bai Shivkar, 
15 B. 242 (1890) [foil Nepal Chandra 
Sadookhan v Amrita Lall Sadhookhao, 20 
C. 8 SS (1893)]} hlanjunath Badrabhat r. 
Vcnkatcah Govind, 6 B. 61 (1881) } Horro. 
suondaiy Dassco n Jagobundhoo DuU, 6 CL 
203 (1880) ; Narbar v. Kmlinaji, 30 B. 368 
(1912) s 14 Bora. L. R.38I. 

(2) Bhagwac Jethirsm r. Dhondi, 23 B. 

(1800). 

(3) Mahomed .Mcbdt BelU v. Molunl 
Cbonilhry, 31 C. ^74 (1907); Muhammad 
Bari V Karb.iUi Bjbi, 32 A. 136 (1909). 


(4) Rarasnav. Babu, 24M.L J. 06 (1912); 
37 M 186 ; but sco Midnapur Zeamdary v. 
Natesh, 16 C. W. N. 109 (1911). In the 
former case it was held that whether a 
decree is complete or not must be decided 
by the law m force when the decree was 

(6) Raghunath v. Kashi Prosad, 15 C. L. 
J. 678 (1911); end are Bhagwant Ram 
Chandra v. Ka;! hlahamad, 36 B. 498 (1912) ; 
and Jxrra] v, Babaji, 20 B 68 (1904), period 
Cannot be extended. 

(C) See Yusuf Khan v. Sirdar Khan, 7 M. 
83 (1883) ; Sabhanatha Dikshatar v Subba 
Lakshtni, 7 M. 80 (1883); Kaveri f. Ncn- 
kamma, 14 M. 398 (1800) ; Jogobundhoo 
Dass V. Hun Eawoot, 16 C. 16 (1888) ; Bal 
Cband v Eaghunath Pass, 4 A. 165 (1881) ; 
Jboti Sahu V. Bhobun Gir, 11 C. 143 
(1884). 

(7) LaksUoubai Bapuji v. liladhaTrav 
Rapuji, 12 B. 65 (1887) ; Asbutosh Bannerjec 
t>. Lti^moni Debye, 10 C. 130 (1801) 

(8) Venkayya r. Raghava Charlu, £2 M 
320 (1899); Mohsin AU i'. Masiim AI 1 , 3l 
A. 20(1011). 



I’ltlT tl. 
S-ra 4'' 
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Til 

lliRt a juJguKut-wditor ehouhl prove that the fraud of the pulgmeiit-dchtur 
conlinncd fo to present oxecutJon o! the deriee at any time(l) The action 
of a judgment-debtor, n\io, hnomne that a warrant of attachment haa rsaued 
agamst his moveable properts , locks up his house and 6o presenla the mos cable 
property therein from being attached, amounts to fraud, (2) as also a frivolous 
application to set aside the decree made for the purpose of delay (3) and pre- 
venting (4) or evading (5) arrest or attachment-fC) The word “fraud” hero 
has a wider sense than tliat in rrhich it is generally used in English law (7) 
Article 180, Limitation Act. — The former section which ptescrihed an 
absolute period of limitation, and was appaicntlj tcndcicd applicable to a High 
Court hy sect. 63S, was in conflict with article 160 of the Limitation Act, which 
permits a revivor in the ease of decrees of High Courts and orders of His.Majesty 
in Council. Statutory authority has therefore been given to the rulings which 
declare that article to be independent of the section (8) This is art. 183 of 
Act IX of ms. 


TR-UiSFEItEES AliD LeGAL KeTBESEKTATIVES. 

49. Even* transferee of a decree shall bold the same is. 233] 
subject to the ctjuitics (if any) which the 
Transtetee. judgmcut-dcbtor might have enforced against 

the original decree-holder. 

Transfer subject to equities.— Sec as to the application of this well- 
known principle, first enacted by the Code of 1877, eases cited (9) H, the 
bolder of a usufructuary mortgage over the properly of B, obtained against 
the latter a simple money decree, which had nothing whatever to do with the 
mortgage or the debt secured thereby. H transferred this simple money 
decree to M. Held that there was nothing to prevent 31 from bringing to sale 
in execution of this decree the property mortgaged by B to H-llO) A 


(1) Venkayya v. Ba£ba>» CliarJu, 22 M. 
320 (J609); Slobsin AU v Masum Ah. 3t 
A 20(1911). 

(2) Ih. 

(3) AWul Khadir f Shaiva J’.avuthar, 
25M.6"0(19U), 225I.L J 35; Nathuram 
r. Kruhna, 24 M. L. J. 270 (1013); Rai Sham 
Kissen V. Damar Kumari Dchi, 11 C. W. N, 
44O(l£»0C). 

(4) Bhagu Jftha V Bawasalch, 0 B. 318 
(1885) 

(5) Pattakata Auoamalai v Hangasaml 
even, o 3i. 365 (i8S3) 

(6) YisalatiUi Ammal v. Sivasankara 
mcr. 4 M 202 (1881). 

(7) BaghuuBth v Kashi I’rosad, 16 V. 
h. J. 078(1011) 


(8) Sec 3Isyabliai Prembhai r. Ttibhu- 
\anJas, 0 B. 258 (1881) : GaDapathitr. Bala* 
auiulara, 7 M. 540 (1884); FuUeh Karam 
CbowUhry v. CSiuTwlTabati Choa dhrain, 20 C, 
651 (1602), Sreekriahna Doss v, Alumbi 
Arainal, 30 if. 10 (1911). 

(9) Sinau Pandanin «. Santhoii Bow, 2C 
21. 426 (1902) ; Kristo Bamaiii Dassec v. 
KeiJar Kath Chakravarti, IQ G. 619 (1889) ; 
Gnsb CTmndcr Seui r ObhoyCbam UuUick, 
0 C. L B. 498 (1880) ; Kaim Ali JairaTdu r. 
Z.akhilcBOt Chackerbotty, 1 B. L. R, 23 F. B 
(I8C8): Bam Cbunda e Mohcndio Kath 
Bo»e, 21 IV. R 141 (1874). 

(10) Banh Bal t. 3IaiuU 1*1, 27 A. 450 
(1905) 
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transferee was held prohibited from selling mortgaged property in execution 
of the decree transferred to him by sect. 232 of the last Code if not also 
by the present acction (1) 


[s. 234] 50. (1) Tr/^erc a judgment-debtor dies before the decree 

has been fully satisfied, the holder of the 
ega represen a we decree may apply to the Court which passed 
it to execute the same against the legal representative of the 
deceased. 

(2) Where the decree is executed against such legal representa- 
tive, he shall be liable only to the extent of the property of the 
deceased which has come to his hands and has not been duly 
disposed of ; and, for the purpose of ascertaining such liability, 
the Court executing the decree may, of its own motion or on 
the application of the decree-holder, compel such legal repre- 
sentative to produce such accounts as it thinks fit. 

" Where a judgment*debtor dies.” — The section contemplatca the case 
of a person who, being alive when a decree is passed against him, dies before 
execution is fully had of that decree. Where, therefore, a paity to a suit was 
dead before even the plaint was filed, and a decree was given against him, it 
was held incapable of «nforccment.(2) Where, however, after the trial is con- 
cluded, judgment is reserved, and after that a party dies, then on the piinciple 
aclus cuTicc neminifacit injuriam, judgment may be entered up nunepro tunc and 
tbe decree is a valid decree.(3) An attachment, (4) and execution proceedings 
generally, (5) do not abate, and the section does not apply to cases where the 
judgment-debtor dies after attachment but before sale (6) Nor does it apply 
to a decree-holder seeking possession, if the order for it was passed prior to the 
death of the judgment-debtor ; (7) nor does tbe Code contemplate the repre- 
sentatives of the judgment ' ' 
decree has been passed.fS) 

life of a judgment-debtor, . , 

“Holder of the decree.” — ^Tbat is the person whose name appears on 
the record as the person in whose favoui the decree was made, or some person 
whom the Court by order has recognized as the decree-holder from the original 
plaintiff or liis representatives (10) 


(1) Jwarathnam Mudahar v. Srmnaaa 
3Iudaliar, 17 JL L. J. 503 (1907) ; 31 M. 33. 

(2) /nreGircndroaathTBgore, 14 B. L R. 

L. C. 334 (1876). 

(3) Clictan Cbaran Das r Balbhadra Das, 
21 A. 314 (1899), and cases there cited. 

(1) Sheo IVasad p. Ilira Lai, 12 A- 440 
(18^9). \ 

(.'>} (iulahilas t. I.AlisIim'iii Xarhar, 3 B. 
221 {1873). \ 

(«.) Mico PraVl f. Ifira L.i1, 12 A. IHI 


(1889) : diss. from Homasami v. Bagirathi, 6 
M. 1^ (1883). 

(7) Bryakka v. Fakira, 12 SI. 211 (1889). 

(8) nirachandllarjicandas V Kastureband 
Kasidas, 18 B 221 (1693); dist. in Ruru* 
ehotam v Rajbai, 34 B. 142, 150 (lOOO). 

(0) Narendra v Gojial, 17 C. L. J. 034 
( 1012 ). 

(10) PaHpaj.vali r. Xarnsaniwb, 2 SI. 2HI 
(tSSO) 
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“May apply to the Coutt." — It was heW, tl«* last C«hI«*. l»y the 
(’•aloutta Hiph (’ourt, (hat an apphcatiou to execute a ilerre* against (hr legal 
repre.viitativo mipht also he made to the Court to which ft decree was twns- 
ferred for execution (1) Jlorc recently a Full Bench of the Mndros High 
Court held that where tv decree of one Court had been transferred to another 
Court for c-xecutton, an application by the decree-holder under this acotion to 
execute the decree against the legal representatives of the deceased judgmeot- 
debtot must be made to the Court winch passed tho decree, and not to the 
Court executing the same (2) But the same Court has held that an order made 
by the cxeeviting Court is not wholly void, and that an objection on this ground 
may be waived (3) 


“To execute the same.'— The aulistantive Application should be, in the 
words of the section, one for execution of thedeiree. But an application for 
substitution of the legal representatives of ft deceased judgment-debtor bns 
been considered in substance an application for execution (4) 

Liability of representative. — This section provides that the Court exeeui • 
ing the decree is to ascertain the liability, that is to inquire whether any particidsr 
property in tbe hands of tiic representative or which came to his bands, was 
the property of tlic deceased debtor, and if it bos been disposed of, whether 
it has been duly appbed. The question whether property is available lor 
execution is a question relating to execution under sect 47, and must, when it 
arises between the persons mentioned in tbat section, be determined thereundei 
and not by separate suit (5) “ //e shell he Itahle only to the extent, etc in<bcate'> 
that two kini^ of property can be attached • first, property ol the debtor found 
in the hands of the representative ; and secondly, property of the representative 
from whatever source derived, to the extent to wbich he has wasted the assets 
descended to him without satisfying the debts of tbe decea8cd.(6) The repre- 
sentative vs, however, liable, summarily, only in respect of the property actually 


(1) Sliam L#1 Pal t> Stodhu Sudan Siresr, 
22 C. S5S (isas) 

(2) Swaminalba Ayj'ar f Vaidyanalha 
Sa»tn.28 M. 4fiG (1005) ; andacc Kirachand 
HarjiTlinilas r Kastureband Kasidis, 18 P. 
324 (1803). 

^3) Tliainboo Pdlai t Sfiramulu Noidu, J" 
51. L. J. 300 (IM7) 

(4) Jogendra Natli Roy e. Rasik Chandra 
Banerjeo, 3 C. Ia J. S44 (1907) 

(5) Kuriyali r. SCayan, 7 51. 253, 257, 26S 
(1883): Punchanan Pundopadhya t> Rabia 
pibi,17C.7H(I890): RajrupSvngh t Bam- 

. T, — «nT„T«.h(jr Knar 


605 (1887); Kavunni Btenon t Kunja 
Kiyar, 10 5L 117 (ISSC) ; Chmtainonoy Dutt 


V Btofaesh Chandra Panaryre, 23 C 45i 
(1800), Sea other rases and notea to sect 
47, anU, Seth Chand Mai v Durga Dei, 13 
A 313 (1880). Ookulsingh v. Kisansjngh, 
34 B 540,552(1010) 

(0) RajTupSingU « Raragolam Roy, ICC 
I,atp 5(1888),Chintsn>oiieyPuttF Blohesh 
Chundra Banerjee, 23 C 454 (IBOb) As to 
whether credilora tan aue and can follow 
property into the hands ot thud parties, see 
Bsrayet Hosseuk r DooU Chand, 4 C. 402 
(1878): 8 c,l A. 211 Gmnder Chunder 
Ghosc V Macfcinloab. 4 C 897 (1879}: Kar- 
Singh Das e Xaimnoddu lioascu, 8 C. 20 

(1881), MirxaMahomedv. Widow of Palma- 
kund.31 A 241.245(1876), OnenUl Panic 
r GobinloU Seal. 10 C 713 (1884);, Mt. 
Wabiddanntssa r Mt Shubrattos. 6 Ik I, R 
54 (1870) 

T 
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received ty him or taken into lus diaposition (1) When on application is made 
under this section the Court should, .under 0. XXI. r. 21, issue notice on the 
person named calhng upon him to show cause why the decree should not he 
executed against him as such representative. If lie denies that he is so, the 
Court which passes a decree decides whether tlio person against whom execution 
is sought is the legal representative, tliough it is for the Court executing the 
decree to decide to what extent such person is ljable.(2) The decree-holder 
should show that property of the deceased has come into the possession of his 
representative, and it is then on the latter to show that lie has properly applied 
the property (3) The heirs are liable m respect of assets even though it may be 
pleaded that the debtor was a henamiiar (4) The right of the decree-holder 
to have Ins debt paid out of the assets of the deceased in the hands of the legal 
representative is not affected by the provisions of sect. 104 of the Probate and 
Administration Act (5) 

Legal representative. — ^The last Code did not contain any definition of 
the term " legal representative.” The framers of the former section in using 
this term must cither have understood it m sonic defined sense, or have intended 
thereby merely to refer to such persons as, under the law appb’cable to the 
particular case, might be held to be the legal representatives of a deceased 
person The first supposition was negatived by the fact that the Legislatuio 
omitted to declare what were the characteristics of a legal representative for 
the purposes of this scction.(6) It might have been said tliat such a definition 
was unnecessary, as the term has a well-known technical meaning. In their 
strictest and most ordinary sense the words “ legal representatives ” are under- 
stood to mean executors and administrators only.(7) 

Tliough the decisions upon the construction of wills which hold it to ho 
a flexible term and have given it another sense, such as next-of-kin or 
descendants, do not control its legal meaning in tliat they proceed upon tlie 
principle th.at if the Court finds that a testator attached to particular words a 
different meaning from that which is their proper legal sense, the Court is bound 
so to construe and give effect to the will, not in its strict legal sense, but in the 
way in which the testator himself used the word3,(8) the term is yet one which 
is naturally capable of a more extended sense than that in which it is ordinarily 
and strictly employed. Had the Legislature, therefore, intended to confine 
it to patticnlar persons only, \'i 2 , executors or administrators, it would have 
expressly named these persons and would not liave used a term which, though 
in its most strict sense denoting executor or administrator only, is yet capable 


IJ ) Ivhashroblisi f. Hormazeba, 1 1 P 727 
(IS87); SCO Bam Oolam Doby e Ayma 
Begum. 12 W. R 177 (1809). 

(2} Soth SLoporji r. Sbankar Das Dulw, 17 
A. 431 (ISW) ; nslosncccMfnlobjectop’flcosl, 
SCO Bishon Da) ar«- Bank of Upper Imlia, 13 
A. 2£>0 (1800). 

(3) SocBajahBooOroNarainr.NUtyiinanil 
l»o«s, SW B ri-jflSO"); Ascemoonnissa r. 
Ainoeronnnirsfl, 10 IV. K. 2'W (1971). 


(4) Doorga Soondurre i Soorja Jlonec, 8 
\V. R. 101 (1807) 

(5) Venkatarangayan Clictti r. Kriah- 
nasAini Ayj-angar, 22 M. 191 (1898) 

(8) Dinamoni Qiaudhurani t'. EJaliadut 
Khan, 8 G U’. N 913. 855 (1001), in whlcJi 
tho sublet ivill be found fully (Lrcus«c(I. 

(7) Ib j Pnco t’ Strange, 0 iladd JS'i 

(8) Eagleton i'. Horner, 37 Ch 1). 793, 
711. 
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a vadfT mrarimp Wlirto tliPTo «t njlmmiMmtor, they nlonr 

are tlic legal repTo«ientativea nf a jlorea'eJ ]m1gment'<lel>lor (1) Rtil tlic Scctjon 
ia al*.o coinmonly applied. I'oth m the oa«c of he«ra(2) a *, well na in that of 
eteeulOTs and ndininislralora, a»ul the term " leR.il reprosentatne ’ haa been 
defined to ordinarily mean all tliese rlasie^ of perooii-* (.1) 

Wlien there is no executor or admmistrafor. )>iit surees-sion hv lietrship as 
in eases coverned l»y the Tlensal School of Ititidn Law, or in rases of sepornte 
and self acq«iTe<l property under Mitahshara T^aw, the deeree nuist he 
executed against the heir ns lha legal representatise within the meaning of 
this %ection.(l) Tlie Rcction has, however, been applied to cases where the 
BUrcession is otherwise than by hcirshtp to the last holder of an estate, as also 
to oases where the estate accrues to the present holder by autvivorship (5) In 
these cases where n deciec is passed against a judgmentMlebtor not »n his or 
her personal capacity, but in a rcprcscntattvc capacity, the decree may be 
executed against the person who, though not an heir of the )udcrocnt-dcbtor, 
tho last holder of tho estate, is entitled thereto after his or her death whetLer 
as rcvcTsionet or sundving co-parccner.(C) So inasmucli as a decree properly 
obtained against a Hindu widow in her representative capacity is binding upon 
her husband's reversioner, (7) where a suit has been instituted or defended by 
a Hindu widow in her representative capacity, the reversioners, though they 
do not claim through her but as heirs of her husband, have yet been held to 
be her legal representatives In respect of the estate held by her ns such Hindu 
widow.(8) Again in the case of a joint Hindu family governed by the Mitahshara, 


(1) Dinsmoni Chaudliuranl f. Elaliadul 
Khan, 8 C. W. K 813. 850 (lOOil, ico ecct. 
170, Act X. of 1803 ; Fogoao n Oitchick, 5 C. 
70S (1878) ; Suhh NanOan v. Ucnnick, 4 A. 
192 (18921 5 Shaikh Mooaa v. Shaikh Esaa. 8 
F. 241 (1894) ; Mancharam v. Kalidas, 19 P 
821, 827 (1894) 

(2) Grecnder Chundci Ghoso v Stackin* , 
tosh, 4 C. 897, 908 (1879), In Ram Kanno 


Anti where a purely personal tlccise was 
given against a partner, eacculion, it was 
held, could oidy go against tho heiress and not 
a^inst an undivided brother : Yecrappa 
Chcttlar v Baiua Swatni Aiyar, 27 If J0<5 
(1903); Oyanund™ v. Bam Kihalo, 32 A 
404(1910). 

(9) Ishan CJiunder Sifkar w Bern Madhub 
Sirkar.21G 62, 71 (1890) 

(4) Dinamoni Chaudhurani r. Kiahsdut 
Khan, 8 C. lY K. 843. 850 (1904). 

(5) Ib For sueecssion by Shobait, *o<“ 
Mohan Laljif. Gordhan lAljiMaharaj, P.C, 
55 A 283 (1013). 


(0) Dmarooni Chaudhurani v. Elahadut 
Khan, tojna. In which case th© principle ol 
representation which osista by law in the case 
of decrees against Hindu widows and eo« 
pMccners was extended to cases of agrreincnt 
and conveyance betwren parties (Woodiolle, 
J . dubit). 

(7) TVibhuwan Sunder Kuar t Sri Kiwain 
Singh, 20 A. 311 (1898) 

(8) BamkiEhoro Chuckerbutty r. Kally 

KantoChuckerbuUy.OC. 479(1880); Prem 
Jfoyl C3iowdburanl t. Preo Nath Dhur, 23 C. 
C36 (1890) ; Tnbbuwan Sunder Kuar r Sri 
Nsrain Buigh, 20 A, 311 (1898); Musala 
Beddi V. Bamayya, 23 iL 12J, 153 (1899) ; 
SCO also Han Saran Moitra o. Bhubaoeswan 
Hcbi, 16 C. 40 (1883) [decree against widow 
representing estate enrorced agauist minor 
adopted sonl; but the heir of the last lull 
owner is not in regard to a mcro pemona] 
money decree against tho widow her repre- 
sentatin! { Bikhai Rai v. Sheo Pnian, 33 A. 
15 (1010); Kameshwax I^iahod r. Run 
Bahadur Bmgh, 12 C. 455 (1886); Hun- 
geshwar Kuar r Jamoona Prashad, IC C. C03 
(I6S9) 
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tliougli it has bef^Q lield by the Madras and Allahabad, and formerly by the 
Calcutta, (1) High Courts, that in the case of a personal decree for money obtained 
against the father the interest of the latter in the joint ancestral properties is 
not assets in the hand of the son when he dies, and consequently, notwith- 
standing his obligation to pay Ins father’s debt, proceedings cannot be taken 
against him under this section as the legal representative of his father, the 
coni.rary \acw has been adopted by the Bombay High Court in that the obliga- 
tion of a son to satisfy bis father’s debt is within the scope of the decree against 
the father whether on the ground of representation of the sons by their f3ther.(2) 
or on the ground that the creditor has the power to attach and sell the entire 
interest in the property m execution proceedings against the father ; (3) and 
the Calcutta High Court has recently held that the liability may be determined 
m the execution proceedings if the legal representative has been properly brought 
on the record under this 8ection.(4) This question is now settled by sect. D3, 
po^l Where, moreover, the interest of the father has been attached during 
ills lifetime, (5) or a decree directing a sale of hypothecated property has been 
passed in the lifetime of the judgment-debtor, (6) or tlie judgment-debtor has 
lieen expressly sued as representing the undivided family, (7) or the decree 
charges the family property ; (8) in all these eases the decree, it has been held, 
mar he executed against those who in succession, in time, take by the leeal 
title of survivorship and not by that of heirship. 

Tiie principle under consideration has been still further extended to the 
case of a person who, without title as administrator, executor, heir, reversioner 
or surviving co-parcener, is the de facto possessor of the estate of a deceased 
Hindu, It lianng been held that he roust be treated for some purposes as his 
representative, and that a judgment obtained against such a representative is 
not a mere nullity (9) The first of these cases proceeds upon the assumption 


(1) See Juga Lai Chsadburi r. Andh 
Rehsr! Frsfad Singh, 0 C. W. N. 223 (1900), 
and cases then relied on, and Pcriasami 
Miidaliar f Seefharama Chettiar, 27 Jlf. 243, 
313(1903 ) : Xatasayysn r. Ponnusami, 16 M 
90, 10], 103 (1893); Anabudra v. Porasanu, 
II U 413 (1338) 

(2) Jagabhal r. Vijbbukandas, 11 B, 37 
(ISSO). 

(3) Uraed Hatbi Smg v. Gboman Bhaije, 
30 B, 385 (1895); loUovcd in Cbander 
Pershad r. Shazn Kocr, 33 C. 076 (1905): 
•Shieram v, Sakharam. 33 B. 39 (1908) 

(4) Amar Chandra Kondu r Sebak <^and 
Cbowdhury, 34 C. C12 (1907), P. B,; a. c, 
lie. IV. li. 593; Chander Pmbad r Sham 
Koer, 33 C. 076(1905) : l>uta<]iiestionir)uch 
raixes tho nbdjty of tho decree cannof, Hira 
IvtISabu r. Parmeshar Bat, 31 A 356(1899) 

(5) TjKhmi Karain r KunjiLal, 10 A.455, 
(ISII) • .Stirn] BiinsiKoerr ShenlVaaad 


Singb, 5 C. 14S (1879) ; Karnataka k Audu* 
kari, 5 3L 233. 233 (1882) ; see as to attach- 
ment during lifetime of judgment-debtor, 
Abdur Bahmsn v. Shankar Bat Bubo, 17 A 
162 (1895) 

(6) SivBgiri Zemindar v. Tiruvengada, 7 31. 
339(1884). 

(7) Af;itt>a r Virnmmal, 10 Jf. 2aG, 2SS 
(1680) ; Karpa Kambal r. Siibbayj-an, 5 3f. 
334 (1882). 

(8) Ulottia r. Virammal, supra 

(9) IVosanno Chundcr Bhattacharjee 
KrWo Cfaaitunno Pal, 4 C, 312. Tlus case, 
which was followed m Jonaki v. Dhanu Lai, 
14 51. 454 (1891), and Chuni Lai Boso t 
Osmond Becby, 30 Cl 1014, 1057 (1903). has 
l>pen dc«cril<ed as A peculiar one; P.ain 
Chandra Jlookberjeo v. Raja Ranjit Singh. 4 
a U'. N. 403, 413 (1809); Rrava tv Si.lra- 
mappa, 2J B. 42> (1895) 
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lliat under tin- Iaw a-* il piior to 1R81 the executor did not rq>ri-.sciit 

the drrea«ed until l.r had ohtainod j.rokUc, »nd the hnriWiip in the pnrtirular 
ca«f! which led the Court to take the view it did, no longer exists The 
Madras Iliph Court has more recently held that there is no authonty for holding 
that the words “legal rcprc-sentatisc ’* include any jicrsoti who has taken 
I>os8c^«ion of the property of a deceased judgment-debtor, and that a 
stranger in possea,i«ion Of property who seas not a party to the decree ought 
not to be proceeded against in execution or otherwise than by a regular suit, 
and that the words “legal representative” cannot be taken to include any 
person who docs not in law represent the estate of the deceased (1) And 
though in the two former cases the question arose avith tcfctcnec to a suit 
brought by the creditor against the representative, and not with reference to 
proceedings taken in execution of a decree, the Calcutta High Court lias 
expressed an opinion that the principle underlying the observations in these 
cases arc equally applicable to proceedings in execution as to proceedings by 
regular suit (2) 

From this review of the authorities it will appear that judicial decisions 
prior to this Code extended the sense of the term “ legal representative ” beyond 
that of its ordinary meaning of “ administrator, executor and heir.” and though 
such extension has been attended with doubt and has in some cases been the 
subject of conflicting decisions, it was too late to endeavour, however convenient 
it might have been, to secure foe the term that which is perhaps its strict and 
lejptimate sense. The term was therefore not limited to administrators, executors 
and heirs, and must hove been held to include any person who in law represented 
the estate of a deceased judgment*debtor.(3) And the term has now been so 
defined in sect. 2, clause (U). 

A decree passed against the Valiya Bajah of a Kovtlagom is j/ritm facie 
binding on his successor and his Kovtlagom (4) The successor to an unsettled 
polliem is not liable for the debts of the person whose beir he is as respects that 
‘polliem. The folltem reverts absolutely to the Government, and by the fresh 
grant to the successor a newly created estate for hfe becomes vested m 
him.(5) In the undermentioned case an impartible Raj in the possession of 
the respondent was held not to be assets of the dec«>a8ed, nor was he the legal 
representative of the deceased ; (6) and a decree against a limited company 
was held unenforceable against another company (7) A decree containing an 
injunction can be enforced against a legal representative under this section (8) 



(1) Cliatliakelan v Govinda Karumar, 17 
M. 180 (1803). 

(2) Chum Lai Bose f. Osniond Bechy, 30 
C. 1044, 1058, 1059 (1903). 

(3) Binamoni Chaudhuraiii t' Elahadut 
IChan. 8 C. W. N. 843 (1904). 

(4) Kerala Varnia V Shangaram, 16 SI. 452 
(1892). 

(5) Arbuthnot v, Oolagappa Chetty, 5 SI 
II. C. R. 303 (1870). 

(G) Kalj Krishna Sarkar r. Raghunaf h Deb, 


31 a 224 (1903): (list m Zamindar of 
Karvetnagar v. Trnafi<e of Tirumalai, 32 SI 
429, 436 (1909) 

(7) Ilarisb Cliandra IWary t Chandpore 
Co, Ltd, 30 a 961 (1903): Arbuthnot’s 
Industrials, Ltd. v. Slatha Chettiar, 31 SI 
464, (1008) 

(8) Sakailal Jasvantrai v Ca Parvatibai 
26 Ji 283 (1901); a c, 4 Rom, L. R. 
14 
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TUK t'OZ)E OF CIVIL PEOCEDUBE. 


PiRT II. 
Secx 51. 


Execution han been allon’ed under this section against tlic legal lepresentativc 
of tlio legal representative (1) 

There may be an estoppel. TJius, though ordinarily a Court has no power 
to put a debtor's vendee on the record, (2) where a person filed a petition in a 
suit, saying that all the property of the judgment-debtor had passed to him 
and for several years opposed execution, it was held that though liis name 
was not on the record he had yet made himself liable as a defciidant.(3) The 
legal representative binds all property in his possession, and where an adult 
legal representative was in iiossession a sale was held good and not affected by the 
non-appointment of a guardian ad lUcm.(i) 

The Code of 1859 gai'e power to execute a decree against the estate of a 
deceased judgment-debtor A proposal to renvo this provision having been 
excepted to, the criticisms weic met by a further proposal to give a remedy 
against the person in possession of the estate. As already stated in the last 
paragraph, it was formerly a question whether the term legal representative 
in sect 239 of the last Code included a stranger who, not being a party to the 
<lccree, was lu possession of the property of the deceased. It was held (6) 
under the Code of 1859, and this appears to be law now, that if no other legal 
lepresentativc can be found, the decree-holder may then proceed against 
peisons in possession of tlie estate belonging to the deceased The definition 
in sect 2, clause (11), includes a person intermeddling with the estate. 

It was pioposcd to enact that the death of a judgment-debtor before the 
decree had been fully executed eliould not be deemed to affect the validity as 
against such legal representative of any proceeding lawfully taken during his 
lifetime "Whero property basactuallybeensold byordcr of the Court executing 
the decree, probably no difficulty arises. This clause was, however, thought at 
one tunc to be necessary to meet the cose of a judgment-debtor dying before the 
sale is effected (6) It has not, however, been introduced. 


PltOCEDUBE IN E.N:ECUTI0N. 

51. Slibject to such conditions and limitations as may he 
Powers of Coart to ^^rescriOcd the Court may, on the a'p'plication of 
enforce eiecution. dccrce-holder, order execution of the decree-^ 

(a) by delivery of any 'preyperty specif cally decreed ; 

{h) hy attachment and sale or by sale iviihoul attv.chmcnt of 
any property ; 

(c) by arrest and detention in jyrison of any pc7’son ; 

Id) by appointing a receiver ; or 

(c) in such other manner as the nature of the relief granted 
may require. 


(1) Jcifri Dcgxtnt' Saira A.3G7(1900). 

13} DLnroiu Phur Sea v. Agr« Panl, 3 
('. L. 11. 421 (187S}; as io citoppel in 
cKcution, SCO 'IVimbak r, llnri Litsmaii, 31 
P 675(1910). 

(3) I.ftlU PggtKit I-ott r. Sit. 8aU.cran, 
7 W. U. 30?) (ISC7}. 


(4) Kuniiammaclr. Kutti, 12 Af D0(18SS] 

(5) Syud Kadir llossiin r. Pisscii HiauU 
Pasaarat, 3 G I* It. 437 (1878) 

(6) Seo StoiTcU t'. Ajudhia Nath, C A. 263 
(1384); but Bro Krisbaiijya r. Uuni^sa 
Bcgam, 16 >1. 399 (1891}. 
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J'iRr II. 

Scr fi2 

^ Powers in execution- — Sec following section up to wet 71 and O XXt. 
^ilh noicn tlicrcon. Sects. 51-^ J deal with procedure m exectition cener/ilJy • 
with ftTTcst; C(i-Cl with atUchment ; O-C? with sslc, and 
various rules in the Order mentioned deal with the R.imo subjects, Sec notes 

to 0 . xxr., po'i. 

62. (1) 117/frc ft decree is jmsed against a party aa the 
fs/ocrement < 1 / ieerM ^t'gal representative of a deceased person, 
Sre* rrpresen- and the decree is for Me jiamnent of money 
out of the property of the deceased, it may 
he executed by the attachment and sale of any such property. 

(2) nVjcrc no such property rcnuiias in tlic possession of 
the judgment-debtor ana he fails to satisfy the Court that he 
has duly applied such property of the deceased as ia proved to 
have come into Ins possession, the decree may be c.KCcuted against 
tho^ itidgmcnt-dcbtor to the extent of the property in respect of 
ichieh he has /ai7cd so to satisfy the Court in the same manner as if 
the decree had been against him personally. 

Pectces against legal representatives.— Tlds section cortesponds with 
fleet, J203 of Act VIII. of 1859 save for somo alight verbal alterations and the 
substitution of the words “ remains inlhepcsmsiono/thejudgtnera-deUor and he *’ 

bye 252, Ac' ’''V <• ^ t ... . 

of the Code < ' ‘ • • • 

(Ac Court” • 

vlously appearing. Tho Code of 1859 also had a section (311) piovjdinB"*tho 
same ptoecduTo wlicre the decree waa ordered to be executed against the legal 
representative. 

” Where a decree is passed.” — A decree passed against a person already 
dead, cannot however, bo executed against his legal representatives (1) 

. ... ♦■ha /^««ll.H8ed.’'— Ibis includes persons who 

Q proceedings ; (2) and the heir of 
of the estate of a deceased Hindu 
leaving a will may bo treated as the legal representative until Probate is taken ; (4) 
and the widow of a Hindu insolvent may bo Ids legal representative notwith- 
standing order vesting his estate in the Official Assignee ; (6) but a person is 
not the legal representative where anotherhasobtained grant of ^ministration, (6) 
nor if he does not represent the estate of the deceased.(7) 


(1) In matter of Gurendronatlt Tsgorc, Ifl (5) Chandmull v. Soonder^ 2>ossc«, 22 U 

U. ll n. 331, nofe (ISOS). 259 (ISJM); Crey v. llaiari La], 30 A. 480 

(2) JalurTIossein v Uingun Jan, 8 W, U. (1008). 

IGl (1607). (0) SuUt Nsndan r. Rcniuck, 4 A, 193 

(3) Orcendet Chiindct Ghoso r. SUctiu* (I8S3). 

tosh, 4 C. L. R. aiO (1878). (7> Sobbanna p. Venhatakrubnao, 11 iL 

(4) Frosunno Cbunder BUuttachafjeo v 408 (1888); Kaliappan v, Varadaraiulu 

Krtsto Chaitunno, 4 C. 342 (1878). 33 IL 75 (1909). •’ 


(. 252 ] 
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TJIE CODE OF CIVIL FROCiiDUllE. 




Fabt ir. 
Sec. 52. 


Wliere 4i Hiudu \vidow is sued as sucli aud as guardian of lier son and a 
decree obtained agaimt Iiet aa her buaband’s representative, tbc sale in execu- 
tion of property includes tbc son’s interest therein, (1) as also where the son 
was an adopted son; (2) but where the widow in the plaint was described as 
the Widow of A deceased and tho mother of D and B minors, and the decree 
(on a bond due by her husband) was against her personally it was held tlie sale 
of the minor’s property was invalid.(3) So also where a Hindu defendant 
died leaving a widow and a minor son and the suit was continued against the 
widow, not as guardian of her son, and alter the widow’s death, against the 
sister of the deceased though not appointed guardian ad lilem of the minor or 
administrator of his estate, the minor son was not bound (4) So where a 
widow borrowed, not as administrator and without pledging any specific pro- 
perty of the estate, it was held to be her personal debt, (5) that is so where the 
debt is for rent, (6) but not whore it was for necessary repairs (7) Where, 
however, the mother of the deceased obtained a personal decree against his 
widow for maintenance payable after his death, only the wdow’s interest in 
the estate of the deceased could he sold In exccution.(8) The test as to 
whether a decree against a Hindu widow binds the reversioners is whether the 
cause of action was one personal to her or one affecting the estate of the re- 
versioner ; (9) and tlie question must be decided from the decree and the 
execution record (10) 

As to Mahomedans, a decree against one of tlie heirs cannot bind the other 
heirs, (11) and a decree by consent against some of tho heirs for a debt duo by 
the deceased only binds those who are parties.(12) [This is not so in the ease 
of Hindus (13)] A sale under a decree against a Mahomedan daughter, who 
though sued as representative, did not represent the whole estate, there being 
a widow and another daughter, carried only the share of the judgment- 
debtor ; (14) 80 also a JIaboinedaa daughter is not bound by a decree made 
agaimt the vidow of her father in respect of his debts or by a subsequent sale 
by the ividows to the judgment-creditor, but could only lecovcr her share of 
the property on payment of her share of her father’s debts ; (15) JIubomedan 


(1) Court o( Wards v. Remaput Sing, JO 
B. U R, 294 {1872);'17 W. R 4S9; 14 M. 
I. A. 005. 

(2) Xorendro Xath Pithari v. Bbupendra 
Naraio, 23 C 376 (1895). 

(3) Alukmoneo r. BanMadbub, 3 C. L. R. 
473 (1878). 

(4) JatbaNaikr. Vcnbtapft,CB. 11(1880) 

(5) Gadgeppa r. Apsjj, 3 B. 237 (1870); 
Ramasami r. Scllsttammal, 4 M. 37C (I8S1). 

(U) IvrUto Gobind r. Hem Chutider, 16 
511 (I8S9). 

(7) Hurry )Uuhun *•- Conc«h Cliunder, 10 
C 823 (1881). 

(8) ilaijun Doobey r. Brij Bliookun, 1 C 
133 (1875); 2 1. A. 275. 

(0) Jotendro ^loliun r Jogul Kinburc,? C. 
377 (1881) ; Karana r. Vsateta, 17 M. 


208 (1893); Gadgeppa v. Apaji, 3 B. 237 
(1870). 

(10) Badha ^rohun r Sosbi BLoosun, 3 C. 
L. R. 630(1878). 

(11) Situnatb t. Roy Lucluniput, 11 C. L. 
R. 268(1882). 

(12) Assamatben t'. Luchtneeput, 4 C. 143 
(1878). 

(13) Jutadbari r. Rughoobecr, 9 C. 508 
(1833). 

(14) llinUry i\ Dhiir, 2 C. 305 

(1870). 

(15) Hamir Singli v Zakin, 1 A. C7 (1875). 
See also Jafri r. Amir Muhammed, 7 A. 622 
( 16 SS): Huhammad Awals t‘. Hnr Saliai, 
7 A. 710 (1885) 5 Datia Mai r. Hun Das. 23 
A. 263(1901). 
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lioir^. wlio an* not to n Ruil not )>outi«l l»y a mI«* hi oxccution but 

cannot rcfn\cr tbnr Miarrs witliout ]>avinj; tbcir almrc of tlic debts; (1) ns the 
parchn*cr dori not noquiro the wliole estate but acqiiires it subject to nil lepnl 
and eqintable riplits of inhentanre (2) Thus in niuortpnpe sale the bcirs of the 
mortpspor nbo siere not jiarties to the nuit were piven an opjiortunity to 
redeem (3) Tlie llnmbav Htpb Court, bowcs’cr. held thnt a daughter though 
not a party wns bound by the Mle.(l) When, however, an heir m possession 
is Bueij and a decree made against the assets of the deceased the demo binds 
the other heirs (5) 

“Decree is for the payment of money.” — A decree for accounts within 
a specified period which the defendant eurviscd without proceedings being 
talccn against him cannot, after lus de.ath, be executed against his trfdow and 
representative (C) 

“ Out of the property of the deceased.”— The legal representative can _ 
set up an answer that the property in her possession is bet own and docs not 
belong to the deceased’s estate (7) A decree obtained against the remainder* 
man, a brother of the deceased, svill not cnablo the creditor to touch the estate ^ 
in the bonds of the widow ; (8) but in execution of a decree against a joint family * 
property bought by a member of the famdy with joint funds may be taVen in 
execution (9) The Court in execution proceedings snlllook at the substance 
of the transaction (10) See oUo sect. 53. 

“May bo executed."— The legal representative is not entitled in the 
execution stage to reopen the whole case and to inquire into the nature of the 
debt 5 (11) but can bring a suit (12) Sect. 282 of the Indian Succession Act, 
where applicable, docs not prevent a decree-holder having the whole oi^bis . 
decree satisfied out of the assets of the deceased so far os they go to the_e^ 
elusion of other creditors whose claims are admitted but who have not obtained 
decrees (13) Where successive applications have been made for years against a 
party merely as representative of a deceased defendant, execution cannot be 
taken out against him personally as one of the original defendante. even if he 
were liable in both capacitie3.(14) 


(1) Haiair SingK v Zakia, 1 A. S7 (1875) ^ 

(2) Sham Coomar r. Juttun Bibee, U W. 
R 418 (1870 ) ; see also Raj Kiisto Singh v. 
Bnngshee, 14 W. R. 448. nole (18C8). 

(3) Sbaik AbdnJU v. Haji Adbulla, B B 8 


(4) Kburshethibii’.Keeo, 12 B. IDI (18**7); 

see also Nuieerun v Ara6croodd<?en, 24 W. 
R. 3 (1875) _ 

(5) Motijan V Misnjan, 10 C. I*. R 310 
(1882) ; Muttyjan r. Ahmed Ally, 8 C. 370 
(1832) (followed in Amir Dulhm p. Baij 
Nath.21 G 311] ; Daralava v. Bhimah,20 B. 


338 (1895) 

(0) Bidhoo MooUieo « Binjoy KesUul, i- 
W. R. 495 (1869). 


(7) Ameeroonnessa p. liccr Mahomed, 20 
W. R. 280 (1873). 

(8) Katba llari p Jamiu, 8 B. If. G A. J. 
37. 

(9) Bisscssur Xall » Lnehmessur, CIA. 
233 

(10) lit. ; Sbeo IVrsaud v. Sabeb Lai, 20 
G 453 (1892). 

(11) Shro Sahoy v. Ram Bbunjun, 23 
W. R. 127 (1874). 

(12) Rnsloo r. Rata Purnicssur, 24 W. R. 
3&i (1875) 

(13) Nil Komal v. Reed. 17 M’. R. 5J3 
(1872). 

(14) IVriB Lall r. IIosEetsoddvt D, 13 W. R 
36 (1870) 
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TUE CODE OF CIVIL PEOCEDUEE. 



Past II. ^ 
Sec. 52. 


Any such property/’—Under a decree on a bond against the widow of 
tlio deceased obligor, a Hindu, the property of the debtor, described as the 
property of the widow, was sold, and it was held that the sale was good against 
the son and heir of the deceased ; (1) so, where property is described at the 
time of the cxccntion sale as the property of the jiidgmcnt-dcbtors, who were 
sued as mere representatives of the deceased judgment-debtor, prima fade what 
13 sold 13 the property of the deceased debtor, and even if the decree is in terms 
as if it were a personal decree yet it must be construed as if it was for the debt 
of the deceased (2) But m a case where in the judgment, though not in the 
decree, the widow (who was only entitled to maintenance) was described as 
the representative of her deceased husband, the suit being for the husband’s 
debt, the sale of her interest did not affect the deceased’s estate (3) To ascer- 
tain what was sold under the right title and interest of the ividow the Court 
13 at liberty to look at the judgment. If the judgment bound the rever- 
sionary heir, the purchaser took the estate absolutely.(4) Under a decree 
against a widow as representative of her deceased husband, a member of a 
joint Slitakshara family, property of the deceased, passing by snxvivorship to 
the other members, cannot be 8oId.(5) This confines the procedure to property 
remaining in the possession of the legal representative, leaving the creditor to 
follow property improperly aliened by the legal representative by a separate 
8uit.(6) The onus of proving the legal necessity of a sale by a Hindu widow 
18 on the purchaser, and recitals in mortgages or sale-deeds arc not sufficient 
evidence (7) A Hindu widow can, with the consent of the next reversioners, 
transfer her inherited estate inter vivos,{S) though not by bequest. (9) 

“ If no such property remains.”— Tho decree-holder must satisfy the 
Court as to tins before the Court will proceed under the second clause of this 
section (10) If the legal representative has sold such property to a third party, 
the former is personally liable for the debt to the extent of tho assets he has 
received ( 11 ) 


‘'Has duly applied.” — ^This should be j)roved by filing and pioving an 
invcntory,(12) and unless he proves that he has duly applied, his property is 
liable ; (13) whether the debt became due before or after the death of the 
debtor.(14) He has only to account up to the full value of the assets ho received 


(1) Ishui Cliuoder v. Buksh All, 1 Marsh, 
G14 (1863); ace also Jairam Bajahashcb t*. 
Joma, 11 E.,3G1 (ISSC) 

(2) Lalla Sects r. Earn BuLali, 24 W. It. 
3S3 (1875). 

(3) Bamastimi Chetti p. Salockai, 8 BL H. 
C. 180(1875). 

(4) Jugol ICialioro r. JotciiJro Mokua 
Togoro, 11 1. A. CO (1884). 

(6) Sadahart Prasad r. Foolhaab, 3 B. 1^ It. 
(K. 11.) 31 (1800). 

(C) Orccndi-T Chundcr Giioso t. Maekin- 
tos5i,4 C. L. It. 210 (1878). 

(7) -Lila Birg Lai r. loda ICunwar, P.C., 10 
U.LJ. 400(1014). 


(8) Uajrnngi Singh t>. Manokarnikii 
BaksL Singh, P.C . 35 I A. 1 ; 30 AIL 1 
(1907). 

(9) DurgaSundari v. ItamkrLhaa Poddar, 
18 G. L. J. 1G3 (1913). 

(10) Indro Narain v. Kristo Chundcr, 14 
W. E. 3C2 (1870) 

(11) Unnopoorna i’. GuiigaNaraln, 2 W. E 
29G (18G5). 

(12) Joogul lushorc r. Kalco Churn, 25 
W. It. 224 (1870). 

(13) MooLtakashco r. Wooma Chum, 12 
IV. It. 233 {I860). 

(11) lU. 
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M Ifpa! TTi'n‘»<-n1alj\r. nti.l il hr )<ro|x'rl> fo, tlio iicctcv can no linger 
f-c executed r^en tlmupli lie luay Mill lioM i.roiH'rty \Oiicli onpiially Iclongcil 
(o t|ic uecravd lUilpmcntMlclitor If the decree W ngaiiiM him as rejirc’sontativc. 
It IS .1 /rpal and rca'onalilc prrsumi>tion. until the comiary |3 |>Tu>ed. that psj- 
ments made hy fniu were ps reiirejcutativc alone.(l) 

“ Such property of the deceased.”- — ^Tho question whether the entire 
estate in a icmindary (and not merely llic remindar'a lifc-intcrs-st) teas sold in 
excculioji and bouphl by a purchajcr is a question oI mixed law and fact to be 
determined according to the circumstance* of each case,(2) and the state of 
the haw as understood at the time of the sale i» to be considered in such determina- 
lion.(3) lands in Birbhootn arc not liable to be seized in the hands of 

the son in execution of a decree against the deceased father; (4) the surplus 
proceeds of such tenure collected during the lifetime of the judgment-debtor arc 
liable, (5) but not tho«e accrued after his death.(C) A s/iilmipKotteali tenure is 
not liable, (T) but tenures in Kharubporo ore (8) 

“Proved to have come Into hie posseeslon.”— The onus is on the 
dccreedioldor to do this ; (3) he has to show that some assets came to the legal 
rcprcsentatiNo, and the onus is then shifted to tho latter to prove how much 
catnc and how it has been applicd.(lO) The legal representative moy admit 
receipt of assets by implication, c y. by ashing time to pay the omount of tho 
dccrcc.(U) 

“In the Bame manner.''— Tins may be by detention in tho civjl 
jail (12) 

Appeal.— \Jnder sect. 11 of Act XXII. of 1801 an appeal lay from ordeis 
passed against a representative under sect, 203 of Act Vlll. of 1850, corre- 
sponding with the first clause of the present scctioo.fld) f^ce now sects. 104 
and 47. 


(1) Itiim Golam v. Ayma liegum, 12 W. It. 
177 (1809) 

(2) AUguiaya Goundcr r. Itamanuja 
Kaidu, 37 KL 22 (A. C) (1914): »ad cco 
Vct-tabadia Aiyat v. Marudaga Kactuar, 24 
M. 188 (I9ll); Veerft Soorsppa Narani v. 
KrrappA Naidu, 29 M. 484 (1900) ; Avalapa 
Naickcr v. Slurugsppa Cbottior, 30 IL 325 
(1912). 

(3) Abdul Alts Kban i. A]>iiajaaanu 
Naiokcr. 1’. C, 27 31. 131 (1901) 

(4) Kilmoni Smgli r. Bukionatli, S C. 3S9 
(187S-0); 91. A. 101 (1883) 

(6) Kustoora t. Bmoderam, 4 W. It. 3Ii«. 5 
(1803): RajkesWar t Buoshidliur, 23 C. 
873 (1806). 

* ((i) Bmdo Itau i-. I>j Collector Santhal 


r«Tg. G W. It. 129 (1800) 5 9. c , 7 W. R. 178 
(1807) 

(7) Bally Dobey ». Caaci Deo, 9 C. 388 
(1882). 

(8) Anoado Ral v. Kali Fmad, lO C, 677 
(1884) ; Ivali Porsbad r. Anaod Ror> 15 C. 
471 (1887 P. C.). 

(9) SburluQ t?. Colkttor ol Sanui, 10 W 
JW 199 II86S). 

( 10 ) JoogulKuborer. KalcoCLnia, 25 tV 
R 224 (1876). 

(11) Ohotta 8bay<c i GourHoncr 21 W 
It. 117 (1873). 

(12) ilabatab Cbnndcr r. blanmohioM in 

W. Ik 817 (1869). * " 

(13) AmewootuKssa Ifew Mahomed 20 
W. It. -SO (1873). 



284 


THE CODE OF CIVTL rROCEDURE. 


I’ABT 11 
Sec RU. 


63. For the 'purposes of section 50 and section 52, 'property 
Liability of ancestral «« hands of a SOU or Other descendant tvhich 
property. ,5 Uahle Wider Hindu taw for the payment of 

the debt of a deceased ancesloTy in respect of which a decree has been 
passed, shall he deemed to he property of the deceased which has 
come to the hands of the son or other descendant as his legal 
representative. 

Ancestral property. — See as to tliis sect. 50, anle, “Legal repie- 
sentative.” This section, which is new, has been added in order to set at rest 
a question on which the High Courts are divided in opinion (1) It is true 
that where a son or grandson takes any ancestral property by survivoisbip, 
he is bound to pay out of such property all debts of his ancestors not incurred 
for immoral or illegal purposes ; but whetber the creditor can follow the property 
in the hands of the son or grandson in ciccution is a debatable point under 
the Code. The question is merely one of procedure, and the Legislature has 
come to the conclusion that any controversy between the parties with regard 
to the habibty of the son or grandson to pay the debts of bis ancestor should be 
determined in execution, it being open to them to raise any objection or defence 
in such proceedings which they might have raised in a separate smt instituted 
by the creditor, the section not imposing upon them a greatci liability than that 
imposed by the Hindu law. 

Id execution of a decree on mortgage, executed by a Mitakahara fatwr as 
manager of and for the benefit of the family, a son’s share is saleable.(2) But a 
member of a JGtaksbara joint-family cannot alienate any particular share ns 
his own (3) 

For the meaning of “the property of the deceased” sec note on the last 
section 


Is. 265 3 54. Where the decree is for the partition of an tin- 

Pamtloo Ot «ute or divided estate assessed to the payment of 
separation of share. revenue to the Government, or lor tlio 

separate possession of a share of such an estate, the partition 
of the estate or the separation of the share shall he made hy 
the Collector or any gazetted subordinate oj the Collector deputed 
hy him in this hehd^, in accordance with the laiv (if any) for the 
time being in iorcc relating to the partition, or the separate 
possession of slnarcs, of such estates. 

Decrees for partition.— This section corresponds with soot. 225 oI 
Act VIII of 1859 ; that Bcctlon, however, provided that the division made hy 
tl.e Collector should lie “ under the orders of the Court uccordioy to the rules m 


(1) Ibvo Amur Cbandrft Kundu v. 

Cliand Chovidhury, 31 C W2 fl907) F- 
aidI there died. 

(2) Dtt A Singh r. Ilam MAnohAr, 2 X 746 


(1SS3) : swi Jumoona v. Dig Narain, lU 
0. 1 (1883). 

(3) Bheikh Abdu! v. Jaihinaiiilaii, 1» 
L. J.3U (1913). '• 



r\rrt*TinN‘. 


fiTtv for t).t jiirixhnn t-f on r»f.iV tc\tn\tf to (torrrmnfnl " Tlifso wonls 

vrpT^ r^'p^al'vl liT F'v-* Art X of 1R77. atnl tli«* wonN “ anti accfirdinq (i< the 
U\F-if orv./'f Ihr f»w »« /’rrv i‘>r Ihr porfifion or thf «/';wirrtr<- jtossfs^tnn pj 

rf ni'-h fifttin" jn^-rlr.! liy Art XIV «I 1S52 Thr words in italics 
were arMfvl liy tlir prrwnt Crvli*. tlir tinnls** n-ttrfrd tnihr fnijm/nt p/iirdtiided ” 
Wn;: saliMitutM for “ y*aytM." 


“The decree li for the partition.** — A «Wrrc for p.artition hemg a 
joint •WUralinn of tlic ricl.t s of prrsons in 1 rfe<trd in the proj>crty. an application 
for exrvution liy onr p.nty may 1"* contimiwl hr another (1) Such a decree 
ders not operate as a severance ao long as it tctn-sins under appeal (2) If the 
decree l>e aimply for po.«e«sion of cert.stn definite land, this aection docs not 
empower the Collector to partition projverty amongst the co-sharer*- (3) 

“Estate.’*— The won! must be re.sd m its ordinary eignihcation and not 
in tbe limited and defcctise sense in which It is used in Act A III of 1876(4) 
It does not include raiyrti-ieori tenures in Jtadras, hut includes permanently 
settled estates ; (.') hut formerly that did not apply to Bombay (6) It does not 
includo a plot of hand which falls short of !>eing the share of a co-sharer 
ofamnSaf (7) 

“ Shall be made.”— Court eannot depart from a decree for partition 
hy allowing certain property, direeteil to he p.artitioned, to remain joint unless 
all the eo-pareeners consent (8) 

“By the Collector.”— It must ho made solely by the Collector, (9) 
including tlie delivery of the shares to their respective allottees ; (10) and tbe 
etecution is entirely in his hands ; (11) tho Court cannot interfere ^Ih him, (11) 
nor 'examine his work or direct him to make a fresh partition (12) The 
Collector cannot, however, refuse to partition according to the decree ; (13) and 
the Court is not deprived if its judicial power to hear and decide objections 
to the division of the estate made by tlie (killectcr.(14) Tho partition must, 
it was held, he made by the Collector only in cases where the partition sought 
includes the partition of revenue eo a? to convert the estate into rcveral 


(1) Kltoonhc'l f. Nubbcc Fatima, 3 C. 551 
(1878) [doubted m TTikmat v. WalJ-un-nessa, 
12 A. 50C (1889)1 i Jlobun Chun.ler i. Slobwh 
Chunder, 9 C. 6G8 (1883). 

(2) Sakharam r. Ilari Knsbna, 0 D. 113 
(1831) 

(3) Narayanv Vithu, 8B. 639 (188-1). 

(4) Secretary of State v. Nundun l^H, 10 
C. 435 (1884) ' 

(5) iluttavayyangar r. Kudalalagayyangar, 

C it 97 (1882) ; lIuttnchidamlMir* f. Kanip- 
pa. 7 K. 382 (1884). 

(6) Dattatrayav Mahadji.lCll 028{189U 

(7) Ram Daynl f >reg’> 

(1884). 


(S) Itajcooniaroo r. Gopal Chnndpr, 3 C. 
4 (1878). 

(9) Rarojoy ChoM> v Ram ROnjun, 8 C. I-. 
397(1881) 

(10) Parbhudas r Sharkarbaj, II 11 CO- 
ISO) 

(11) Dct Gopal r. Vesuder, 12 11. 371 
587). 

(12) ShruuT** Gomnath, 15 R 627 
590) 

n.nnii'UieLar r. Dbonda. 14 11. 4.70 


(18*10). 

(14) Chnnna Seelayyar Kri«hnaTanamra», 
19 51.435(18*10. 
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revenue paying c&tates.(l) Later, however, it was held that partition of lands 
in a revenue paying estate could only be made by a ColIector.(2) This, 
however, was overruled by a Full Bench decision holding that a Civil Court 
could partition revenue paying estates save when the partition sought a separate 
allotment of revenue (3) Under sect. 107 of the U.l. Land Kevenuo Act, the 
partition cannot be made by the Collector until the decree-holder’s name ia 
recorded in the revenue papcr8.(4) Where a person was entitled in puisuance 
of an order to be put into possession of a particular village, and in execution 
of this order the Collector put him in possession, under this section, of a wrong 
village, it was held that the order of the Collector was a mere nullity, and that 
such person was entitled to sue for possession of the \HlIagc ho was 
rightfully entitled to (5) 



Arrest akd Petention’, 

[s 336] 55. (1) A judgment-debtor may be arrested in execution 

, ^ , of a decree at any hour and on any day, and 

rrea an e en ion shall, as soon as practicable, bo biouglit before 
the Court, and his detention may bo in the civil -prison of the 
district in wliich the Court ordering the detention is situate, or, 
where such civil ‘prison docs not afford suitable accommodation, 
in any other place which the Local Government may appoint 
for the detention of persons ordered by the Courts of such district 
to be detained: 

Provided, firstly, that, for the purpose of making an arrest 
under this section, no dwelling-house shall be entered after 
sunset and before sunrise : 

Provided, secondly, that no outer door of a dwelling-house 
shall be broken open unless such divelling-hoiise is in the occupancy 
o/ the judgment-debtor and he refuses or in any %cay prevents access 
thereto, but when the officer authorized to make the arrest has 
duly gained access to any dwelling-house, ho may hreah open the 
door of any room in which he has reason to believe the judgment- 
debtor to be found ; 

Provided, thirdly, that, if the room is in the actual occupancy 
of a woman who is not the judgment-debtor and who according 
to the customs of the country docs not appear in public, the 
officer authorized to make the arrest, shall give notice to her that 



, (I) IX'bi Singh v. Shoo Lall Singh, 10 C. 
203 (18S9) ; Zarhun r. Gown Sunkar, 15 C. 
193(1603). 

(2) Stcliprban Raaoot i. Bohari Lai, 23 C 

(3) .logolishufy t. KaiNsh Chamlra, 21 C. 


725(1897); 1 a W. N 374. 

(4) Tulsi Das r. Shco Xnrain, 28 A. 377! 
(1900); 3A. li. J.33C. 

(5) Jlaliariijah of Vijianagram v. Soma- 
ackara, 17 -M. L. J. 147 (1900) 


ii 
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pile it nt liberty to wiilnlraw, ntid, nflcr allowing a rea'^onoblc 
time for her to witlidraw and Riving lier rca'^onablc facility for 
'Wtbdrawing. may enter thf rodin for the purpose of making the 
arrest : 

Providcfl, Jnurthhi. tint, vjicrr the decree iii execution of 
which a judgment-delttor is arre-^ted, is a decree for the payment 
of money and tlie judgment-debtor pays the amount of the 
decree and tlie co«ts of the arrest to the oflicer arresting him, 
such ofTiccr shall at once release him. 

(2) The Tjocal ffoiYrnniciif may, hy notification in the local 
ojficiol GazcttCy declare that any person or class of ^yersons whose 
arrest miyht he attended with danger or inconvenience to the public 
shall not he liable to arrest in execution of a decree otherwise than 
in accordance with such procedure as may be prescribed hy the Local 
frofcrjinicn/ on this behalf. 

(3) TlVicrc a judgment-debtor is arrested in execution of a 
decree for the payment of money and brought before the Court, 
the Court shall inform liim that he may apply to bo declared an 
insolvent, and that he will be discharged if he has not committed 
any act of bad faith regarding the siibjoct of the application and 
if he complies with the provisions of the law of insolvency for the 
time being in force. 

(4) IVhere a judgment-debtor expresses his intention to 
apply to he declared an insolvent and furnishes security, to the 
satisfaction of the Court, that ho will \vithin one month so apply, 
and that he will appear, when called upon, in any proceeding 
upon the application or upon the decree in execution of which he 
was arrested, the Court shall release him from arrest, and, if he 
fails so to apply and to appear, the Court may either direct the 
security to be realized or commit him to the civil prison in 
execution of the decree. 


A-rrest— This section corresponds with sect. 330 of Act X. of 1877 save 
that the 2hd and 3rd provisos did not then appear. These provisos, os also 
the words, ” In the case of a surety, such security may be tn manner pro- 

vided hysed. 253,” were added by sect. 336 of Act XH . of 1882. In such Code 

the words in the first sub-clause. civil prison, and detained, 
were expressed by ‘‘tmj7nsonment.”'‘ct'tn7iod,’ or jail and imprisoned 

The second proviso then commenced “no outer door o/a dialling house shall be 
broken open : but." This has now been altered as indicated m italics by the 
present Code, which substitutes ” break" for and The words in 

italics in the 3rd and 4th proviso and in the 2nd end 4th sub-clauses have been 
added by the present Code, the words "furn^hes semriiy to iht satisfaction of the 
Court " bcinsT substituted for "furnish suficxent The third sub-clause 

in the Codes of 1877 and 1832 was prefaced by The Local Goiemment way by 
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noliJicalionpublisJiedinthe(^cialGa:ettg',dircctl!i{UtoJienever‘'insteiidol" Where,” 
and ended with the words places all Ins property in possession of a receiver 
appointed by the CouH ” instead of the words in italics : it also provided that 
the application to be declared an insolvent was to be “under Chapter XX” 
See now Provisional Insolvency Act III. of 1907. The provision as to the 
method of realizing the security has been omitted, as it comes within the pro- 
visions of sect 145. 

“A judgment-debtor may be arrested.”— -A purdanasheen lady was 
not ezempt from arrest: (1) but see sect. 56, which was introduced into the 
Code in 1888 

"May be o.rrested.” — ^The officer arresting a judgment-debtor must 
have the warrant of arrest in his possession at the time of making the appre- 
hension, otherwise it is illegal.(2) A decree against the hypothecated property 
and against the defendants personally, and containing no condition for e.^ecu' 
tion first against the property, inoy be enforced against the person or the 
property of the judgment-debtor, whichever t!ie decree-holder thinks best ; (3) 
but a decree merely against mortgaged property and making no personal 
order for payment, cannot be ezecuted against tlie person of the judgment- 
debtor.{4) • 

" On any day.” — ^An arrest may be made on Sunday under process of a 
Mofussil Court.(5) 

"In any other place.” — A list o! such places has been notified for 
Burma, (G) and also for Madras.f?) 

Sub-clause (1), second proviso.*“Under the former Code an outer 
door could not be broken open. It was proposed to enact that if the 
judgment-debtor or any person in wbose'dwelling-bouse the officer authorized 
to make the arrest had reason to believe the judgment-debtor was to be 
found, refused access to bis Iiouse, such officer might remove or open any lock 
or bolt and might break open any outer door. The amendments in this 
proviso were suggested to prevent vexatious forms of resistance to execution 
which constantly obstruct dccree-Lolders in the ezecution of their decrees. 
Afterwards, however, the amendment took its present form, the Select 
Committee stating that they had carefully considered the provisions as to 
bteakirig open dwelling-houBcs, and that they had come to the conclusion that 
it should be Ihfiiied to dwelling-houses in the occupancy of the judgment- 
ilehtot. 

“Who is not the judgment-debtor.” — It was formerly held that no 
order was necessary to enter a zenana of a purdanasheen judgment-debtor,(8) 
but that decision was licfore sect. 66 was included in the Code. 


(0) 1 JL IT. C. Uu. (16C0). 

(C) NotiScolion No. 217, Duma (laz'ttr, 
1807, rt. I., p. 250. 

(7) fori Si. George OaztUe, IDO'J, Pt I , 
!•. UO. 

(8) KwliimlinM* v. Ko\Ia«likaminee, 7 C. 


(1) Mahsrani of nurciwan r. Jlarada Sun* 
•Uri, 1 R. L. R. 31 (18CS). 

(2) KniprcM v Amar Natb, S A. 3l8 
(1883). 

(3) Jolisrimal r. Sant LaI, 9 A. t8l (1887) 

(4) Ru'lftn r RATnrhandra, II II. >‘•17 
(1887). 
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Sub*claUEC5 (2^ — Tlu*? snli-ctavw »*4 t«» co\«‘r tUo oas<*H ot certain 

p<^ons or classca ot iicrsons wlio'ic sninroarv fttreat migtit, as in tlic case ot 
Tauvray Ron'anta. be attended nitb danger or inconvenience to the public 

Sub'Clanae (3). — Umlcr the Codes ot lft77 and 18S2 this provision onty 
extended to such provinces ns were notified by tlic Local Governments Such 
notifications svero published as to Assam, (I) Bengal, (2) Bombay,(3) Burma, (4) 
Central rrovincc3.(5) Madras, (6) N W P, and Oudh,(7) and the Punjab, (8) 
.Vs to the Provincial Insolvency law, see now Act III of 1007, which takes the 
place oi Chapter XX of the former Code 

“Apply to be declared "—Under the Codes of 1677 and 1882 this 
provision ran " oj'jdi/ under Chapter XX to be deefored ” That Chapter did not 
apply to the towns of Calcutta. Madras, or Bombay (9) In such Presidency 
towns the judgment-debtOT might have applied under the Act for the Belief of 
Insolvent Debtors ll & 12 Wt c 21 (10) 

“ Expresses hU intention to apply.” — ^If he does not, and is committed 
to jail, lie might from jail apply under Chapter XX. of the previous Code (but 
now the Provincial Insolvemy Act. 1907), and may be released under its pro* 
Tisions (11) This section only applies to judgment-debtors who are under arrest 
and not already committed to jail. Wlieu a debtor is imprisoned lie can only 
bo discharged under sect 58(12) SccaboO XXI. r 40 

“Fumlahea security.”— The surety was under the Code of 1882 dis- 
charged on the judgraent-dehtOE filing liis petition m insolvency ; (13) but under 
the present section apparently the surety would not be discharged until the 
judgment-debtor had “ appeared ” aho (14) A surety isilischargcd by the deatii 
of the judgment-debtor before expiration of the time specified in tlie security 
bond , (15) or if fbe proceedings taken in execution of the decree wherein th«- 
security was furnished comes to an end or are struck o(I;(lfi) or if secmlty in 


(!) Aflsam Manual of I.oc*l Rules an<l 
Orih-rs, e<l- 1893, p 191. 

(2) Bens#l Local Statulory Rulei and 
Opiers, 1903. voL ii , p. ’<0. 

(3) Iloml)ay Li't of lx,cal Rules awl 
Orders, cd 18911, voL i , V -<00 

{t) Ixiwer Burma Courts ^latiual, 1995, 


|,ar». C02. 

(5) No. 3751, daletl 


28tli Sept , 1S77, 
PiTjl rSreular. 1—13. 


ale<\ 


(12) In Tt Quwmc, 8 M. »>3 (1885) 

(13) Ko;Ias(tChandrar,CbriH(upL<jri'ii, to 

C, 171 (18S7) : Raniran r. CWwd, 13 A 10" 
(1890); Dwarkadu e luUiai, 10 1' 31" 
(1891): BannaMalr. JamiiaJUj,.^. 15/ !»■ ! . 
Imbiohunjii r 5f. 5W(Ja(rt), K*. 

naiyar v. Krisimaaamy, 2C >1 Uu 
Langlu t. Baijnatfi, A. UhV il-.r/ , . 

L. J. H3. 

(14) la Alt > y.vK l«.|, > 

(1907), the wrwrity <\hiu-‘i^' 
aeeottlance w)(ii tLi 

(15) Krubnaii • 
rtC .tahiq All r Kai 

and sec NaUn i' , ^ 

lUrick, 41 C 50 ft f, - . 

which wvvrft.** , . 

other party, **»,«' * ^ .. 

tract). 

(in>I>Cj 
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tieposited on conditions and tlie judgment^cbtor dies before an order is made 
on hi3 application to be declared an insolvent (] ) WJiere the judgment-debtor 
has applied for declaration of insolvency, and proceedings in insolvency are 
pending on his application, no application for execution can be made against 
the judgment-debtor’s suTety.(3) 

“Shall release him from arrest” — judgment-debtor expressing his 
intention to file a petition and schedule under 11 & 12 Vict. c. 21, and comply- 
ing With the conditions of this section, is entitled to be discharged from 
custody ; (3) but ho will be liable, though he has taken the benefit of the 
insolvency sections and while yet undischarged, to arrest in execution in 
respect of an unscheduled debt (4) A judgment-debtor, who being arrested 
and released on furnishing security under this section, but who failed to apply 
to be declared an insolvent within the prescribed time, is liable to arrest, but 
not being arrested may apply to be declared on insolvent at a subsequent 
date (5) 

“Security to be realized ” — A transferee decree-holder whose transfer 
has been recognized is entitled to execute against the Buvety.(C) Where the 
surety by his bond undertook to pay the amount of the decree if the judgment- 
debtor did not do so within a specified time and agreed that execution might 
issue under the bond without suit, it was held, that though the bond was some- 
what outside the scope of this section, as it was then worded, summary execution 
could be taken out.(7) But where the bond, besides the usual covenants, 
contained further stipulations as to what should happen if the judgment-debtor’s 
application in insolvency were refused, it was held that the latter stipulations 
did not come within the purview of this section as it was then worded (8) The 
enforcement of the liabilities of sureties is now governed by sect 145. Seo 
notes thereto (9) 

Revision. — An order refusing a surety’s discharge not being appealable, 
IS open to revision under sect 115 (10) 


[s. 245A.1 66. Notwithstanding anything in this Pori, the Coiut 

Prohibition of arrestor shall not order the arrest or detention in the 
eiecotion of ?ec?ee"for “prison of a woman in execution of a 

money. decree for the paf/ment of money. 


(1) Anliiq All r. Hoti T.al. 29 A. 4G6. 

(2) J.Atigta Pande v. Baijnath Pnndc, 2S 
A. 3S7 (I(K)0). 

(3) i'zpor/e PiMent, 8 3f. 276 {1885). 

(4) Ponns LitU r. Kanbsiys, JO 0. 85 
(I8SS). 

(.t) Ala^appa r. Satatliambal, 25 3L 721 
(1M2). ^ 

(0) Clisihclii r. .^AtJindATidn, 26 31. 2SS 
(1“02). 


(7) Kanirsudji c. Faiudar, 4 C. L. J. 311 
(190C); 10 C. W. N. 830 
{g) Jonki D(n r. Ram Partap, 10 A. 37 
(1893). 

(0) And as (o ^vBircr by eurctica of right 
to IiBTo suit brought against them, Knmc* 
euddt r. Fauxdar, 10 0. W. N. 830 (190C). 

(lO) Banns 3rsl r. Jamna Das, 15 A. 163 
(1R93) 
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Arrest of women. — Tln^ RPctmn TfftR m tin* U<»t (\mU' l*y mi. 2, 

Act YI, ot 18SS 


57. The Local Government may fix scales, graduated l>- 338 1 

"»<1 imtioMlity, of 
inojithly allowances payable for the aub- 
sistcncc of judgment-debtors. 

Subsistence aUowanceg. — For nolificAti(mH(I) by f l>o Locnl Oovernmont 
of Madras, see Madras List ol Local Rules and Orders, ed. 18D8, vol. i., j*. 195 ; 

SCO Burmah Rules Manual, ed 1897, p 115 ; and for N.MM’., sco NottK Western 
Provinces and Oudli List of Local Rules and Orders, ed 1891, p. 113. Beets. 339 
and 310 arc now 0. XXI r. 39, 

58. (1) person defamed in f/<c cuii piisoii in execution [s,3«i 

of a dcoice shall be so iJetained , — 

Deteation »n4 r« ease. U'We tbc decree is for tbo payment 

of a sum of money exceeding fifty rupees, for a period 
of six months, and, 

(6) in any other ease, for a period of six weeks : 

Provided that he shall he released from such detention loforc i* 34t,] 
the expirafion ojF the said feriodof six months or six wchs, as the 
ease man he , — . , . , 

(i) on the amount mentioned in tho warrant for his 

detention being paid to the officer in charge of the 
eiiil prison, ot 

(ii) on tbc decree against him being otherwise fully satis- 

fied, or 

(iii) on the request of the person on whose application 

he has been so detain^, or 

(if)) ofi the omission the person, on whose application he 
has heen so Jcfaiiicd, to pay su&sisfcncc-allow’ance : 

Provided, also, that he shall not be released from such dc- 
tention under clause (it) or clause (tit), without the order of tho 

^*^^(2) A judgment-debtor released from detention under this 
section shall not merely hy reason of his release he discharged 
from lus debt, but he shall not he hahle to he re-arrested under ‘ 
the decree in execution of which he was detained in the civil 
prison. 

Duration of imprisonraenl.— TliC fim portion of the section down to 
the Proviso corresponds with sect 278 of Act Mil. of 1859 and sect. 312 of 
the last Code, though the form of the section has been remodelled {tide port) 


(1) O Kiiv-ftly, note lo *rcf. 33S. 
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The section after the Proviso corresponds (with verbal nltcrations) to sect. 311 of 
the last Code, omitting clause (/) of that section, which is no longer neccssarj 
owing to the remodelled form of the former sect. 312. A prisoner once dis- 
charged for want of deposit of subsistence-money should not be rclakcn.(l) 
Where a person is imprisoned under sect. 481 (now 0. XXXVIII. r. 4), post, 
imprisonment suffered after decree must be taken into consideration in calculat- 
ing the six months (2) On the expiration of the period, the prisoner is entitled 
to his discharge, whether the imprisonment has been continuons or only at 
intcrvals.(3) The imprisonment h not a satisfaction of the decree, and the 
debtor can bo adjudicated an insolvent for it ; (4) or his personal property 
may be taken in execution under the same dccrcc.(5) This section docs not 
empower a Judge to fix n term of imprisonment at his discretion within the 
maximum. If none of the conditions mentioned in the proviso arc fulfilled 
before the cxpiiy of six months, or six weeks os the cose may be, the judgment- 
debtor remains in jail the full time (6) The language of clause (1) lias thus been 
recast to show that this provision does not confer on the Court a discretion 
to fix shorter periods of imprisonincnt than those prescribed. This section 
does not apply to cases of imprisonment for contempt of Court.(7) 

fs. 653 ] 59. (1) At any time after a warrant for the arrest of a 

Heimse Cf, sraund of jtidgmcnt-dcblor has been issued the Court 
illness. may cancel it on the ground of his serious 

illness. 

(2) Wliere a judgment-debtor lias been arrested, the Court 
may release him if, in its opinion, lie is not. in a fit state of health 
to he detained in the civil ‘prisoii. 

[s 653 ( 3 ) (3) Where a judgment-debtor has been committed to the 

and (4) ] civil 'prison, he may be released therefrom — 

(a) by the Local Government, on the OTOund of the existence 
of any infectious or contagious disease, or 
' (6) by the committing Court, or any Court to wliich that 

Cmurfc is subordinate, on the ground of his suffering 
from any serious illness. 

(4) A judgment-debtor released under this section may be 
re-arrested, but the period of his detention in the civil prison shall 
not in the aggregate exceed that prescribed hy section 58. 


(1) /k re Dwarkolall Mittcr, Bourke’s Kep 
I, p. 10*^ s Janoki Singh Boy r. Kaloo Arandul, 
B. L. B F. B. 880(1868). 

(2) Glianashamdas r. Johnri MuH, 7 B 
431 (1883) 

(3) Khoda BuWi t> Sbukroolah, 6 AIL 
H C. 220 (1873) 

(4) In the matter of Baghnbhai Bam- 
chandra, 6 Bom. H. C, 86 (1869). 

(5) Janoki Singh Boy v. Kaloo Mundiil, 


B li. R. P B. 889 (1808) 

(6) Subudhi V. Surji, 13 JI. 141 (1889), 
folL Sorjan Bihi v. Sagai Jlnndal, 5 C. IV. N- 
145(1900). 

(7) Martin v. Lawrence, 4 0. 655 (1879). 
An iotcrun discharge in Insolvency proceed- 
ings is not a discharge within the meaning 
of this section, SiiraJ Dm i-. Jfahaliir, 33 A 
270,282 (1910). 
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Illness of judgment-debtor.-— This aeHiwn iwrrespond-i «ith sect. CM 
o! the last Code, G53 wm added lo that CihIc hy sect, b of Act VI, of 

18S8. 


AlT.tCniHEST. 

60, (1) Till' following property is liable to attacluneiit tf.sse.j 
Preperti- UaWe Jo execution of a decree, namely, 

attachment and tale In ' ' ' ' ■' 

neenilOB nl decree. 


lancl.s, bouses or otlier buildings, goods, 
money, banknotes, cheques, bills of excimngc, 
hundis, promissory notes, Government securities, bonds or other 
securities for money, debts, shares in a corporation and, save 
as hereinafter mentioned, all other saleable property, moveable 
or immoveable, belonging to the judgment-debtor, or over which, 
or the profits of which, he has a disposing power wiiich he may 
exercise for liis own benefit, whether the same be held in the 
name of the judgment-debtor or by another person in trust for 
him or on his behalf ; 

Provided that the followng particulars shall not be habic 
to such attachment or sale, namely : — 

(a) the nccessar)' wearing-apparel, cooking vessels, beds and 

bedding of the judgment-debtor, his uife and children, 
and such 'personal ornaments as, in accordance mth 
reh'pjous i(«ai;c, cannot he parted with hy any itowtan ; 

(b) tools of artisans, and, where the judgment-debtor is an 

agriculturist, his implements of husbandry and such 
cattle and seed-grain as mav, in the opinion of the 
Court, be necessary to enable him to earn his liveli- 
hood as such, and suck portion of agricultural produce 
or of any class of agricvUnral produce as may have 
been declared to be free from liability under the pro- 
visions of the next following section ; 

(c) houses and other buildings {uilh the materials and the 

sites thereof and the land immediately appurtenant 
thereto and necessary for their enjoyment) belonging 
to an agriculturist and occupied by him; 

(d) books of account ; 

(e) a mere right to sue for datuages ; 

(/ ) right of personal service ; 

(9) stipends and gratuities allowed to pensioners' of (he 
Government, or payable out of any service /a»»7^ 
jjcifsioji fund iwtifcd in the Gazette of India by the 
Governor General in CoMiieif t» this behalf, and 
political pensions ; 
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"■'^COBBO.Cin.P.oc.K.™... 

(i) ao^w'E It''' " '“•' 

i?Sf5SI¥-fetesa; 

exceeds twenty runees nnd^?“ * 

. ■ , „ ™pees niontbiy • and ^ ® 

0) tlie paj- nncTXwanVet'oTn ’^’ ”‘ ‘‘"^' ’ 

' ’ "fiWsi S' ?'» r- ? 

0 a“nv"a1 --nTenCt'^ " ‘ -• • 

‘ ’ \tnT:^et'S^ ';^Sor" tbe 

from b-abiUty to attaeWnt? f ''•^™>Pt 

decree; and, '™™' “^“’e '« execution of a 

(p) wlicre the iiidffiiienf>HpKj-p\». 

for the 

which, under any law for property 

to him, is exem/t iZJVo^ *“= 
arrear of such revenue. ^ ^“'"“''ery of an 

W-WrOrWauf^o^treSfi™^^^^^ '■> ehuses (p), 

72 ) VIk “«= eetually pi;abl '”"“‘ 

(2) Nothing in this eeetionsUrbo deemed- 

appurtenant thereto Ind LeeLlrt 
•, , men!) from attachment orTa]?;{ W- 

, ^ ^'""•7-.— >~a,ss;,'s; 

’ “ ■“ £ ffSMJ.S " -7 -v 
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Property attachable. — Tlie fir-it sub-elausc of tin* Rcctiou curreapomis 
with sect. 205 of Act VIII «if 1850 fia\e that tho wortla “or cihet huxldivgs," 
“ MfcrtWc ’’ an«3 “ or oirr irAic/i, or the jirofits nf xchtcli, he has a di^poftpg jwtnr 
tchicJi he iJioy tjecrcuf for hxs oirn brue/U " were added by eoct 260 of Act X of 
1877, while the wonla “ f/<e cavffal orjoxnt stock of any faibcfly, honXjH'? or other 
public Company or” after the words “sAarea *»i” have been omitted by tho 
presentCodo. Act X o!1877oddcdtheprovi3oa According to that Act (i) ran 
“ One tnaidy of the salary of a puhfic oj^rr or o/’lAc amawt ^a J?atfiwy Company ” 
and the final proviso {b) •' to ajfcci the SlatuUforthetmcbeinginforcefor punishing 
mutiny and desertion ond for the better payment of the .^Irmy and their quarters,” 
The final proviso {b) was given its pteaent form, save for the words in italics, 
by Act XIV. of 1882, whicli also altered the wording of tho first proviso (t) 
and added tho word* " and jraluiMca ” to pioviso (y). Act of 1888 gave 

- • * . , . » r. 

* ; • j • . , • . • • vises (o) and 

, , . . *d yrom ” in 

proviso (6), and “ end (o) ” in the 'Explanation. The word “ Indian” in proviso 
01 was substituted for “ Aflbvfl ” by Act XII. of 1891. Tho portions appearing 
in italics were added by the present Code. Besides the additions thus noted 
proviso (c) has been extended, its form under the Code of 1882 ^ing "the 
materials of houses and other luiWinyj belonyiny to and occupied by (igrieulturitls" 
and proviso (A) has been added. 

In Ajmero certain further properties are exempt from attachoicnt.(l) 

" Goods.”— Spears and daggcis ore goods (2) 

“ Money."— Money paid into Court as tho pro-cniptiNc price by the 
holder of a decree for pre-emption is not attachable by a erector of such decree- 
holder ; (3) nor is corapensatiou-moncy payable to a mortgagor in the Iiands 
of a Collector attachable in execution of a mortgage decree, as the niortgogcc 
should himself have applied for compensation (1) 

“Debts." A debt must bo a perfected and absolute debt, not merely a 

sum of money which may or may not becoino p.aynblo at somo future time, or the 
payment of which depends upon contingencies which may or may not happen ; 
it must at least bo an c.xisting debt, tUmigli it may Iw payable on a future date ; (5) 
It must bo specific, existing and defimte-fG) Debts are i»aynble at present 
or in tho future, and in hhighind are called “debts owing and oectninp,” 
and there, not only can an order he made nltnehlng an accruing debt, but also 
an order for payment of sueh debt when it becomes payable.(7) A mere claim 
for unliquidated damages cannot bo attached; (8) not can liquidated damages 


(1) Ajniere Hi'K I. oI IN“7, » IIO, 

(2) tVaU Hirtill e. Hirn Pnlot, I* U. ftlN 
(1881). 

(3) AIhIii* SAlnm Wllrtjnt, I" .N. V.'*! 
(1807), 

(^) llrtKA Mftl Tn|»miiiAl, tU A. 7H (tsol) 
(.7) HariiUKr, tUr<KU.2T(’. 4 

C. W. N’. 87 1 tiAiiit-Ai 


lUI KI-.-ii !»»», l> t\ W. N. 703 (IWS) 
(0) llMliifviH') r, llujilitH'nAlh, 14 M I, A. 
40 (IHTI) I 7 II. U U. ISii. U«t rav' m 

tii»l 

(71 T«n« w Jolu'*, U U, to Q. K 501 
(iHt.M 

(N) ItAiKUll r. 12 (I II. 1) 323 


f 
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on a verdict until judgment lias l>ccn aigned (1) Jfoncy in tlic hands of a 
garnishee which he is bound to pay is a debt,(2) so is rent ^hat Is due; (3) 
but claims over which no Court in British India has jurisdiction are not debts 
• liable to bo attached, but tbc mere circumstance tint the garnishee is at the 
time of tlio application for execution beyond the limits of British India would 
not of itself render the debt not liable to be nttached (4) A gratuit} 
sanctioned by a Railway Company, the money being in the hands of its pay- 
master, is not a debt, and cannot bo nttached. as the gift is not complete; (5) 
but a montlily allowance given in payment of an antecedent debt is attacliable, 
and an attachment may he made of half the monthly allowance when 3 wcolfs 
have expired, inasmuch as 3 weeks of the allowance had become an existing 
debt thougli payable on a future dato.(6) Money due by an agent or a vendee 
to his principal or vendor isa debt, and maybe attached, and it is not ncccssarj' 
that tlie exact amount due should bo ascertained prior to attachment, (7) but a 
vendor’s right or interest in the balance of purchase money of jmmoveablo 
I'Coperty payable on execution of a conveyance is not a debt so long as the 
conveyance remains unsigned.(8) Tbc salary of a private person is not 
attacliable until it becomes due and is an existing debt. (9) It was questionable 
whether arrears of Interest due on Government Promissory Notes was attach- 
able (10) Adecree can be attached, (11) but a decree for money, though ajudgment 
debt, is not liable to sale in execution, and sect 273 of the former Code (corre- 
sponding with 0. XXL r. 03 of the present Code) provide the proceduic in 
execution ( 12 ) 

'^Government securities.”— Money or other security deposited by the 
judgment-debtor with a Railway Company as sccuuty foi the performance of 
liis duties is attachable subject to the lien of the Railway Company, but not 
saleable lyitil the deposit is at the disposal of the judgment-debtor freed from 
such Hen (13) 

"All other saleable property.” — As regards partnership property, it 
was held that it could not be attached and removed from tbc possession of the 
partners in execution of a decree against only one of the partners ; (14) nor 


(1) Jones V. Thompson, 27 I*. J R . K. S 
234 (1858) 

(2) Booth f. Trail (1883), 12 Q B D. 8. 

(3) aiitchell r. Lee, L. R. (1867), 2 Q. B. 
259. 

(4) Ghsmshamlal r. Bbaosali, 5 B. 249 
(1881). 

(5) Jsnki Das f. Bast Indian Railn-ay, 
b A. 634 (1884). 

(G) Dambar Kocri t. Rai Sham Kisscn, 9 
C \V. N. 703 (1905). 

(7) Sladho Das v. Rsmji Patak, 16 A 286 
(1894). 

(8) Ahmad-ud dm v. MajLs Rai, 3 A. 12 
(1880). 

(0) Ayyavayyar r Virasanti, 21 BI 393 
(1897) ; VcM Prasad v A. H. Lewis, 31 A. 


309 (1909). It has been held that the non- 
payment of a loan does not constitute a 
debt which can bo attached under this 
section, Phul Cband t Chand Mai, 30 A. 252 
(1908). 

(10) Boistabchurn v. Battye, 1 Tay. & Bell, 
313(1850). 

(11) Golam Mahomed v. Indro Chand, 15 
W. R. 34(1871). 

(12) Sultan Kuar v. Gulzan Lai, 2 A. 290 
(1879); Tiruvengadav Vythilinga, 6 M. 418 
(1888). 

(13) Karuthan iv Subramanya, 9 M. 203 
(1885) 

(14) Kanmbhai r. Conservator of Forests, 
4 Bom 222 (1879). 
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ronld one jiartnor ntlacli the iiilrrr<it of niiotlirr paitmT in the partiicrehip 
buMness in the liands of n lleccivcr,(l) and debts due from one partner to 
another iiTre not attachable (2) The share of a partner in the partnership in 
the hands of another partner might be attached, which should be done by 
prohibitorj* order, (3) and even the sale in execution of the interest of one 
partner, in a partnership dissolved hy the death of his father and co-partner, 
was pood;(|) hut where the interest attached and sold was in a subsisting 
partnership, the pureliaser could sue for dissolution and account8.(5) The 
effect of these decisions have been partially codified in 0. XXI r 49. The 
interest of an undivided father, a member of a llitakshara family, can be 
attached and sold. This is the law in Bengal, Madras, Allahabad and Bombay. 
But the purchaser merely acquires the right to compel a partition as against 
the other co-sharers of the judgment-debtor (G) The interest of a »od,( 7) and 
of any other member of the joint family, is in the same po3ition;{8) even that 
of a grandson in the lifetime of Lis father and grandfather (9) And property 
in the hands of a son or other descendant which is liable under Hindu law for 
the payment of the debt of a deceased ancestor in respect of which o decree 
has been passed shall be dcciucd to bo the property of the deceased (JO) 
The equity of redemption in mortgaged property can be attached and sold 
in execution of a decree against the mortgagor, (11) but not if the person apply- 
ing for attachment and sale is also the roortgogec.(l2) Mortgaged property 
may be attached but cannot be sold without a suit by the mortgagee under 
sect. C7 of the Transfer of Property Act (13) Property is attachable even 
though it cannot be brought to sale without 6uit.(14) A tenant’s hereditary 
and beneficial interest in property can be attached and sold,(15) but an interest 
in an occupancy tenure, which is not transferable by custom or usage, is not 
saleable in execution, save for rent under the Bengal Tenancy Act.(lC) A 
judgment-debtor has a saleable interest in land upon which be was permitted 
to erect a mud house and occupy it for forty years, without any reservation 
by the landlord that he could be ousted, but for which he paid rent.(l7) The 
right to get back from the donee certain lands reserved to the judgment-debtor 


(11) Ssruwsti r. Ksbsdwip, 5 B I 1 .R. 3 BO 
(1870); Gossain Uunraj r. Drao D 7 SJ, 20 
W. B. 20 (1673). 

(IZ) Karniiu v. lUmlochao, 5 B. L. B. 430 
(1870) ; Bboggobuttj v. Sbamachurn, 1 C 
337 (1676). 

(13) Cbvndra Kath r. Burroda, 32 C. 8)3 
(1895) 

(14) Goon Snnkur «. Aabhoyesaury, 1 C. 
W. N., *l»v. (I80C). 

(15) IlamMsnr Kath r. Golaoiec Saboo, 24 
W. B. 309 (1873). 

(16) Bbiram r. Gojn Kantfa, 21 Cl.353 
(1897): 1 a \V. X. 396: Durga Cbaraa r. 
Kali rnMtuM, 26 C. 727 (1899) ; 3 G W. K. 
596. 

(17) Dowga IVnliad r. Brindaluo, 13 
W. 11.274 (1871); 7B.L.Itl5a 


(1) Abbot V Abbott, 6 B. G B- 3S2 
(1870) 

(2) Dwarka Jlobun t. Luckbimoni, 14 C. 
384 (1887) 

(3) " Tliama Sing v. KaluUs, S B. L- B. 380 
(1870). 

(4) Parvatheesam v. Bapanna, 13 M. 447 . 
(1890). 

(5) Jagat Chunder v. lawar CUutwIer, 20 
C. 693 (1893); see alao I* rt Bainbridge, 
8C.D.218,p.224. 

(6) Dccndyal c. Jugdcop, 3 C 198 (1877 
P. C ) ; 4 I. A. 247. 

(7) Jalbdar r. Ram Lall, 4 C 723 (18«8) 

(8) KaiKarainr.Nowtut,4GS09(1879). 

(9) Jogol Kishore r. Shib Sabal, 5 A. 430 
(18S3). 

(10) Sect. 53. 
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payable to an auctioin-er by purchasers ol goods entrusted to him for auction, 
except as to such amount ns the judgment -debtor bad n disposing power exercis- 
able for his own benefit (1) Wien the judgment-debtor contracted to lay 
down a pavement for U and deposited jnaterinU for the work and received 
an advance from B equal to the salue, the materials xcsted in B and could 
not bo ottachcd.(2) The corpus of trust property in the hands of a trustee 
cannot be attached; (3) iwr an insolvent's properly vested in tho Official 
Assignee; (4) nor land assigned to a widow by way of maintenance with 
a prosnso against alienation ; (5) nor land assigned in heu of maintenance 
without any mention of such proviso, as coming under clause (n) of this 
section ; (G) but land let under u lease prohibiting the lessee assigmng the 
property either by sale or gift is attachable , (7) so is a donee's share in property 
given with a proviso that it should be held impartible (8) Joint family property 
is attachable m execution of a decree against the father, so as to afTcct the 
interests of his sons, unless the sons can show that their shares were not answci- 
ablofoT the decree (0) In Madras, the attacbment of the interest of an undivided 
member in a joint property in execution of a decree on a personal debt against 
him, constitutes a valid charge in favour of tho judgment-creditor and prevents 
the accrual to the other coparceners of the right of survivorship on the death 
of tho judgment-debtor pending attachment (10) Thcmcomeof property subject 
to a restraint upon anticipation accruing duo after the date of the judgment 
cannot be attached in execution of a decree against the separate property of a 
married woman (11) 

“Necessary wearing-apparel.” — This was the effect of a Bombay Iligh 
Court decision in 1872 (12) A mangahuira or necklace worn by a married woman 
during the lifetime of her husband and never removed, is exempt (13) (and see 
now amendment) , so are the clothes, equipment and arms of a person subject 
to the Indian Marine Act , (14) so is the slndhan property of a Hindu wife, when 
execution is sought of a decree against her husband (15) Property in zenanas 
is not exempt from attachment (16) 

“ May, in the opinion of the Court, be necessary.” — Beasts used in 
agriculture are not privileged until the Court has declared them to be so (17) 

(JO) Bailor KnsJinu r. Lakshmaoa, i il. 
302(1881). 

(11) Goadoin r. VcnlLatesa Jltoodell^, 17 
JL L J 363 (1907) As to <iuestion when a 
Policy of losuranco is attachable, ecc 
Sbanliar r Umabai, 15 Bom L R. 320, 32Q 
(1913). 

(12) GsPgaram i Parbiiu. 9 B. It. C. 272 
(1872). 

(13) .itppanav TangaDima,9B 100(1881). 

(14) Act XIV. of 1887. 8 81. 

(15) Tubaram t. Gana]!, 8 C. H C., A. J. 
129 (1871) 

(16) Doorga Cbnrn « Mohua, 17 tV. 

R 86(1872) 

(17) Babhir r. Doorga Cburo. lU C. 39 
(1883); 13 C L.R.200. 


(1) Snuth t’ Allahabad Bank, 23 A 135 
(1901). 

(2) S C C R«*fercnce, 2 N tV. P If C R. 

r 337 (1870) 

(3) Mobeeput v Btban Cliowdhry, 19 
W. R 226 (1873); Biaben CUand v Nadir 
Hossem, 15 C. 329 (1837 P. C.) ; 15 1 A. 1. 

I (4) Denobundhoo r Shush; blohuu, 12 C 

L. B 60(1882). 

! (5) Dowah c. Apaji, 10 B 342 (1886) 

(6) Gulab v. Bansidhar, 15 A. 371 (1893) ; 
ecc also Bansidhar t', Gulab, 16A 443(1891) 

(7) Golak Nath f Slalhuia, 20 C. 273 
(1871) 

(8) Narayanan r. Kannan, 7 31, 315 
(1884) 

j (9) Jagalbait.BLuUndas,llB.37{18SC). 
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"Houses and other buildings.**— -Previous to thp proscfit Code, this 
proviso only referred to the materiel of houses and other buildings, but it svas 
held to extend to any house in the phj'sical occupation of an agriculturist, or Lis 
representatives after Ins death, for tho purposes of his agricultural calling ; (1) 
but “agriculturist” must be construed in its strictest sense (13) TJie pri%'i* 
lego refers to a house occupied by an agriculturist as an agriculturist, not to 
Im town Te3idencc.{3) If the agncnlturist does not raise the question that 
a house is exempt from attachment when it was attached and sold lie cannot 
raise it m a suit for possession by the purcha-ser.lJ) If sold in execution of a 
decree for rent, other judgment-creditors arc not entitled to rateable dis- 
tribution of tho proceeds under sect 73.(5) This e-vompfion does not prohibit 
their sale in execution of a mortgage decree if specifically mortgagcd.fC) The 
superstructure of a house belonging to a VlKUf in a hhng^nri village is exempt 
from attachment under the provisions of the Bhagdan Act (Bom. Act V. of 
18(32). (7) IVherc a judgment-debtor, whoso liouse Lad been attached, claimed 
the benefit of clause (c). and it was found that he nas both an agriculturist and a 
zemindar, it was hold that it was incumbent on him to prove that the bouse 
in question was occupied by Jnm as an agriculturist (8) 

"Books of account.’*— This was introduced asthcclTect of a decision of 
tho Bombay High Court in 186C.(9) The Court may however direct their 
production inCourt to prevent the judgment-debtor making awaywitb them. (101 
" Mere right to sue for damages.*’— This is the effect of the decisions of 
the Calcutta and Allahabad High Courts.fll) The right to bring a suit to set 
aside a sale is not attachable ; (13) nor the right to sue for mesne profits ; (13) 
but if a decice has been passed it may be attacbcd.(I4) T)ic right to appeal 
is not attachable (15) 

"Any right of porsonal service.” — The right of worship of a Hindu 
idol cannot be sold m execution , (16) nor the right to the surplus profits of 
shebaitship , (17) nor a pnestly office with emoluments ; (18) but where a 

(10) Adjoodtya r. Jfjddleton, 3 N. IV. P. 
H.aR. 334 (I87J) 

(11) Tu^uzstool t. Baghuaath, 7 P. L. B. 
186 (1871) : 14 Moo. I. A. 40 ; ^labomed r. 
Sheo Scvufc. C X. W. r. II C B. 95 (1874). 

(12) Cterapiet r. Panna L»U, 14 W. B. 152 
(1870). 

(13) Sh^am Chaad v. Land Mortgage Bank, 

9 a 605 (1883 ) ; 12 G L R. 440. 

(14) Golam Mahomed t; Indro Chand, 10 
W,R.34(mi); 7B L. B. 318. 

(15) Bipro Protap v. Deo Narain, 3 IV B. 
Mis. 16 (1865). 

(16) Dubo ^Ii33cr f Snmbas, 5B L K.617. 
(1870) j Kalce Churn v Bungshce, 16 IV. B. 
339(1871); 6 B. L B 727. 

(17) Juggurnath Kishen Persharl, 7 
IV B. 266 (1867) 

(18) ilallika v. Bataumani, 1 G IV. K. 493. 


(1) Badbakiaan r. BaUant, 7 B 530 
(1883). 

(2) Jivas Bhaga t. Bira Bbagi, 12 B. 363 
(1887). 

(3) ^fanecklal r. Jlamlal, 7 B. L. B. 685 
(1905) 

(4) Pandurang r. Kriehnaji, 28 B 125 
(1903) ; Nasayan v. Gowbai, 15 Bom. L K. 
378 (1912). 

(8) Vctulal V. Lakha, 4 B. 429 (1880). 

(0) BhagTsndaa' r. Hatlubliai, 4 B. 25 
(1879); bat see Bam Dial c. Karpat, 33 A. 
136 ^909 ) : Bbola Nath r Mt Vaabori, 34 
A 25(hll5). 

r ol Broach t Venilal, SI 1 

^rasod Boot c. Raghunath 
7 (1911) 

(9J re Vtetonp, 3 B, H. G 42 (1866) 
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proj>orty was hcquoallic<l to an kIoI with directions that the surplus income 
was to po to the family of the deceased, the interest in such surplus of a member 
of the family rould be altnelied and aold.fl) but the vendee would 
not be entitled to enter on the land (2) If the surplus profits of shebaitship 
be sold to the next shebait. his npht to suerced to the management would be 
quite unaflected by exceution proceedings during the lifetime of the former 
shebaitfS) The interest of a serxant of a temple in land which ho held ns 
remuneration for his eers-ico can be attached (4) A Dtrth Moha Brahmtny or 
right to officiate at funeral ceremonies, being intangible and impalpable, cannot 
be attached ; (h) so also a upeulhikpapa cnllt (a hereditary priestly ofSce) 
on the Godavari at Nasik. as licing a right of personal semeo ; (6) so is a jotishi 
vnUi ; (7) and a rri«i cannot be sold m execution, though its private alienation 
13 not absolutely prohibited , (8) but it- may be sold in execution if expressly 
ordered by the decree (2) 

“ Stipends.”-~This includes all pensions of a political nature payable 
dircctl) by the Government ; (10) also stipends allowed by Government to the 
membera of the Jlysorc family (II) The stipend of a Carnatic Stipendiary is 
not attacliable.(12) 

'* Gratuities.” — This is not confined to those payable to pensioners, but 
includes gratuities granted in consideration of past sersiccs fl3) A bonus 

. TTi*. i- .i.~ ^-•..:1a-..i le •»!.« 

into force, the application for execution was not barred for want of a certificate 
under sect. 4 of that Act (10) A Zora qaraf hal is not a pension and is not 
privileged (17) 

“ Pensions.”— A private pension, though not piivilcged, is not attach* 
able save as to arrears accrued due (18) Arrears of Yeomiah pensiou acci- 
dentally accumulated arc not liable to attachment (19) band granted by 
Government, but not revenue fiee, as reward for services rendered is 


( 1 ) A«hutosIi t- Doorga Churn, 0 I A. 182 
(1879 P.C) 

( 2 ) Sibi'hunderr Sibkissfn, 1 PoulnoH, 7 S 
( 18 . 74 ) 

( 3 ) Tninbak w. Narayan, 7 B. 188 ( 1882 ) 

( 4 ) Lotlikar v Wagle, 0 B. 590 ( 1882 ). 

( 5 ) Jhummon t’ Dinoonath, 16 W. B. 171 
( 1871 ) 
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THE CODE OF CIVIL PIlOCEDURi:. 


1‘art If. 

Slc. no. 


"Houses and other buildings” — Previous to tho present Code, this 
proviso only referred to the material of houses and other buildings, but it woa 
lield to extend to any bouse in the physical occupation of an agriculturist, or his 
representatives after his death, for the purposes of his agricultural calling ; (1) 
but agriculturist ’* must be construed in its strictest 8ense.(2) The privi* 
lege refers to a house occupied by an agriculturist os an agriculturist, not to 
Ills town re5idencc.(3) If the agriculturist does not raise the question that 
a house IS exempt from attachment when it was attached and sold he cannot 
raise it m a suit for possession by the puTchnser.(4) If sold in execution of a 
decree for rent, other judgment-creditors arc not entitled to rateable dis- 
tribution of the proceeds under sect. 73.(5) Tliis exemption does not prohibit 
their sale in execution of a mortgage decree if specifically xnortgaged.(C) The 
superstructure of a house belonging to a hlng in a hhagdari village is exempt 
from attachment under the provisions of the Bltagdari Act (Bom. Act V. of 
18C2).(7) Where a judgment-debtor, whose house hsd been attached, claimed 
the benefit of clause (c), and it was found that he was both an agriculturist and a 
zemindar, it was held that it was incumbent on )nni to prove that the house 
in question was occupied by him as an agriculturist (8) 

" Books of account.”— This was introduced astlie effect of n decision of 
tho Bombay High Court in 1860 (9) The Court may however direct their 
production inCourttoproventthe judgment-debtor making away with them (10) 

“ Mere right to sue for damages." — ^This is the effect of the decisions of 
the Calcutta and Allahabad High Courts.fll) The right to bring a suit to set 
aside a sale is not attachable ; (12) nor the right to sue for mesne profits ; (13) 
but if a decicc has been passed it may be attached. (14) The right to appeal 
is not attachable (15) 

"Any right of personal service." — ^The right of worship of a Hindu 
idol cannot be sold in execution ; (16) nor the right to the surplus profits of 
aliebaitship ; (17) nor a priestly office with emoluments ; (18) but where a 


(1) BadhalugaD r Balrant, 7 B 030 
(1883). 

(2) Jivaa Bhaga tv Hira Bhuji, 12 B. 363 
(1887) 

(3) IMaiiecklal v. Haiulal, 7 B L R 683 
(1905) 

(4) Fanduiang r. KriBhiia]i, 28 B 125 
(1903) ; Narayaa v. Gowbiu, 15 Bom L. K. 
278 (1912). 

(5) Veoilal t>. Lakba, 4 B. 429 (1880) 
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(1879) : bat SCO Ram Dial v. Ilarpat, 33 A. 
136 (1M9) ; Bhola Nath v. Mt Vashori, 34 
A 25 (^12), 

(7) CoU^os of Broach v, Venilal, 21 B 
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(8) Jamna^rasad Raut v. Baghunatb 
Praqad, 35 A, 3)7 (1913). 

(0) In rt PcaloV, 3 B H. a 42 (1866) 
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(12) Carapjet iv Panna Lall, 14 IV. R. 152 
(1870). 

(13) Shyam Cband v. Laud Mortgage Bank, 
9 a 695 (1883) ; 12 0 L. R. 440 

(14) Golam Mahomed v. Indro Cband, 15 
IV. R 34 (1871); 7B L R. 318 

(16) Bipro Pfotap v. Deo Narain, 3 IV. 11. 
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(16) DuboMisscrv Srraibas, 5 B. L R. 617, 
(1870) ; Kalee Churn t>. Bungshee, 16 W. R. 
339(1871); 6 B. L. R 727. 

(17) Juggurnath tv Kishcn Pershad, 7 
IV. R 206(1867) 

(18) ilallika v. Ratamnani, 1 a IV. N. 493 
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propprtv to «n xlol wjih flii\t tlip Rurjilun iiicojdc 

Wit to polo ilio fumlv oI ll.f tli<* >tJ inn'll MifpItiH of a iHcnil)i'r 

tJ;(s fATnily fouM !-> «n*l r«'M.(l) Imt tli«* xoiuloe wimld 

not ?«• ffiliilr,! to roirr on tt)o Im'} (2) If llt<‘ MirpltH piofits of alipbaitslup 
N* Ro}.} to tfiK n^-xl Rbrbiit, liM Jipl»t to Rurrooil to th«* •nanuci'fiiont (rotilil bo 
unaflortod by rxooutuin ^invmhnC' «1unn!; tin* lifctiiiio of tl*e former 
»hcba{i (3) Tlio |ntero^J of « ^rrvant of a tomplo m laml wliioli lio liclil ns 
rcmnneralion for liM fer\Ko ran Ik* nttarlioil (i) A ftirth .Vo/oi TfroAwiut^ or 
rJcht to offin’ato ni funeral frremnnm*. Winp mtangiMo and in»l*alj»aMo, cannot 
Iw attaclird ; (ri) no obo a rrt«i (a Iiorcilifnry priostly ofTiro) 

on tlic GcxUran n1 Xa«ik a^ iK-inp a riplit of j*i*rsonal fcrMco , (<*) aoi** njofishi 
rn/fi‘;(T) and a rrrtUi cannot bo ruM in owntion. tlionpli itaprivato alienation 
IS not absolutely proliilntcfl , (S) ln» it may be aoW in execiifion if cxprcwly 
orderedby tbc’clcorcc (0) 

‘'Stipenda.”— Tliis inebidc^ all pensions of a jwlitical natnro payaMo 
(iirectl) by the Government . (10) also stipends allowed by Government to the 
niembers of tlie Mrsore fannU.fll) Tlie stipend of a Carnatic Stipendiary is 

notattachable.()2)* 

“ Gratuities."— This is not confined to tboso payable to j»ensionera, Int 
includes (tratuitios granted in ednsideration of past services. (IJt) A bonus 
granted in addition to a pension is also privileged ; (H) so }s tbc balance of 
pension unpaid at the time of tlio pensioner’sdeatb.flC) \\Vn Ihe deereosought 
to be attached was passed before the rensions Act (XXni. of 1871) enmo 
into force, the opplication for cxectitioiuvas not barred for want ol a eertihcnle 
under scot. 4 of that Afit.(lfi) A Zont /pinw hnl is not. a pension atid is not 
privileged (17) 

“Pen8lon8."-~A privato pension, thmigh not privilege.!, is not attach, 
able save as to arrears aeerned diie(lR) ATream of \e«m...h pension acc 
dentally accumulated arc not liable to attneliineiil.(lO) Land grimted by 
fiovernment, l.iit not revenue free, .m reward for services rendere.l ir 
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Uiii«.ro'*'Iccn, 7 tv. K 1(19(1807) 
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U7iOK«) 

(|.S) Vails Tramliiiradl e. 3n«Ij«nl,20 M. 
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Src. W 

not a pension anti is attachable ; (I) similarly the grant of an annual 
sum made by Government as compensation for loss sustained by the grantee 
on account of improper resumption by Government of rent-free lands (2) In 
England, superannuation allowance already accrued due to a retired police 
constable is attachable ; (3) and pensions solely in respect of past services 
aro liable to sequestration, though half pay, being to some extent for future 
services, is not.(4) A zemindari granted (not revenue free) by Go^'crmnent 
as a reward for services rendered is not a pcnsion.fS) Pensions were exempted 
by Act XXIII of 1871. In chiuse (5) tho words “military or civil “ have been 
omitted as being of no value The word “pensioners” of itself covers every 
class of pensioner 

“ Salary of any public officer ’’—Under sect. 230 of Act VIII. of 1859, 
salaries of Railway fcrvants liad to be actually duo before they could be 
attached ; (6) similarly tho salary of a Telegraph Officer ; (7) but now the 
unprivileged portion can be attached in odvaDCC.(8) The Calcutta High 
Court has hold that while the pay of an Indian Staff Corps officer, as being of 
a public officer, comes witbin the rocaning of this section, that of an officer of 
the Regular Forces, not being of a public officer, docs not ; (9) and the Allahabad 
High Court has also held that an officer of tho Regular forces is not a public 
officer and that his pay cannot bo nttachcd,(10) but in Madras it has been held 
that be is a pubhc officer and bis pay is attachah]e.(ll) Half the pay of persons 
subject to mihtary law other than soldiers of the regular forces is liable to attach- 
ment (12) An attachment upon the salary of a Railway servant ceases to be 
operative after be has filed his petition in Insolvency, and should be withdrawn 
on notice being received of the making of the vesting 0Tder.(13) For definition 
of “ public officer,” sco sect. 3 (17). Under the Code of 1859, the whole of tho 
salary of a peon in the service of a J/owlofdrtr under Government could be attached, 
if it had become due.(14) The remuneration of a TVatardar cannot be attached 
while in tho hands of the Collector or other disbursing officer, but otlierwise 
if in the hands of the tcalandar Iumself.(15) A AAoJ is not a public officer and the 
percentage on collections received by him is not salary and is attachable (16) The 
salary of a private person cannot be attached until it becomes due and a debt 
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j:xrnmoN'. 




(1) rorinorlyjt xvailicld that monr3-gircn by Got'ernnicnttoitBBcnniits, 
not only for past pcrsnccs but also ns o retainer for future scrsicoa, cannot be 
nttaclird, nml that the pay of n Government oflicinl wns not attachable (2) 

“ One moiety of the salary.” — That under tho Code of Jg82 was 
half tho saLiry or leave allowance actually paj'able.fS) but under the present 
Code it refers onl.v to salary or allowance equal to snlar}* while on duty. In 
a recent ca«c it has been held that a Palaiy is ‘’propertj'” of nn insolvent 
within tho meaning of the rfo\incial Imolvency Act (‘cct 1C, sub-sect. 2, 
clause fi), In* winch provi«ion, read with this section, the amount of the 
appropriation of the income of .a public ofliccr for the benefit of his creditors 
has been fixed (1) 

" Pay and allowances N'or h the pay or allowance of a person subject 

to the Indian Marine Act, below the position of a gazetted officer, liable to 


attachment (5) 

"Wages of labourers and domestic servonts-’—Labourers arc 
persons who earn their daily bread by personal, manual labour or in occupations 
whicli icquiro little or no art, skill, or previous education Their wages may 
depend on the amount they do.(O) For what is included in domestic servant, 
see eases noted (7) In England the attacliroent by any Court of Pecord or 
inferior Court of tho wages of any scr>’ant, labourer, or workman was abolished 
in 1870 ( 8 ) 

“An expectancy of succession.”— This includes the right of a rcvei* 
sioner to succeed on tho death of a Hindu widow if be happen to survive 
her (9) Abo tho life interest m the residue of the property of a testator 
ascertainable after full administration; (10) or a son’s interest in Lis father’s 
estate which was beaueathed to lus motber for life; (II) or tbe bfc interest which 
a judgment-debtor would be entitled to in an estate after the payment of certain 
charaes, cannot bo sold in execution.(12) mcro bowever a Wabomedan 
by deed granted property to bis wife on condition that if she had a 
child by him, the grant should bo a perpetual mohirrurt. and if no child, then a 
life mokurruri witli remainder to the settlor’s two sons, the interest of one o 
such sons was attachable ; (13) so is the interest of a person who makes a gift of 
land to a Hindu widow for her maintenance, such interest being a vested interest 
in the land (14) 
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(H) Kachwain r. f^rup (nund, 10 A. 462 
(I8.SS) 


I 



304 


THE CODE OP CIVIL PROCEDURE. 


Part II. 
Sec. go. 


“ Other merely contingent or possible right or interest.” — As, for 
instance, a vendor's right in the balance of putchasc-money payable on the 
execution of a conveyance, so long as the conveyance is not executed; (1) or a 
claim under a future awaidofnrbitmtion; (2) the interest in pte-empted property 
of a successful pie-emptor who has not yet paid the pre-emptive price fixed 
by bis decTOo;(3) bat property the subject of an cjisting suit is attachable, 
tliough the Court would order its sale at the fittest and most proper timc.(4) 
A vested remainder in a liousc is attachable.(D) A mere right to receive profits 
which are not yet due is not attachahle.(6) 

“ Eight to future maintenance.”— The mere right to future maintenance 
cannot be attached.(7) This includes land assigned to a widow in lieu of 
maintenance, (8) but without any right of alienation (9) The right of a Hindu 
widow to reside in her liusband’s family house is a purely personal right and 
cannot be attached under this 8ection.(10) Formerly, the Court might order 
the party chargeable with the payment of an instalment ol maintenance about to 
become duo not to pay and tbe judgment-debtor not to receive, so that it be 
paid either to such person as the Court should direct or that on arrangement 
under sect. 268 (0. XXI. r. 46) for its collection or administration he made.(ll) 
This, however, has not been tbe practice since (12) An annuity given by will, 
not by any right of maintenance, but out of the testator’s bounty, is attach- 
able ; (13) so are arrears of maintenance already accrued duc.(14) The income 
of a fund m hands of trustees payable half yearly to the judgment-debtor cannot 
be attached after the last payment has been made and before tbe next is pay- 
able. there being no debt “owing or accruing; ” (15) but under the Code of 1859, 
an annuity charged on an estate could be attached at the instance of the person 
by whom it was then payable, be having inherited the estate from the grantor 
of the auniuty;(16) so can maintenance charged by deed on the grantor’s property 
and recoverable by suit on non-payment ; (17) also, in execution of a mortgage 
decree, the right to receive an allowance assigned to the judgment-debtor’s 
deceased wife in lien of licx share of landed property and inherited by him from 


(1) Ahmad-utl-tlm v Majlis Rw, 3 A. 12 
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(2) Tuffuzzool r. Rugloonalh, 14 Moo. 
I. A. 40 (1871) ; 7 R L R 186. 
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(1893) 
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(1908) 
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(H) Monessur v. Beer Protap, 15 W. R. 1 8S 
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clali, 24 W. R 5 (1876). 
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W. R. 41 (1867) 
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Iicr rtiul mortgaged by Win (1) So where a person sells projtctty in consideration 
of a payment down and an annuity, the annuity la attachable even where the 
purchaser is the Court of Wards (2) But tiic income of property belonging 
to a mamed woman, subject to a restraint on anticipation accruing due aftc- 
the date of o decree against such married woman’s separate property under 
sect. 8 of the Jlarricd Woman’s Property Act. is not baWe to attachment in 
execution of sucii decree (3i An hereditary grant of an allowance of paddy 
out of the inelicaram of certain land is not a right to future maintenance (4) 
It has been recently held that this exemption of a right to future maintenance 
does not affect property or an interest in property which was granted for main- 
tenance, and that thus the crop standing on land allotted to a widow for main- 
touance can be attached (5) A distinction baa been recognized between o riglit 
to receive money for purposes of numtenance properly so called, and a right or 
interest in projicrty which forms a fund or estate out of which an annuity is 
paid to the grantee -the former is a personal right and inalienable, the latter 
can be alienated ll’hctc an appellant conve)ed his estate to his son, but 
retained a right to receive from him a certain sum annually, it was held that this 
ivtts not Alight tg future maintenance, but a valuable interest in the propcrty.(C) 

61. T/te Local O'ovcnmeui, ipifh the prcticus sanction of 
Partial exemption of the (jovcrnoT General ill Council, wov, hu 
iijrieuiuirai produce (jcncrol or soccial Oliver pulUshcd in the Iccol 
ojjicial Gazelle, declare that sticli norlion of agricultural reduce, 
or of any class of agncidlural jjroducc, as may appear to the Lccal 
Goeernment to be necessary for the purpose of procidin/j until the 
next harvest for the due cultivation of the land and for the support 
of the judgmenGdehtoT qnd his family shall, in the case of all oot- 
cuUurisis or of any class of agriculturists, be exempted from 
to attachment or sale in exccutwn of a decree. 


Attachment of agricultural produce.”— See 0. XXI. rr. 44 and 45 
The->c provisions, which in the ofjginal Bill affected “growing crops” onlr* 
have been extended to all “ agncuHural produce.” While it^has been con! 
sidcred that the Court should attach such produce, which will now in bU 
bo treated as moveable property, by tating it into its possession and custo?^* 
at the same time, the procedure relating to the *' actual seizure ” of inoveahi«s 

5rop. and. having regard to 

•ith respect to the sale of 

^ deemed to exist 4i»aj^ 4- 

allowing such produce to bo ordinarily removed on attachment In 'll ' 

(5) GoUmhI* n Mceastchi. 2* if T~nr 


(1) SaUm&t Ilosscin t. Luckhi Kaiu, 10 C. 
521{l8St) ■ 

(2) K&r Shanksr r. Bsijnatb Dsi, S3 X 
lf>l (1001) 

(3) GouJoine. Vcak«<c»»,30 JL37S (lO'lT). 

(4) V*rdyanslhic Eijgii.SO M.StOUWT), 
s.c.lTM t'-J 3'3. 
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[ 02. (J) No jMMsoii jinv pri’cvs- 

StJzuro of ftojicrt/ In Coilc <liiccUng oi autiiorizin^ 
ihucUin'j h‘iu*f piop'‘rtv sliall enter arv 3 tre*i*‘'r' 

ltou.sc aHei hUiiMjt jni3 Ijolwic biiniise. 

(•i) iV« oultT tlcMjr ol a cUvellmg-liouse iuall Z/f ’brol'cn 
ii»h‘st} nuch dvrUiwj-hoiw. xt xn th^ vi-aqKinc^ of the yt 

lU’htof Ufid he. njut-cs or tn on^ ttay 'piev^nts uevesa: tlicreio, _ 
wJien the pejhon exooulirvj ony biich p/oce.s6 ha^ duly gained 
lo Juiy dwelling-house, Ins may hjeuk open the dooi oi 
iu wliu-li he inis ieasoii lo believe any such property to be. , 
(3) Whi'ie « loom in n dvdliruj-house is in the 

ueeunaiH'y of a woman wlio, uccordnig to the customs ol 
umiiiuy, floes not nppeur in pubJic, tliu jieibou executing 





V 



process shall give notice lo such V'/UiVi 

to ^vithd^a^Y ; and, after allowing » . . 

withdraw and giNnng hci reasonahle 

may enter such room for the puriKi'/' 

using at the same time every precautivi, <. . . 

provnsious, to prevent its clandestine i*'/nvu. . 

Seizure of property. — Tins t>cct»m, bay*- I-..* 
sponda vativ sect. 271 of Act X of IM7, wait tL» 
the words "Aousc or other bwidooj " were uwd / , 

Tbo first sentence ^^ds added by Act XIV of |>>-^ y. 
8ub-c\au5<3 (2) commenced with the wordi “ vr thiH l/i4^^ .y. 
of o (licefliMj-Aoiise ” instead of tho wonU m Uuli*«, vi v ... ^ 
monced *' l*roudrd tA«« \J the room he " instead of ” {}/>/» 
house," while tho word "hrcal" in sub-iUu-o (2) l.t 
“«n/o 5 cn end" The second sub-chiusc has liei-ii 
line with sect. 55, oh(c 

“ Any outer door ’’—It was formerly Uohl ilmt U 
door of a shop , (1) or remove locks on tho door of a gvl. .»..( • 
loclcB for safe custody 12) Under thccarlier Codes, wlihh|,/./. 
open of any outer door of a dweltmg-housc. it was liel.f (| , 


break open any outer door, that is, any outer door of the dw/f;.7/ J '• 

defendant but not of the bouse of a stranger. 

“ Break open.”— A persou executing a prewess for ultiwbi/ u * ,/ 
ables, having gained access to the 
lock from the door of a room in 

moveable property was lodged 1‘ . . 

person m execution of a decree againU the judgment-del, i.,r U * *7 
if it turns out that tho person or goods of (he debtor ate not In » 

“ Actual occupancy of a woman.”— This provision diM-s 
the arrest of a putdanashcen woman (G) v// 1., 

As to arrest, see sects. 55 and 132. 

63. (1) Where property not in the custody of any a 
i« ts under affac/imenf in execution of 

Property attaenea in ^ '*’vrwt ,, t'lfv, 

eietution ot decrees oi luotc Courts than ono, the Court whielj 7 
several Courts. Toccivc or realize such property anJl || 


(l) Damodir Parsotsm «. Islivar Jttha, 3 
Bom. B&(J8<S). 


(41 KondMawmy r. 

n.& 189 (1870). U 

(5) Teg ». C««, 7 B. It. 0 ow ,. 
(1870). • '*■ M 

(C) KaJauliiftn; r Ko)U»lA»iam 
10 (1881). ’ 
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determine any claim thereto and any objection to the attachment 
thereof shall be the Court of highest grade, or, where there is jio 
difference in grade \>et\vecn such Courts, the Court under whose 
decree the property was first attached. 

f?) Toothing in this sect2on shall be deemed to invalidate anfj 
proceeding taken by a Covrl cxeciiling one of sncli decrees. 


Attachment under eeveral decrees. — This section w the same as tect. 
28j of Act X of 1817, nxvc that the words “is irnrfcr (itlQchtrtftil ’’ Jmve 
been substituted for "has been attacked” and sub-clau'.e (2) added by the 
present Code. It only applies to cases of atUcUrcent ami not to sales.fl) It 
IS doubtful tl It applies to immoveable ]iropcTty , (2) but the Tdadros High 
Court has held that it docs (3) It only applies where the Court.s are all either 
Civil Courts or Revenue Courts and not to cases of confiict between’ Civil and 
Reveutto C 0 UTt 8 .( 4 ) 

“ Decrees of more Courts than one ’’—This bcction does not apply 
« here there it, not more than one existing attachment. Thus w here in cxecuf ion 
of a mortgage decree of the fiT5>t mortgagee the Slunsif attached, and then t]»c 
^uboidmate Judge attached and sold in execution of a decree of the second 
lu'utgagec, tlie subsequent sale by tbe Munsif was valid.fo) 

“The Court which shall receive or realize such properly and . 
shall delermine.”*~This includes tbe sale of the attached propeiij ; (6} also 
the power of deciding objections to th* attachment, of determining claims made 
to the property, of ordering the sale thereof, and receiving the sale proceeds, 
and of providing for their distribution under sect. 13.(7) It has been held that 
the words “ claim thereto and any objection to the attachment ” refer to claims 
and objectionsof a sort which can be summarily decided in exccution-proceed* 
lags (8) 

“Shall be the Court of highest grade.”“It was held under the 
former Code that this does not take away tJic jurisdiction of the inferior 
Uoiirt, and its proceedings in contravention would be vitiated only where 
there had been notice of tbe proceedings m the superior Coui-t \ (9) but 
if there were notice, a sale by tbe inferior Court would be bad.(lO) Thus where 
Pales were held by the Subordinate Judge and the Small Cause Court 
(the latter having notice of the former’s attachment> on the same day, it was 
held that the purchaser at the Subordinate Judge’s sale had the better 0) 


(1) Churuii Lai p. bcbi Prarad, 3 A, 356 
(16S0). 

(2) Obbo^ Cbnrn t. Oolam AH, 7 C dlO 
(18S1). 

(3) HuttoVaruppftB e. &IultuTamaI>nga. 7 
U 47(1883). 

(4) Itagbuhar t, BanVe Lai. 22 A 
(laOO). 

(5) Slowclt t. Ajudttu Nath, S 25S 
({88U. 

(t) .Mnlul Karim r. 'J’ha.hoidM, 22 11 88 


(ism 

(7) Badrt Prasad r Sarua Lai, 4 A 3^0 
(1882): Biiagivan Chaadra ICntiiatna v. 
OiandM iJala Gupta, 1 C L J. 07 {1903). 

(8) Ramjos c. Guru Charait, 14 C. TV. 

396 (1909) 

(9) Ku^ayaa v Ithuhiitti, 22 3f. 295 
(1808) ; Ilykaut Nath Kajmdro, 12 C. 333 
(1885) 

(10) AWuI ICariui i. Tinikord.is,22 i>. rS 
(18W»). 
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So where* a hoii'»e altarlied liv a Suhordmate Judge waa attarhed and wdd hy 
a Mimsit and anhapijuditlv «okl hy the Suhardinatc Judge, the Mtinflifn nnh* 
vraa invalid . (U hut nlicre ^iropcrty is sold hy an inferior Court by iniNtake 
(due to its not having received notice of the proceeilmgs in llio «iij>etior 
Court) the sale should not he set aside, but the superior Court should adopt 
the sale and distribute the assets (2) The Calcutta High Court, following 
this last case and dissenting from the two Allahabad an«l the Madras cascK 
just referred to (but apparently overlooking the question of notice), Iicld that 
where the first Munsil's Court attached property, and thereafter the second 
^ilunsifs Court attached and sold the same property, the sale was valid though 
the two Courts were of the same grade (3) The Bombay High Court then 
held (the question of notice not being mentioned) that where the second 
Subordinate Judge attached and sold property which, however, was attached 
by the first Subordinate Judge before the sale, the sale was valtd.(4) So where 
the Munaif attached and sold, while an attachment subsisteil of tho Sul)* 
ordinate Judge, tlie Calcutta High Court held the sale was valid, this 
section being merely one for procedure to prevent different claims arising out 
of attachment and sale by different Courts (5) \Vherc the same propi-ity 
has been attached by two Courts of different grades, a sale by tho Court of 
lower grade is not less invalid because it was ignorant of tho attachment hy 
the Court of higher grade, all the rulings of the Allahabad High Court being 
this way, though opposed to the rulings of Madras and Bomhay.(O) Tiie 
Calcntta High Court lias recently held that where the same property is imdi-r 
attachment by two Courts of different grades, a sale effected hy the Court of a 
lower grade is not a nullity .(7) Tho fact that prior to the attachment by tlm 
superior Court, proceedings subsequent to attachment had been taken by l)»i* 
inferior Court, was held not to affect the operation of this scction.fB) Again, 
where a Subordinate Judge made an order for attachment before judgment, 
which became operative on a decree being subsequently obtained, after altaOi' 
raent, but the day before sale, by a Munsif, and thereupon the Subordinal** 


was raised in the second clanse.(9) 

In the N W.P. the Court of a Jliinsif must for the purposes of this serthui 


(1) Jluttoksnippati i. Startoramslings, 7 
M. 47 IISS3); Aghorv Kath r Shams 
SuntUri, C A. 015 {1SS3); Badri Pravwl r. 
Satan Lai, 4 A. 230 tlSS2). 

(2) Bykant Nath r. Itajrndra, 12 C 333 
(18S5) 

(3) TlwatVa Nath r. Banka Brhari, 10 C. 
Ml OS'"!- 

(4) Patrl Naranjj r Haridaf, IS II 43S 
(1803); TnmnkUl r Kalyandx*. 19 B. 12" 
(ISOl). 

(*,) Bam Xarain *• Mina Korty, 2 » C. 40 


fI897); GopiChainlBodtrar.Kwemtjnio-K* 
2t a S3« (1907) 

(0) (nuraD}i Lai r. Javahir 3Ial, 20 A. 
(1901) : tolL liar PiwI r. Jagan 1*1, 27 A ■ 
50 (1901) ; Dterpati Bibi r, Bammh ]‘al, I i 
K 527 ()909). 

(7) Gojd Chsnd Bothra r. Kaa^tavm^iia 
Khstaa.31C.63a: b.c..0C.L.J.130(]W;7( 

(5) BalV.i*b»n r. Karain llaa, )H A. Zir 
(I89«). 

(9) Bliazvan ChaMra r, f3.a»ylfa M«U. J 
Ct L. J 97(l9'ej. 
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bo granted, since tlic other co-parccncr'e right by survivorship defeated such 
attachment (1) If no attachment were made but the property advertised for 
sale and the judgment-debtor inruinbcrcd the property, the decree-holder 
could sell the property subject to the incumbrances which were not collusive, (2) 
for a debtor may, although unsatisfied decrees arc outstanding against him, 
prior to attachment, raahc an alienation for adequate consideration or give a 
preference to a particular creditor oacr others notnitlistandiffg that it may 
defeat an anticipated execution (3) \Micn an order for attachment was made 
hut was not c.xccuted and the property was sold in execution, an alienation 
after the order of attachment was good as against the execution purchaser (4) 
Failure to affix a copy of tho notice in the Court House under sect. 208 (0 XXI. 
r. 40). renders tho attachment invalid as against a subsequent assignment (5) 

c. *• * — 1 Tr«.>c« Ai- «#>>%♦ to or posted in tho 

diathcapplica- 
• notice was not 

issued and published, tho attachment was not such as was required by this 
section , (8) but the question of the non-observance of tbe foimabties of attacb- 
raent cannot bo raised for tbe first time on appeal to tbe Pnvy Council (9) The 
invahdation of a private transfer made pending an attachment of the property 
transferred only results from a subsisting attachment. An attachment ceases 
to bo operative from the moment money is paid into Court, or at tho latest from 
the time satisfaction is entered (10) 

“ Private Transfer.” — Tliese arc alienations which, if permitted, would 
defeat claims legally enforceable under the attachment, (11) and so far ^ 
prejudice the execution-creditor they are void (12) They include a zQT-x-fCihg\ 
lease and also an ordinary agricultural lease, (13) and a sale after attachment 
to the mortgagee under a mortgage executed before attaebroent (14) as also an 
asii»nmsiit ot a Hindu widow’s life interest in the profits of immoveable pro- 
perty left her by her limband’s will; (15) but the consent of a Mahomedan 
heir to a beijiiest by a Mahomedan of more than one-third of his estate is not 
an alienation under this section, (16) nor the vesting of an insolvent’s estate in 


(1) Subra Mangesh ChandararLar v 

JIahadcTj kom Jlanjibhatta, 3S 13 105 

(1913) ; dist Suraj Bunsi v Sheo Persad, 
euprd, and citing Jloti 1*1 r Karrabuldin, 
25 C. 179 (1897). 

(2) Saho(» Clmnd v Gcetnm Singh, 2 N. W, 
r H. C R. 200(1807). 

(3) Stephenson f Baumgartner, 3 Agra, 
104 (1868) 

(4) Rameswar r. Ramtanu, 4 B. L. R A. J 
24 (1809). 

(5) Satya Charan r Sladhub Chunder, 9 
G. W. N. 093 (1905) 

(0) Nur Ahmad «' Allaf Ah, 2 A. 58 (1878) 

(7) Gumant r. Ilardwar, 3 A 093 (I8SI). 

(8) DTrarkamlhr Ram Chunder, 13 W. R. 
no(isTO). 


(9) Rambnsbna t>. Surlunn(8<ia, C C. 129 
(I8S0 P. C ) 

(10) Ktinbi Moossa v. tlakld, 23 M 478, 
482 (1899); Vibhadhapuju v SuthasTTanii, 
28 M. 380 (Ip05). 

(11) Abdul Rashid r Gappo I.al, 20 A. 421 
(1898) 

(12) Diaobundbu r. Jogmaya, 29 I. 9 
(1901) ; 29 C. 154 ; C a W. N. 209 

(13) Debi Pra-ad r. P.-ildeti. 18 A. 123 
(1895). 

(14) AnnaTundavan r. Ijasawmy, 0 M. H. 
C 65 (f87I). 

(15) Katha Kerra r. Dhunhaiji, 33 R. 1 
(1898). 

(16) Paulatramr Abdul KaeuTn,26R 497 
(1902) 
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tl\C5 OfEdal ABsignee under n vesting order, (1) nor the renewal of a mortgage, 
orjginaUy made beloic attaclimcnt, wldcli doci not cnliancc the charge, (2) nor 
the execution of a conveyance directed by a decree made after attachment in 
terms of an award of arbitiatoTS made before attachment's) nor an alienation 
made in compliance with the condition-^ of 0. XXI r, 83.(4) The law in the 
Mofusni as to alienations by debtma ii the lex rci sitcr.fS) Even a mortgage 
after a grant of a certificate under (> XXI r 83, will not affect the judgment- 
creditor’B Ucn under tbia sertion unlcea it be m strict conformity witli the pro- 
visions of 0 XXI r 83 (0) A mortgage to pay off an incumbrancet prior to 
the attaching creditor, whose rights arc not prejudiced thcrchy.is not ono within 
this section (7) 

“Contrary to such aUaehmenl.’*— The former words were “dniing 
the continuaneo of the attachment ” A lease prior to the attachment 
la good ; (8) so is a 6o«« fide sale even when the purcliaser knew that the decree- 
holder was seeking to attach the property, (9) and notwithstanding tliat 
It may defeat the anticipated execution (10) Prior to attachment a debtor 
may give priority to one creditor over aootlier, notwithstanding judg- 
ment has been obtained against bim (11) A conveyance executed by tht» 
judgment-debtor after one atlaclimcnt liasi been permanently struck off and 
before a new attachment is issued is vabd,(l2) but the striking off of execution 
proceedings does not necessarily withdraw an attachment eo as to moke on 
alienation valid , (13) though wlierc the first execution proceeding was stayed 
by mutual agreemeat and a subsequent attachment was considered necessary 
and was made, a mortgage executed prior to the second attachment was 
valid ; (14) but if a subrequent attachment were superQuous it does not 
neutraUze the attachment already subsisting (15) Where after the property 
was by an order released from attachment, a mortgage is valid though on 
appeal from the order an order for partial attachment was made by consent ; (16) 
but it is doubtful whetber a conveyance executed during the continuance 
of an attachment becomes valid or ceases to be void as against the judg- 


(J)SarWeB v. Bundho, IM.W P H C R 
99 (1869) ; Sadayappa i Ponnama, 8 M 554 
(I8S5) 

(2) Slahadovappa t. Srimrasa, 4 M. 417 
(3881)} see also Pmotundbu V 0c>go»ay»,29 
T. A. 0 (1901) } 29 C 154 ; G C W N 209. 

(3) Qurban v. Asbraf. 4 A. 219 (1882). 

(4) Shivlingappa v Ch»nbaB»ppa, 30 It 
337 (1905) ; 8 Bom. L. R. IG. 

(C) Oopec Chnniter r. Ram Kamul.W. R. 
1864, 179. 

(6) Gurnsami r. Vonlsatfiami, 14 >1. 2T7 
(1890) 

(7) Abdul Roabid r. G*pjy> Ia3,2I>A.421 
(1895) 

(8) Fcffredo v. 3!aboin»l Made^or, IB W. 
R. 75 (1871). 

(9) Ram Banin iv Janbeo Baboo, 22 W. R- 
473 (1874) ; Rajan Harji t>. Axdeabir, 4 B. 70 


(1879). 

(10) SteptwMon V. Baumgartner, 3 Agra 
101 (1668) 

(11) Doorga Tewatee v. Naipal, 2 N. W. P. 
a.aR 224(1870). 

(12) Puddowonee v Roy Sluthoora, 20 W. 
R. 133 (1873), 12 B L.R.4I1; Indurjectv. 
Luciunoa. 2 ( W R 66 (1875) 

(13) Jugobundboo v Ehugwan, 17 W. R. 
15 (1871) 5 Soondur t Bihoorw, 24 W. R. 38 
(1875). 

( 14 ) Malonginy v. Cho^dhty, 25 17. R. 613 
(1870); ZaibuniuBBa v. Jauam, I A. 616 
(1878) ; Gunghgotti V. Ram Bundtr, 6 C. T*. R. 
157 (1881). 

(16) Moobbt*urv.Rampliul,5N IV. 1’ If. 
a R. 70 (1873). 

(10) KiBlwrySIoIiunt'. Jffilioir.cd .Mujaffpr, 
18 0.188(1890) • 
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raent-creditor, and those claiming «r.d« Lir.t. hr oj j><- alwAr.'wr.l 

being enb'oqucntly struck o{I.(l) bnt this has lv<n Sis be!.j (i) !flJedtvr:w 
in creention of which the attachn'er.t ttas r.'.sdf be j-ei »*v.e t'e attAchr/.ent 
is invalid and an alienation during its cv'r.ur'.urv-e is valid but on jVo 
other hand n-hcre an attachment was releasevl arvl the?fin>>n the jmbnvent- 
debtor raortgaced the property and thereafter the orvler releasing the attaeii- 
ment was set a^dc. the mortgage was W.eie. however, the 

jndgment^ebtor sold a part of the attaehevl |'iv'ivTt\ and juttly jNsid the 
attaching creditor, olio withdr»'w the attachment, the sale was X'ahd ; (5) 
ainularly where a mortgage w.as e.\ecut.Hl to ivw ed an attachment, the decree 
being satisfied before the mortgage w.a> esecntevl. hut the attachment with* 
drawn after the mortgage.(C) Vuder the i\sle of it xms held an 
alienation made pending attacliinont was not made x-alid bv the subsequent 
removal of the attachment (7) A sale in pursuance of an attachment being 
set aside does not displace the attacliment ,(S) nor diH'Sthe death ofthejudgment* 
debtor; (9) even though he ho ft Mitakshara eo*|'i\mener ami his interest 
in the property attached passed to the sutM'iiig eo-parceuersflO) But it 
has been recently held that wlien tho attachment is memly one before judgment 
it will be displaced by the death of ft MitftksUftrftCo.p;m’euer.(l 1) Au attachment 
nine years old in execution of a decree tweho years old iu the absence of other 
information must be assumed to liftve been removcd.fW) A purchase in execution 
under a decree by a landlord under the RcntBecovery Act of projwrty prcnously 
attached is subject to sucli attachment ; (13) so nbo where the Collector attached 
under the Madras Abkari Act I. of 188C, a subsequent uttaehiuenl and sale under 
a civil decree was subject to the Collector’s attachment.fl I) A mortgagee whoso 
mortgage was prior to the attachment pnvfttely purchased, aubsi'qucnlly to 
attachment, and whose purchase was void fts against an auction purchaser, 
could fall back on his mortgage (15) 

“All claims enforceable under tho nttaobmont.” — An nlieimllon ^ 
void only to the extent of all claims enfoircahle under Iho nttnrhmcnt,fU>) 


(1) Puddomoneo t Roy Muthoorn, 20 tV 
B 133 (1873); 12 B L. B. 411 

(2) Gobiad Singti v Zalim Singli, G A 33 
(1883) ; Kunhi v. Maklu, 23 SL 478 (18OT) 

(3) Juggut Narain v Toolsce, 10 W. R. 00 
(1868), 1 B. L. R., A. J. 71 

(4) Bonomali t'. Pio6unno,23 C. 829(1806). 
Ah Ahmad V Bhanai Dhar, 31 A. 367 (1909). 

(5) Prannatli v Shumhoo, 7 W. R 430 
(1867) 

(C) Buldeo f. Kanaha, 1 N. W. P. IL C. R. 
2.7 (1869). 

(7) Ram Churn r Jhubboo, 14 W. R. 27 
(1870) ; Mahatab i’ Surno Sloyce, 1.7 W. R. 
222(1871); 12 B I*. R. 414 noto 

(8) Oossain Munraj r IVrn Pyat, 2» IV. R. 
20 (1873). 


(9) Siiee l'r«M<t r. Illra 1.nl, 12 A, tlO 
(1889). 

(10) Boni Prraltiel tv I'arlnti, SO C, 
(1892). 

(11) Subra Mangrah Cliaiulavnrknr 
llabadcri loin blanjlhlmtts, 3H 11. in, 7 
<1913). 

(12) Goon]cssur ff Lac)iin«><*, 20 W. It, 
(1873). 

(13) Sabramanya v Itajaram, M M, 
(1885). 

(14) SaTaBgspani r. S<>crrtary i»f Rial", Ji| 
479 (1893). 

(15) Gopal Sahon r G«inga I'rralml, >i l*. 
.730 (1882). 

(IR) Shirlingappa r ChanUtu!;./.*, >1 ){ 
337 (1907) ; 8 Bom. L. P.. IR 
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that is, only against the execution creditor and pcisons claiming under him ; (1) 
and only so fat as may be necessary to secure the execution of the 
decree ; (2) and not as against all persons who at any future time may possibly 
obttTm cxccutions.fS) So wlicre the sale was held at the instance of the 
second attaching creditor and the judgment-creditor had incumhered the 
property after the first attachment, but before the second, the sale was subject 
to the incumbrance, even though the first attaching creditor was paid out of 
the sale procecds.f-i) Where the private alienation in no way interferes with 
tho rights secured by his decree to the attaching creditor it is not void ; (D) 
and if the decree were paid off the attacliment ceased and the rights acquired 
pending that attachment became vahd ; fC) and this would be so although 
the attachment were not formally withdrawn , (7) and even if the attachment 
wore wrongly continued to secure payment of subsequent instalments under 
tho decree not then payable, tho instalment m respect of wliich the attachment 
was made having been paid of!.(7) 

"All claims” means all legal claims (8) "All claims enforceable under 
the attachment ” is not synonymous with " the claim of the attaching creditor ’’ 
as used in tho interpretation of sect 240 of Act VIII. of 1859,(0) but means 
all claims enforceable under attachments which have actually been made and 
are perfectcd.(lO) This section is for the benefit of tho attaching creditor and 

did not amount to such attachments (10) The Bombay High Court held 
that claims under sect. 73 are claims enforceable under the attachment, 
and an assignment of monies subsequently realized in execution, pending 
attachment, is void as against persons coming in subsequently and claiming 
distribution under sect. 73 (12) This question has been set at rest by the Explana- 
tion to this clause (13) It was, however, held that if the “ monies reahzcd” 
arc tho proceeds of a private alienation brought into Court, in payment of tho 


ment must, however, he a subsisting one ; if it is removed the alienation made 


(1) Puddomonoer. R«^Miithoora, 20 W. 
P. 133 (1873); 12B,L.R.4ll. 

(2) Dlnendranftth r. RatnfcuraBj’, 7 C. 107, 
p 118(1881); 10C.L.R.281: 8I.A.G5 

(3) Anund Lall e. JnUodhiir, 17 W. R. 313 
(1872); 10B.L.B.131; HMooroL A.543 ; 
Bal Slokund v. Bacnliit, 13 W. R. 134 (1809). 

(4) Goru Prosad v, Binda Biln, 9 B. L R 
ISO (1872). 

(5) Abdal Rasbid r .Gappo Lol, 20 A. 421 
(1898). 

(C) Umeali Chander r. Raj Bnllubli, 8 C. 
273(1882): IOC L.R 204; Khu^alchsnd 
r Nandram, 35 B 616 (IfUl). 

(7) Pamdhun iv Koyla«b, 12 W. R. 437 


(1869) ; 4 B. L R , A J. 20. 

(8) Abdool Raahid r. Gappo Lai, 20 A 421 
(1893). 

(9) Sorabji v. Gormd Ratnji, IG B 91, 
p. 100(1891). 

(10) Ganga Dm v. Khuahalj, 7 A 702 
(1835). 

(11) Babaji v. Gajannn, 11 B H. C. 169 
(1874). 

(12) Sorabjt v. Govind Ratnji, IG B. 91 
(1891). 

(13) Vclohand v Jlusson, 14 Bom. L. R. 
033 (1912). 

(14) Yibredhapriya n Yusuf 'Sahib, 2S If. 
3SO(1»0'-.); 15M. L.J. 202. 
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diuin 5 ifs pondcnry is valid against a anlrtoquonl attaching creditor, who, 
if the ntf acliment had continued and the money wcrcrcnlired, might have claimed 
distribution under sect. 203 (now 73).(1) Wlicre there has been on attachment, 
followed first hy a private alienation and then by petitions for rateable dislnbu- 
tion hy other creditors, and the attachment is then removed, the Buhsequent 
claims to rateahlc distribution go with it; because they arc merely claims 
enforceable under the attachment if it results m the realization of assets which 
the Court can distnlmtc.fO) The Iloiuba) High Court held under the Code of 
18S2, that, notwithstanding sect 276 (Reel Cl of the present Act), a private 
alienation becomes absolute even against all claims enforceable under the attach- 
ment on compliance with the conditions of sect 303 (r 83, 0. XXL), which is 
an enihling section and qualifies the prohihition contained in sect 27G (3) 

A purchaser in execution acquires the right, title, and interest of the 
judgment-debtor freed from all alienations and incumbrances affected by him 
after tho attachment ; (4) but if he bought the attached property privately he 
would get no better title than tlic vendor had (4) Such a private sale would 
not, however, bo had as being made pending attachment if it wcio accepted 
by tho decieo-holdcr in satisfaction of his decree and thereafter sanctioned by 
the Court.(5) There is no inconsistency between this Explanation and 0. XXI. 
r.48cl. (2) (6) 

Explanation — See last note 


Sale. 

65. Where immoveable 'properly is sold in execution of a 
- . . , decree and such sale has become absolute, the 

urc aaers i e 'property shall be deemed to have vested in the 
purchaser from the time, when the property is sold and not from 
the time when the sale becomes absolute. 

Purchaser’s title — The Code of 1859 (sect. 259) provided for tlio grant 
of a certificate on a sale becoming absolute (that is confirmed) to the puicliascr 


f 


ot tho certificate. Sect. 310 of the Code of 1877 (Act X.) a.s published ran : 
“ when a sale of itnmavcahk properttj has become absolute in a manner aforesaid the 
Court shall grant a ccrlifeatc slating the name of the person, who at the lime of 
sale, is declared to be the purchaser and the date of such sale." There the Rcction 


(1) Kuntir Mal.ki,23JL4T8(lS99). 

(2) Jctlia Bhima & Co r. Lady Janl.ai, 
lUlom. LR (1012); 37 B 138. 

(3) Shiilmgapii.a r. Clianba'.arpa, 30 B 
337(1003); 8 Bom L R. 10. 

(4) Tlinpndnnath r Ramkumar, 7 C. 107 
(ls«:0 I* C ) . in C L R 231 ; 8 I .V C.".; 


Oan«^ v. Fnrsbottam. 31 B 311,310(1003). 

(5) AnnaTunadaran r. lyasawrny fl 
M.HaC5{1871) 

(6) Vclebanil i. Slna^on, 14 Bom L R 
033 (1912). 

(7) S^»«tothfaBal,*ntr.Ifrratland '*7 
B 331, at p 310 (1903) 
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Glided. Sect. 49 of Act XII. of 1879, amending the Code of 1877, substituted 
for sect. 316 of that Code another section which was in the same terms as sect. 
316 of the Code of 1882. Under that Code a ccrtifiente was to be granted on the 
sale becoming absolute (that is under sect- 314 confirmed) stating the property 
sold and the name of the purchaser. It then provided such eetlificalc s^tall 
hear the date of the confirmation of the sale, and so far as regards the parties to the 
suit and persons claiming through or under them the title to the property sold shall 
vest in the purchaser from the date of such certificate and not before" All these 
Codes agreed in this, that confirmation was necessary to make a sale absolute, 
and that when a sale became thus absolute a certificate was to be granted to 
the purchaser 

Questions of dilBculty formerly arose as to tho following points, viz., 
whether it was the sale or certificate which conferred title ; tho date when 
such title vested aud the necessity for the production of a certificate as evidence 
of such title. It is not easy to reconcile all the decisions on the points mentioned. 

Under the Code of 1W9 it was sometimes thought, (1) upon a construction 
of the concluding words of sect. 259 of that Code, that it was the sale-certificate 
which transfeircd the title. The Privy Council, however, pointed out that that 
section did no more tlian create statutory evidence of transfer in place of the 
old mode of transfer by Bill of sale, (2) and the Code of 1877 omitted the words 
which afforded the ground for the contention that it was the cettificate which 
created the interest (3) The title became complete upon payment and con- 
firmation (4) It was m reality in both cases the sale itself, perfected by paj-ment 
of tho purchase-money and the order of confirmation, which passed the title, (5) 
and in many cases it was held that before the grant of the certificate the pur- 
chaser had an interest which was sometimes described as equitable or inchoate, (G) 


(1) STj'iiivaaa. Sostri v. SeshayaDgor, 3 M. 
37 (1881) [ref to in Velam v. Kumsra Sami, 
IIM 2DG(1887)atp 298J; Padu Malhan f. 
Pvakhmai, 10 B. H C.B 435(1873),atp.439. 
It la this view which is the ground of tho 
reasoning in Earkisandas Narandaa c Bai 
Ichha, 4 B. 155 (187*)), where it w»s held that 
the plaintid had do ri^M of action because he 
had no certificate. Hia Tight of action was 
based on the sale, though it might, la ono 
view, be that his Suit might fail by reason of 
want of tho necessary evidence of that right ; 


B at p 593 (1835) 

(2) lilt. Buhuns Kower v. lAlla Bahoorce 
I-all, 14 ar. I. A. 490 (1872), at p. 523. 

(3) j^nnivasa Sastri r Seshayyangar, 3 3L 
37, at p 41 (1881) ; I^kash Cfaunder Das v. 
Tarachand Dass, 9 C. 82. 87 (1882). 

(4) N^ayar Timapa V. Bhaakar Parmaya, 10 


B. 444 (1686) [a salo before the amending 
Act of 1879]. 

(5) Doorga Narain Sen v Baney Afadbub 
Mosoomdar, 7 C. 199, 207 (18S1) [‘'We do 
not t hink that these words contemplate that 
nothing would pass to a purchaser unless a 
certificato was issued ; the order approving 
the ealo would pass title ; certificate is merely 
evidence that property so passed ”] ; Tara 
Prasad Jlytce v. Nund Kishoro Giri, 9 C. 
842(1883); Velanv Kumarasami, 11 Id. 290, 
300(1887). Jagan Nath V. Baldeo, 5 A SO’j 
(1883) B. 

(6) Khushal Panachand f. Bhimabai, 12 B. 
580. 594 (1836) ; Shlvram Narayan v. Ravji 
Sakharam, 7 B. 254, 250 (1882) ; Nayar 
Timapa v Bhaskar Parmaya, 10 B. 444 
(1886) ; Yeshvant Babarav i. Govind 
Shankar, 10 B. 453 (1880); Cliintamairrav 
Natu r. Yethabai, 11 B. 588 (1887); 
Nanjundepa t' Hemapa, 9 B 10 (1884). 
Krishaji R.avji r. Ganf^Ii Bapuji, 6 15 M'l 
(1881). 
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and on confirniatiun llio lillo rt-laled Imcfc to, ami llic property nested af, tlic 
<latp of hale (1) 

Assuming, however, that the certificate was only evidence of nntl was not 
necessary to pass title, the question arose under (he Code of I8oy, or at a 
period when the influence of the practice of that Code had force, whether it 
Was the Only evidence and whether a party whose title hy purchase was con- 
firmed could uphold it without the production of a sale-certificate. The case- 
law was conflicting It was held hy the Bombay High Court that for suits 
on a legal title, as m ejectment against a stranger, a certificate was necessary, (2) 
hut not in suits of an equitable character.(3) It was also held that where 
the sale was admitted (4) or the question arose between judgment-debtor and 
purchaser (0) or persona bound by the decreo,(6) and apparently in other cases (7) 
«i certificate was not necessary A lax practice existed under the Code of 1859, 
under uhich possession was often given before issue of the sale certificate. 
Under tho Code of 1877, and subacquently, an order for delivery of possession 
only issued after the grant of a certificate, (8) and with greater regularity of 
practice m this respect, the importance of the question discussed appears to have 
gradually diminished. 

The Code of 1877 was amended in 1879, and the certificate was icquircd 
to bear the date of confirmation and “ so far at regards the parties to the suit, 
utul persons clannuuj through or under them," the title to the property vested in 
the purchaser from the date of the certificate, that is the date of confirmation, 
and not the date of sale (9) This provision aUo gave lisc to considerable 
difficulty, a question naturally arising as to the state of the title between the 
date of Sale and the date of confirmation, which night be and often was a 
considerable period (10) It was, therefore, held that when sect 310 of the last 
Code referred to the title to the property sold, itineaiit the full perfected title, 
W'hich did not vest in the purchaser till confirmation But this was not incoii- 
sistcnt wth on equitable interest arising from the sale After sale and before 


(1) Bhjrub Cbimdcr Hundopadb^a r 
Soudamiiii Dabce, 2 C 141, 115 (187G) F. B i 
Chatraput Singb r. Grindra Clmnder Jloy, 
0 C. 380, 301, 302 (1880) [lillo held to aecruo 
troni date of sale] 

(2) Kliuibsl Panaeband r. Ilbimabai, 12 It. 
589(1880), at p 603. 

(3) Id.; Krishnaji RaTj'i t. Ganesh Bapujii 
CB 130, 142(1881). 

(4) Sodagopa i’. Jamuna Bbai, 6 SL 54, 00 
(1882): Tara I*raaad r. Nund Kbboro 
Giri, 9 (X 842, 843 (1883) : Nayar Tunapa r. 
Bhaskar Parmaya, 10 B. 444 (1880) ; Doorga 
Xaram Sen r Baney Madhub 3Iozoondar, ” 
C. 199, at p. 207 (1831); VeUn r. Kutnara. 
aami. 11 JL 290, at p. 300 (1887) 

(5) Benodi' T^l Oho-w r. 'Taniuuddiii. 7 
U I.. II 113, lie (ISSO); Khusbal Paiia- 


chand v BJiimabai, 12 D. 589, 591 (1880) 

(6) Sbivram Kara)-an t. Itavjl Sakbarani, 
7B 254(1882) 

(7) JacanNalhr BnlJco, 5 A. 303 (18S3), 
irf to in VeUn r Kumaraumi, ] I .M. 290 
(1887), where it »as held that a»aumiiig a 
certificate shouM bo registerctl, the jilaintiiT 
was not bound to rely on tho (vrtiGcatn 
to prove his title In this caw the sate waa 
denied, 

(8) Basapa r Marya, 3 B 433 (1870); 
Kbnshal l^iucband r Ilhimabai, 12 11., at 
p 591 (1886). 

(9) Prem Chand Pal r. Purntma Baswr, 15 
(t 516, 551, 552 (1832) ; Bhiam IaI c. Natho 
I-al, 33 .t. 63 (1910). 

(10) See Adhur Choiflr Banerj.c r, 
.tshorr Xath Aroo, 2 C. IV. N* 5S9, 590 (1 ‘•98) 
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coufirmation, tho purchaser Lad an inchoate title contingent ou Buhsequeut 
coahrmatiou (1) 

From tho date ot ealc the purchaser had a good equitable or inchoate 
title to tho property sold, and when the certificate was actually granted it 
made the title absolute and made that title relate bade to the date of tlic Ralc.(2) 
Further, tho provision of the section was not general and did not apply to third 
parties (3) The certificate was as before, only evidence. Tho Court in granting 
it had not to determine what property was to pass by the sale, but merely to 
record an already accomplished fact, and to state what had been sold. Of this 
the certificate was evidence, but it was not conclusivo.(4) 

The amended sect 316 (0. XXL t. 94 of the present Codc) does not deal 
with this point, but the present section does. According to 0. XXII. r. 92. 
a sale becomes absolute after tho expiry of the period for an application for 
setting it aside or if such application is made when it is disallowed and upon 
confiimation. And under this section when tlic sale has become absolute the 
property is deemed to have vested in the purchaser from the date of tale and 
not from the time icken the sale bicomes absolute. 

Though therefore, the certificate bears date tho day when the sale became 
absolute, tho title in such case is deemed to have accrued before then, viz., when 
the sale took place Where a mortgagee obtained a decree and had the moitgaged 
property, which was part of a revenue paying estate, sold in execution, and pui- 
cfiased it himself, but tho sale was not cotirmed till a month later, during which 
time the revenue fell in arrearsand thowhole of the estate was sold for arrears 
of revenue, it was held that he became owner of the mortgaged property from 
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(1) Dagdu v. Fsocbamsuig Gangaram, 18 
B. 375 (1892] ; appd. m Chiddo v. Fean Ijal, 
19 A. 188(1896} : BankeLalv Jagat Narain, 
22 A. 168,174(1900); seePrangourMoioom- 
dar V. Hemanta Kvmari Debya, 12 C. 697, 
001 ( 1886 ) 

(2) Adbur Chundcr Banerjeo v, Aghoro 
Natb Aroo, 2 0. W. N. 689, 590 (1898). 

(3) Id. : Dagdar PanchamsingGangaram, 
17 B. 375 (1802); and sco Hasan Al» v. 
Jlian Jan, 33 A. 63 (1910). Contra Prem 
Chand Fal v. Funuma Dasi, 15 C. 54G, 651, 
652 (1882). 

(4) Balvant r. Hira Chand, 27 B. 334, 330 
(1903); Rama Chandra Josh! v. llau 
Huipsien, 10 BL 207 (1892); nor oxdusivo, 
for in order to determine wbat was sold, the 
whole csccution.proccedmgs might be looked 
at ; Rai Babu SIsbabir Ferabad n. Rai 
Markunda Sahai, 17 1. A. 11. at p. 14 (1889) ; 
and see Baluji l>ass v, Nimaye Cliunder 
Sircar, 17 W. R. 511 (J872); Sit. blakcbun 
f. filt. F.ailcelia, 25 W. R. 401 (1876) ; Ram 


Gopal Banek v. Shoo Pcrsliad Sircar, 12 
W. R 483 (1669); General Manager Raj 
Darbungah t'. Coomar Ramaput Singh, 17 
W R 459(1872); Manson r Golam Kebria, 
15 W. R. 490 (1871) In some early casea 
tho Court refused to go behind tho aalc* 
certificate : l.aUa Bisscsaar Dyal r. Doolac 
Chand, 22 W. R. 181 (1874) ; Shaikh Kulcc- 
mooddecn v. Ashruf Ali IQian, 19 W. R. 276 
(1873): SlooLhja Huruckiaj v. Ram Lall 
Gomastlia, 14 W. R. 435 (1870). Though in 
Baroda Kanta Bose v. Chunder Kanta Ghoae, 
29 C. 682, CSC (1902), tho aale-certiiicato was 
Btill spoken of as conferring title. In a 
recent case, Barbamdeo u Ram Naiain, 19 
C. L J. 183 (1913), It was held that while 
evidence could not be given to contradict a 
Bale-certificate granted in 1007, evidence is 
admissible to explain ambiguous terms in it, 
and the Court may then determine tho ques- 
tion with reference to the whole proceeding. 
See also Abdul Aziz Khan v Appayasami 
Naickcr, P.C., 31 1. A. 1 (1903). 
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th? dAtc of pTfrl.a'o ati'l was r'^pooMble fur the rowuuu {•asttblo ou it (1) 
In a rr'c«*nt ri«.» it his l-oon h'-M that a Court hi« an inherent juri'ilution to 
amsntl a ccrtif.rite m «hirh th" jir'>j“‘rty foU «.»' wrensis' tlenribcU-f^) 

The atr.'tEfieil 0 XXI r 31 (corrcspoinlin" «ith eoct. 3H> of the last Cede), 
omita th^ Is«t paragraph of sect 31G of that Code (3) Cuder the I'tescnt Code 
(r. 92), a fiI*' becora'M absolute on confirmation (II The tale is not complete 
until such order is made, and it is only after such order that a sale-certificate 
should ivjuc. The result, therefore, is that though if a decree is reversed after 
issue of certificate (and, therefore, after confirmation), the title of the purchaser 
is not affected hr the reversal of the decree , if, howexer, the decree is reversed, 
and therefore ceases to be a subsisting decree before the sale is complete, that 
is before confirmation and issue of ceitificate, the executing Court has no juris* 
diction to proceed further m execution by the confirmation of a sale and issue 
of a certificate held under a decree no longer in force (5) In short, the t'ouit 
cannot proceed to complete execution of a decree which has itself ceased fo 
exist. When a decree is set aside all processes in execution are avoided to the 
extent to which it has been set aside. If no sale has taken place the attachment, 
if any. goes. If there has been a sale and the decree is set aside before it has 
become absolute, it would seem that the sale also must fall. It has been recently 
held that the title of an auctiompurchascr at a sale held in execution of a decree 
did not become absolute if the decree under which the sale took place is reversed 

at any time before a certificate of sale is granted to the purchaser (6) If, liourNer, 

the sale has become absolute, then the purchaser is entitled to a certificate, 
and unless the purchaser is hlmsoH the decree-holder (in which case he 
is bound by the ultimate result of the litigation), the sale is not avoided 
by the reversal of the decree. Tor the setting aside of a decieo does 
not avoid a sale made to a loini fltle purchaser for value unless sucli purchaser 
is the decree-holder himself. 

The section merely deals with the date of the vesting of the titlo. But 
the question of defect of titlo aud what passes hy a sale may bo liere conveniently 
alluded to. There is no implied warranty at an execution-sale that the title 
is good. All that is guaranteed is that the purchaser shuU haxo the right and 
interest, whatever they may bo, of the judgment-debtor; in other words, 
that tbo judgment-debtor shall not recover back the lands (7) And a punhoser 


(1) 3Iuj9t DliaMani (' ^Uthura PrasA'h 
IG C. W. N 080 (P. C. 1912) } and *«) Sliuin 
Lai V. Nathu Lai. 33 A. G3 (1010); Ilasaii 
Ah V. Jhan Jun, 33 A -15 (lOlO). 

(2) NasirudJm v Sayuilur Uahman. 10 
C.L.J 200 {1013). 

(3) "ProiiJed that Iht dtCrre unJfr tthieh 
the sale (ooL fW« irdJ slill svtsitlinj at Ihul 
date," As to Iho meaning of *' lubaLUing," 
see ilahomcd Hussain t Kokil bingh, 7 C. 
91, 95 (1881) , SaroJa Oiurn CliucUerbiitiy 
r. MahomfU leuf Jlcali, 11 O 37tl (ls'''>) 

(4) See noUs tolLst onhr. 


(5) l)asai'|>a l-in Malj|.}vi v. ltiiniU},t liit 
Kliivlingaya, 2 Jl Slu (Ib78), Mui t'hinil i'. 
BfuLU IVssad.lO A. bJ(lb',7)] lX,^aniiou 
Da*! V. Harit n>uii>Kr BlojunuUr, 25 0. 172 
(ih!>7)i Aduriiioisu lUsscu t. Kamiiuti 
h'MiixIunr, 3 \V. U- A<t X. ln{|bii'i) 

(0) Ham HuLIt i. lUiu batui, 2!) A 5'Jl 
(ItsU) 

( 7 ) Ii.ir^h All Klun i. KL<hi»u) IhanJ, 2 
i A. U»s s I ,3(’ bihl(l!>7-i)(aut UtHten 
isn* abtrn febvriil ■(.!« HiiLin |un»<lKii,iu, 
■ifl uiha om), buikijai.,in( (V,»i]|,rkiii i 
Kri-biM Kpbor r.^-llir, I ii L II P. IJ. Jl. 
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undci the doctec gets a good title against all persons whom the suit binds.(l) 
The quantity and nature of right and interest existing in the debtor 
at the time of attachment and advertisement for sale, alone pass by tlic 
sale. (2) But in mortgage-suits the riglit, title, and interest, both of mort- 
gagor and the mortgagee, is passed : the right of the mortgagor as it stood when 
he made the mortgage, and not merely as it stood at the time of the Court-sale (3) 
An auction-purchaser is bound to satisfy himself of the value, quantity, and title 
of the thing sold, just as much os if he weie purchasing the same undei private 
contract.(4) Where the sale is not vitiated by fraud, tbc only extent 
to which tlio purchaser can claim relief is that indicated by sect. 310 
(now r. 93, post) (0) In the case of Registrar’s sales in the High Court, 
compensation is also allowable for errors and misstatements as to particulars 
or description of the property (C) 

Ordinarily tlio purcJiaser buys merely the right, title, and interest of the 
judgment-debtor with all its defcct8.(7) This was expressly stated in the 
certificate under the Code of 1859 and is, m fact, ordinarily the case now, though 
what could have been and what was sold is a mixed question of law and fact 
to be determined on the whole of the proceedings and the facts of tbo particular 
case (8) As stated ordinarily, the personal right, title, and interest of the debtoi 
passes In certain cases the estate passes . as m the case of a Hindu uddow 
wlicre the proceeding, though nominally against the heiress, is really against 
her as rcpiescnting the estate , (9) or in those cases under the rent-law ^vhe^c n 
sale passes not merely the right, title, and interest of the tenant but the tenure 
itself (10) Leaving out of consideration this latter case, which is subject to 
certain statutory iiilcs," the 'purchaser simply gets uhat the debtor, whether 


13, 15(1860): Sundara Gopalan r Venkata 
Varada Ayyangar, 17 M 228 (1893) , Hira 
Lai f. Kaxim-un-nissa, 2 A. 780, 783 (1880) ; 
Ram Narain Smgh p Mabtab Bibi, 2 A 828, 
S29 (1880) ; Krishnapa r. Pauebapa, C D. R 
C. R. 258 (1800) ; Dbondu v. Ramji, 4 B. H 
C. R , A. C. J. 114 (1867) [as to fraud, how- 
over, 8CC at p. 116] ; as to express warranty, 
sec Jlaboiued I’haki r.NavrojiBalabbai.lO B. 
214 (1885) ; ns to dccrcc-boldcr knowing of 
cliarge selling without mention of it, see 
Douglas f Collector of Bcuaivs, 5 3L L A. 
271 (1857). 

(1) Umea Chimdcr Sirtaro, Zahur Fatima, 
18 C. 1G4, 178 (1890). 

(2) Ram Onoogroho Bingh r. Ml. 3Ion- 
torun, 0 W. B. 223 (1866) ; Snodara Gopalan 
»•. Venkata Varada, 17 JL 228. 230 (1803) ; 
Soojant All Kban r. Kboosal Chand, 6 S. D , 
N. W. 5C1 (1801) 

(J) Sbaik Abdulla » Ilaji Abdulla, 5 B. 8 
(1880) 

(I) Jummal All r. Trrbhco Lull Dass, 12 


W. R. 41 (1869) ; Sbcikh Habomed Basirulia 
o. Sheikh Abdulla, 4 B. L R. App. 35 (1870). 

(5) Sundara Gopalan v. Venkata Varada 
Ayyangar, 17 M 228 (1893) 

(6) RamEarainv DwarkaKatbl'^ettry, 
4 C. W N. 13 (1809) ; Kishori Mohan Rai v. 
Kali Charan Ghosb, 1 C. W. N. IOC 
(1896). 

(7) Dorab Ally t\ Abdul Azeez, 5 I. A. 
125; s c, 3 C. 806 (1878); Dcendyal t-. 
jugdeep Karain, 3 C 108; 4 I. A. 247 
(1877); Ram Tuhul Singb v. Bissesswar 
Lall Saboo, 2 I. A 131 (1875); All Sabeb 
V. Kaji Ahmed, IG B. 107 (1801) ; Sundara 
Gopalan f. Venkata A'arada Ayj-ang.ir,, 17 
3L 228 (1893) 

(8) Barbamdeo v Ram Narain, 19 C. L. 
J. 182(1913) 

(9) SeeMaync'sHmduLaw, Tthcd., s. 642. 

(10) Doolar Chand v. Lalla Chabcel, C L A. 
17 (1878) ; Niladri V. Bichitranand, 37 C. 823 
(1910). 
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personally or rcpiescutatjvely, Uad, (1) :>ttbjcct to tbftsamc bars, such as iimita- 
tion,(2) and to all equities, (3) hens, mortgages and leases, (t) paini rent , (5) 
revenue and cesses (6) llis liability may he aflcctcd by estoppel. So \i a 
person sells property covered by a mortgage, but, suppressing that fact, obtains 
the value of the property unencumbered, be may be estopped trom saying that 
the purchaser took it subject to the hen (7) 

Though the possession of an auction-puichaset differs in some points (8) 
from that of a purchaser at a private sale, yet a purchaser at an or^nary execution 
sale is in privity \7ith, and the representative in interest of, the judgment-debtor, 
so as to be affected by the latter’s admissions affecting the property taken and 
estoppels binding on him (Oj An auction-purchaser’s conduct in buying is 
only some e\-idence of an admission of title in the judgment-debtor, whicli he 
can explain or rebut Ho is not estopped from setting up a title independent 
of that based on hw purchase (10) 

The purchaser takes the property subject to that which affects what he 
has purchased, viz., the property. Mete personal obhgations not affecting the 
Und do not pass So it has been held that mthout notice he is not bound 


(1} 8ic ei 1o crej's: AlatooU Sirdar r. 
DwiirU Nath VoUty. 4 C. 8U (18T9) ; Land 
Slortgage Bank i Vnbuu Govind Patankar, 
3 B OrO (1878) s Itamalmga v, Sarraappa, 13 
JL 15 (1880)5 unsoveted tr«t. Fa<iueet 
Sonar r. Khuderun, 2 A tt C. R 251 
(1870) 5 buildings \ Abu lltfsan v. Ramxan 
Ah, 4 A. 3Sl (1882) , llookta Sunduriio tv 
Mntboora Natb, 22 W. R. 200 (1874) ; Right 
to eatementa , Ilureo ^laUliub r Hem 
Cbnndrr, 23 tV, R- 522 (1874). 

(2) Shndhur Vmayak tv Balaji, ft B. It. C 
11. 220 (181)9); Rajah Enayet Howin t. 
Glrdharco IjaU, 12 M. I. A. 3*50} II tt. R. 
1\ C 29 (1800); i>«r conira the purtbascr 
iu!i add his poasettiQn to that ol the debtor 
lor the purpose ol pleading hniitation; Ah 
Sabch t. Koji Alimad, 10 B. 197 (1801). 

(3) Ram Loebun tv Rain Naram, 1 C L 
R 290(1677); Yeshtrant Babarav r Gorind 
Shankar. 10 R. 403, 455 (1880) 

(4) Oojagur Roy v. Ram Khclawan, 10 W. 
R. 381 (1808); Mathura Daa tv Kalia, 7 B 
U. C. U. 24, at p 20 (1870) ; Balal Bapu]i 
t' Satya CliamahbahO B. 400 (1892) ; Sohbag 
Chand r Ilbai Cband. 0 B 103 (1882); 
Kishen Lai r Garga Ram, 13 A. 28 (1800) ; 
I,an<\ Mortgage Bank r Bara Ruttun Neogj. 
21 tt*. Ik 270 (1874) ; Shyama Chum Bhnt. 
tacharjer r. .Xnanda Chandra Dm, 3 C. W, 
X. 323 (1850), the rights ol m judgment, 
creditor to I** enforciUe ruu«t l"o m«Trd 
or thwe.rau^t he notice; Doolee Cband t. 


Oomda Begum, 21 tt’. K 203 (1875); 
Nuramg Narain r. Kaghoohur, 10 0. COO, 61 1 
(1884) 

(5) Obboy Chunderr. Kilambur Mookerjee, 
1801. W. R. 72 . Sheikh Khoda Bu)uh v. 
Digumburee Datsec, W. R. 1861, 207. 

(6) Chatraput Singh v. Grtndra Chunder 
Roy. C C. 380 (1880) 

(7) Douglas V. Collector of Benares, 5 M. 
I. A 371 (1857) , Dullab Sirkar tv Ivrisbiia 
Bakshi, 3 B. L. R. 407 (1869) ; McConneU iv 
Mayer, 2 A. 11. a R. 315 (1872) ; Baldco 
Singh tr. Kirban Lall, U A 113 (1887) ; 
Bunurari Das tv MuLammad Matblaf, 0 A. 
090 (I8S7) ; and at to decree-holder not <h»* 
closing hbown charge#, see noto.p. 308, on/e, 
and as to Estoppel generally. Authors* E»i- 
dence Aet.aodnotceto# 115. 

(8) See e y. Alukmonco Dalico t. Banvo 
Madhub Chuekcrbmty. 4 C. C77 (1878), 
where the doctrmo that a patty aclhng pro- 
{leity of which ho is not tbe owner u bound 
to make good tbe rale out of a aubMi^ucntly 
acijiiired intcn%(, waa held isappLcaUe to 
an anctioa-aale. And as to Inmtatlom. 
Kali Das 3Iulliek r. Kanbya 7 ji 1 Pundit, 11 
I. A- 218, at p. 229 (1681). and aeo Autbora* 
EtiJeneo Act. 

(9) See the Eubjrct discuMcd in .Inthors' 
Evidence Art. 

( 10 ) Bandit llanumanDat c Multi Assad- 
til{8h.7A If CP.. 145 (1875). 
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by au agreement to mortgage made by the 3 udgiDent-debtor,(]) And similarly 
where A., as surety ol B. for a loon, sued C., an auction-purebaser of the rights 
and interests of B. in a bond pledged for the debt, on the ground that he had 
purchased the bond with all its liabilities, and amongst them was the amount 
due to A. by B. ; it was held that C , not being a party to the loan transaction, 
was not liable.(2) He is not affected by a custom binding purchasers by private 
sale only ; (3) nor by a notice of foreclosure issued, ofter bis purchase, on his 
predecea3or.(4) 

If between the time of attachment and time of sale the interest of the 
judgment-debtor is accelerated or enlarged the increment passes. (D) Under 
the last Code it was held that the purchaser’s title to mesne profit or possession 
did not accrue till confirmation (6) The title now accrues under this section 
at the date of sale. Where tbcce has been attachment of decree after sale, 
but before confirmation, the attaching creditor has a right to have the sale 
confirmed (7) 

As to whether a purchaser is a party or representative within the meaning 
of sect 244 (now 47), (8) see latter section and notes thereto. 


66. (1) No suit shall be maintained against antj person 

Suit aqamat pur- claiming title under a purchase certified hy 
chaser not maintainable the CouH in suck maniicr as mau he prescribed 
b!ing'‘^“on HeSai/^^o/ on the gTound that the purchase vras made on 
behalf of the plaintiff or on behalf of some 
one through whom the plaintiff claims. 

(2) Nothing in this section shall bar a suit to obtain a decla- 
ration that the name of any purchaser certified as aforesaid was 
inserted in the certificate fraudulently or without the consent 
of the real piuxshaser, or interfere with the right of a third person 
to proceed against that properly^ though ostensibly sold to the ceHijied 
purchaser, on the ground that it is liable to satisfy a claim of such 
third person against the real owner. 


Suit against certified purchaser — It has been said that the object of 
the section was to prevent judgment-debtors from purchasing their own pro- 
perty ot auction in the name of another.(9) The first Bub-clanse of this section 


(1) Bbuggobutty Dasscc tv Sbama Churu 
Bose, I C. 337 (1876). 

(2) Shibjoy Th&kur «. Pogoio, S. D. 22 
Aug 18(30, p. 141. 

(3) Kalian Pas r. Bhagcrathl, 0 A. 47 
(1883). 

(4) Jlohon LaU Sookool v. Golnck Chundcr 
Putt, 10 JL I. A. I (1863); KameshB-ar t. 
Juggul Mevrar, 11 C, 341 (1885). 

(6) Umes Cliuniler Sircar v. . Zahoof 
I'atima, 18 C 164 ; 17 1. A. SOI (1889). 


(6) Amir Kazun r. Darban Slal, 21 A. 
475 (IWS). 

(7) Boharia Rudravi Koer v Bam Pertap 
Mull, 11 C W. N. 163 (1906). 

(S) Viabranath Charlu Naik tv Subraya 
Shirapa Shetti, 15 B 290(1890). 

(9) Kisbaa Lai v. Garuruddbwaja Prasad 
Singh, 21 A., at p 243(1899). Sco Aclibsibar 
Date r. Tapasi Pubo, 29 A. 557, 559 (1907) j 
Khuda Baksh v. Aziz Alam, 27 A. 194(1904); 
Hari Slash tv Shor Singh, 31 A, 293 (1000). 
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corriisponda witli a portiou u{ acct. 260 ol Act \i — -IrT. I; t 

there was “ the purchase uas wetic o» cr‘ c».T»d*- yr-’-^ r ;• ' j — * 
purchaser, though by agrccmciil the o/the crrtt‘cc jyr- rx' t 1. 
was altered to “ the purchase teas mode on Ifhai/cr erj re- ~ r- r 

o/somonclhrougJuckotnsucholherpersonclatms hyte^ZT '.1 — 

and the same Act added the second sub-clause eictt^ tis 3 'crjcx r c— 
The present Code in the first sub-clause has substitctei ‘ c-; Tf~tc — - 

title under a purchase certified hy the Court ” (which will irrhia* Vr^ia-rsr.^— • 
and his successor m title) lor "the certified purthasrt," tn-. 
in italics in the second sub-clausc. It had been prrrinnv- 
expression “ certified purchaser " included the person r. iz‘ h.'k 

the Court purcha5er.(l) 

It only appUes to certified purchasers at sales under tiis \ rj* zsl re ; 
revenue sale purchasers (2) It is not applicable to a eaw sifier m* It. - . 
Demands Recovery Act (I. of 1803 B.C ).(3) 

"No suit ’’—That is a suit between a bcnnmffdar aar rht i*er*^' 
owner \ (4) even where tho beneficial owner has had ptevira! Tossesutsr 
But where the certified purchaser docs not defend the suit agaim l.g>. rJ’ 
owner, the conesponding section in tho earlier Code did not Hr rhe rr*. 
the defence could not bo taken by a defendant who was not the tcuii-d vs. 
chaser ; (6) so where the purchaser admitted the plaintiffa flay 
, he had made over the certificate to him (7) Prior to the aaVrdass'kiir 
by the present Code there was a diversity of opinion as to whether tHTt— 
included a suit by a judgment-creditor against tho certified pnni.Ri»» 
purchased henamee for the judgment-debtor, the Calcutta High Court W.T., 
that such a suit was not barred by this section as H etood prior to this Code a- ' 
tlio Madras High Court and tho Allahabad High Court Lolding otherxri^ 
and the adcUtions now mado to the second sub-clausd affirm the Utter 
Tho section does not preclude a suit by A, whoso property was sold 
the certified purchaser, who after the sale agreed to sell the property ioA.tiJ 
Not does It prechido a suit hy one joint-holder of a decree on a lnort'’^^^. f ' 


a declaration that the property purchased by bis co-decrec-Lolder at the 
sale was the joint property of himself and the actual pnicba5ct.(l0) 


aurtivij 


(IJ Uan GovinU v. Itamchsadra. 31 B Cl 
(VOOO); Manjj v. Hoothai, 35 B. 312, 317 
(loll) (the mortgagee ol the certified pur- 
chaser). ' 

(2) Fatal Itohaman f. liuatn Ah, llC. 6S3 
(18S7)s Bnjo Bcharcc r. Sliah lYa]ed, It 
\V. R, 372 (1870) 

(3) Amhica c. Gopal Buhsh, I C. L. J. C50 
(lOOI). 

(1) She< tanath i-. Madliub Karam, 1 W. It. 
320 (ISOl). 

(5) Bjkunt Chuiidcr r. Khema Jtoyco 
DcbU.0\V. R, 3tlO(lS08) 

(C) RamaVruhnapjv* i. Adinarasaiks, 8 M. 
511 (1885). 


(7) BaziAtjuav FamtuUa.gn. t t> 

(1881). '*^1-275 

(8) Kamialc r. Moaohur Da» 12 r 
(ISMV Subh. Hu. L«. 2, a 


•bu wsuan Ul «. Ganmiddhw*;. p, TV' 
(1690). hoMmg tbo oppo^rtt Tie*.’ ^ 

(9) Mor Jostii t. Sluhammad lbr>i. 
n.lLC.A.J.3U(l873);K^^‘J^ 

%a»a. 11 St 213 (ISS7) ' 

tlO) Acbaihar Bute c. Tapuj n,i- ^ 
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“Against." — ^Wliere A in execution sold tlie stare of B, the judgment- 
debtor, in a bouse, and it was purchased by C, the son of B, and subsequently 
A attached and sold the same share in execution, I) being the purchaser, a suit 
for possession by D against C was dismissed as being within ^his section. (1) 
This section is not intended to interfere with henamee transactions generally, 
and a suit by a certified purchaser who purchased benamee, for the property 
purchased, against the leal purchaser who was honestly in possession, 
failed j (2) and in such a suit the real owner might sot up a defence that the 
certified purchaser was the apparent owner only and a mere trustee (31 So 
where the assignee of the certified purchaser sued for possession against a third 
party, the latter could show that the sale was benamee and in fraud of 
creditors ; (4) and a person m possession of the purchased property, when sued 
for rents and profits by the certified purchaser, niay set up a defence that the 
certified purchaser was only a benameedar on his behalf ; (5} even a decree- 
holder may sue the certified purchaser for tl»e properties purcliascd hy him 
benamee for the judgment-debtor and of which the judgment-debtor was in 
possession (6) When the certified purchaser purchased benamee for A and 
then conveyed the property to B for A's benefit, the property could, it was 
licld, be taken m execution by the creditors of A, but it was doubted whether 
they could hare done so if it had not been conveyed to B ; (7) but that doubt 
lias been set at rest by the additions made to sub-clause (2), and the creditors 
could proceed against the property even if it remained in the bands of the certified 
purchaser. The section does not preclude a person purchasing benamee from 
sotting up bis title against a person who is not the certified purchaser and does 
not claim through him (S) 

“ PurcUase certified.” — The section does not bar a suit where the 
certified purchaser does not defend the suit against the beneficial owner, and 
the defence cannot be taken bya defendant who js not the certified purchaser ; (9) 
lilreivise where the certified purchaser admits the plaintifi’s claim and 
states he has made over the certificate to him , (10) nor under the wording 
of the previous Codes did it preclude a suit against a person who derived his 
title from the certified purchoser,(ll) such as his mortgagee or his heir.(12) The 
Bombay High Court dissented from this, holding that "cextified purchaser" 


(1) lUiudaBaLhsbrr Atiz Alam,27 A. 104 
(1904). 

(2) BaLuas Koonwnr r. T.ftlTa. Boborec, IS 
W. R. 157 (1872 P. C ) ; 14 Moo. I. A 496 ; 
10 B. L. R. 159. 

(3) Lokhec v. KaJlypnddo, 23 W. R. 

333 (P. C. 1875); L. R. 2 I. A. 151j Mut- 
boors v. Raiekomu), 24 W. II. 278 (1875) ; 
JdQ Mubaznmad v. Uahi Baksh, 1 A. 290 
(1876). 

(4) Mum Kbyrat v. Mirzo SyfooUah, 8 
W. R. 130 (1867). 

(5) Gbazi.ud-iLn v. Bishan Dial, 27 A 443 
(1905); 2A, L. J. Jll. 

(6) bobuu Lall r Lala I’crahad, C 


N. Vr. P. H. C. B. 266 (1874). 

(7) Satflpa i'. Karbasapa, 7 B. H. U. A. J 
21 (1870). 

(8) Shorosutty Dassee v. Gopcesoondcrj-, 
1 Marsh. 423 (1863). 

(9} BamakrUbnappa v, Adinarayana, 8 M. 
611 (1836). 

(10) Hazi .Vr;un v. Farutnlla, 0 C. L. R. 293 
(1881) 

(11) TbeyyaTclao v. Kocliin, 21 3L 7 
(1897) ; Sibta Kunwar v, Bhagob, 21 A. 196 
(1899). 

(12) Dukhadai'. Srcmonto,26C. 950(1899); 
3 C. W. N. 607 ; Kokori r. Saruj> Chumlcr, 5 
G. W. N. 311 (1900). 
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vncludea the person standing in the ahoes ot the Court putehaBcr,(l) and the 
amendments made to the first sub-elausc by the preaent Code affirm such last 
decision. 

ViTicre the property was bought for an inadequate sum by a pleader of a 
patty in the name of his mohurcr, a suit against the pleader and hia mohuiet 
* iras maint.'iiaahle (2) It is also mamtainable where the purchase is made by a 

member of a Joint Hindu family with joint funds; (3) also where, in a suit for 
partition by a Hindu son, an outsider purchases hcnomec for the plaintiffs father 
with family funds (4) It vs not necessary that the certificate should have been 
actually granted to the certified purchaser, provided he obtains it pending the 
suit to impugn his purchase (5) 

“ On the ground."— A tenowee purchase is not illegal, but if tho henomec 
nature of the purchase is the sole ground, the suit is not maintainable, but 
otherwise if the purchaser acknowledges that bia purchase is htnemee and gives 
up possession or waives his right or restores the property to the teal 
i owner ; (0) or where he was the manager of the teal owner, a minor, and never 

asserted his right to the property purchased ; (7) ot where ho purchased while 
tho paid agent of, and with moneys of the real owner, who was the usufructuary 
mortgagee in possession of the property, and agreed to execute a conveyance 
and gave the teal owner the sale certificate and delivery order.{8) Similarly 
' where the plaintiS, haidng been in possession for eleven years, sued on a title 

acquired by long possession against tho assignee of the certified purchaser, (9) 
or against the certified purchaser, on the ground of an existing possession which 
had continued eight years from the time of the sale, the suit was main* 
tainable ; (10) but the suit must not be based on the ground of tho purohase 
being lemmre, but on some other independent ground. So a suit by the alleged 
' rc.il owner, who was in possession against the certified purchaser for a declara- 

tion of title, is not maintainable ; (U) nor where the certified purchaser nclmow. 
ledged that lie had bought a portion of the property on behalf of the plaintiff's 
predecessor in title unless that acknowledgment were accompanied by some 
act which would operate as a valid traiiifer of the property. So where the 
certified purchaser by a consent decree admitted that his mother was entitled 
to a share of his father’s estate, and then purchase*!, in execution of a decree, 

(1) Hati V. ItAmcbAn<lra,3lB. Cl;8Boni 478(1883). 

Ik U Sta (1900). (6) MoKiApps r. Fimppa, 1 1 M. 231 ; Tar* 

. (2) Aghoro Nftth V. Rath Qiorn, 23 C. fOj Sowlarec r. Oo|ul ^foner, 14 W. R. Ill 

1 (1890) (1830). 

(3) Bodti Sing r. Gune»cbandcr, 19 \V. K. (7) SAntanni e. XArspanAn, 17 31. 2S2 
350 (18*3); 12 B. L. It. P. a 313. Tlio IBta) 

principle o! this case, which rcUted to A joint (8) KnmWUngA r. .triAputrs, 18 M. 43c 
Hindu lAmilj.WA^hrld spplicahlo to partner. (1893). 

»hip; •tehhAihArDutx!r.T«pASiThbe,29.4. (9) KArminuddin r KiAmat, 19 C. 190 
557,501(1907). (1691). 

(4) NAteAAAyyAcr.VenkAtrAmAj-j-«»,C51. (ID) {last! Chum e. Annopuma, 23 C, WV) 

13-'i(l8$2): JtinsWthi v. KstiAnArAma, 20 3(. (1890) 

riiMlSOT). (11) B..h.nD«lr.C.Iu«iiul^i«,,23.4.i75 

(5) Bimda .Mn. BiIk* Aincerun, 23 W, U. (1101). 

4'rt (ISHi); -UdsTll r. Jlihi IVaI),*!,. .3 A. 
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property mortgaged to his fatlier, the representatives of the mother were debarred 
under tins section from recovering a j)ortion of the propcrty.(l) 

"Purchase was made on behalf of the plaintiff/’—Xhc former 
words were “on behalf of any other person-” This does not include an 
agreement by the purchaser to sell after his purchase ; (2) but it does 
include a case where the defendant as the alleged agent of the decree- 
holders, who had been refused permission to purchase, purchased the property, 
and the decree-holders, hearing of the purchase, eripplied the purchase-money, 
ratified the purchase, and agreed to take a eooveyance after confirmation of 
the 8ale.f3) It does not apply to a case of a purchase made by a member of a 
joint Hindu family with joint funds ; (4) nor in a suit for partition by a Hindu 
son, to a purchase by an outsider f>cnowiec for his, tho plaintill’s, father with 
family funds.fO) Nor does it apply to a case where the person setting up the 
henonjce character of the purchaser does not claim under the certified purchaser 
or the alleged real purchaser. So the purchaser in execution of a mortgage 
decree may prove that the certified purchaser of the interest of one of the mort- 
gagors in a sale in execution made subject to the mortgage was benawee for 
the mortgagor, (6) and a decree-holder may sue tlie certified purchaser for sale 
of the properties purchased by him benawee for the judgment-debtor and of 
which tho judgment-debtor is in possession (7) But the Allahabad High Court 
held otherwise, holding that the question of who tho plamtifT might be was 
not material, and that all suits against the certified purchaser wore within the 
section {8) The second sub-clause now proWdes an exception to this decision. 
It certainly cover suits by the beneficial owner or the successors in title of the 
beneficial owner (9) Tliis section contemplates a suit by a person claiming 
to be the beneficial owner against the certified purchaser and not a suit where 
a third party asserts the certified purchaser is not the beneficial owner, in a 
suit by the certified purchaser ; (10) nor a suit by a creditor of the real 
owner (11) 

"Fraudulently or without the consent," etc. — Of course where a 
case comes under the second paragraph the claim cannot be barred by the 
first (12) The earlier portion of the second sub-clause of this section embodies 






1 


(I) Durga r. Bhagwan Da«, 23 A. 3i 
(lOOO) 

(3) Kumara r. Snoirasa, 11 31. 213 (1887) ; 
3tor Josbi tv 3robanitDftd Ibrahim, 10 B. 
H. C., A. J. 314 (1873) 

(3) Ganga Baksh r. Rudar Singh, 22 A 
434 (lOOOJ. 

(4) Bodh Sing v. Gunescbtinder, 19 W. R. 
3.'50 (1873); 12 B. L It P. C 317. 

(5) Xatesa Ayyar r. Venkatramayyan, 6 
3f. 135 (1892) ; 3Iiiiahabi v Ealianflraroa, 20 
3r. 349 (1897). 

(0) Kollantarlclft v. TiroTali], 20 31. 3C2 
(1897) 

(7) Sohun Loll r. I.ala Oya Pershad, 0 


N, W. P. H C R. 285 (1874). 

(8) Kiahan Lai iv GarurndrZhwaia, 21 A. 
238 (1899). 

(9) Ram Narain v. Jlohanian, 20 A. 82 
(1903) ; Sarju v. Bmdoshri, 33 A. 3S2 (1911 ) ; 
Harain Dey v. Durga Dei, 35 A. 138, 142 
(1913). 

(10) Uncoyenanted Service Bant tv Abdsl 
Bari, 18 A. 461 (I89C); Dpllii and London 
Bask V. Chaudhri Partab, 21 A. 49 (1898). 

(11) Kanizalc iv jronohur Das, 12 C. 20 
(1835) 

(12) Ambika Prosad r Gopal Baktli, 1 
C. L. J. 650 (1901). 
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thedmsioiiiQ the cases ooted (1) Unless fraud or ahience of ronsent is sltoRn, 
the suit la not maintainable against the certified purchaser (2) 


67. The Local Government, with the previous sanction [»• 32 T.i 
Power /or to£ni 0^ Govcmot General in Council, may, by 
Goyernment to make noUficalion VI the local ofRcial Gazette, mahe 
rules as to sales ot land i*' > > i ■ • i-,- 

la execution oi decrees rules for any local area imposing conditions 
lor payment oi money. 'respect of the sale of any class of interests 

in land in execution of decrees for the paynient of money, where 
Buch interests are so uncertain or undetermined as, in the opinion 
of the Local Government, to make it impos-sible to 6x their 
value. 

Sales ot land.—Tliis section was introduced into tho Code by sect. 327 
oi Act X. of 1877 The present section only rc-enacts the first danse oi that 
section, omitting the words "/roin time to time" after "may” and adding the 
words in italics. The remainder of the section formerly ran, " and if w/icn l^is 
Code cornea tnlo operaU'oti in any local area, any special rules os to sale of land in 
execution of decrees arc inforce therein, the Local Government may continue such rules 
in force, or may, from time to time, with the sanction of the Governor-General in 
Council, modify the some. AH rules so made or continued, and all such motfijico* 
ttons of the same, shall be published in the local official Gaectte, and shall thereupon 
have the force of laic ” * 

Rules have been published as regards Bengal, (5) Punjab, (4) and 
Coorg (5] 


Delegation to Collector of Power to execute Decrees 

AGAINST IMJIOVEABLB PrOPERTT. 

68. The Local Government may, svith the previous [s. 82 o ] 
sanction of the Governor General in Council, 
niSrSi tSral.nSrS" declare, by notiEcation in tho local official 
coUectot execution o( Gazette, that in any local area the execution 
certain decrees. decrees in cases in which a Court has 

ordered any immoveable properly to be sold, or the execution of 
any particular kind of such decrees, or the execution of decrees 
ordering the .•sale of any particular kind of, or interest in, 
immoveable property, shall be transferred to the Collector. 


(1) Sbc<tan.itb t. MsdbiitiXM*itv,l W. It. (S) CoArmltaGiRfU^.JaljlOth, 1878 pt. j 

3;9(ISCU: K«>»’imb»r.Tutttii\i!,lSW.R. |v 73<5, wd J»n. Ttb, 18 S 0 . Pt, L ji. 3* 

85(lS"0)s Sharaa Kf*^ »•. R»j Kiwor, U {4) r»ii^i Ktltfealim, No. 357!), 

W. R. 173 {IS70); C.o«BJiah r. Tafluiwl, 4 Oct. 3rf. 1ST7. 

n. u R. Ari«. 3C I1S70). (S) Joae l4th 1879 P* T 

(2) Oanr* RsV«h n Rudir Smtb, 22 A jv 200. ’ ’* 

431 (lOOO). 
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69. The 'provisions set forth in (he Third Schedule shall 
Provisions of Third lo all coscs hi xvliicli the erecutioH of a 

Schedule to apply. dccTce Jias iceii transferred under the last pre- 
ceding section. 

Is. 820 , 70. (1) Tlic liocal Government may wohe rules coiLsjstenfc 

anVthUd Rules of procedure, mth the aforesaid provisions — 
paras j (a) for tbe transmission of the decree from the Court to the 
Collector, and for regulating the procedure of the 
Collector and bis subordinates in executing tbe same, 
and for retransmitting the decree from the Collector 
to the Court ; 

[b] cordoning upon tbe Collector or any gazetted euhordinate 

of tbe Collector all or any of tbe powers which the 
Court might exercise in tbe execution of the decree 
if the execution thereof had not been transferred to 
the Collector ; 

(c) providinff for orders made by the Collector or any gazetted 

subordinate of the Collector, or_ orders made on appeal 
with respect to such orders, being subject to appeal 
to, and revision by, superior revenue-authorities as 
nearly as may be as the orders made by tbe Court, 
or oraers made on appeal \vith respect to such orders, 
would be subject to appeal to, and revision by, appellate 
or rcvisional Courts under this Code or other law for 
tbe time being in force if the decree had not been 
transferred to tJie Collector. 

{s. 320, (2) A power conferred by rules made under suh-sedion (1) 

pmm JuTisiUction Ot CWH upou the Collector or any gazetted subordi- 
Courts barred. nate of the Cbllcotor, or upon any appellate 

or revisioual authority, shall not be exercisable by the Court’ 
or by any Court in exercise of any appellate oi' revisional 
jurisdiction which it lias mth respect to decrees or orders of 
the Court. 

[ 5 . 320 , 71. In executing a decree transferred to the Collector under 

"'‘V collector deemed to be section OS the Collector and his subordinates 
para J acting judfelally. gjiall be deemed to be acting judicially. 


4 




Transfer to Collector.— This siihject is donlt with in these sections, 
m the next section, .infl in the third schedule to wliich the other sections ol 
the last Code h.'»ve been tmnsfemd. The provisions except in one partienUr 
•arc witli some vcrb.i1 alterations the same as tjiosc of tlze last Code. Tlic excep- 
tion referred to is the necessity for the record of xe.asons for an adjotirn- 
jnent under iknse 10 of the schedule The wordd “nwd rescind nr i»r>dify 


I 
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any such Ucclnralion," wlucli appeared m section 320 of the last Code, have 
been omitted. The last three paragraphs of sect 320 of the last Code 
were added to that Code hy sect. 30 of Act of 1888 (1) The section pro- 
vides tliat the Local Government may frame niles for regulating the 
procedure of the Collector and his subordinates m execution of decrees 
transferred to him (2) The general pro\dsioQ3 of the Code do not apply 
to proceedings held by the Collector for the execution of such decrees. (3) 
Wien a notification has been made, the Civil Courts ce.ase to have iurisdiction 
to execute the decree {4) It has been held tliat a Judge can recall a case sent 
to the Collector (5) But this has also .apparently been held to be not 6o,{0) 
or at least doubtful.(7) 

The Collector may cancel his own order of postponement of the sale (8) 
As to power to set aside sale, (9) application for payment by instalments under 
Dekhan Agriculturists’ Belief Act in case of decree previously transferred to 
Collector, (10) disabilities of proprietor of property taken under management 
by the Collector , (11) see cases cited. The power of the local Government to 
make rules pio^nding for claims not passed into decrees; (12) reference to the 
District Court.(13) In Allahabad it is held that where the Civil Court is satisfied 
tliat the land which is ordered to bo sold or any portion of it is ancestral, it 
should transfer the decree for execution to the Collector so far as regards ancestral 
land only.(14) 

Preclusion of Civil Court’s powers— It was proposed to insert the 
{ollonnng clause, which, however, has not been done : — “ The Court shall Ic 
precluded from exercising any jurisdiction tntA respect to any matter relating to tJu. 
cicr««e, hy the CoUccior or any gazetted subordinate of the C^lector, of all or any of 


(1) la Ganpat Ram Moti Ram t Isaac 
Adamji, 15 B. 322 (1890), the rules ircro held 
not to be retrospective, and see Kalian Ufoti 
!• PalLubhai, 17 B 289 (1892) 

(2) The following; notifications prescribmg 
rules are cited m O’Kinealy Bomboy, 
Bomtiay li«t a{ Local Rules and Urdors, cd. 
1896, Yol 1 , pp 39S-100 , BrirmnA, Burnish 
Rules Manual, rd 1897, pp. 110~11I ; 
y II' P. d Oudh. N. W r ami Oudh List 
of Local Rules amt Orders, rd. 1891, pp, 
)ll--112i Central Profinea, Central 1^. 
Vinces Gasettr, 1901, Pt III., p. 218 The 
(jovernment has jiowcr to prcwribc rule* 
jirouding for apj^als from the Collector’* 
Orders, Takaddas Fatima r. lUldro Das, 
12 A. .nW (1S90) 

(3) Shoo Prasad i. Muhamnioil 3lohsin 

Khan, 2> A. ]G7 (1902) [in srhich a. 310a of 
the ls«t Code «as held to have no appLea- 
non]; Madlia Prasad r. ITansa Kuar, 5 A. 
3H (18^3) [«. 214): Keshab IX*o r. Radbe 
tVasad. 11 .\.ni (|8.8$)[s. 311]; Nalhu Mai 
• TJiehmi Xarain, 9 A. -13 Raehn 


V Ilanmati, 16 Bom. L R. 389 (1913); 37 
B 488. 


(4) Sulihdco Rai v. Sheo Gulatn, 4 A 3S2 
(1882) : and e-s to ancestral poperty there 
dealt wjlli, sp« Barn Prasad r. Rodha IVasail, 
7 A. 402 (1885) 

(5) 31ahadajt Karanilihar i' llan Chikn,*, 
7B 332(1883). 

(6) Sec Uadlio Prasad r. Hanaa Knar, C A. 
143 (1883). 

(7) Ilargovan Pail’hvdaa a. llira IlaiillMl 
8B.301 (I8SI). 

(3) TTaiir Ali r. Janii Prasad, 2H A. 07) 
(190C). 


(9) Peta r CbumUI,31 It 2U7, 21C (KifK.J. 

(10) Maneberji r. Thakonlas, 31 B JWj 
(I90C). 

(11) r.anga IVasa«l r Gangs lul.l. i 

415(1907). ' 

(12) RegnUthm C..U.cte*' r. 

Cbetti,23M.480(lt<ri*.) 


(iS) JLVl. 

(II) .\linad Ghaut Kl.«ti r |„|<, i. , 
t^A C3I (1900) 
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thepoioera vested t» httn in regard to any decree Iransf erred under this section ; btit it 
not he yreduied from exercising^ in any other maUcTt all or any of (he ■poxcers 
vested in it, notwithstanding that the decree has been so transferred; and a civil 
suit shall he with respect to any act done or order made by the Collector or by any 
gazetted subordinate of the Collector xoilh respect to xclnch, if it had been done or 
made by the Court acting within Us jurisdiction, a civil suit would have been main- 
tainable" The proper principle has been enacted to be that the Civil Court 
ehould bo precluded from interfering in any matter declared to be vrithin the 
Collector'a jurisdiction, (1) but that it is not divested of its ordinary jurisdiction 
in regard to any other matters merely because the decree lias been transferred 
to tliQ Collector , and that a Civil suit vrtJl Ho (2) vvitli respect to every order of 
the Collector upon which, if it had been made by the Court acting within its 
jurisdiction, an action could have been maintained. 


if [s 326.J 72. (1) Where in any local area iu which no declaration 

!\ Where Court may section C$ is in forcc the property 

: authorize Collector to attached consists of land or of a share m land, 

j* • stay pubUc sale of land, and the Collector represents to the Courfc that 

the public sale of the land or share is objectionable and that 
satisketioa of the decree may be made ^vitbin a reasonable period 
) by a temporary alienation of the land or share, the Court may 

‘.A authorize the Collector to provide for such satisfaction in the 

I manner recommended by Iiim instead of proceeding to a sale of 

, the land or share. 

(2) In every such case the provisions of sections GO to 71 
M i) and of any rules made vi pursuance thereof shall apply so far as 

j| they are applicable. 



Stay of Sale —This section corresponds witli sect. 244 of Act VIII. of 
1859 The section then commenced, “ lf7/c« tn any district where land, paying 
revenue to Government, is ordinarily sold by the Collector as provided tn sect. 248, the 
property attached consists," etc , and proceeded to provide that the Court may 
authorize the Collector, on security for the amount of the decree or for the value of 
such land or share being given, to make promibn^r such satisfaction,’’ etc. The 
present wording of first sub-clause was adopted by sect. 320 of Act X. of 1877, 
which also eliminated the proviso as to security. The second sub-clause was 
added by sect. 326 of Act XIV. of 1882. The present Code has omitted the 


(1) As to tbe Collector’s datica anti potrera 
in eseention, see I<ajla 3Vikan r Bhavla 
Jlctbia. 11 B. 478 (1887); Canpatram 
Jlotiram r. Isaac Adaraji, 15 B. 322 (IS90) ; 
Sunder Das v. HUosa Bam, 7 A. 407 (1884) ; 
Taposri Lai v. DcTkisscndan Bal, 16 A. 1 


Tayag Satiu, IG A. 228 (1801); Natha 5Ial 


r. Laciinii Ifarain, 0 A. 43 (i8SG] ; Eaglio r- 
IIaomati,37B.488(lDlS); 15Bom.L.R 399. 

(2) Sec Shtb Singh r. lUukat Singh, IS A, 
437 (J896) ; Sadho Chandhxi i'. Abhenanan- 
dan Pra«.ad, 20 A. 101 (1003) [where s. 244 
ol last Code waa cODsidered] ; Sunder Daa v. 
Afansa Bam, svpra ; lilathura Das f. Panha 
Ijal, svpra; Bando Bibj r Kalka, 0 A. C02 
(1887); Sham Behari Lai f. Kup Kishore, 
20 A. 379 (1893). 
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words “ or inanaaoncnt ' alter the words ‘'f<m;»roryolwr/ai/,r.” ar>ifu}ii{i<nl/rl 
“ G9 to 71 and of any rides made in pursuance thereof" for **32‘:». ir, 

32j (hofA inclusive).” ■* 

The section does not apply to a decree winch dlfect* the ule o! nr 
of a share of land in pursuance of a contract specifically aflccting the eatr.^ (1) 
“The Court.”— That is, the Court executing the decree Tint Court 
should deal with it itself and not in deference to the opinion of a Mij-^tior JmW 
who forwards the recommendation of the Collector (2) ' ' ’'** 

“ May authorize.”— It is discretionary with the Court toauthoritA 
not as It thinks fit. It is bound to Iiaar any ohjcctioas nude by the ,Wr 
holder and any evidence add.uccd by him (3) The only imlolgence the Court 
may sanction is to allow the judgmcnt-<lcbtor n reasonable period for f.atiifvi 
the decree by the temporary alienation of his property. A Court cxecutin ^ 
decree cannot vary its terms by authorizing payment by instalmentg (|\ 
tho property remains in the possession of the judgmcnt-debtor.CS) ® 


Distribution op Assets. 
73. (1) “Where assets arc held hy 


assets arc held hy a Court and 
persons than one Imvc, hefeyre the 
.aK'S °rlS? such assets, made ajyplkalion to the Coiut 
tnbuted among decree- (JiC execution of tlccrccs for the 

money fassed agninst the BamoSS 1 
dehtor and have not obtained satisfaction thereof, the a. i 
after dedneting tho costs of realization, shall ho ratcahlv n ' 
trihuled among all such persons : ' J "is. 

Pror-ided as follows 

(a) vhere any property is sold subject to a mortm„„ 
charge, the mortgagee or incumbrancer shall nS i" 
entitled to share in any surplus arising from such ‘ i 
(h) u’herc any property liable to he sold in execution" l’ 
■ decree is subject to a mortgage or charge, tlie pj “ 


(1) BhagwanJ Pra«.td v. Shco Sabai, 2 A. 
sr.fl (is'lO). 

(’) Muttra Porshad v Ram IVrthatl. 6 X. 
W. P. H. an. 30(1673) 

(3) Huro Pro«a<l r. Kali P»wa<l, P <1 2?0 
(16^2). 

(1) Shfo IVrabad r ShlTa Rats, 2 X U. 
P.H C.R.5O(l870). 


( 5 ) Kaahra Lali r. Arar^r Jan 

H. C B. 317 (ISTO)! Slmi„ p,;;''’.!'. 
Bam Prrtliad. 8 If. W. P. Jf. c, t> , » 

(6) GirJhar Dai r Rar 
363(1696). 

( 7 ) Srth JaUajal r P.am Saba* , 
(I8S9). 
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the ‘poieeravcaledinhtminregard to any dccrcctransferrcd under this section; but it 
shall not he ‘preduicdfrom exercising, in any other tnalier, all or any of the jmeers 
vested in it, noticithslanding that the decree has "been so iransferrei ; and a civtl 
suit shall he with Te&pcci to any act done or order made hy the Collector or hy any 
gazetted subordinate of the Collector mth respect to which, if it had been done or 
made hy the Court acting toilktn its jurisdiction, a civil suit would have been main- 
tainahle.'* The proper principle baa been enacted to be that the Civil Court 
should be precluded from interfering in any matter declared to be u-ithin the 
Collector’s jurisdictional) but that it is not divested of its ordinary jurisdiction 
in regard to any other matters merely because the decree has been transferred 
to the Collector , and that a Civil suit will be (2) uitL respect to every order of 
the Collector upon which, if it had been made by the Court acting within its 
jurisdiction, an action could have been maintained. 


[s 326.] 72. (1) Where in any local area iu whicli no declaration 

Where Court may section GS is in force tho property 

authorize Collector ta attaclied consists of land or of a sliare in land, 
stay public sale of land. Collector represents to the Court that 

the public sale of the land or share is objectionable and that 
satisfaction of the decree may be made within a reasonable period 
by a temporary alienation of the land or share, the Court may 
authorize the Collector to provide for such satisfaction in the 
manner recommended by him instead of proceeding to a sale of 
the land or share. 

(2) In every such case the provisions of sections GO to 71 
and of any rules made in ‘pursuance thereof shall apply so far tas 
they are applicable. 

Stay of Sale - — This section corresponds with sect. 244 of Act VIII of 
18D9. The section then commenced, “ tVAen tn any district where land, paying 
revenue to Governwent, is ordinarily sold hy the Collector as provided in sect 248, the 
properly attached consists,’^ etc , and proceeded to provide that *'ihc Court may 
authorize the Collector, on security for the amount of the decree or for the value of 
such land or share being given, to make provision for such saiisfaclion,“ etc. The 
present wording of first sub-clause was adopted by sect. 326 of Act X. of 1877, 
which also eliminated the proviso as to security. TJje second sub-clause was 
added by sect. 326 of Act XIV. of 1882. The present Code has omitted the 


( 1 ) As to the CoUcctor’s dtities and powers 
in execution, seo J.alla IVikan r. Bhavla 
Mcthia, 11 B, 478 (J887); Ganpatram 
I^Iotlram r. Isaac Adamji, J5 B. 322 (1800J ; 
Sunder Das tr. Jfaosa Bam, 7 A 407 (J884) } 
Tapesri I.al v. DevWssoodan Bal, IG A 1 
(1893); OnIvan Singh r Mohan Knar, 20 A 
42S (1898) ; Itlatbura Paa r Panha Lnl, 19 
B 2IG (1891): .Muhammad Said Khan V. 
Payag Sahu. 10 A 228 (I89t); Nathw Mai 


V. Lachml Karain, 9 A 43(18SC); Ragho «<• 
Hanmatl, 37 B. 488(1915); 15 Bom L.R. 389. 

(2) See Shib Singli v. Mukat SingL, 18 A.' 
437(I89C); Sadho Chaudhri v Abhenanaa- 
dan Prasad, 20 A. 101 (1903) [where s 244 
ol last Code was considered] ; Sunder Das v. 
lilanaa Ram, supra ; Jtathura Das v. Panha 
Lal, tvpra; Bando Bibi r. Kalka, 9 A. C02 
(1887) ; Sham Beharl Lal v. Bup Kishore, 
20 A 379 (1898). 


■V 
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words “ or tnana^einenl " after the words "temporary alienation” and substituted 
“ G9 to 71 and of any rides made tn pttrsvance thereof” for “ 320, parayraph 2, to 
325 (Jxiih iwcfusi'ir).” 

The section does not apply to a decree winch directs the sale of laud or 
of a share of land m pursuance of a contract specifically affecting the same (1) 
“The Court." — That is, the Court executing the decree. That Court 
should deal with it itself and not in deference to the opinion of a superior Judge 
who forwards tlie recommendation of the Collector (2) 

“ May authorize ” — It is discrctionar)* with the Court to authorize or 
not as It thinks fit. It is bound to hear .iny objections made by the decree- 
holder and any evidence adduced by him (3) The only indulgence the Court 
may sanction is to allow the judgment-debtor a reasonable period for satisfying 
the decree by the temporary alienation of his property. A Court executing a 
decree cannot vary its terms by authorizbg payment by instalments, (4) while 
the property remains in the possession of tbe judgment-dcbtor.(5) 

For form of authorization see the First &Ledule, App. E , Form No. 25. 

“ Collector to provlde.'’--E.xecution cannot be taken out against property 
under the management of the Collector. As against such property, the time it 
is under such management shall be e.xctuded in reckoning limitation (6) Posses- 
sion cannot be given to an alienee of the judgment-debtor of property under such 
management, but danuigcs can be awardcd.(7) 


Distridution of Assets. 

73. (1) ^Yherc nssets are held hy a Court and more t».295.] 
„ ^ . ,, persons than one have, before (he rcceivt of 

sale to be rateabiy <t/s- &UCIi assds, made application to the Court for 
tnbuted among decree- execution of decrees for the paument of 
money passed against the same judgment- 
debtor and Iiave not obtained satisfaction thereof, the assets, 
after deducting tbe costs of realization, shall he rateabiy dis- 
tributed among all such persons : 

Pro-snded as follows : — 

(o) where any property is sold subject to a mortgage or 
charge, the mortgagee or incumbrancer shall not be 
entitled to share in any surplus arising from such sale • 

(6) where any property liable to be sold in execution of a 
decree is subject to a mortgage or charge, the Court 


(1) Bbagirand Prasad r. Shoo Sahal, 2 A. 
Sod (lS5iO). 


(J) Muttra r.r*h*.l r. Ram Prirhad. 0 X RamPersIiad.CN. W P W C RS-l 118-71’ 
W. P. II. G R. 30 (1873) ,61 Tu o ^ ^ 

(3) Iluro rro-.d r K.]l r,<.«d, » & 550 3^ “ A' 


(5) Rubce IaU c. Atse«r Jan, 2 N. TV. P. 
H. C R. 547 (1870); Mirttra Pmiad r. 


(4) Slico Pfrttad r. Shiva Ram, 2 X, TV 
P. H. C R. 50(1870) 


(“) Srth Jaidajal c. Ram Sahae 17 n 4 
(1889) 
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may, with the consent of the mortgagee or incum- 
brancer, order that the property be sold free from 
the mortgage or charge, giving to the mortgagee or 
incumbrancer the same interest in the proceeds of 
the sale as he had in the property sold ; 

(c) where any immoveable property is sold in execution of a 
decree ordering its sale for the discharge of an incum- 
brance thereon, the proceeds of sale shall be applied — 
firsts in defraying the expenses of the sale ; 
secondly, in discharging the amount due under the deci'ee; 
thirdly, in discharging the interest and principal monies 
due on subsequent incumbrances (if any) ; and, 
fourthly, rateably among the holders of decrees for the 
• payment of money against the judgment-debtor, 
who have, prior to the sale of the property, applied 
to the Court which passed the decree ordering such 
sale for execution of such decrees, and have not 
obtained satisfaction thereof. 

(2) Where all or any of the assets liahlc to he rateahly dis- 
tributed under this section are paid to a person not entitled to 
receive the same, any person so entitled may sue such person to 
compel him to refund the assets. 

(3) Nothing in this section affects any right of the Government. 


Object and scope of section. — Under the Code of 1859 the attach- 
ing creditor was entitled to be first paid out of the proceeds of the property 
attached and sold, the surplus only being liable to distribution rateably among 
subsequent attaching creditors : whereas under the Code of 1877 and subse- 
quent and present Code it is immaterial at whose instance an attachment is 
placed. Every creditor who lias applied is entitled to a rateable distribution (1) 
TJie present provisions prevent multiplicity of procedure and that scramble by 
several judgment-debtors which used to take place under tJje Code of 1859.(21 
Tlie section draws a sharp distinction between attachment and realization, (3) 
and an attaching creditor is entitled to no priority ovei otJier creditors until 
a sale at his instance has actually taken place. 

TJie object of the section is two-fold. Firstly, to prevent unnecessary 
multiplicity of execution proceedings ; to obviate in a case where there are 
many decree-holders, each'" competent to execute his decree by attachment and 
sale of a particular property, the necessity of each and every one separately 
attaching and separately selling that property. The other object is to secure 


(1) Vulivanath SlaheslivaT V Vircluind 
raiisc]utn<I,GU 16(18SI); Foacochr.Madan 
Oopal, 0 C. W N. 677, 680 (1002). The 
principle wm applied to a case not falling 
fritliin the Code in Sewclut Roy v. Sreo 
Cintf) Jfftify, 21 C. C39 (1900); Rutloo 


Kiuin r. Gomani Singh, 13 C. TT. N. 1177 
(1909). 

(2) Bithal Pas r. Nand Kishore, 23 A. 100, 
113 (1900). 

(3) Soohol CJiunflcr Law v. Riissick I.nl 
Muter, 15 C. 202. 209 (1888) 
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an equitable administration oi the property by placing all the deciee-holders 
upon the same footing, and making tho property mtcably divisible among them, 
instead o! allowing one to exclude all the others merely because he Iiappened to 
be the first who had attached and sold the property (1) 

Where it was contended on behalf ot tlic defendants that, having regard 
to the terms of the action, an attachment made by the plaintiffs enmed for the 
benefit o! all persons holding decrees for money against the same judgment- 
debtor, and who complied with the conditions specified in the section, that is 
to say that, proiddcd the defendants have, prior to the realization, applied to 
the Court holding the assets for execution ol decrees for money against the 
same judgment-debtor, and have not obtained satisfaction thercol, they are, 
irithout any attachment of their own, entitled to share rateably with the plain- 
tiSa in the proceeds ol the sale, although m the absence of the plaintiff’s 
attachment they could not themselves, after the judgment-debtor’s death, have 
enforced execution against this property, it was htli that argument was to some 
extent favoured by the language oi the section, but that it was cleat that this 
section cannot bo read absolutely literally. If it were to bo read hteially, 
withoutany ' ’ ' ’■ 

because the • • ’ 

tioa for exec , ' a . I 

spective altogether of the result of such applications or any objections to them 
however well founded. But it has been held, and it could not otherwise have 
been held, that an application for execution which was barred by limitation, (2) 
or an application which had for any reason been rejected, would not entitle 
the applicant to share rateably under this section; and therefore it is cleat 
that one must give the section a common-sense construction, and see what sort 
of case it really provides for. The object of the section bdng as above stated, 
it was not dcsir^ to enlarge in any way the rights of dectcc-boldcrs or place 
at their disposal the proceeds of property which they could not have themselves 
attached. It entitled to share in the proceeds only those decree-holders who could 
have themselves attached and sold the property. Itvvas not meant to enable a 
decree-holder to indirectly get the benefits of an execution which he could not 
himself have enforced directly. Where the dccrcc-holdcrs arc persons who could 
have themselves attached and sold the property, then, bat only then, an attach- 
ment and sale by one is correctly described as enuring for the benefit of al}.(3) 
The protdsions of this section show that when property is sold in execution 
o! a decree it is sold not only for the realization of the money doe under that 
particular decree, but of all other decrees the holders ol which have applied for 
execution. MTicn property is sold in execution of a decree it cannot be sold 
again at the instance of another decree-holder, who may have attached it before 
the attachment effected by the decree-holder, under whose decree it is actuallv 
>»old, and when a judicial sale takes place all previous attachments effected upon 
the property sold fall to the ground (I) 


(1) bith&lEur. N&sdKiiboi»,23 A. too, 
110 flOOO) ; Fmk v. U&tiaraj C&hador Singh, 
1 G W. N. 37, 30 (ISW). 

(2) S<w R»dluk Gflbmil f ShnltU Oewert, 15 
\V. rx.2l0 U5'l). 


(3) llithsl Pas r. Naad Kisheiv, 23 A. IOC, 
109-111 (ItSMl. 

(1) KaHic Nath Itoy r. SorhanaB-J SLalia, 

12 a 317 lussy 
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Where in erecution ol two decrees certain properties ^verc sold the proceeds 
of which were sufficient to pay the decree-holders, it was held that on the inter- 
position of a creditor who had not attached, the Court was right in selling a third 
property, as such creditor would he entitled to share, wtli the result that it 
could not be said that by the amount realized from the first sale the decrees under 
execution were satisfied.fl) 

The section relates to procedure only, and was intended to afiord an additional 
facibty to decree-holders. It does not interfere with substantive rights or the 
mamtenance of a suit, noUvithstanding that a party may not have availed himself 
o! its facilitie3.(2) On tho other hand, failure to participate does not prevent 
a creditor executing his decree in any dther manncr,(3) 

Permission granted to a judgment-creditor to set oS the amount of the 
purchase money payable for the property sold agaiiat the debt due to him under 
his decree must bo taken to be granted subject to the provisions of this section.(4) 
The former section was held not to apply to a deposit made by a judgment- 
debtor under sect. 310 a (now 0. XST. r. 89) of the foimer Code.(5) 

An order under this section affects only interests existing at the time. 
The insolvency of the debtor introduces a new state of things fi'om the date 
of the insolvency, but as regards sums accrued due prior to the date of the 
insolvency, the order under this section creates rights w-hich are not affected 
by the insolvency.(6) 

It has been held that sect 490 (noiv 0. XXXVIII. r. 12} did not empower 
a decree-holder to share to the distribution of property ho has attached; and 
that though there was no necessity to re-attach, an application for execution 
was imperative.!?) 

Under the last Code it was in some cases held that when a person desired 
to share in the assets reabred by a sale tn execution he must apply to the Court 
in which those assets were for the execution of his decree, and if it were found 
that property attached by an inferior Court was already or thereafter became 
subject to au attachment issued from a superior Court, the decree-holder must 
have applied to transfer his apphcation to the higher Court, if he desired to 
secure the application of the attached property and its proceeds to the satis- 
faction of his deciee.(8) A contrary view was adopted in the Calcutta High 
Couit, where it was held that this section did not require the transfer of the 
decree to the Court where the process of realization took plaoo as a condition 


(1) Slohunt 3Iegh lall v. Stub Pershad, 7 
0. 34 (18SI). 

(2) Jano^ BuiloMi Sea x\ Johiruddin 
Mahomed, 10 C. C67, 676 (1884^ 

(3) Syad Nadir Hosseia v. ThoviJdaruieo, 
lOW.R. 265(1873) 

(4) iladJen r. Chappani, J1 31. 366 (1887), 
and cases thero cited ; djsl. in Sreo Krishna 

Ch&cdook Chaod, 32 3L 334 (1008). 

(5) Roshun Z.aII v. Ram lall JUullick, 30 

C 263 (1003), B. c., 7 C, W. S. 341 ; Bxhari 
LaU Paul V. Gopal LoU Sdtl. 1 a W. N. 095 
(1897). . 


(6) Howatsonf DurraDt,27G 351 (lOOO) ; 
». c, 4 G W. K. 610. Insolvency attcf 
attachioent has no effect, see Viraraghava r 
Parastunara, 15 5L 372 (IBDl). 

(7) Paltanji Shapurji i. Jordan, 12 E. 
400 (1638); but see Rhugiran Chunder 
Kirtiratna v. Chandra Mala Gupta, 29 C. 773, 
777 (1002), 

(8) Muttalagiri Nayak r. Jlultayyar, 0 3L 
557 (1883) ; Baghuhar Dyal r. Banke Lai, 
22 A. 182, 180 (1900) [Pecree of Revenue 
Court]. Nimbaji Tulsiram v. Vadis Venkati, 
10 B, 633, 686(1862); Andanapav. BUiinreo 
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prccedeat to an applicaHou under sect. 285 (now 63) of the former Code (1) And 
this view lina been recently adopted in the Jfadraa High Couit.(2) 

It haa been held that a claim or an order under this section did not amount 
to an attachment, (3) but if a debt was attached no equitable assignment of 
'* ■ ’ ' *’ • who subsequently obtained an Older under 

■ s not therefore operate as a substantive 

. / was the case, when the original attachment 

terminates. 

It is nowhere prodded either that an application for distribution cannot 


of necessity be given to the other decree-holders (5) After an order for dis- 
tribution has been made, and before the funds have been actually distributed, 
it is open to one of the decccc*holdcre to maintain a suit for a declaration that 
the decree of a next decree-holder is collusive, and that be is not entitled to 
share in the sale proceeds.{6) 

Assets held— That is available for distribution in execution of a 
decree. The words of tho last Code were assets “ realized by sale or ethervise in 
execudon of o decree.’* Assets meant the proceeds of tho sale of the property 
sold in execution (T) Moneys paid into Court by sale or otherwise were assets 
from the moment of their payment into Court (8) “Kealized” meant that 
property had been converted into or obtained m cash, or some other form 
available for immediate distribution There is nothing in the word itself 
which required that the process should take place as the result of any 
ulterior proceeding in tho course of execution (9) Assets were icalited wb.en 
the whole of the proceeds were paid into Court (10) But the word “ realized " 
was however followed by words which ebowed that the realization must have 


StiftnkaT V. Chan<lr»8h»nl.#r,0 U 108(I5S0); 
Dattfttrajft v. Hablroulla, 15 D. 4513 ([603); 
Uimahya Hank r Ilurtl, 3 A. 710 (l8SIJ[as 
to tkis case and S C, C., Dhsjvan v. Bata. 
S B 230 (18S3) ; Mslhari c. Kar»o, 0 B. J74 
(1880; Kristina r. Mansaratn, IS B. 61 
(1803); Kda t Viknshna, IS SL 315 

(isaoi 

(1) Rar Bkagat Paa v. Anandaram 3fn> 
wan. 2 C. W. K. 126 (1807); CUik r. 
Alesandcr. Cl C. 200 (1893). 

(2) AnmaltiTi r. Vyapwipwiiaraai, 3S iL 
58S (1011), 

(3) Ganga Pass r. Knslialj.? A. 70.* (1885) ; 
Thirga Cliaran BU ChowUry r. Mometosd 
Past. 15 C. 771 (1«8). 

(4) Soratijl Eiinljl r. (^Tind Bao’i, 16 B. 
91 (1891); bm ti J»th» Bkiaia t Lady 


Janbai.srB. 133(19(2). 

(5) ChunjuLaltr. JagalKisbonr,27 A 132 
(IW4) 

(6) IVaitakya Xalb Adbya r. Puhn Bchari 
Basal. 3 C. L. J. 3S5 (1901) 

(7) Ramanstban Chettiar r. Sutraisania 
Sastnal,26 51. 179, 191 (1902). 

(8) Msbaanalb Slahcshrar r. Vifchand 
Rana^'hand.O B. 1G(18SI); Sruu'raaaAyyaJi* 
gar r, Settbaramayyar. 19 5L 72, 71 (1695), 
tbat is wbcit tb« jvojv^y became aTailaUe 
for diitnbatioiu Slew Bax Bvpla r. Ebib 
(Zander Sen. 13 C. 225 ( 1886) ; Yrerayya r. 
Annamala Cbetty, 31 5L 502 (1908). 

(9) MamUl Vmedramr.Nanabbu 5Iamk> 
lal, 28 B. 2M.271 (lOiO). 

(10) Ramanstban Cbettiar r. Sabramazui 
Saslrlal, 26 5L 179 (1592). b whicli it was 
also btll tbal ibe vords did not apply lo tbe 
25 per cent. dep<«t. ReL to lUIn ilabo, 
m^r. Dasodar rtaaaasck. 1| C 212 «t •{( 
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taken place in a particular way, viz. in execution (1) from the property of the 
judgment-debtor j (2) the proceeds being “ assets ” even before the sale becomes 
absolutc.(3) UTiere therefore assets were realized but not in process of execution 
the section did not apply ; as where moneys were paid bj' a judgment-debtor 
under arrest (4) or paid into Court (5) voluntarily, though no doubt under 
pressure of the decrees ; or were realized by private sale of properties attached, 
the assets being reahzed under the section, not by the attachment but by the 
aale.((j) 

Although this section is wider than scot. 295 of the last Code, yet the effect 
of sects. 275 and 310 a of the last Code (now represented by 0. XXI. r. 55 and 
0. XXI. r. 89) remains unaltered ; and therefore sums paid into Court for a 
particular purpose under 0. XXI r. 55 are not assets under this section ; (7) 
neither are sums paid into Court under 0. XXI. r. 89.(6) 

The object of the provision should be to expedite and cheapen the execution 
oi decrees against the same person by adjusting the claims of rival decree* 
holders without the necessity for separate proceedings. If, however, 
the piopcrty is not sufficient to satisfy all the claimants, the wording oi 
the last Code, as judicially interpreted, held out an inducement to the attaching 
cieditors to settle out of Court with the judgment-debtor at the expense of the 
other decree-holders (9) The language of the section has been altered and 
widened by lefcning to assets held available for distribution rather than to 
assets “realized in execution.” It is necessary of course that assets in order 
to be “held” must be reahzed. It is not however necessary now that tho 
realization must have been in execution as that phrase was interpreted under 
the former Code. It is sufficient that having been realized (and probably 
that will be held to be when tbe entire amount due from a purchaser has been 
paid into Court) they arc available for distribution in execution. The creditors 


(1801): Arimuthu v Vfapunpandaraoi, 35 
ai, CSS (lOll); of Burclwan t'. 

Apurba, 15 C.W.N. 872(1911)} IIC UJ. 
30. 

(1) Jfamfal Uiacdnun v. Nsoabbai Jlanilt- 
lal. 2S B. 2G1, 274 (1903) } Sew B«x BogU 
V. Shib Chuoder Sen. 13 a 225 (1886); 
Bisben Cliunderr. Jfoninohuiee, 8 W. R. 501 
(1867). TU© scalixation was held to be by 


..pp-.:.:-:-'— i* .‘1 

f. Govind Bamji, 16 B. 91 (1891) [debt 
attached and p«d into bands' of Sberi^ 

(2) Paiahotam Das c Sfahanant Sueaj- 
bharthi.GB. 688(1882): Gopoblai n. CTnmni 
Lal. 8 A. 67 (18S5). 

(3) Vssbyanath Haboshwar V. Vireband 
Pans Cliand, 0 B. 16 (J8S1). 

(4) Furahotam Das r. Blabooant Sursj- 
bhsrtbl. 0 B. CSS (1883). 

(5) Gopalclair. CbunniLaD,8A. 67(1885) ; 
N'w Bus Bcgla t*. Bhib Cbuoder Sen, 13 Ca 


225 (1836); Prosonnomoyeo Dasjee i\ 
Sreenatb Roy, 21 (X 800 (1804); Vibredba- 
priya Tnthasanu i-. Yuauf Sabib, 28 II. 380 
(1905) 

(6) t'jbredhapnya r. Yusuf Sahib, tupra, 
and tbe soctwn does not apply wbero tko 
judgment-debtor has paid money out of 
Court to one of tbe decree-boldcrs wbo bad 
taken steps to execute the decree and wlto 
then totimated to the Court that hia cJaim 
had been satlsiled, Gowi Dutt v. Amarcband 
C.L.J. 49(101]). 

(7) Sorabji CJoovarji v. ICala Ragbunatli, 
36 B. 156(1911) 

(8) Harai Saha u. Fajzlur Rahman, 40 C. 
619 (191S). 

(9) SeoPursbotam Dasf.MabanantSuraJ- 
bhnrtbi, 6TJ. 5SS, at p 690 (1882) (“Tbe 
arresting creditor may arad iiimsclf of tbe 
arrest toenter into any arrangement ho thinks 
proper mth tbe debtor behind tbo back, end 
independently of other creditors wbo may 
hare applied for execution "J 
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should exclude persons who are not bo,(1) and the Courtis competent to deter- 
raine the question of bond fidea.{2) 

“ The same judgment debtor.* — ^If A. holds a decree against two persons 
X. and Y. ; and B. holds a decree against only one of them, X. ; in so far as the 
decrees are hotli decrees against X. they are decrees against the same judgment' 
debtor (3) Where property belonging to A. has been attached under a decree, 
and other decree-holders than the attaching creditor liavo applied before realiza- 
tion of assets to participate in the sale proceeds, and amongst them a creditor 
who has obtained a decree against A. and B., such latter creditor is entitled 
under this section to share in the proceeds of the sale of A.’s property.(4) The 
following decrees have been held not to be against the same judgment-debtor; 
A decree against B. and a decree against B ’e representative ; (5) a decree against 
Y as representative of a party’s deceased husband and a decree against Y. in bis 
personal capacity.(6) 

AH will share equally in the surplus after deducting the costs of realization ; 
there being no priority except perhaps in the case of Crown debts, (7) as to which 
also see third sub-clause, or, it has been held,(d) in the case of rent realized by 
the sale of the house or building for which it was due. It is only the unsatisfied 
portion of the decree that ought to be taken into account in a question of sale- 
able distribution, there being no reason why any amount should be set apart in 
favour of a decree-holder in proportion to any sum covered by his decree which 
has already been realized (9) 

Sale subject to a mortgage — Clauses (c) and (b) of the proviso refer 
only to sales in execution oi simple money decrees and declare the incompetence 
of a mortgagee as such to any sbaro of the surplus proceeds when the property 
is sold subject to bis mortgage; otherm'se, if lie consents to sell the property 
free of lien ; clause (c) refers to sales under mortgage decrees, but in such a case, 
as appears from that clause, prior incumbrances arc not taken into account, 
the sale proceeds being distributed in discharge of subsequent incumbrances’ 


(1) In re Sunder Das, 11 C 42 (1884), 
Cliaganhl r. Fazarati, 13 B 104 (1888). 

(2) Puran Chand v. Purendra Naram, 17 
C, W. N. 320, 328 (1912); Peary Lai Daa i». 
Peflry Lai Dawn, 18 C. L J 61C (1913). 

(3) Gonesh Das Bagria r. Shiva Laksbtnan 
Bhakat, 30 C. 583 (1903), b. c, 7 a IV. N. 
414, ovcmihBg Debohi Nnndim Sen v. Hart, 
12 C. 294 (1885) fcxplained in Hunbaji 
Tulsiramr Vadia Ventati, lOP 683(1892)J; 
folk Gatti Lai r. Bir Bahador Sahai. S7 A. 
158 (1904) 5 Cholalal r. Nabibbai. 29 B. 628 
(1903). 

(4) Sbumbboo Kalb Paddor r. Luckynath 
Dey, 9 C. 920 (1883), foil Delhi and London 
Bank v. Uncorenaoted Semec Bank, 10 A 
35, 38 (1887). 

(5) GovindAbajir SlohoniraJ V»nfty»k,25 
71.491(1901),- B c.,3Boin.L.B 407(1001). 


In this case there was no decree against the 
lather and one against tho son, but the case 
bas been distiogubshed where there was one 
decree against the father, and another 
against father and son ; Bamanathan 
Chettiar v. Subramania Sastrial, 29 M 179, 
182 (1903). and sco Grant v Subr^nanian, 
22 iU 241 (1698); Srinivasa r, Eanriumafhi 
33 BL 465 (1910). 

(6) Bhola Kath v, Jlaq-bul-un-msia, 29 A. 
28, 34 (1903) ; but see Hart v. Tara Prosonno 
Mokfaerjee, 11 C. 718, 723 (1885). 

(7) As to which sco Secretary of State f. 
Bombay Landing, etc. Co., 6 B. H. C. R. O , 
C. J. 23 (1898). 

(8) ilaniklal ^'cDUal r, Lakha, 4 B. 429 
(I8S0). 

(0) Sarat Chundra Kundu u, Doyal Chund 
Sea!. 3 G W. H. 393 (1899) 
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only.(l) The Ecction icfera to cases in which propettj' is sold subject to a 
mortgage, and not to cases where property subject to an undisclosed mortgage is 
sold in cxecution.(2) The Court has jurisdiction to inquire into the xnents of 
the alleged mortgage (3) 

Sale under mortgage decree —See notes to " Sale subject to mortgage/' 
This provision applies where the decree orders the property to be sold, and not 
to the case where the property sold was not the encumbered property but other 
property o! the judgmeiit*dcbtor.(4) It was held that the term “ incumbrance *' 
could not be read as “ an incumbrance or incumbrances ” so as to apply a print sple 
to the distribution of proceeds which would give priority to a subsequent 
incurabranco (5) 

“Amount due-” — The words of the former section were “ tn dm7<«ry«Vy 
the interest (G) and principal money due on the tncumhmncc.” 

“ Subsequent incumbrances " — ^Tbo sale proceeds are to be 'jz. 

satisfaction of incumbrances according to their priority .(7) 

Salt for refund of assets, clausefS)-— The scheme of lie ae/hc k 
to enable the Judge as a matter of administration (8) to distribute tj.« 
proceeds according to wiiat seems at the time to be the rights of iLe 
Dut this distribution docs not import a conclusive adjudication on lLo*>- /llyv 
■which may be subsequently readjusted in a suit under this <hwA, fiu'i i 
suit is to recover the assets, not to set aside the order for diRtnlnirivo, s/tr dve. 
tho order for the reasons stated stand m the way of llie solt.fl#) VJ.»- j.„n/ 
aggrieved w entitled to bring a regular suit to compel the sucrmfvJ juiyr.^ui- 
creditor in execution to refund (10) The cause of action arlws only wi.*i < ^ 
money is paid (11) And all parties to tho distnbution should 
to the Buit,(13) Though an order under this section le not 
(1) Jagat Nsram Rai t' Dhundhey Hai, C (7) Shahi Rame.fihitfxl,?/ 

A. C00(l8^3)l mortgaged property cannot (8) Though tho «»rd*r <,*. 
boBoldsulijrettoapnoTmortgago : Dhigwan adiniiurtration U bw*l (« a 
Dasv. Bhawani,20A 14, 17(1903) See a» Baij Katli Pro^l r. I,, . 

to CL (t) Janoky Bullubk Sen i' Joluruddin C W. N 3S2, 5St (IV)!) 

Maljomod.lOC 007 (188»),awia(a)K8leo (9) ShanUr Karap r X- ( 


adiQuu'tration la ba»«*l t« a ■. 

i 1 ) 

'5 M 

Bai] Katli Proavl r, 

a W.N 3S2.5St(lV)l) 

‘f ■ 1 

(9) Shankar Sarap r X- ^ 

' i J 

3IS;» c.5C. tv. .V.C<i;S 

ai 1 

(1901) r C; but , * 

' ' i 

r. Ram Ralan Sircar, 12* , . 

Jlindarar Singh r 

1 1 

C. W. X. 429 (iav7). *. , , . . ’ i 

V. ! 1 

arction »aa 1i«M W < 

f { 1 


r. CliullfJ-ilhaive Chowdhry, U >V. It. 209 particular 

(1970); Slia Nagenda* r HalalkoTU Xat1i»a, bcMtuIieun-Wllrf ^ 

.•vn 470,477 (1881) r.Kart>cLCtutvW>..- • . 

(3) PuT«hotatnSidhe»warr DkondaAmnt. (10) ChagarUJt 

0 It 092 (19*0); N~»hnu Piksliit r Narun- (11) Ilartr Tki-t i. 
crav. 011.091(1992) <1718(1993) 

(4) KomaeW Kalhor r rakker. 20 M lOT, (12) Court I , - 

10!). 110(18*^.). Wwar. t - , , 


• Ki'kan W, 12 A. .510 duckrtPy*. , ; 


()990) 

(0) In S»arama r SulfaTaaya, 9 >L 37 
(1993). U »a* hfll iLal Trnl coull not 1»* 
n-ganl-^l ar Intemt 


W. Ik 451 fir-' 

(13) Nr 
llacT, IS^ : 
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may be open to revision (1) aa ^velI aa to attack by euit. It has been held that 
a Small Cause Court cannot try a suit for refund of assets paid under this 
section j (2) but this has been dis.sented from.{3) 

Sale proceeds. — ^When surplus sale proceeds are ia Court the Judge should 
pay them out only to the party in whose name they stand, or his agent.fi) 
It baa been held that the Court may allow a decree-holder to take out the purchase 
money before confirmation o! Sale.(5) Where property was sold under one 
decree and tlie proceeds were sufficient to satisfy botlitbe decrees of two creditors, 
the property should not, it was held, be resold but the other decree sliowld have 
been satisfied out of the assets realized by the first salc.ffi) If a mortgagee receives 
any money out of the surplus sale^procecds of a share in the property mortgaged 
to him, sold in execution of a decree on a prior mortgage from some of the mort- 
gagors to whom the share belonged and against whom the decree was obtained, 
he is bound to apply the money to the satisfaction of bis mortgage debt, only 
m case he receives it by virtue of his security and not otherwise, although the 
payment might be made to him by the said inortgagnrs in satisfaction of otlier 
debts due to him from thcm.(7) 


Resistancs to Execution. 

[s. 330.1 74. Where the Court is satisfied that the hdldej' of a decree 

Resistance to execu- for the fOSSeSSlOll of immOVeobU 'pTO'perty or 
that the purchaser of immoveable 'property sold 
xn execution of a decree has been resisted or obstructed in obtain- 
ing possession of the property by the judgment-debtor or some 
person on his behalf and that sxich resistance or obstruction was 
Avithout any just cause, tire Court may, at the instance of the 
decree-holder or purchaser, order the judgment-debtor or such 
other person to he detained in the civil prison for a term whicli 
may extend to thirty days and may further direct that the decree- 
holder or purchaser be put into possession of the property.- 

Kesistance. — See notei to 0. XXI. rr. 97-103, post, which deal with 
rc.sistance to delivery of possession either to decrec-hoUIcr or purchaser. 


(1) ’Xiruchitrsinl>ala c. Se^liajyang^r, 4 352 (1869), 

31. 383 (1881); Sew Bm Bogla «. SWb (6) Jogcndra Nath Sircar f. GoWnd 
Chimder Sen, 13 C. 225 (1886) ; Vintraghava Cliuadcr Adtli, 12 G 252 (1885) ; Vishvanath 
I. Para Sumatra, 16 M. 372 (1891). In Maheshvar t\ Vuchanil pana Chand, C B. 10 
Venkataraman r. SlaliflbrigaT^an, 9 JL 508 (1881) ; but see Hafez lUalioraed v. Damodar 

(1886), the Court refused to interfno. Pramaniclc, 18 G 242, 245 (1691). 

(2) Sbalu Ram v. Sbib Lai, 7 A. 378 (6) Rati Ram t. Chiran;i Lai, .3 A. 579 

{*885). (1881). 

(3) Ifarjhara r. Sal#anjanj-a, 9 3*. 250 (7) Ganga Ram Jlarwari t>, JaibuUnp 

Xarain Singb, 30 0. 053 (1003). 

(*) In re FuddaUtty, Dassec, 12 IV, R 



.< 
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PART III. 

INCIDENTAL PROCEEDINGS. 


Commissions. 

75. Subject to such condtlions and limitations as may he 
Power of Court to ■prescribed, the Court may issue a commission — 

»*9uecomm/8Sjons. (a) (o examine any person; 

(6) to malce a local investigation ; 

(c) to examine or adjust accounts ; or 

(d) to make a partition. 

Tlio power o£ & Court to issue a tommissjon is I’efiocd in this section But 
the Court cannot delegate its judicial functions under it And see 0. XXVI. 
r. 9 (1) 

76. (J) A commission /oi the examination of any person 

Comm/ss/on to issucd to any Court (not being o High 

nnother Court Court) Situate in a province other than the 

province in icJnch the Court of issue is situate and having jurisdic- 
tion in the place in U’hch the person fo be cxumtiird reside. 

(s') Every Court receivijig .a commission for the examina- 
tion of any person under subsection (I) shall examine him or 
cause him to be examined pursuant thereto, ond the com- 
mission, icficn i£ has been duly executed, shall be returned together 
■with the e\'idcncc taken under it to the Court from which it 
IMS issued, unless the order for is<uiing tlic commission has other- 
wise directoil, in nhich case the commission shall lie returned 
in terms of such order. 

77. In lien of issuing a commission the Court may issue a 

kllcr of request lo rjamine a tnfnm rcjirffiij/ 

trtr.rc/r^u«( 

P) lUn l\»T»in r OUn>!f» N»vb, 1" Itu K»*b"r» r. Kutswlisi. 15 C. U, J. 15» 

U. W. N. V'l 0911): >9 C. t. J 17; *t*J (WIOJ. 


li. 386.1 

[k 388.] 
(i. 889.1 
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may be open to revision (1) as well as to attack by suit. It bas been held that 
a Small Cause Court cannot try a auit for refund of assets paid under this 
section ; (2) but this has been dissented fiom.(3) 

Sale proceeds — When surplus sale proceeds are in Court the Judge should 
pay them out only to the party m whose name they stand, or his agent f4) 
It has been held that the Court may allow a decree-holder to take out the purchase 
money before confirmation of Sale (5) Where property was sold under one 
decree and the proceeds were sufficient to satisfy both the decrees of two creditors, 
the property should not, it was held, be resold but the other decree should have 
been satisfied out of the assets realized by the first sale f 6) If a mortgagee receives 
any money out of the surplus sale-proceeds of a share in the property mortgaged 
to him, sold in execution of a decree on a prior mortgage from some of tho mort- 
gagors to whom the share belonged and against whom the denies was obtained, 
he 13 hound to apply the money to the satisfaction of his mortgage debt, only 
in case he receives it by virtue of his security and not otherwise, olthougli the 
payment might be made to him by the said mortgagors in satisfaction of other 
debts duo to him from them.f?) 


Resistance to E.vecution. 

[j. 330.1 74. ^Mlere the Court is satisfied that the IMer of a dea'ee 

fles^staiice to execu- for the fossession of tmmoveahle 'property or 
that the purchaser of immoveaWe property sold 
in execution of a decree has been resisted or obstructed in obtain- 
ing possession of the property by the judgment-debtor or some 
person on his behalf and that such resistance or obstruction was 
without any just cause, the Court may, at the instance of the 
decree-holder or purchaser, order the judgment-debtor or such 
other person to be detained in the civil prison for a term whicli 
may extend to thirty days and may further direct that the decree- 
iiolder or purchaser be put into possession of the property.- 

Resistance. — See notes to 0. XXI. rr. 97-103, post, which deal witli 
ro<iist.ince to delivery of possession either to decree-holder or purchn.'cr. 


(1} Tiruchittanibala r. Sesbay^-angar. 4 
M. 3S3 (laSl); Sow Uux Bogla v. Stub 
Chundcr Sea, 13 C. 225 (188C) ; Viraraghara 
I, Para Sumatra, 15 M. 372 (1691). Is 
I enkataraman v. 31aIiabriga;yyaQ, 9 M. 50S 
(ISSO], tbo Court rclusctl to interfere, 

(2) Sbalu Rais r. Sbib Lai, 7 A, 378 
{18?5) 

(3) llarihara r. Sobramanya, 9 31 2X 
(IhM). 

(4) In re i’ucMabatty Daowr, 12 IV. R 


352 (16G9). 

(5) Jogtndra Xoth Sircar t\ Oobiiid 
Chundcr Atldi, 12 C 232 (18S5) ; Vjsbvanatli 
^aticshTar r. VIxchand Pana Chamt, 0 B. JC 
(18S1) ; but aeo Ifafcz Haliomed v. Damodar 
praraaniefc; 18 C. 212, 215 (1691). 

(C) Rati Ram i. Chiranji La), 3 A. 579 
(1881). 

(7) Ganga Ram 3£aniari f. Jaihwlltji 
Narain Singh, 30 C. 053 (1003). 






PART III. 

INCIDENTAL PROCEEDINGS. 


Commissions. 

75. Subject (o such conditions and hmttations as tna^ be 
Power 0 / Court to prescribal, (he Court wiai/ issue o cmumissi'cm — 
/»si/ecomm«stort« (d) (q examine antj ‘person ; 

(6) to make a local investigation ; 

(c) to examine or adjust accounts ; or 
(V) to make a partition. 

Tbc power of a Court to issue a lomoussion is t’efincJ in thK section. But 
tjic Court cannot delegate its jodtcial functions under it. And see 0. XXVI. 
r. 9.(D 



76. (J) A comimssion for the examination oj any person ii.386.j 
Cammitaion to uuty bc issucd to aitv Coiirt (not being a High 

another Court CoUtt) SlftlrtfC ill a prOVtUCC othcT (flOn the 

province in ichicJt the Court oJ issue is sifuofc anrf having jurisdic- 
tion tn the place in trJnch the pen'On to be examined rej^ides. 

Every Court recoivmg a commission for the exainina- ii-sss.] 
tion of any person tttufer sub-src/toii (/) slmll examine him or 
cattsc him to be examined pursuant thereto, and the com- [i. 519.1 
mission, tr/icn if has been duly executed, shall be returned together 
vritU tbc evidence taken under it to the Court Jrom •which it 
ira.t issiietl, unless the order for truing the commis^ion has other- 
wise dirvKtotl, in which ca«e the comtuis>ion shall lie retumetl 
in terms of such order. 

77. In lieu oJ issuing a the Cotiff »i«y tsfue a 

litter of Tfourst to rjtimtnf a teltnrss rr^idin^ 
l(Urr«fr\^;unt pfdrr net irif/iin Jlritish India. 



lUn .Vkr»i« r I? H** 

C. \V. N. S-'O (V9t»); liCt. J n; »*4 t»S0>. 



r, K«e9lu. 15 C. {.. J 1S> 
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I [s. 391.] 

ill 



78. Tlie provisions as to the execution and return of com- 
commissions issued by missions for the examination of ivitnesses shall 
loreiffn Courts. J'pply to commissions issued by — 

(а) Courts situate beyond the limits of British India and 

established or continued by the authority of His 
Majesty or of the Governor General in Council, or 

(б) Courts situate in any part of the British Empire other 

than British India, or 

(c) Courts of any foreign countrj" for the time being in 
alliance with His Majesty. 

Commissions. — This subject is further dealt with in 0. XXVI. and the 
notes thereto, to which refer. As to forms of letter of request, see First Schedule, 
Append!:: H, No 8 ; ond as to tho same 0 XXVI. r. 5, ^osU 




PART IV. 

SUITS IN PARTICULAR CiVSES. 


Suits by or auainst the Uoverkmekt or Public OrncERS 

Ili THEin CAPACITY. 


79. (1) Suits liy or against the Government sliall be insti* 
Sttita ty or ajaitut tuted by or against tbc Secrctar)* of State for 
coremm«nt. India in Counc)!. 

[i) in this section shall he deemed to limit or other^ 

U'isc a^ccl any information exInbUed by (he Advocate General in 
exercise of (he -poicer declared by section 111 of the East India 
Company Act. ISU. 


— ^Xliis is sect. tlG o{ tlic last Co<lc. Sects 417^21 arc now tt. 2-C 
ot 0. XXYII., the first rule of that Order, dealing with pleadings, heing new. 
Sect, 422 is now r. 27 of 0 Y Sect. 423 is t. 7 o! 0 XXYll, Seels 421 and 
423 arc now sects SO, 81. Sects. 426 and 427 arc r. 8 of O. XXVII. Sects. 42S 
and 429 arc now sects 81 and 82. 

The liability of the Secretary of State for rnduinC«uniUtol*c surd depends 
on the statute 21 k 22 Viet c 100, lor the better government cl India, tind turns 
ptincip.iUy upon the construction of sect. 65 of that Statute <l) Whether a 
suit will bo at the instance of GoTemment is a matter ol substantive law. As 
regards the Court in which such a suit, assuming it to he, should bo brought, 
reference should be made m the ca*e of the High Courts to their Letters Patent ; 
in other cases to the various Indian Civil Courts Acts, and to sects. IC-2fl of thU 
Code (2) , Wicthor and when a suit will lie again't a public officer is a f^ue^tion 


(}) 8ce liir a rrcral decision, m nhuh the 
rsrtirr ew* arc Jrhanpr r. Sooirtary 

pi Ststr, 2* B. 1^'’ (I'Vli), and rilx^ nwj 
in O Kinraly’s C. P. C.. nMr* to a. 41*1. 

(5) r,if a«^,n>'lr»lothoef *rrti.»n*.ao>ita 
j»»rticut»T at Tr?»nl« fiutt af»in«t CoTcm- 
nwhl ; •f*' \hi*c m »t ich the hat 

anisn»l'^>bnlhr»J»'TrnnarSil MTlthn^ta 
IV} r ^.•»vr4^rJ•<^l^t•^e.UC.2»’2•.^»‘‘'l); 


SnhWrava r. Covemment, 1 M 2'*') 

<ir toae iwt I* aavJ to ran 7 oa 
fUnadie r. ISecTrtary tf MaV, 1 Hj'le. 37 
Xaiy»X*ra.ar,S<^ary 
H C ZS** fvTTTal U«e L.o 

dtodM in oLi*-!i the cacie tf a^^i a C.l u 4 
aorroe «tlh.a the 1 <tl hru*!, an! ls oh. t 
lhr>t!jre thfoe C<^^t (i.01 hti* Lai )—•> 
if thr 




1. 41M 





. • rnvCKr'lTr. Past IV. 

Srr. R'. 

v.‘- tLe S^*^t.inr of State 
: ' '-«a ii-'Li- not prevent that 


' . u oi t'lt'* terttt. s^e:. 2, iiii/c. The 
V • •. '.•'CrHtor'Ueiu'xal ; (o) a CoUector 
. I. lut'jialU n'irittg property ; (6) 
. 4 •« * I’tati-v^er ufuler Act X^. of 

’ Coih* (Iti'in. Act V. of 

‘ .X • lu of an act purporting 

\ h\ Act XII. ofl87D 

• hcM tlivU tlu' cpialifications 
♦ ' » of State. They did 

N. i \ t's'o.tu il Tliia is now jyado 
!'.■ The defendant 

. \de‘U'it» !iisoniciidoapaeity.(10) 

> ■ »sv lu'wvver, bo a distinct 

, ■ X . ‘V* V u'ltle him to notice, and so 
, , . »x .X ni ido a party not in respect 
, •, * x.»;ion of tlio iniuor'a personal 
' \ vt'*' xO vl wiu'ie a Ci'llcctor ^ns 
v' not him at all, 

\ ^* '• I'o f.Ae a co'io out of this 


\ ^ . I » M.Ov l!i»Jhickt IVW, 25 

, V • \V i IMco. 24 0. 58t 

^ \liO> omu.iil tiikihiiij t'. IVimn 

... ^ \ iJ (llV.li) { SiTtetnry of 
, \i IM-i. i'A {'. 2:ia (1807); 

V.I'.f'o'UiUoi I'l'iii'irtl, 2S 1*. 520 
• » tv' N\«*'tiii.\MO'tuiyii t'. CV>llcctor 

. Ov m U 4tl Hokhtffar 

WU.t » .t.f, 2ii A. 507 (1007), in 
, , v»v w h. Kl to liavo Lccn dono 
' »' I t'lihngftidul t, Tlio 

. V, \ n I'unim I>all,20A. 

. vm'. (iitlowlng notps A 

. \. ft I .1 Ilk rpi>]vct of an act done 
■ 1. 5’. !t ii''t « II* Idl'd lo noticO! I’caryf. 

, mvi tv, it.i. 2tMnui). 

, o'lvik lld.pk V. Niin«, la 1*. 313, 317 


' I’lxi-kiii.iii I. llAinasaiui, 11 31. 
>*A.' Nar»in{;rjkv e. tuxu- 

ii. (1 i7i1)1j tf. .In.ti.w .Muljjr. 
5 K WO(tSSl). 













79. (1) l»Y rtji.uuM UvAK'\mwi\i >i»t31 'i** ^ 

JnU$ Vy M mU»\m U\Uh\ \\v »'V »u',.m\M tW' J^ o\'ivu\ty rc 

C«wrflw<i\t. u\ t\mwo»t. 

(,') Si^huhJ <0 this /k- tU%0u\t /.» ?;»>.;? fr rtTy-. 

iriVr on*/ I'tj tfn' Griir^C :, 

vmvw o/ tht' /H)fivi- iU\txu>\f /•«/ tit i\f tit i’o.*? htS'^ 

(\l»l}'tllM/ .llV, /Nf.', 

S\(\\n. I'ln^ M pi'ct Urt l.»M tV.U' f'o, t* «Tr to^tr 

o( (1, XKVM . <lu' Jlt'f mU<’ »*{ <l»«t <h«l«'r. wltlt 
So»'t. l‘J’2 iA >\>n\ j O' ut v> \ H>vl 101 w i ?olO. X\YU, 

101 »>r«’ How i‘«vtH N', t'l So«i>i lOrt ««»\ 10« m*> I KofO XXYIJ ?^r*j -•-* 
«H»l 100 ftU' HOW HI »M«l HO 

'ri>olinl'iUU' ol Hii'Hi'i'jolmj o( lot litiltrt (iit'ottiM tl 
ojiUto 01 00 Vi« ( %' lort, for f?»« I'ovt-mmcut t f 

^'tlt^*'ll»lvUy tutou tlio roH^htu'Hoit kI mh'I. HI ol Dmi HlnlMlr(l) W'lfJ.,-*' 

mill wtU ll»' It! ill*’ tif*lmt» «' ol llo\i“imttrnl !■• w i«>rtUrt «if Hil'Mitiithr lar 

Uio rooit III wlili-li unit « •*iiU, «»-‘in«iliirt tl !•» Ik. •liool.l l-tt.'.,.'.- 
n'loToiii'o rlioiil'l I'l* inmli' in tl»«* i ifo ttf Ho- l*«»\nU |»» Hj«It l.fUrral'jj^' ' 

ill Miin'i I’tiv’t It* Hit* s niioii* l(*>!li»ii I’lilH'oiiil" At U, mitt inMt (« 

Cotlt' (0) Wlii’lliri «in\ wlirii l/•»^H will Ik ityslit^l h joililu i>0ii tr U a 
|l) Htf lot « 1f«< 111 tl- < l»^•■11. lit VM-ll tl.* hutlwl*)*! Il.ltllll>...l.l, I yi 

rtilift f«»< • •'ft i'"l. J' • N- »••••)! » • I !•> I ♦•« I i.t <«tt7 i>(i 

i-l MuK, 2* H, I** ' II '«'••), •'•■I ••il-t* »»• I JUtii,ll. I .1 n«u. I llrj, — 

In O I' I'l I' , I- ■*• • I't • tl'i 11*“' J * 'll I* )• • I* .t. i«M ,j *' 

121 i.,t..i. . i.ill..»»--». •...•flltt l»«' S*t(U*'i| 

J.*tlli tlltf «1 t> » II •»••«. I ll»»llti|lrtav> tlfc'lTtiJ.I,” 

Ill-Ill ) »!*• lll'•" I'l •! I' li |li» •!'•••• I -tt I •• *•• «lll Ih tl • t .«! { > I* *1,1 J.J *1.^ 

■ ri*il'*l>illi''t|l>i (•■itirlii><iii|fi-*>jt*’|'* -!•* tl«i»i 1 , ii..«*i«.if«« 

|k , I N.1fl«M . I M«U, It I’ Z' J • (•••til tl. I. wxlr |l It. Ii .......It ** 
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. 391.] 78. The provisions as to the execution and return of com- 

Commissions Issued by missions /or the examination of ivitnesses shall 
lorelga Courts. to commissions issued by — 

(a) Courts situate beyond the limits of British India and 
established or continued by the authority of His 
^Majesty or of the Governor General in Council, or 
{b) Courts situate in any part of the British Empire other 
than British India, or 

(c) Courts of any foreign country for tlie time being in 
alliance with His Majesty. 

Commissions. — This subject is further dcolt with in 0. XXVI. and the 
notes thereto, to which refer. As to forms of letter of request, see First Schedule, 
Appendix H, No. 8 , and as to the same 0 XXVI T.b,post. 



PART IV. 

SUITS IN PARTICULAll CASES. 


Suits by or agmnst the Governmekt or Puni.ic Otficers 

/A’ TllEin OFFICIAL CAPACITY. 


79. (1) Suits \)y or agamst tlic Government bIiqU bo insti- 
Suits by Of ifiinst tutcd by or against the Secretary of State for 
Government. India in Council. 

Aoi/tuij; 111 this section sliall he tkemed to limit or other- 
icise a^ect any tn/or»ia^ton exhibited by the Advocate General in 
exercise oj the 'poicer declared by section 111 oj the East India 
Company Act, l-sui. 


Suits. — ^TUis 18 sect. 410 oi lUc last Code. Sects 117—121 arc now rr. 2-C 
o{ 0 XXVII., lljo first rule of that Order, dealing with pleadings, being new. 
Sect. 122 is now r. 27 of 0 V. Sect. 123 is r 7 of 0. XXYII. Sects. ^21 end 
425 ore now sects 80,81. Sects. 420 and 427 ate r 8 of O. XXVII. Sects. 428 
and 129 arc now sects. 81 and 82. 

The liability of the Secretary of Stale for India in Council to be sued depends 
on the statute 21 & 22 Viet c 106, for the better govcroinent cf India, and turn'* 
principally upon the construction ol sect. Ci of that Statute fl) Mliether a 
suit will ho at the instance of (foremment is a matter of substantive Jaw. As 
regards the Court m which such a suit, assuming it to lie, should be brought, 
retercnco should be made in the ca«c of the High Courts to their Letters I'atent ; 
in other cases to the various Indian Civil Courts Acts, and to sects. l6-2n of this 
Code.(2} Wicther and when i/suit will lie sgainst a public officer is a question 


(1) 8c«fcir a recent (IcvUion, m atuch the 
earlier f»*ct are cileJ, Jehuiiiir r. .Secretary 
o! St*te, 2" It. I'to (loiv’), Al whm cjieJ 
la CKinesly’s C. I’. C, note* to a Slfi. 

(2) Vi</( otic, note * 1 0 lbo»e fection*. and in 
parlicaW ** rep*"!* *ujl* afain»t Gorem* 
toent : see those in vhieh t!ie qurstiea hss 
*ri » Iwt her ll>e tVorrnirjrnt laa yl IVprod** 
lv.> r J^-eietsry el Msle, 14 C. 2'’.2 w j 


BohWsrs r. GoTem»st»t, I >!. t'“> 
or may oot to caid to carry on Uuoirti 
fltnodW r. Fecrrtary «t Mate, I Hyde, 37 
IViya Xarasfl r. Pirrrtaryof Pca'e, 
It C. 2M (ISsTlh Hrersl S'—tt hare lem 
derided in vLith the ta'oic c! aictiea did aot 
accrue vttUa the local hs-ts. atrl La nU'-h 
the-»f jre those Ccosts rvLll hare lad j'-ri*- 
di.Siea eeJy U the OoTimssrat nrsli le le! 1 


I. 416.1 
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o£ aubatantive law. Judidal officeis aie protected by Act XVIIl. of 1850, but 
no sucb general protection is granted to executive officers.(l) None of these 
matters are relevant to these provisions, vrbicb deal with the subject of procedure 
in a case properly instituted. The statute first cited provides that the Secretary 
of State for India in Council maybe sued as a body corporate, and this section 
ptovidea that suits shall be so cntitlcd.(2) Where, however, a suit was wrongly 
brought against a Magistrate, the High Court, on appeal, allowed the name of the 
Magistrate to be struck out, and that of the Secretary of State for India in Council 
to be inserted (3) 

Informations. — ^Tbe power of the Advocate-General to exhibit informa* * 
tions in the nature of actions at law or Bills in Equity was expressly declared 
by sect. Ill of the East India Company Act, 1813 (63 Geo. 3, o. 155), and kept 
abve by sect. 2 of tbo Government of India Act, 1833 (3 & 4 Will. 4, c. 85), 
and again by sect. 1 of the Government of India Act, 1853 (10 & 17 Viet. c. 95), 
now merged in the statute of 1858 already mentioned (21 & 22 Viet. c. 100). 
The Governor General in Council is precluded by sect. 22 of the Indian Councils 
Act, 1801 (24 & 25 Yict c. 67), from legislative interference with the provisions 
of any of tbeenactmonts above quoted. The question was considered whether 
sect. 416 of the last Code appeared to exclude informations exhibited by the 
Advocate-General, and whether it was thciefore desirable to add a proviso 
saving sucb information And this has been done. 

80. No suit shall be instituted against the Secretary of 
^ State /or India in Council, or against a public 

" officer in respect of any act pu^orting to be 

done by sitcli ‘public officer in bis official capacity, until the 
expiration of two months next alter notice in writing has been, 
in the case of the Secretary of State in Council, delivered to, 
or left at the office of, a Secretary to the Local Government 
or the Collector of the district, and, in the case of a public 
officer, debvered to him or left at his office, stating the cause of 
action, the name, description and place of residence of the plaintiff 
and the relief whicli he claims ; and the plaint shall contain 
a statement that such notice has been so delivered or left. 

“ No suit.” — ^Thc words " ivo suit” under the last Code were held to mean 
ivLot they say, t)iat ia uo suit of any kind, and the section was not confined to 
a particular class of suit, such as suits founded on tort and claiming damages. 

to larry on buslwss in those limits Sco C. It. 47 (1873). 

HukmClmmhC. P.0.3211 Ito«^ Johnson r. (1) Some cases will !« found collected in 
Secret ary of Stale, 2 llydo. 153 (18M) ; V. 4, D’Kincaly's C. P. C , notes to s. 422 
0. S. N. Co. r. Sewtaiy of State, 5 It. H. C (2) L’obin Chundcr v. Secretary of Stale, 1 
n.Ajip. 1(1801); nrUot.SccretMyotStalc, C, 11, 14 (1870). 

OB. 251 (1881); llari Bhanjir. Secretary of (3) NilUnthaiw i-. Magistralc, C B. 070 
SUtc,45l,3ll(lS70), accahoastojuriadic- (1882)5 Balaram r. lOagislrato, C B. 073 
lion, llcarfuty v Socrolary of State, 0 A. H. (1882). 



Vart 1Y, 
Sro. SO. 


SUIT.'' IN VAWU'VhAn rANI'H. 


Jitn 

And it liflH been licld imdn the \'ieRent Code timt tiiin ninihen (o miKh 

of every Vifld.(l) The ohjeet of noliee in to gi\e the defeiulniit hrenthitu' Utin', 
so ns to enable him to detonmne whether )e)>Aintiott mijdil to be ; 

.»nd the principle n npphenblo to nn) rlnnn of MUt (*2) The nnbntittitioi) of 
tho wordn “ any net *' for " an art ” )mmtn »n tlie naiuo (hre« ti<«ii Notifo lni», 
in con«cquence, hecii deemed necennan e\en when the lemed) ron^dd nan nti 
injnnclion, and though delay invoKed m the 'd imtnv tidj'ld Invidvi' 

the comminsion of (ho wrong (oniplniiied of fiefoie the nnit wnn (ifed.f'l) Ibit 
the objection for want of not no ran only be lahen by lh« Keeietniy o! [date, 
and where no relief m claimed agninnt hmut han iH-en held that tio tmtiie in 
necessary fi) 

‘'Shall bo iDBlltutcd." — Thai m, cominemed. Tho reetlon najn thnl 

no suit nliall bo instituted, not that it niialt not l>e led wllli or mniii 

tamed. The language, »i{ tiio n'*ction in impetiitive, niid nbeolutely dehtitn »i 

Court from entertaining a suit inetituted wrilhont •'om)»))nn>e with 1)"< 
provisions of the section. A Comt tamiol under sinh thiunii'liMwej! rlay 
proceedings and allow time to the jdaintin to rerve tho teijuMin jmthe, but )|ii 
only course Is to reject the |daint.(fd It has, lioweyi-r, been held Ihnt. 
there is nothing in the law to show thnl in »«*•) of nny iinnndmeiH of 
the plaint, nece’^itated by tlm alleged di'/oxry of f«»ts inevloiisly tnihtiown 
to the plaintiO, the Hecietary of Htoio rboold Imve a fotlber noth*, of fvto 
montlis, when the Teh*d asked for is wot by fo'h iiwondmenl, and 

it only eDibo<beA certain further nmtenal in f.oppoil of (he ploiidlira 
contention (0) And where, in an action already i»'t|tiji<d agaiw't, the Hm f' tniy 
of State, a public r'•r^ ant was of»o afterwards joined as defendant, who, however, 
was not sued for any act dons by bun indopendently of Oovemnienl, and no , 
separate relief was asked lor ayaiii’t bin«, no noti*e was b»ld to bo 
in his cased?) Further, thtre is mdliiog to joovent the defendant from waiviny 
the notice or from being estojij^d by hi* rondu'-t froifi pleading lb* 
want of it at the triald^} Thou^i the ffe/,-r^Bry of fflate is u'li a ‘■•"Hrf 
party to a suit to ret a»ide a rerenoe rale, yet (he fhnftmt>mi has mb »n 


t!wt tt'’ •"Sey'j 'IkI iM aplt/ wl-efa rv>* 
»*i *r>e •‘/t-Jrvi*. TSv* »'e (7dwVO h} 

r rV/iwvw *4 K*f»s, t'> l:, n 

iZ) II»»» t *4 Tt tt. iu 

li. <rt t 

ri1 f *t*e r. lu'jvki, Vi *L •' p. gfi 

ft) Itsyt *^stj,| r. I'l'r4 Fee**), j*r 

t: u»niyr,)i p 

t.Ti- )>-’< U K. IIU 

ft'fixn ixti.itx.' 

•’I «■«*— 

A.ir.fV/’Xu 

f* tcr^s », 

I. J I*M*s/}wr7* 


(J) <4 niBl»* t. I?, 

SC2 (1^11): fcisV}>sr»in litTPtti r. *v/t*i«r 7 
tjf SUte, 11 h. U V-. V/t IVAZf. 
o(£U‘.« e. KatELLsn.sr » IlStlVK). 

JJ) S~'Ter*ry </!£!»> r. IVijr, g."/ 

C TT). 213, Sll 

r.f'‘*'-r»1s.*7r4 “tslA.-'f' 1^4, 
It?. IC; tiy;7>; 

t-'i.sl'Rasi.ii IV^a ». Y^rvfn. 7 C, tYt 
w!«e^ Ji t" t-»T* f''‘o "'•y- 

rj'Jer^ ll*t •** r»'7V~*4 vt fR"** 

ra tJ U’^.ynt tf »•'«. 
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a»rass Bwii 5Vi» r. , 
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Sec. 80. 

interest in the snit as would justify tlio Court in adding the Secretary of State 
as a party, (1) and this section, it has been held, does not prevent that 
being done.(2) 

Public officer. — Sec as to the definition of this term, sect 2, ante. The 
Official Trustee ; (3) Official Assignee ; (4) Administrator-General ; (5) a Collector 
acting as agent of the Court of Wards, and as such illegally seizing property ; (6) 
and a Talukdaii Settlement Officer, when acting as manager under Act XXI. of 
1881,(7) or under sect. 79a of Bombay Land Eevenue Code (Bom. Act V. of 
1879), (8) have been held to be public officers 

*' In respect of any act ” — The woids “ in respect of an act purporting 
to be done by him in his official capacity ” were introduced by Act XII. of 1879 
into sect. 424 of the last Code under which it was held that the qualifications 
“ in respect of an ad, dc do not relate to tlie Secretary of State. They did 
not apply to the case of the Secretary of State m ConnciI.(9) This is now made 
clear by the introduction of the words “ hj such public o^cr." The defendant 
must not only be a public officer,but the act must be done in his official capacity (10) 
If not, (11) then the section does not apply There must, however, be a distinct 
act by the public officer which is complained of to entitle him to notice, and so 
It has been held unnecessary where a Collector was made a party not in respect 
of any alleged illegal act by him, but on the application of the minor’s personal 
guardians in order to protect the minor’s title , (12) and where a Collector was 
merely guardian ad Han In such a ease tlie suit is not against him at all, 
and he defends on behalf of the minor only.(13) To take a case out of this 


(1) Bal Uokoond v Jirjudhua Boy, 0 C. 
271, 270, 277 (1882) | Baltishcn Djs v. 
Simpson, 2 C W. N. 513 (1808) . b c . 25 G 
833 ; foil in BLoIa Nath v. Secretary of 
State for Imlja, 17 G W.N W (1912); 40 
G 503 (A 0(1012). 

(2) Bal Jlokoond v. Jirjadbun Koy, 9 G 
271, supra. 

(3) Shabebzadec Shahunsbsb Begum v. 
Fergussoo, 7 C 499 (1881). 

(4) Joosab Haji r. Kemp, 2C B. 809 (1902) ; 
8. c., 4 B. L. B, 029. 

(6) BhoIararaCbowdburye.AdinmiBtrator. 

General, 8 0. W*. if. 913 (1901) ; Antoao v 
Administrator-Gcncral, 28 B. 629, 632 (1904). 

(0) Collector of Bijnor f. Slunuyar, 3 A. 
20 (1880]. 

(7) Sardarslogji r. Gaopatsingji, 14 B. 
395, 402 {1889). 

(8) Talukdari Settlement Oflicer r Bbai. 
jibbal,14Bom.L.B.677(1912); Cbbaganlal 
f. The Collector of Kaira, 35 B. 42 (1910) : 
Secretary of State v. Gajsnan, 35 B. 362 
(1911); 13 Bora. L. R. 273; Cced Gray v. 
Cantonnicnt CommitUe of Poona, 31 B. 583 


( 1010 ). 

(0) Secretary of State v. Rajluclci Dcbi, 25 
G 239, 242 (1897). 

(10) Sco Jogentlra Nath v. Price, 24 0. 584 
(1694) [(list, in lilulianimad Snddiq v. Fanna 
Ball. 20 A. 220. 222 (1903)] ; Secretary of 
State f. Rajlucki Dcbi, 25 C. 239 (1897); 
Antono V. Admlmstrator>GcncraI, 28 B. 520 
(1904), and cf. Swamlrayacharya t'. Collcctoi 
of Dbamar, 15 B. 441 (1800); Bakbtwar 
3Ial V, Abdul Laid, 29 A 507 (1007), in 
abich the acts were held to hare been done 
in official capacity ; Cbbaganlal f. Tbo 
Collector of Kaira, supra, 

(11) Muhammad SaddjqtiPannaLaIl,2GA. 
220 (1003), and two following notes. A 
public olHcer sued in respect of an act done 
in bad faith is not entitled to notice : Peary v, 
Weston. 16 0. W. N. 115, 214 (1911). 

(12) Bbau Balapa v. Nana, 13 B. 313, 347 
(1883). 

(13) Anantbaramaii r. Ramasanii, 11 M. 
317 (18S8) [osplttining Narsmgrar p. Lnxu- 
manrav, 1 B. 318 (1870)]; tf. JadowJIuIji i'. 
Chhagan Raichami. 5 B. 300 (1831). 
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section it must be proved that there was Eomething in tltc conduct of tlie Secretary 
of State which prevented the plaintiff from complying with its provisions (1) 

Notice. — The three requisites to be stated are (c) cause of action , 
{b) name and residence ; (c) relief songht. 

The object of the section being merely to inform the defendant substantially 
of the ground of complaint, tbc words '* stating tlic cause of action ’’ should not 
be construed too strictly or narrowly (2) In considering the sufEciency 
of a notice on this point, it should not be toad with the strictness mth which 
a plaint should he read (3) A notice is sulllcicnt il it substantially fiilffls its 
object in informing the parties concerned generally of tbc nature of the smt 
intended to be filed.(4) 

The name of the latcnding plaintiff must bo stated A notice given by 
a party who dies before suit docs not enure, it bas been held, for the benefit 
of his lepiescntativo, and enable the latter to maintain the smt without gi\ing 
a fresh notice, as the notice in such place does not give the name of the actual 
plaintiff (6) Further, the abode of the intending plaintiff must be stated, (6) 
The amended section adds description of plaintiff. And this applies to all 
plaintiffs if there arc more than one 

Lastly, the rehef claimed should be stated Generally, and os regards 
all these matters, it may be said (to adopt the language of Pollock, C.B.),(7) 
it is, on the question of sufficiency, necessary “ to impart a little common sense 
into notices of this kind,” and to ascertain whether tbc object of the Legislature 
has been substantially and effectively earned out If nonotice has been given, 
or it is held to bo insufficient, tbe proper course, it bas been held, is not to dismiss 
the suit, hut to reject the plaint, and give an opportumty to serve a fresh notice.(8) 

“Plaint shall contain a statement.”— The portion of this section 
relating to tbe plaint, containing a statement that such notice has been left 
or delivered in the manner prescribed by it, is separate from the earlier portion, 
which deals with the delivery of the notice two months before suit. 
It is only when notice is not given that the suit is liable to be dismissed (or 
the plaint rejected). The suit, however, may be proceeded with, if notice lias 
been given in tbe manner prescribed, and subsequently the plaint is amended 
in order to state that fact. (9) 

(Ij Sakharam v Secretary of State, 14 
Bora. L. R. 353 {1911) j Secretary of Stato 
V. Gajanan, 35 B 303(1911); 13Bom.L.R 
273 

(2) Bholarara Chowdbury v. Admims. 
trator-Gcncral, 8 C. W. N. 913 (1904); 

Secretary of State r Pcrumal 24 3L 

279,282(1900); Baohehu Singh r Secretary 
of State. 25 A 187, 191 (1902) 

(3) Parbuttt Churn v Nobin Chunder, 

13 C. L. R. 195(1883). 

(4) Jehangir Cuisctji t. Secretary of State, 

27 B 189 ; t. c., 5 Bom. R. 30; Slclncmey 
r. Secretary of State for Indui, 33 C. 797 
(1911): plaint cannot bcamendedaatonaturc 
of »utt after the notice. 


(5) Dachchu Siogli v. Secretary of State, 
25 A. 187 ; BboU Nath r. Secretary of State 
for India in Gouned, 17 G. W. N. 64 (1912) ; 
40 C 503 ; notice must giro names, etc , of 
aU plaintiffs. 

(6) lb . at p. 191 ; Bholarara Cliowdhuiy 
r. Administrator-GcneraliSC. W. N. 913, OIG 
(1904). 

(7) Jonea r. NichoUs, 13 5L & W. 3C3, 
cited in Ealcs v hinnieipal Commiasioners of 
3Iadnu, 14 U. 386, 390 (1890). 

(8) Bachchn Singh v. Secretary of State, 
supra, at pp. 190. 193. 

(9) Bholaratnaiowdhuryr. Administrator. 

General, 8 C. W. N. 913 (1904). 










Part IV. 

SBC. 81. 


Iss. 425, 81. In a suit instiUiicH against a public officer in respect 

Exmpllon lam “"J act •purporting to be done by Mm in Ms 

and personal appear- ojficial capacity — 

(a) the defendant shall not he lictble to 
airest nor his property to attachment otherwise than in 
execution of a decree, and, 

(b) where tbe Court is satisfied that the defendant cannot 
absent Iiimsclf from has duty wthout detriment to 
tbe public service, it sbali exempt him from appearing 
in person. 


Arrest. — A pubUc officer could not be anested under sect. 425 of the last 
Code without tbeconsentoftboDjsfcnct Judge. “ Where the Court iseatisfied ; ’’ 
this e::prcssion has been eubstituted for ‘'he satisfies the Court” in sect, 428 
of the last Code to remove the nusapprehension tliot the officer is bound personslJf 
to satisfy the Court of his inability to attend. 



ts. 429,] 82. (1) Where the decree is against tbe .Secretarj* of 

e«cliii,« ot /?’■ *“ pouEcil or against a public 

officer in respect of any sucL act as aforesaid, 
a time shall be specified in the decree within which it shall be 
satisfied ; and, if the decree is not satisfied within the time so 
specified, the Court shall report the case for tbe ordeis of ‘the 
Local Government. 

(2) Execution shall not he issued on any such decree imless 
it remains unsatisfied for the period of three months computed 
from the date of stadi report. 


StriTri UY iiVLIEXS AND UY OK AGAINST FoKEIGN AND 
Native Ruleks. 

i 

Ij. 430.) 83. {!) Alien eiicmio.s icsiding in Britisli India with the 

,, pennission of the Governor General in Council, 

ena eiumayiuc. alien friends, may sue in the Courts of 

British India, as if they were subjects of His Majesty. 

(.•') No alien enemy residing in Britisli India without such 
permission, or rc.si(ling in a foreign comitrj*, shall sue in an}' of 
such Court.s. 

lixplanalioit. — ^liverv pcison residing in a foieiga countiy 
tbe Government of winch is at war witii tl>c United Kingdom 
of Groat Britain and Ireland, and carr>'ing on business in tliat 
countr)’ nltliout a license in that behalf under tlio liand of one 
of llis ^lajcsfy’s Secretaries of State or of a Sccrctarj* to the 





L 
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Government of India, pliall, for the pnrjwse of suh-scaiou (U). iio 
deemed to ho an alien enemy ro'^iding in a foreign country. 

Aliens. — flection droU witli the auhicct/i of Foreign States, ofl lj»e 
following flections deal with fliifh States or Sovereign Princes and Uwling 
Chiefs as tlioso terms arc vinderstood in pCcts S5, 8C. As to the position of 
aliens, gee cases cited (1) Alien friends stand on the eame looting na 
suhjccts of Ills Majesty. Iliit pennission is a condition precedent in the caho 
of alien enemies. 

84. (1) A foreign State may sue in any Court of JlritiBh t». <3t.i 
When lorelen States India 

”*y*’*** Prosidod that $uch State has heen rccog- 

nixed by His Majesty or tlic Governor Gcticral in Council : 

Prowdedf, also, that the object of the suit is to enforce <i 
private right vested in the head of such State or m any officer 
of such State in his public capacity. 

^ (2) Pt'cr^ Court shall fake judicial notice of the fact tliat. 
a foreign State has or has not been recognized by His Majesty or 
by the Governor General in Council. 

Foreign State plalntlfr.~A Foreign State may sue aubject to the ful* 
film?nt of the two conditions mentioned in the provisos. As regards tlm first, 
if the Foreign State has been recognized, (he recognition is conclusive of the 
light to sue.(2) The State sues hy the name by which it has been rccogjilred 
by His ilajcsty. In the case of a monarchy, the public rights and inteieets 
are represented by the monarch, and the suit is entitled, “ Tlic Emperor of — — 

V. A,” or " The King of — — v. B,” as the ease may be. Inihocasoofarepubfie, 
the name of the State is used, as " The United States of America v. WV' 

Sovereign Princes and Ruling Chiefs, ns those terms aro understood ju the 
following sections, may sue, and mast be fined, in the namo of their Btote», e.;i 
“ Maharajah of v. K.” (4) 

Nextly, a suit hy a Foreign State is limited to the ohjeets ntuted ui 
the second proviso. It cannot sue for anything else. Tiic infring«iu«i' of 
its prerogative right does not constitute a cause of action.fS) The “pn\a*« 
right” spoken of does not mean individual rights as opposed to tho)>< v* *v< 
body politic or State, hut those private rights of the State which nuibl U i n* v 
in a Court of Justice, as distinguished from its political o» Uifj'--,. ' 
tights, which must, from their very nature, be made the eubjiii .u" - 
ment between one State and another. They arc right* wjiioh ji.i.y ■/ 


( 1 ) Musgtore v Clran Tecong, App. Ca<. 
( 1801 ), 272 , authorities ciUrd nrj;. 

( 2 ) Emperor of Austria r. Day, S Gi 8 . 
62 S. 

( 3 ) United States ot Amencs t. Wagner, 2 
Oh. App 502 . 


( 4 ) S. 87 , K ■ , . 

Bbartpore v. Km* \*jh, J . . , 

{ 5 ) ^ 

rulo laid »hn»« ti< f J 

of that wti'ti ptum . . ‘ "itj-' 

^lantck F. liar ^ 
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S»c. 85. 


Ly a Foreign State against private individuals, as distinguished from rights 
wJiich one State m its poUtical capacity, may have as against another State 
in its political capacity.(l) The second proviso takes the place of clause (b) 
of sect. 431 of the last Code. It was thought that the language of that clause 


ment of a private right vested in the head of the State or in an officer of the State 
as such, and the language has been modified accordingly. A Foreign State 
can only obtain relief subject to the rules and pursuant to the practice of the 
Court in which it sues, and one of the conditions is that, like on individual, it 
will give discovery (2) 


fi. 432.] 85. (1) Persons specially appointed by order of fie 

^ , „ Government at the request of any Sovereign 

pofn"a”y’'ooTCrnmSt Prince or Euling Chief, whether in Bubordi- 
M ptosecuu or defend natc alliance \vith the British Government or 
for Pfiflces or Chiefs. otherwise, and whether residing within or 
without British India, or at the request of any person competent, 
ill the opinion of the Government, to act on behalf of such Prince 
or Chief, to prosecute or defend any suit on his behalf, shall 
be deemed to be the recognized agents by whom appearances, 
acts and applications under this Code may bo mode or done on 
behalf of such Prince or Chief. 

(2) iVu appointment under this section may he made for the 

purpose of a specified suit or of several specified suits, or for the 
purpose of all such suits as it may from time to time bo necessary 
to prosecute or defend on behalf of the Prince or Chief. > 

(3) A person appoint^ under this section may authorize 
or appoint persons to malcc appearances and application.s and do 
acts in any such suit or suits ns if he were himself a party thereto. 


Persons appointed to prosecute or defend.— As regards the moaaing 
of tliP words “ Sovereign Prince ” or “ Ruling Chief," see notes to next eoction. 

This ficclion was not intcncleil to limit the scope of 0 HI. r. 2, correspond' 
ing with sect. 37 of the last Code, and docs not prevent the institution of n 
suit by an independent Prince in his own name and through a recognized ogent 
other than one appointed under this section (3) The section applie,s to fluifs 
filrj in a Court of Revcniio under tbe provisions of AcfXII. of 1881. Wiero 


(1) Ilajon .Slonlch f. Ilur Fia;;, IJ C. 17 
(JSSU; tuU. (lilrflyal Fmsh r. R«j» r>t 
rttM-Uot. 22 C. at p. 22 ') jlBW), «l p. 229, it 

<lnuljtr^ «h''tlier the suit fell witbln the 
of thr K'i'tJ'Mt 

(2) of .Sr,rn'ra r, W«^r, 2 


CIi. App. CfW ; I’cpuWic of Pfru e. 

L.ii.20i:/|. no 

(3) M»hara}ft of Bhartporo r Khehrrn, 10 
A. 510 (lf•37i| foIloHi'ivr Berr aiiin'I-T r, 
J«han ChnU'W, JO C J30 (IS^3J. 
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by a Foreign State against private individuals, as distinguished from rights 
whicli one State in its political capacity, may have ns against another State 
in its political capacity (1) The second proviso takes the place of clause (i) 
of sect 431 of the last Code. It was thought that the language of that clause 
required restnetion inasmuch as it appeared to confer on the head of a Foreign 
State a general power to litigate in respect of the private rights of its subjects. 
It was considered, however, that the object of sucb litigation must be the enforce- 
ment of a private right vested in the head of the State or in an officer of the State 
as such, and the language has been modihcd accordingly. A Foreign State 
con only obtain relief subject to the rules and pursuant to the practice of the 
Court in which it sues, and one of the conditions is that, like an individual, it 
will give discovery (2) 


[8. 432.] 85. (I) Persons specially appointed by order of the 

_ , „ Government at the request of any Sovereign 

FersoRi specially sp- -rt • i* m ^ i v j* 

pointed 6y Governmotit Prince or Buung Chief, whether in subordi- 
to pMsscaie or defend n^tc alliance with tho British Government or 
0 r a es r e s. otherwiso, and whether residing within or 
without British India, or at the request of any person competent, 
in the opinion of the Government, to act on behalf of such Prince 
or Chief, to prosecute or defend any suit on his behalf, shall 
be deemed to be the recognized agents by whom appearances, 
acts and applications imder this may be made or done on 
behalf of such Prince or Chief, 

(2) All appointment under this section may be made for the 

purpose of a specified suit or of several specified suits, or for the 
purpose of all such suits as it may from time to time be necessary 
to prosecute or defend on behalf of the Prince or Chief. \ 

(3) A person appointed under this section may authorize 
or appoint persons to make appearances and. applications and do 
acts in any such suit or suits as if he were himself a party thereto. 


Persons appointed to prosecute or defend. — As regards the moaning 
of the words “ ^veroign Prince ” or “ Ruling Cliiof,” see notes to next section. 

This fcction was not intcudod to limit the scope of 0 III. r. 2, correspond- 
ing ^^•^tU sect. 37 of the lost Code, and docs not prevent tho institution of a 
suit by ou independent 
other than one appoint 
fill'd in a Court of Reve , 


( 1 ) Ilnjon .^lanicL r. Itur Fiog, JI C 17 

Jell Smirb r. Raja of 

I'ijri.lkol. 21 C. at p 229 fjfitW), at p 2ZS, il 
WM J'-iuIifM whrth'T tho suit /rll within tho 
«»l tho 

(2) t-'iiii.'d Sui( s of ,\nrriia r. Ws?i»r,2 


Ch. .\pp 590 1 RepuUje of r< ru r. UVgiiel/n, 

L. R. 20 Kn- 1 to- 

(3) STaharaja of Bfiartporo r ICMhmi, 10 
*\, CIO (IM.Jj following Kopr CJittn'Iir r, 
I*han rhiimicr, 10 C IS*) (If'Sl^. 








[t. 470.1 88. Where two or more persons claim adversely to one 

Wken intKrrlMier- another the same tlcht, sum oj money or other 
wit may b? Instituted. propcrtv, movcttbleor immoveable, from anotlicr 
person, who cf«i‘jn5 no interest therein oMrr than for charges or 
costs and who is ready to ixiy or deliver it to the rightjtd claimant, 
such other person may institute a suit of interpleader against all 
the claimants for the puTpo«c of obtaining a decision as to the ‘person 
to whom the pajnncnt or delivery shall he made, and of obtaining 
indemnity for himscU : ' 

Provided that where any suit is ponding in which the rights 
of all parties can properly he decided, no such suit of interpleader 
shall he instituted. 


Interpleader.— 0 XXXV. and ne(ostl»mfo, pest. 





Paht 1\’. 
Src 87. 


SUJTS IN PiiRTrcULAR CAHES. 


suits to be brought in respect of such property mtbout fconsent, unless the* 
plaintiff claims to hold (under the fifth clause) as tenant from such Prince.(l) 

In some cases, where consent to a suit is required, it js obvious that such 
consent must be obtained at the outset, os in sect. 2 of Act XIII of 1868, 
which provided that sifits brought against the King of Oudh could not bo “ com- 
menced or prosecuted'* ndthout consent (2) It has been held also under 
this section that a consent given after the commencement of a suit against a 
Ruling Chief— a consent not to the suit being instituted, but to its being pro- 
ceeded with — is not a sufficient consent. If tlie consent has not been obtained 
before the coramencoment of the suit, the Court should dismiss the suit, or 
allow the plaintiff^to ^vltbdraw it intli liberty to bring a fresh suit under 0. 

XSin. r. 1. Where an m-juffic»ent consent ba.s been obtained by the plaintiff, 
the defendant may, by hw conduct, waive the defect, so that, notwithstanding 
the absence of a valid consent under the section, the suit can be beaid and 
determined on its ineuts (3) A suit for mamtenance which seeks to have 
the maintenance made a charge on immoveable property is not a suit for 
immoveable property within the meaning of clause (c), nor is it a suit for 
" benefits to arise out of the land ” within the meaning of tlie definition 
of the words “immoveable property” contained in Act I. of 1868, sect 2, 
clause 5 A claim for mamtenance is not a charge upon immoveable 
property.(4) Where consent to o suit for declaration of title to land liad been 
obtained and the plaint had afterwards been amended by adding & prayer for 
recovery of possession, it was held on revision that the plaintiff, having obtained 
.a frcsli sanction for a suit for recovery of possession, should apply for leave to 
withdraw tlic plaint with liberty to bring a fresh 6uit.(5) 

Tlie object of those pronsions is of a political character, and therefore 
the c.vcrcise of delegated authority is subject to control, and a consent once 
given or refused, even under a delegated autboriCy, does not c.vhaust the powei 
conferred. For the Notification under tins clause which came into force after 
April 1st, se<’ the Cab utta Gazette, April 3rd, 1912, Part Ia., pp. 203-203. 

1 

87. A Sovereign Prince or Killing Chief may sue, and [s. 434.] 
sure of Princes and shall be sued, in the name of his State : 

CMcfs as parlies {o suits. Provided that in giving the consent referred 
to in the foregoing .section the Governor General in Council or 
Ihr Local Government, as tlie c.a.sc may be, may direct that any 
.such Prince or Cliicf shall be .sued in the name of an agent or in 
any oilier name. 

(!) ^frth irojali Ktidiia Ki'Iiore r. Chair®- 
v.rti, 2 C. h. .1 IC.1 fl^W./], in which it na® 

)icM that the phintilT wjw not dainuns «« 

Irnjnt hut ®<I»TrxIj'. 

(’) ChsnJu I.al r -\»n'I 5olUn, 21 B. 

•). at 30.1 : a. <• I>aura Ililasr r, Kln^ 

. M u'. n 110 (n-oo} 

rjiamlu Irtlr. Sultan, 21 B. 351 


0896) 

(4) ItpcrChonJcrr. Kaj CoomarNoLodwj*, 
0 C. S3.5 (1813); <?. Mahalakhmanima r. 
VrnUrataralnamtna. O.M 83, at p. H7 (iS'i.l). 

(5) Maharajah of Cooch-IIchar r. Malm, 
rajah Manimira Clian'Ira, 17 C.'W, X. 1211 
(1013} 
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AniJlTllATIOX. 

89. (i) Save in so far as is otherwise jirovided hij the Indian 
Arbitration Acty is.oo, or by any other law for 
the lime being ui force, all references to arbitra- 
lion whether by rtu order in a suit or otherwise, and all proceedings 
thereunder, shall be governed by the provisions contained in the 
Second Schedule. 

(2) The provisions of the Second Schedule shall not affect any 
arbitration pending at the commencement of this Code, out shall 
apply to any arbitration after that date under any agreement or 
reference made before the commencement of this Code. 

Arbitration. — The provisions of the former Code have as a temporary 
measure been removed to Schedule 11., port, which eee, as also Preface. It has 
been held that one effect of tho saving clause at the beginning of this rule is 
to make the Second Schedule inapplicable to references outside a suit and to 
leave them to be governed by 0. XX!!!, r. 3 (1) 


SpEciAb Case. 


90. Where any persons agree in witing to state a case for [s. 
Power to state case the opinion of the Court, then the Court shall 
(or opinion 0 / Court. try and determine the same in the manner 
prescribed. 

r 

Special case. — See 0. XXXYI. and notes thereto, post. 

Suits helatinc to Public Matters. 


91. (I) In the case of a public nuisance the Advocate General, 
or two or more persons having obtained the 
Public nuisances. conscixt ill Writing of the Advocate General, may 
institute a suit, though no special' damage has been caused, for 


(l) Haraklibaiv.Jamnabal.lSBoni. L Tl. 310 fl9t2) ; 37 B. 030 (1012). 
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Art (XX of 1863), it was merely peruiissive and eiiaWing.(l) In llic latter 
view, if tlic suit ri'as one wliich came ^nthiD the scope of the section, then, pn>- 
Aided that sneh a suit was, independently of the section, maintainahlc imdcr the 
substantive law, cither nn individual or all persons jointly intcTCStod, or some 
on behalf of the rest under 0 I. r. 8, might sue, or, if they so chose, 
two or more persons might sue without joining the others interested, 
with sanction, under the provisions of this section. In these cases and ns regards 
parties, the section was only onabbug in this sense, that two persons might sue 
where it would have been necessary that all should sue or that some should obtain 
leavetosueonbchalfoftberestunderscct.SOfnowO.I r.8) (2) Ifanindividual 
could sue before, it was held that he could do so after the enactment of the 
section (3) If all persons interested joined, they were, it was held, always com- 
petent to maintain a suit for the removal of a trustee.fl) and when all parties 
interested joined in suing or sanction was obtained under sect. CO (now 0. 1. 
r. 8), the jurisdiction of the ordinary Courts as to the Temovnl of trustees still 
csist4d.(0) As regards certain persons, it was enabling in tbc sense that it 
conferred a new right of suit on persons who had previously none, namely the 
Collector or such other ofBcer os the Governcoeot may appoint, os in Allahabad, 
the Legal Remembrancer In the Presidency towns it was always competent 
to the Advocate-General to initiate proceedings m matters of public trust, but in 
the 3IofussiI there was previously no pubbe official who could take action. (6) 

Then lea^'ing the question as to who might sue and dealing with the nature 
of the relief which might have been given, the equitable jurisdiction 
of the Supreme Court over chanties, and of the High Court its succc.-ssor, the 
Supreme Court was complete, and no amendment of the law m this respect 
was required ; (7) but the extent and nature of the jurisdiction of the Mofu«siI 
Courts was doubtful In tbcif character as Courts of Equity they gave reh'ef 
in matters of public trust. Thus, the removal of a trustee from the manage- 
ment of charitable trusts on the ground of malversation was a remedy always 
available in these Courts, (6) and it is not correct to say that the former section 
created in this respect a new and special jurisdiction (9) But there were 


(1) Budrve Raa MoLim r Chooni Lai 
Johurry, 23 G 7S9 (1906) ; 10 G W. N T89. 
in which th© scope of the section will be 
found fully discussed, and the earlier rases 
are cited; Satbappayarr. rcriasami. 14 3L 1, 
15(lS!K))j Thackeraeyr. Hurbhnni.SB. J32, 
451, 452 (1SS3) ; Subhayya r. Krishna, 14 M. 
1S6 (ISW), at pp. iW. 203. £06, yer Muttn- 
aami Ayyar, J. ; at p £00, jxr Best, J., who 
stated the section to be merely an cieeptron 
to the rule that cither all inlrrestctl abould 
sue, or learc should be obtamed nnder e. 30 ; 
Sajedur Raja r. Goar Mohan, £1 G 4lS, 4£3 
(1807). 

(2) Snbhayya r. Krishna, sBpra, at p £00; 
Sajedur Itaja r. Gour 3Iobnn, supra, at p. 
425; Rudtve Das Mukim i Choom Lai 
Johurry, 33 G 'SO (1000). 


(3) Bodree Das Mnhtzn r. Chooni Lai 
Johurry, 33 G TSO (1906). 

(4) &jedur Raja r. Gour Mohan, supra. 

(5) Subboyya r. Krishna, supra, tt p. £00. 

(6) Rangasami r. Varadappa, 17 M. at pp. 
463. 466 (1S91). 

(7) Sobbayya r. Krishna, 14 31. at p. £00 
(1690): Ran^asami t. Varadappa. 17 31. at 
p. 4(i7 (1693). [.\s to jurisdiction of Supreme 
Courts, SCO Attomej'-General Brodic, 4 31. 
L A. 100 (1646) i Wardens of Kossa Sencra 
r. llartmann, Perry's Oriental Cases, 33S; 
Doo d, Howard r, restoaji, ib., 533 ; Adro- 
catc-Gcneral r. Damothar, ib., 526.) 

(8) lU, 109, 4C0, 

(9) Sajedor Raja r. Gour MoLun, 24 C. at 
p 423(1897). 


\ 

\ 
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other laatters in which their jurisdiction was doubtful. It was generally 
necessary- that breach of trust should be alleged, (1) whereas under this section 
jurisdiction may be exercised whenevr the direction of the Court is necessary 
for the administration of the trust, notwithstanding that there may have been 
no breach of trust (2) So. again, it was doubtful whether the Mofussil Courts 
could award under the law some ol the reliefs mentioned in the section, such 
as a scheme, (3) and whether worshippers were entitled to ask for the appoint- 
ment of new managers when there was a mere case of vacancy (4) Other reliefs, 
however, in matters of puhhc chanties were commonly granted So numerous 
cases established the riuht of a founder of an endowment or his heirs, to sue 
to Set aside alienations by the trustee, to recover the trust property for the trust, 
to enforce the due performance and to rectify abuses of the trust, to remove the 
old and to appoint a new trust ee.(o) In one of such cases abo the Court directed 
the framing of a scheme.(6) 

Similarly it has been held, though the question was not free of conflict, that 
Hindu or ilahomedan worshippers in a temple or mosque might, apart from 
suits to enforce some purely individual ngbt. such as that of free access for 
worship (7) sue to rectify mabadniinistration of the trust by restraining a 
breach of trust, restoring possession to the trust, seeking an account, removing 
old and appointing new trustees. Every Mahomedan. it has been said,(S) 


(1) See Kalee Chum r. GeUU, S C. L H. 
!•«, 13l(lS:S). 

(3) tUghabar Dul t. Ke«ho RsBaaej. tl 
A. K.22(I&5-5>. 

(3) Sabbsrja r. Kmhas. 14 3L at p 
(ISW). 

(4) Ib., 199-201. 

(5) See Iyer, ei'. ai- ecUnu. <1 . 

Promaao Moyee r. Koosjo Kebiree. W-4, 
tv. R.. C rl ISTs Soonduree r. 

I>Mrgsnaa<l CLatterjee. 22 W. R. 97 (1S74); 
Rab XATsia r. P.ARKkOD PiuTeT, 23 W R. 79 
(IS74): Brv)Otaohua IXxs* r. HorroloU, 3 C. 
7M (IS'jO); SAth4rp»yTAr r. PenAsatui, 14 
>1. 1, 7, 14, 15 ; Sbe«r»Ua KxiawAr; 

r. P.Aia P»rt*>h. 1$ X. 227 ; tL tiohesh 
Chcader r. Koyluh Choader, 11 W. Pv 443 

See also Ciyaai r. K»cd*Mr'.i, 10 3L 
575. 502, WC(1S>7); G*:ir»ti r. r.hA?mr»a 
Dam. 15 44 (1^91) . Giaspftti Ayyaa r 

S*ntL.H.21 >U 10. 11, 15(lS07).MloIImdtt 
traits ; sad Bhuwach Chaadrr r. Golsra 
ShamS. 10 tv. Pw 45'« (IM**); Iledui-oon- 
X'lJSA r. SjTpi Aliak 2 X. W. P. 42''* (1*170) ; 
PstesA lUbi r. .4dTXicate-Ceaer»l, 0 B. 42, 53, 
54 (IS'l); LkishBAaiss Parashns r. 
Caar»tr»T Kiuhas, S R. (1S*4) flLada 
codowia; froperty for «elele»liar crus in 
heaocr of » MsheE■«^Ua mbI] ; Kui ILsMAa 
r. Sscaa lUllT-.ih.'is. 21 Pv. ITi*. I7tt, 1*0 


(IS99); cLSyudAiheenKidJtear.SieeDocJo 
Moyt*. 25 tv. B. 557 (IS70) ; bet lee Phate 
Sabeb e. Dtsodar Preaji. 3 B. $4 (1579), 
u TTcards 3!ah<<isedAs trusts. 

(0) Gasapati Ayrin r. SsTithn, 21 3L 10, 
•t p. I5(IS97). 

(7) See JtcsBdrav r. SbanLAr. 7 B. 323 
VeehstAchAlsfwU r. SabWayAdu, 
13 >L 293 (ls90); KsLdJs JiTrara r. Ctr 
P*nir»ta.l5B.3i»(l<91); Venjanutha r. 
PandawJAara. C JL 151 (I^>3) ; Sobbara- 
yada v. .\Aaaali SheriS, 23 3L ICO ■. ( 1 S9S). 
In faeh eases tte interest, tboarb it may be a 
neht enjoyed in coBBon with others, 5» cot a 
joint rr^bt rested ia the whole l<dy of war* 
slappers, and not res'ed ia the iadiridaal : 
Riija Lai r. Balat LaL 24 C 5^. 590 (l>97>. 
tVfcere the njbt u an ia-liTidual cn», the 
party may tae aloae, as-I ii not ohhged to 
proceed cs»ler this seetio** oe a. 3.', cff Art 
XT. of W3. Sets Irocri;: cot to esuUUh 
a patlic n;ht lut to re=edy a partiroUr 
iclnajetsest el aa iadirideal nrht, a.** C''t 
wtthia the »ertJ-''ai re>lre« D*# hlakia r 
Choesi Ul Jolurry, 23 C >0 (ll* -7). 

(*) Acseee Ah’* Jlaioraedaa law, cj*e<l 
Kasi TT,A.<an r. Sarsa RsRrvhaa, 24 P* 
at pp. 175. 179 (ljy»); IHw^lhsrr r. 
Mebssiaad. 33 A. r<>» (1911). 

I 
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a lepiesentative one, (6) by tbo persons mentioned, (c) against trustees, 
(d) in respect of the trusts mentioned, (e) in cas'es wlieio either there has been a 
breach of trust or, if nono, where the directions of rhc Comt arc necessary, (/) 
or relief of the kind mentioned in the section. If the suit is one to 
which the section does not apply, then the only question is whether a 
tight of suit exists independently of it. If a right of suit exists, and this is 
a question of substantive law, then the ordinary procedure prcsciibed for suits 
by the Code applies. 

1. Representative suit. — ^In the first place it is to be observed that the 
section relates only to charities in which the public are interested. The suit 
may be instituted by certain public officers, namely the Advocate-General, 
the Collector, or by such other officer aa the Government may appoint, sucli 
as, accerding to the N.W.P. and Oudh Rules, the Legal Remembrancer. It ie 
obvi us that such pliintifls can and do sue only as representing the public, 
and if instead >f these public officers two or more persons having an interest 
in the trust sue uith their consent, they so sue under a warrant to represent 
the public as the objects of the trust.(l) The dispute must be, it has been said, 
(and will necessarily be if the terms of the section are followed), of such 
a public nature that the intervention of the Advocate-General or other pubhc 
officer is necessary to decide if, and by whom, a suit should be brought to 
establish public rights (2) It follows from this, that where a person or persons 
sue, not to establish the general tights of the public of which they are members, 
but to remedy a particular infringcmeDt of their own individual right, though 
they may possess that tight in common with others, a suit will lie in- 
dependently of the section. The suit contemplated is a representative 
one, and of necessity, therefore, other persons than those permitted to 
sue will be affected by it. Under it two or more persons may sue for 
the benefit of themselves and the test of the public interested. An objec- 
tion therefore that a plaintifi was suing to enforce rights common to 
himself and the class to which be belonged, and that this section did not apply, 
was, of course, overruled. "When sanction is obtained under this section, no 
leave is required under sect. 30 (now O. I- 1 . 8). In fact, the section is enablmg 
in this sense that it dispenses with leave under that rule, when but for this section 
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has been infringed, or wlierc theie aro numerous parties having the eamo 
interest, by one or more on bcliaU of tbo others mmilaily interested under 
the provisions of 0. 1, r. 8. So if there be a trust intended for a class of the 
public, such as Hindus or Mahomedana, or for a portion of such class, sueb 
ns a sect, each member of that class oi sect is entitled, as of a jiersonal ut in* 
dividual right, (1) to free access to the temple or mosque for the purposes of 
worship.(2) and to present the usual oBetings if any to the Deity ond to perform 
other usual acts of \vor3hip.(3) If a trustee, manager, or any other 
person interferes %vith such a right, the individual whose right has been'so 
infringed may institute an ordinary suit in tho ordinary Civil Courts for a 
declaration of his right, injunction, and damages. It may be that several 
persona are aimllarly situated and interested. But the interest of a 
worshipper, thougli it may be a right enjoyed in common with others, is not 
a joint right vested in the whole body of worshippers and not vested in the 
individual (4) The latter’s interest is generally an individual one. When 
this is so he is entitled to sue alone to assert that individual nght, and is not 
obliged to proceed either under this section or 0. 1. r. 8, or Act XX of 18C3.(6) 
If the infiingement of the right and tbo relief claimed arc the same, several 
plaintiSs may join in suing under 0. 1. 1 . 1 ; (6) or if tbo conditions of r. 8 of 
that Order are fulfilled, bo or some may sue thereunder on behalf o! himself 
and others similarly iateTestcd.(7) Should, however, the right in any case 
be a joint and not a separate right, then either all jointly interested must sue, (8) 
or ono or more must sue under r. 8 on behalf of the rest (9) There is no doubt 
about the procedure applicable in the case of infringement of a purely 


(1) Jawalira t'. Akbar Husain, 7 A. 1T8 
(1881): Anandrav v. Shankar, 7 B 323 
(18S3) ; Bam Chandra v. Alt Sluhammad, 35 
A. 197 (1013). 

(2) lb. ; Vcnkataehalapati r. Sabbarajadu, 

13 293 (18S9): Kalidas Jirram v. Gor 

Parjarnm, 10 B. 309 (1890). 

(3) Vengamuthu v. Pandarrawasa, C SL 
151 (1SS2). 

(i) Baija Lai r, Bulat, IaI, 24 C. 380, 390 
(1697). 

(5) Jawahra r. Akbar Husain, 7 A. 178 
(188S): Baija Lai t' Bulak Lai, «uj>ra ; 8ub- 
barayadu r. .\sanali,23 5L 100 ti (1699) In 
LuUfunm*sa r. Katinin, 11 C. 33, 37 (18St), 
tho suit nas hold to fall within t 539, and as 
regards tho appheabibty of a. 30, tl aoonii to 
have boon thought that the cause of action 
was not a sovoral one as also apparently in 
Jan All r. Bam Nath, 8 a 32 (1691). If, 
hoxi-o'or, a nght Is a K-sxral indiTidual one 
and tho suit it brought to assort that right, 
it it not n>rro(.t to uy that a pUmtifl must 


sue either oodera. 30, a. 639, or a. 14, Act XN. 
of I8C3. 

(0) Kabdaa Jivramr. Gor Parjaram, 15 B 
309.319(1890). 

(7) Soo Dhnnput Singh v. Pareah Natli, 21 
C. ISO (1893) (wbero fire persons auod on 
behalf of tbo Jam Sitombary Society, or 
sect]; Fernandes r. Itodriguoa, 21 B. 731 
(1897) [wboi« churchwardens sued on behalf 
of thomsolros and all othor parishioners 
against tho vicar]; Ganspati Ayyan r. 
Savithri Ammal, 21 3L 10 (1897) {whore two 
Brahmans sued on behalf of tho Brahman 
community]; Monmotho Nath Das r Hanah 
Giamlra Das, 33 C. 903 (I90«) {wher® cortain 
persons aood on behalf of tho Tatchan com* 
"munily of Chatrwp So® othor caaot in notoi 
to sect. 30, ante. 

(8) Jawshr* r. .4kbar Ilnaain, 7 A. ITS 
(1884); ll«ja r. Kulak 21 C. 393 
(1897). 

(9) Ib- 
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a repiesentative one, (6) by the pcrsoas mentioned^ (c) against trustees, 
(d) in respect of tlie trusts mentioned, (c) in caws where either there has been a 
breach of trust or, if none, where tho directions of rhe Court ate necessary, (/J 
or relief of the kind mentioned in the section. If the suit is one to 
which the section does not apply, then the only question is whether a 
right of amt exists independently of it. If a riglit of suit exists, and this is 
a question of substantive law, then the ordinary procedure prcsciibed for suits 
by the Code applies 


1. Representative suit. — ^In the first place it is to be observed that the 
section relates only to charities m which the public are inteiested. The suit 
may be instituted by certain public officers, namely the Advocate-General, 
the Collector, or by such other officer as the Government may appoint, such 
as, according to the N.W.P. and Oudh Rules, the Legal Remembrancer. It is 
obvi us that such phuntifis can and do sue only as iepre«enting the public, 
and if iostead if these public officers two or more persons having an interest 
in the trust sue with their consent, they so sue under a warrant to represent 
the public as the objects of the trust.(l) The dispute must be, it has been said, 
(and will necessarily be if the terms of the section ate followed), of such 
a public nature that the intervention of the Advocate-General or other public 
officer is necessary to decide if, and by whom, a suit should be brought to 
establish public rights (2) It follows from this, that where a person or persons 
sue, not to establish tho general rights of the public of which they are members, 
but to remedy a particular infringemeDt of their own individual riglit, though 
they may possess that right in common with others, a suit will lie in- 
dependently of the section. The suit contemplated is a representative 
one, and of necessity, therefore, other persons than those permitted to 
sue will be afiected by it. Under it two or more persons may sue for 
the benefit of themselves and the test of the public interested. An objec- 
tion therefore that a plaintiff was suing to enforce rights common to 
himself and the class to which he belonged, and that this section did not apply, 


was, of course, overruled. When sanction is obtained under this section, no 
leave is requited under sect. 30 {now 0. 1. 1 . 8). In fact, the section is enabling 
in this sense that it dispenses with leave under that rule, when hut for this section 
it might be necessary .{3) 

In certain cases connected with public trusts there is no question but 
that a right of suit oxista, and has always existed, independently of this 
section Where there is a particular injury to an individual, or number of 
individuals, which is not suffered by o^ec member? of tbo class or public 
interested in the trust; where these individuals, interested apart from 
others, sue to establish thrir own right which has been infringed, and to 
remedy only the particular grievance of ‘which they complain, then a suit 
may ho under^he geneial law, cither by the particular person whose right 


U) Lakalunaotbs r 2- «• G. 273 (1904). 

-18, 2Jo ^ ’ht (3) ilacMocUi v. D-e Clun, 9 0. W N. 

(-) P Kl..,l.U *P Hosscin. 32 691 (1905) 
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l)iivate light. It may bo that the infriugemejit of the imlividual right if? caused 
by a breach of trust, as where in tlm case of an institution for pubhc 
woiship the riglrt, to such worship is obstructed or denied to a person 
’ijitcrested in the religious trust But the right infringed in such cases is 
an individual right. For instance, though others may have similar and 
common rights, these may not have been infringed, in which case the in- 
dividual is interested apart from alt others of his class, and the relief to 
which ho is entitled is particular relief designed to meet the necessities of 
Ills individual case Instances such as these do not come within the purview of 
this section at aU.(l) Ordinarily, the nature of the suit and the specific rchef 
claimed exclude any difficulty , but this might arise if the relief sought was 
not merely the remedying of a particular grievance by damages or injunc- 
tion, but general administration of the trust Such relief would not 
oidinarily be necessary : but sliould that bo the case, it would bo necessary 
*to determme whether a amt based on an individual and sepaiote cause of action 
might claim such relief independently of the provisions of this section, 
that is, whether a general administration could be obtained in aid of the 
individual right alleged Probably such a case could hardly occur, as hi 
most cases where such lelief was sought it would be found that the case was 
ono where a public right had been infringed, but if it did it would seem on 
principle that such a suit would .not come mtbin the section. Other 
instances of the enforcement of personal and individual rights will be found 
in the class of cases to which reference wdl be made, where the suit is 
brought to enforce the personal claim of the plaintiff to be a trustee or to be 
co-trustee,, or to vindicate the right of management in the case of obstruction 
offered to one vested with and actually e.\ereising the right of management 
at the date of suit. Where, however, a party is not interested otheiwise than 
iu connection with others for whom as well as for him the trust is intended ; 
where the suit is brought m the interest o! the public, no special injury distinct 
from that suffered by the general public having been suffered by tlie 
plaintiff ; and where the same rehef is sought under the same circumstances 
as those mentioned in this section ; — in such cases only is it that the question 
.arose whether the section was or was not mandatory, that is, whether suits 
of the character mentioned in the section could only be brought with leave in 
accordance with its provisions and not otherwise, a matter which has already 
been dealt wth. 

2 . Persons who may sue. — ^Theae are either paiticulai public officials, 
viz., the Advocate-General, the Collector, or such other person (as in the N.'W.P. 
the Legal Bemembrancer) aa are appointed by Government to exercise the 
powers conferred by this section. 

(o) Advocate-General or other public officer. — ^The Advocate- 
General in the Presidency-towns corresponds with the Attorney-General 


{!> Ramidoa v. nannmaolhs Rao, 3fi a suit regarding the JirrLcltfary trusltoslup 
>t. 3'H (lOlIli eection doca not api'^y to «£ a private family. 
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in England (1) So far na the tniita are conrMnrd li« otiljr roprcsenfa the 
public, (2) niul is bound br nil nets nnd omissions of the manager wbicli are 
not in thcmsolros fraudulent (3) Tlie tlf jure mnnagern and tnislees nf a 
public ebaritj* losing tlieir right by limitation to oust the He fncto trustee does 
not confer on the latter immunity from suit on the part of the Advocate* 
CSeneral (4) lie may, in the Presidency-towns, maintain a auit in his own 
name, or some relators may in aueh towns, with his aanetion. 8ae(r>) And 
since the Code of 1877, this section has expressly enacted that the Advocate 
General may huc.(C) A Bill filed hy one Ads'ocate-Cencral docs not abate b> 
llic fact that the latter leaves the rountry.{7) Though the Advocafe-Gcncrnl 
may sue, it is not necessary that he should be made a party cither ns a plainlii! (8) 
or os a defemlant, although if ho bo made a |»atly defendant nnd njipears by 
counsel be will bo entitled to costs (0) Iloiaal hlierty to intervene at any stage 
of the litigation (10) nnd is entitled to be heard (!1) There was, liowcver, 
no public ofTicer in the Mofussil entitled to bring suits which the Advocate- 
General could, and can now, institute in the Presidency-towns (12) But where 
tlie Advocate-General was made a party m a suit brought at tbc instance uf a 
person, and instituted in the Mofussit. and the Ads'ocate-General cmplosed 
counsel, he was held entitled to get the costa of such counsel and other 
expenses of the suit (13) Where a suit by tbe Advoealc-Gcneral at the 
instance of relators was dismissed, and the Advocate-General did not appeal, 
the relators who sscre not parties to the amt were held incompetent to appeal 
on their own account (U) 

(f>) Other persons may sue.— Two or more persons intere-sted m the 
trust may, with the consent m writing of the Advocate-General. Collector, or 


(1) Advocate-Oeneralof Dombafv. Adamji, 
30 B. 474 (1003). Ai to the office of Adro- 
cate-General, see Articles in 7 Sladras Law 
Journal, pp fli, 01, and Iyer’s Hindu Endow- 
ments, CCXCT. 

(2) Adrocatc-Gcneral f. Bai Punjab.si, 18 
B. 351, SGI (1804) 

(3) Ib (former suit by trustees ; 8ub«c- 
r{uent suit by Advocate General barred] 

(4) I-akshmandas v. Jugul Kisbore, 22 IS 
216 (1890) 

(.3^ Bee Attorney-General r BroJio, 4 M. 
I. A 190(1860); sec also Dhuncooverbhai t. 
AdTOcate-Gencral, 1 Bom. L. B. 743 (1899), 
Srinivasa v. Raghava, 23 3L 28, 36 (1897). 

(6) Shii Ganesh v. Keshavrav, IS B. 623, 
636 (1890) ; Hon Dasi v. Secretary of State, 
S a 228 (1897). 

(7) Strettcl v. Palmer, 2 Mor. Big 104 
(1816). 

(8) Lakshmandas v. Ganpatrav, 8 B. 36.7, 
367 (1884). 

(9) Hori D.ssi t .'lerretary of State, 7 f 


228(1879) 

(10) Advocale General v. Sluhammnd Hu- 
scm.4B H a. O 0 J 203, 206 w (1867), 
as to the bringing m of new rebtors and dis- 
missal of the old, SCO ib , amt as to death of 
relator, Strellel r Palmer (1816), 2 Mor. Dig. 
104 

(11) Attorney General e. Brodic, 4 M. I. A. 
190,200(1846) 

(13) Bangasami Naickan e Varadappa 
Naickan, 17 M. 463, 465 (1895) , Brojomohun 
Bass I llurro UII, 5 G 700 (1880); Shri 
Oaneshv Keshavras, IS B 635,030(1890) 
It has been said (Iyer, op cif ccxevi ) that 
it IS doubtful wbelbor this statement is 
correct so far as regards the chantabb instill) • 
tions which were governed by Regs XIX. nf 
1810, and VII. of 1817, and that the Collector 
roust be regarded as such official. 

(13) lion Dasi r. Secretary of State, 5 G. 
228 (I«79) 

(14) Jan Mahomed r SyedKurudin,9Boni 
L R 996(1907), 32 B. 165, 
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piiN’ntc light. It may be that the infringement of the individual liglit is caused 
hy a bveacli of trust, as ■where in tbo case of an institution for public 
worship tho right, to surb worslup is obstructed or denied to a person 
niterested m tho religious trust. But the right infringed in such cases is 
an individual right. For instance, though others may have similar and 
common rights, these may not Jiave been infringed, in which case the in- 
dividual 18 interested apart from all others of his class, and the relief to 
which ho 18 entitled is particulnr relief designed to meet the necessities of 
his individual case. Instances such as these do not come within the purview of 
tins section at aU.(l) Ordinarily, the nature of the suit and the specific relief 
clatiucd excladc any difficulty > but this might arise if the relief sought was 
not uicrofy the remedying of a particular grievance by damages or injunc- 
tion, but general administration of the trust. Such relief u'ould not 
ordinaril)’ bo necessary ; but should that be tbe case, it would be necessary 
*t<) defcernuao wbetUer a suit based on an individual and separate cause of action 
might claim such relief independently of the provisions of this section, 
thnt 18, whether a general aduiimstration could be obtained in aid of the 
iudtvidual ngUt alleged Probably »ucb » case could hardly occur, as in 
mi)3£ cases wUcie such ichcf was sought it would be found that the cose was 
<Mio where a pubbe right had been infringed, but if it did it •would seem on 
ptmciph' that feUch a suit would .not come within the section Other 
instances of the cufoteement of pcisonal and individual rights will be found 
ui tho class of cases to which reference ■will bo made, wheto tho auit is 
brought, to enforce tho personal claim of tho plaintiff to be a trustee or to bo 
co'trnstco, or to vindicate the right of management in the case of obstruction 
offered to one vested with and actually eserciring the right of management 
at the date of suit. Where, however, a party is not interested othexwise than 
m connection with others for -whom as well as for him the trust is intended; 
where the suit is brought in 
from that suffered by th 

plaintiff- and -whetc the same icUel »s sougui unu^t me uiyuuisuuws 
as those mentioned in tiiis section ;-ia such cases only is it that the question 
arose ivhetlieT the section -was or was not mandatory, that is, ■whether suits 
of the character mentioned m the section could only he brought with leave in 
accordance with it® provisions and not otherwise, a. matter which has already 
been dealt with ^ 

2. Persons -who may Bue.— These are cither particulai public officials, 
viz. the Advocatc-Gencrai, th© Collector, ot euch other person (as in tho N.W.P. 
tUe’ljog®! Jlemembranccr) as arc appointed by Government to exercise the 
powers conferred by this section. 

(a) Advocate-General or other public offleer.—Xhe Advocate- 
General in the Prcsidcncy-lowna correBponds with the Attorney-General 


(I) Ksmvloji r. llanoBiBnlhs Jt»o, 36 a suit regaiding the JuTcihtary Irustcrsliin 
3i. 301 JlUlri. Mctfon does not apply to of apeiTSte fuuily. 
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m Knpland(l) Sa far as the trusts are conretne<l lie nnly represents the 
public, (2) and is bound br all arts and omissions of the manager which are 
not in themselves fraudulent (3) The «?e jurr inanagera and trustees of a 
public charity losing tlieir right by limitation to oust the fnrto trustee does 
not confer on the latter immunity from amt on the part nf the Advocate- 
General (4) lie may, in the l’re«idency-towns, maintain a auit in his own 
name, or some relators may in siirh towns with his ennetion. sue (3) And 
since the Code of 1877, this section has expressly enacted that the Advocate 
General may sue (G) A Ilill filed by one Adsociite-GencrnI does not abate b> 
the fact that the latter leaves the country (7) Though the Adsocate-Gcncral 
may sue, it is not necessary that he should be made a party either as a plaintiff (8) 
or ns a defendant, although if he he made a party defendant ami appears by 
counsel he will be entitled to costs ('.♦) lie is at libertv to inters'cnc at any stage 
of the litigation (10) and is entitled to t*e heard (II) There was, however, 
no public ofiiccr m tlie Mnfussil entitled to bring suits which the Advocate- 
General could, and can now institute in the Presidency-towns (12) But where 
the Advocate-General was made a party in a suit brought at the instance of a 
person, and instituted in the Mofussil. and the Advocate-General employed 
counsel, lie was held entitled to get the costs of such counsel and other 
expenses of the suit (13) \Vliere a suit by the Advoeale-Gcneral at the 
instance of relators was dismissed, and the Advocate-General did not appeal, 
the relators who were not parties to the suit were held incompetent to appeal 
on their osrn account (14) 

(t) Other persons may sue.— Two or more persons interested in the 
trust may, with the consent in writing of the Advocate-General, Collector, or 


(1) Advoc&te-GeneralofBombftjr. Adsmji, 
30 B. 474 (1903). Ai to the office of Advo- 
cftte-Gcncrsl, sec Articles in 7 Madras l^w 
Journal, pp. Gl, 91, and Iyer’s Hindu Endow. 

DientS, CCXCT. 

(2) Adrocatc-Gcneral v. Bai PunjalMii, 18 
B. 351, 501 (1894) 

(3) Ib. ffornicr suit by trastecs ; subse- 
quent suit by Advocate-General barred] 

(4) Lakshmandas v. Jugul Kisborc, 22 13. 
216{189C). 

(5) See Attorney-General f, Brodie, 4 31. 
I. A, 190 (1866) ; see also Dhuncooverbhai r. 
Advocate-General, 1 Bom. L. B.743 (1899); 
Srinivasa f Raghava, 23 M. 28, 30 (1897). 

(6) Shri Ganesh r. Keshavrav, 15 13. 625, 
636(1890): Hot! Dasi r. Secretary of State, 
5 C. 228 (1897). 

(7) Strettel v. Palmer, 2 Mor. Dig 104 
(1816). 

(8) Lakshmandas r. Ganpatrav, 8 13. 365, 
367 (1834) 

(9) Hori Dasi r. Secretary of Stale, C. 


228 (1879) 

(10) Advocate General r. 31ubBmmad Hu- 
8em,4B II.C.O.C J 203, 20C n (1867); 
as to the bringing in of new relators and dis- 
misaai of the old, see ib , ami aa to death of 
relator, Strettel r. Palmer (1818), 2 Mor. Dig 
104. 

(11) Attomey-Generalr. Brodie, 4 M I.A. 
190, 200 (1JM6). 

(12) Bangasami NaicLan i*. Varadappa 
Naickan, 1731.402.405(1895): Brojomohun 
Dass r, Jlurro Lall. 5 & 700 (1880) ; Shri 
Ganesh v Keshavrav, 15 B 825, 630 (1890). 
It has been said (lycr, op. ciL ccxcvi.) that 
It is doulAful whether this statement is 
ooirert so far as regards the charitable uistitu • 
tions which were governed by Regs XIX. of 
1810, and VII. of 1817, and that the Collector 
must be regarded as such oOiciaL 

(13) Ilori Dasi v. Secretary of State, 5 C. 
228 (1879). 

(14) Jan3IalioiDe<lp.SyedNurudin,9Buni 
Jj. B. 990 (1907) : 32 6 155 






Sra'.n 




\j. vutii'r.VAnyuH. .*NJ» 

turn o{ th<> suit (iliould l>c olilain<'<l from Mu' A«Ut« nli* linn ml, of Ihii l«*t 
or other ofiieeT appointed hv the Ijoeal (lo\eTniij*-nl (muIi in Allnliftf'lol tin* 
Ij^galRcracmbranecT), (1) a^ the ea*e may lie An Aw^lni‘1 **olle» lcn i1i«f 
the duties oI the Collcrtnr dunny his tUn»»s eannol pmtil iitpd«T this 

section.(2) The ohjert o( scrh naneiirin ii to ptiard i imtitnhto Ifiista fr«tii «lni*e, 
and for that purpose to prevent siieh ptoee'-dinpa fintn liMfiK iiistilnted iuf no 
o*h.er reason than Vierau'e it is known that the r<»«ts v.ill he I'ayiitdo on! of th« 
charitr {nndi.(o) I'T.ere, ho-weref, a has rapacity to *iie, ff,e inotivm 

that aetoted him do not afieet his rapanty and will r.ot !»/ themselves defeat 
a snh (orwhieh sanetionhs-s t*en obtained (1) The Advre-ale-fjef emt,CV»lWj/jT, 
or other oSt*r is req'nred to exerri'e | is jnifrrr.eT.t fritiny, eon»ef,f ^t,) 

^•Vnere tht linTt-1?* of perc’.'-”’.on tnd.e.ved tha* as regards the ir.*ete»* of the 
pliiiti£' the did no* eierrite his jod/.r.er.*. i* was held to 

A SST9 irrertlir.ty w.thtr. «ee?. r,T*. tnow Idi,. Jtj* }• fa* aJ»* 

ko-- thi* th* ern^ev it ‘T-zirr r— f.- a f-eTm5-*sioii 

riv^n. to t^o or ar.r» per»on.s Ky r-t’“e . »r.d t* a*, a pexr.*.i»«ion inoen 
to e-* ayyllrazt hy r-ime " and ane/Her * u r.o* a su^ieiee/ eomp'.i inee »,f}, 
ti* t<??sa of t’t'S se-*;i'.’a,iTi T-e sni*. K'vnj'.v* n*.d'*T I'u* •eetlo*^ n\n<e 
w*i rho savto-. ,u no r'iiefi ear. fe a-rirfed w'liefi are no* 
cocraaed, a the see-.oo!*- [•. ao-s Keen r.e'd hy t'le Adahahod Ifijlj 
Court that th« oons-.m-ag of ■•.inr'ton us * pe'^r’cninv fo* ‘‘.le instlfn'ion of 
tlif STs.r. ami tha* r'.:e *e-r.nr. eannoe he r»sd m irear.inr .rerdy th it 
Coers caanfle ynr»^v •w.ti tho snir. air?a»ty ins^.'-ited nn'il •’.at e.snser.t h.sa 
aesa Quraiae'l. unl roar t.-er^for? if so 7».Id en*ise-.*i :a j;-*en h.efrt*.* the 
iastiraaotL >it the car. th** xusTak.* oansnn oe rtheeot-ent'.y T'*“fi5Vd, nnlea* 
ay ?a?522 ot TirLt in T i L wrii seraiywina *o ;n>*it.!*e a fr^h aini t^\ 
.^"Knra*^aKnl xi- mr-’e^r -.a die of h^t no*, for 

rioa of ri.e sxr in xa^cs v def»*T:daf:s * o'ais'.tT .o%s f.een 
sa^e^ die «*2earof i.e Ail"vare-‘»eserr»i 'Toe a •'se.}*-.» nerA9«ar' 
far ri* xreslxi'tr o: rh* niair: oy xer/Vei-- o4r'ie-,f.,n of *i,# h**ae', 4^f 
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3. Against whom suit may be brought,— The opening xvorJa of t!ie 
section imply the existence of a trustee who i# alleged to have l>een guilty of 
the breach of trust referred to{l) The plaint must allege that the dcfend.ant 
is a trustee, and if that is denied by him it must b<* established hr the evidence. 
■Where the plaintiS’s case was that the defendant was a trustee’of the .IfaiidiV 
in dispute, the Jfandjr being pohlic chantable property, and that the defendant 
should be removed from his possession for breach of trust and the ConrtV 
diiection given as to administration of the trust, u was held that the suit was 
^clthm these sectioas-li) It has doubtless been held that where there is a claim 
for administration of the trust which falls wuhin the section, n claim to eject 
an alienee may be joined with it (3) But the latter claim does not come \rithin 
the scope of the section, is open to the charge of tmsjomder. and this decision 
has been dissented from (4) It is on this principle, nauifly. tlmt the section is 
directed ogaiosb trustees, that it has been held that as against strangers it does not 
apply; (5) such as alienees from the trustee (0) or trespassers (7) There is 
no doubt but that claims by trustees against persons «ho arc sttan"ers to tlie 
trust, and who set up a title hostile thereto, such as alienees and mere trespa«.<*er 5 
holding adversely thereto, are not within the section ($) 

But a person who recognises the trust an<l has, assumed though it mav 
be ■without authority, the right to administer and, in Ian adimnisteis it bV 
virtue of his alleged title as trustee, stands on a different footing X trustee 
•may be such dejurc or dc/arto. A person who. xnthout title, ehoosfs to take 
upon himself the character of trustee, becomes a trustee dr son tort He i< 
liable to account for what he has done and received while so acting, oiui ouimot 
he heard to say for his own benefit that he had no riglit ui act as 
ttu5tee.(9) Though a trustee de son tort and a trustee of a constructive trust 
have been used as synonymons-ilO) the two arc not the same thing While 


(1) Suhbajrya r Krishna, K 31. 180, 1(H) 
(1800). 

(2) Girdhatlal v. Natanlal. 14 Bom. L. R 
1135(1012). 

(3) Sajedur Raja v. (lour 3fohun, 24 C. 
418(1801), 

(1) llmUi SmgUf. Niradharan Roy, 2 C. L. 
J. 4‘Jl, 430 (1005); Biidree Das Ifufcim v. 
(’.Ik, mil IaI Johnrry, 33 C. 790 (1900). 

(.3) Kazi Ilassan v. Sagnn Balkrishna, 24 
11 170(1890); Budree Da» llokim p. Oujoni 
IaI Johurry, #upra. 

(C) lAkfhtnaniJna i Canpalrav, 8 C. 363 
(18«l) ; Sh,'onitan Knnwarj r. lUm Patcasli, 
18 A. 22,, 232 (1890); irnsriu Bogam p. 
CliJlpftor o£ 3toradabs<i, 20 A. 46, 49 (Ift*))) • 
Kazi Hassnn p, Sagnn Batkri«lina,24 B. 170, 
181 (IS99); « c., I Bom. L. IL 019; Bnilh 
♦■'•"rH r. Ntradliaran Roy, 2 C. I* J. 431 
(10')'); Ruclm) Das Mukioi r. Cbonni Lai 
Johurry, 33 O. 703 (lOOfi). 


(7) Tishvanath Gopiiul p. Rambhat, 16R 

US (1890) ; Aogustino p. -ttedlycott. Jf, M 
24l, 216 (IS92), SniUTnsa Ayyangar »• 
Srinirasa Swami, 16 XL 3i, ^{3 

Sfari Dhundiraj u, Gancsb, 13 ji 70) Ij’ 
(1893); Muhammad f Kallu.g) a iV jss 
(1800); Bmlt«o Das Jluklm «•. Choom f.al 
Johurry, anjwti 

(8) But whore tlw al.oneo Ornies that 
the property is n puWw trust fop religions 
purimsea lie w a necessary party to the amt 
though no relief cao bo gjscn against him* 

; (iojlector of Poon.a »• 


-Mainar n Maremha, U Rom L. Jl in-; 
(1912). 

(10) Jugal Ki'horp v. rAhthmanilas "Sli 

At p 061. 
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there cannot be both an expres's and c<instructi\c trust m reaiMxt of the same 
subject-matter, a person may be trustee dr ton tort cither of iiii express 
or constructive trust. There may be, for instance, an express trust admitted 
by both plaintiff and defendant. Both may claim to be trustees, though only 
one under the cireumstanccs can, in fact, have title. If, in fact, the defendant 
be found to have no title, then he is a trustee dc eon fort of the express trust. 
Again, a trustee de son tort of an express trust may become such of a con* 
structive trust. A suit under this section lies against a trustee of an express 
or constructive trust, and whether sUch trustee be dejure or de son tort fl) It 
does not, however, follow that because the defendant is a trustee a suit 
brought against him U necessarily withm the bcction Its other conditions 
have to be fulfilled. So where a plaintiff sues a trustee, alleging that ho is a 
co-trustee hut has been excluded from a share in, and in the profits of, the 
management, ho does not sue on account of any such breach of trust as is con* 
tcmplated by this section, nor can bo be said to require the direction of the 
Court for the administration of the trust, and such a suit therefore does not 
come within the section , (S) nor a case of contest as to who arc the lawful 
trustees, both claiming to be such ; (9) nor a suit by a person (who has some* 
thing more' than a mere inteiest in the trust as worshipper or object of the 
charity) to enforce a vested right to see that certain religious and charitable 
endow'ments are managed by a person entitled to manage them, as being the 
members of a particular religious institution or brotherhood; (4) nor a suit 
for the vindication of the right of management which w’as vested in and 
actually being exercised by the plaintiffs and thobc they represent at the date 
of the obstruction complained of, notwithstanding that those who caused th^ 
obstruction had been nonunated as trustees.(5) In all such eases it ivitl be 
found that they proceed upon the ground that, though there may have been a 
trust and trustee, there was no breach of trust or necessity for administration, 
or the relief sought was not that mentioned in the section, or. the right souglit 
to be enforced was of a personal and individual character, ^\llere, on tho 

other hand, adminis*' •* — --j— i--/:- • ’ucli 

is within the scope . * be 

n the position of ^ • * 01 - 

•Wes claim to be trustees, but alleged that the trusteeship was vacant, might, 
>*• was held, (6) sue under this section persons wrongfully claimiog to be and 
acting as trustees for an order appointing new trustees. And where a suit 
otherwise fell within the terms of this section, a former trustee and a 
■ opresentative of a former trustee weie allowed to bo added with a view to relief 
■oi granted against them (7) 


(1) Budree Bas Mukim v. Chooni Lai 
• rry, 33 C. 790 (1906) 

(2) Miya Vali V. Sayed Bara, 23 B. 496, 
"^0 (1S9C). See Atha%-ulla r. Gousc, 11 3L 

83 (1886). 

(3) Viahvanath Govind v. Rambhat, 16 B 
IJ8, 152 (1890) ; Ifanijan Bibcc f. Khadem 
ii08«cin, 32 0.273(1901). 


(4) Giyana Sambandlia (, Kawla-auii 
Tambiran, 10 SL 375, 500 (1680) 

(5) JCavToji IlaBeltji t>, Jimtui ,KJ • 

28 B 20,54(1903)1 i.c,6Bviu L p iC" 

(6) Ketai Itama r. y 

450 (1002) ^ ' 

(7) 'Sa}a<I Hu-SKuiiu’aii , -7* 

Kaira, 21 B 48 (IbOV 
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4 The trust must be a public one.— The section piesupposes tte 
existence o! a public trust and a suit for the admimstration, either partially 
or completely, of that trust (1) It enables the persons mentioned therein to 
sue trustees to enforce the better administration of the trust .(21 Where, however, 
it is said that the section presupposes a trust, this docs not mean that the defen* 
dant must admit the trust before the section can apply, but that the suit mnst 
proceed upon the allegation of the caislence of a trust which may or may not 
be admitted by the defendant (3) 

Private trusts concern only individnals or families for private convenience 
or support. By public trusts may be understood such as are constituted for 
the benefit either of the public at large, or of some considerable portion of it 
.juswerin" a particular description. In private trusts the beneficial interest is 
vested absolutely in one or more indmduaU, who aie, or within a ccitain time 
may be, definitely oscertmned, and to whom therefore collectively, unless under 
some le^al disability, it is, or within the allowed lime will be, competent to 
control, 'modify, or determine the trust. A public or charitable trust, on the 
other hand, has for its objects the members of an uncertain and fluctuating 
body, and the trust itself is of a permanent character (4) A trust is none the 
less a trust for a public purpose if its mam object is the support ai/aXxrs of a 
particular sect, (5) The trust may be charitable, such as for tbe relief of the 
poor, or the advancement of learning, religion, or objects of general public 
utility, or religious, tbou^ all teiigioos uses are charitable uses Though, there- 
fore the section, as originally enacted m the Code of 1877, did not contain the 
words" or religious,” there is httle doubt but that the Legislature intended the 
section to embrace both charitable and leligious puTp05C5.(C) It was, howcvei, 
held that the corresponding section in the Code of 1877 did not apply to religious 
endowments, (7) and therefore in tbe Code of 1882 the section was altered to 


(1) JamaVud-dinu Mojtaba Husain, 25 A. 
C3l {1003). 

{2) Srinivasa Ayyanjare.SrimvabaSwami, 
J0U31,32 (1802). 

(3) HucUi Singh v. Jfiradbaran Boy, 2 
C. I*. J. 431 (1005); Sbaflajananda Dut t. 
Umeshananda Dut, 2 C. I*. J. 400 (1905). 

(i) Lewm on Tnisl^, 18 ; and a«o generally 
ns to this section, P. I*. Ganspathi lyer’a 
La>«8 TtUting to Uiwltt and ^lahommcdan 
lleligiou* Fmlowinents. Sco tto following 
ca*os as lo stbether tnuta axo public : Jugal 
Ki«hoTO V. Lakshmandas, 23 B. C59 (1S99) • 
Manohar r. Lakhrairam, 12 B. 247 (1881) 
(Trust lor Hindu idol and lemplej ; DaUun 
Din r, Itaiuraunnissn, 10 A. 412 (1801); 
Girijanuad r. Sailajanund, 23 C 045(1896); 
Jlliugoliulty I’roivnno i Cooroo Proaonno, 
25 C. 112 (189’,); Jagadinrlm Nath n 
Hemanta Ivnmari, 32 C. 129 (1905). A« to 


English Equity gomrmng the relief in respect 
of HinducbaritabletTustBfSce Sayad Hussem- 
niian v. Collector ol Xa’ua, 21 B at p. 52 
(1895); Bikani Ilia. v. Bhuk Lai, 20 a U6. 
F. B. (1892) ; Mahomed AhaanuUa v. Amar 
Chand, 17 (1 493 (1889) ; Mahomed Isriul ('• 
Sosti Cham. 19 C. 412 (1892). Seo as to 
detruUan of idol . Radliabai v Ctumnoii. 3 B- 
27 (1878), and Saiatlfi'in ; Eliri Ganesh <' 
Ke'harav, 16B. 625, C35 (1890) ; Chmtamon 
V. Dhondo, 15 B 012 (1888) ; and privato 
trust: Satnappuyyar V. Penasami, 14 M 1,7 
(1690). 

(5) Mahant Puian Atal v. Darelian Da*. 
34 A. 48 (1912). 

(0) See Tbanga Karappo v. Arumags, 5 
31. 383. 384(1882). 

(7) Ib. ; Girjana t. Ivandasami, JO M 3*^. 
COO (IS8G}; T^aekerscy r. Horbliiim, 8 B. 
432. 150.451(2683). 
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prcbsly iucludc religious trusts, in consequence of ihr'^c rulings nncl doubts 
jich had been entertained. The contention that, while there exists the Kpccial 
lactmcnt, XX. of 18G3, for the proper appropriation of endowments of lands 
lating to temples, the words “ religions purposes ” should be considered as 
ferring only to eases where the endowments do not relate to temples, has been 
rtirruled (1) 

The public trust may also be either cxpre.«s or constructive. The first 
•e those which arc raised and created by act of the parties, and arc declared 
Y them either in word or writing. A constructive trust (to which this section 
80, though not the English Statute, applies) (2) is one arising, not by the 
it of the patty, hut by operation of law, where a trustee gains some personal 
Ivantage by avaiUng liimseU, and through the medium of his situation as 
'U3tee.(3) It is imposed on such a person to prevent him from holding for 
' IS own benefit an advantage gained by reason of the fiduciary relation sub* 
sting between him and others, and for whose benefit only it is bis duty to 
■it.(4) So, if a lease were the subject-matter of a public trust, a constructive 
.•ust would arise if a trustee renewed the lease in his own name. He would, 
I such case, be deemed to be a trustee for those interested m the original term, 
nd this would be equally so if the trustee was trustee of right or trustee de 
, )n tort. And were there a breach of such constructive trust, by making away 
ith the renewed lease or not applying its benefits to the purposes of the trust, 
leic would be such a breach of trust as is refened to in this section (6) It 
as been recently held that where it is proved that certain property has been 
eld for many generations for such purposes as the support of fakirs, and there 
no evidence that the property was ever held for any other purpose, the Court 
ught to presume the existence of a charitable or religious trust within the 
teamng of these sections (C) 

^Vhete it was objected that the section was hmited in its action to suits 
.dating to property, and that its operation could not be extended to spiritual 
Efices, it was held to be applicable where it is sought to remove the trustee 
om a religious ofilce, if, as the holder of such oQlcc, he is called upon to 
cercise business functions cithei as trustee or as manager of temple funds 
od properties, and thus necessarily possesses civil rights and consequent 
abihties.(7) 

5. There must be a breach of trust or necessity for directions. — 
'extly, assuming that there is a trust and trustee, it must he ascertained whether 


(1) Narssunba t' Ayyan, 12 11. 157, 15S, 
59(I88S) 

(2) See Subbayya t' Krishna, 14 ^L 186, 
02, 215 (1890) ; Jugal Kishoro v. LaLsh* 
iaada^,23 B. 639 (1899}; a c,IBom.L.B 
18;3Ianobar Ganeshv LakhmlianiGoTiiid- 

> 12 B. 247, 265 (1887); affd 21 B 50 
) 

(3) Lcwin on Trusts, 106, 11th od. j Budreo 


Das 3Iukjm r. Cliooiu J.al Joliurry, 33 C. 
789, at p. 806 (1906) 

(4) Id. : Godelroi TVusts, 2Dd ed. 193 

(5) As to soeb, tide poet; Budree Das 
Mukim r. Chooni l.alJobuiTy, 

(C) Slabant Puran Atal r Darstum Das, 
34 A. 468 (1912). 

(7) SbaiUjananda t. UoeshaiuDda, 3 
C. L. J. 400 (1903). 
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.Sca9T 

" {iittlirr or other rolief ” is, it lins 1)*‘Pn hehl. a «lerree for an acconiit (1) TIii' 
i3 now exprc'-oly mentioned in clause (li) nefore si scheme can lie settled for 
the management of n temple and its funds, an accsmnt of the trust property 
must bo taken. Until the trust funds arc aseertamed it is impos.siblc to settle 
a .scheme (2) The Calcutta High Court has in one case held that a suit for 
the removal of a trustee, and for the recovery of trust property from the hands 
ef a third party to whom it has been improperly alienaieil by the trustee, falls 
within tlie section (3) But this decision has been dissented from in tho same 
Court, (4) ill which it was held that peiFona claiming a title purely adverse to 
a trust arc not proper parties to a suit for the execution of the trust The 
Allahabad High Comt has also held tliat the alienees arc not proper parties, 
that a prayer for recovery of possession is not entertainahlc under this 
section, and that a suit for sncIi purpose could he instituted only by the 
tEustce.(5) 

The High Courts at Calcutta, (G) Bombay ,(7) and Allahabad (8) have held 
that m a suit under this section the Court may leinovc a trustee hostilcly for 
breacU of trust, and that the section applies both to contentioii-s and non* 
contentious cases Such relief was hold to be involved in clause (I*) of the former 
section, or to bo included in further oi other rebef.” The Madras High Court, 
llowc^cr, held, though at one time there was a difference of opinion on the point, 
that a suit to remove a trustee did not he under tine section (9) A prayer for 
removal might, liowever, be inserted where the right of suit existed independently 
of, and the suit was not brought under, this section (10) The amended section 


(1) Tricumdass Mulji *>. Khemji VulUbli* 
lias, 10 15 020, 020 (1892); Cliotalal Lakh 
luram t' JUnohar Ganesh, 24 15 50 (1899) , 
s c, in High Court, 12 B 247, 207 (I8S7). 
=?ce also Sayad Hasscmniian f Collector 
31 Kaira, 21 B. 48, 01 (1890) 

(2) Chotalal Lskhnuram t Kanohar 
iinesh. 4 C. W. N. 23 (1899) 

(3) Sajedur Raja i. Gour Jlohun, 24 C 
>8, 423 (1897): foU. by Stanley, CJ, in 

iJhaiaffar Husain t' Tawar Husain, 28 A 112 
(1905) 

(4) Budh Singh v Niradbaran Roj, 2 C 
i J 431 (1905) : Budreo Das MuUim r 
3Uooni Lai Johurry, 33 C 789 (1900), per 

iirlatt, J , in Ghszaflar Husain r. Yawar 
usain, 28 A. 112(1905) 

(5) Huseni Bcgam f Collector of Morada- 
wl. 20A 40, 49,50 (1897). 

(0) Rajedur Raja f. Gour Mohun, 24 C 
'18 (1897) : Mohiitcldm v Sayiduddin, 20 C. 
10 (1893); and seo Biihcn Chand v Sjed 
,ad.r. 551 A 1, 10(1887). 

(7) Tnciundajs Miilji r. Khemji Viilhhh* 


das, 16 B. 626, 639 (1892); Cbmtaman 
Bajaji r Dhondo Ganesh, 16 B. 012, 617 
(1888), Advocate-General f. Moulvi Abdul, 
18 B 401 (1894); Annaji Raghunath r. 
Xarajan Sitaram, 21 B. 556 (1896) ; Daoio- 
(lar Bhatji t. Bhat Bhogilal,22 B. 493(1896) ; 
Damodarbhat r. Bhogilal, 24 B 45 (1899) , 
Sayad Husscinmian v. Collector of Kaira, 21 
B 48 (1895) [a anit to removo trustees must 
therefore be bronght in tho District and not 
Subordiaato Judge’s Court); Girdbarlal v 
Xaranlal, 14 Bom U R. 1135 (1912). 

(8) Huseni Bogam v. Collector of Slorada* 
bad, 20 A. 46 (1897) ; Ginlliari TjiI t. Ram 
Lai, 21 A. 200 (1899) 

(9) Rangasami Naickan r. Varadappa 
Naickan, 17 SL 462 (1891); Sublwyya r. 
Krishna, 14 31. 186 (1890), ptr Jluttusanu 
Ayyar, J ; Narasimba r Aryan Chetti, 12 
>L 157 ( 1889 ) ;eon<ra,p<r Best aiwlTVcir.JT., 
in Subbayya r. Knshna, supra. 

(10) Timvengailah r Srimvasa, 22 31. 361 
(ISOO). 
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makes it now clear that it applies both to non-contentious .and contentious 
suita, and clause (o) expressly mentions the removal of a trustee. 

Aa clauses (6) and (c) allow of the appointment cf new trustees and the 
vesting oi the property in new trustees, it follows that the Conrt can take posses- 
sion from the old trustee who has been removed and give it to the new trustee. 
Whether the Court can grant relief by taking possession of trust-property from 
the hands of a third party, to whom it has been improperly 3lieD3ted,(l).ha8 
already been discussed. If there is a trustee and the suit is merely to recover 
pioperty from strangers and not for the execution of the trust, it does not cojne 
within the section. If, again, there is a trustee, but the buit be for his removal, 
then, till lio is removed, the trust-estate is vested in him, and he alone can sue 
strangers for possession When the new trustee is appointed be can 
8ue.(2) It has also been held that where there is a trustee, worshippers can- 
not sue strangers for possession, (3) though they aie entitled, inespeefive of 
this section or 0. I r 6 to maintain an action against any person im* 
properly interfering with their rights to worship (4) If, however, a suit 
merely for possession as against strangers is not within the scope of the 
section, this ijuestion does not properlr arise under it. It amounts simply 
to this, who has title under the ordinary law to sue for potsession; and need 
not be further discussed Within the terms “further relief” arc the appoint- 
ment of a receiver, (5) and the grant of an injunction, both forms of reUef being 
of a merely ancillary character, and a dociee for the cancellation of unauthorized 
leases (0) The Couit, in sanctioning a scheme, may provide for the appoint- 
ment of additional or new trustees, though such appointment may 
be in conformity with the original constitution of the trust, or vith 
the rules in foice lo respect to it. and a scheme framed is liable to 
variation for good cause shown (7) Where a suit is maintainable under thb 
section and the plaint seeks relief specified in that section, sect. 42 of the Specific 
Belief Act does not apply (8) 

"A suit.” — The procedure under BonuUy’s Act (52 Geo. III. c. 101) was 
by petition and summary order, whereas a regular suit is prescribed by tl’is 
section (0) There is, however, no ground for suggesting that a suit under 
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(IJ ScoSajctlurRajar. CowMoUun,24C. 

(1697), nt p. 423.aDil cursio nolo(JJ.p.373. 

(2) Bndh Singb r. TCirsdlntan Ttoy, 2 C. I* 
.7. 431, 43G. 43S (1905). 

(3) Kitroarnjo r. As3DaIi,23 3L WtlSO*!); 
,Ct]bt>arAps<lii r .iBanali. 23 31. IQ0(i.{1699}; 

Ueg-vm r. Collector of Mora^alnd. 20 
.4. 4C, M (ISOTJ; RsgtiDbar Dial r. Kesho 
Raoiftnoj, 11 A. 18 (ISSay. !$oc,'lioirewr. 
Kail r Jlalkri-hnt, 24 B. 

JTO, 17.'., I7fi, 1*1 (1890). 

(4) SuMiarava'tu r, 23 31 left m 


(5) Gxao.inancU .Uram n Krisf o (Thandra, 
S C tr. y. 404, 407 (lOOlJ. 

(0) Ram CIhurn Tewary r. Protap Chandra 
Dntt.2 a L. J. 448 (ISS6). 

(7) IVayag Doss r. TirtimaJa, 2S 3L 
(1903). A fchemc was framed by the P. C. 
la Prayaja e. Tirnmala, 9 Bora. R- 
(IW7); 8 c..3iI.A.T3. 

(S) yetni Ramt n Venkatacluralo. 2G.i 
450 (1902). 

(O) Fro 5«bl>.'»vya r Krishna, 14 -If. 

188 (4S«0). 
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lis section htis tlic cbaractcr of a summary proceeding. It possesses all tlio 
aaractcrUtics of a suit under sect. 9 of the Codc.(l) Where a suit which is 
ot within the section is instituted in a District Court, it has been held 
hat tho Court should not dismiss the suit, but should deal with it under 
cct 57, clause (a) (now 0. Yll. r 10), and r turn the plaint to bo presented 
o the proper Court (2) So, also, where a Subordinate Judge held that this 
ection was a bar to tho suit, no consent having been obtained, it was held 
chat ho should not havo proceeded to dispooc of the ease, but should have 
'eturned tho plaint to bo presented to tho Court having jurisdiction to try 
the suit.(3) 

“Any other Court. ’’•“■With reference to the words “any other Court 
empowered on that behalf,” it has been held that the notification empowering 
tho Court should not be directed to a particular judge and should not purport 
to deal with a particular litigation which on the date of the notification was 
pending before another Court (4) 

Execution,— 'So far as a decree under this section orders particular acts 
to be performed by tho defendants in tho management of tho trust, it may bo 
enforced by their imprisonment or by the attachment ol their property, or 
both.(j) And in order to obtain tho removal of trustees who Iiave infringed 
the schemo, the latter may bo amended so as to include a provision for 
removal, and it is not necessary to file a separate suit (G) In the under* 
mentioned ease (7) application was refused, as the requirements of sects. 235 
(j) and 200 of the former Code had been ignored Where an order was held 
QOt to invest a suit with a representative character, a person not on the record 
and not a member of the community of the plaintiffs, but claiming 
certain rights under the decree, was held to have no right to apply to compel 
the observance of the scheme directed by the decree.(8) The directions in 
a scheme framed may be enforced in execution on application by pereons 
interested (9) 

Settling a scheme. — Settling a scheme under this section is largely a 
matter of discretion, and the scheme will not be interfered with in appeal unle'is 
the discretion has been improperly exercised or the Court has failc<l to give due 
consideration to matters which it was bound to considcr.(lO) 

Costs. — ^The costs of the Advocate-General as between attorney and 


(1) Sliailajanandar. Umeshanaada, 2 C.L. 
J. 4G0, 4C9 (IdOS) ; Rangasasu v. Varadappa, 
17 IL atp. 4C8 (1893). 

(2) Muhammad Abdullah e. Kallu, 21 A. 
187(1899). 

(3) Jamal-ud din t Mujtaba, 23 A. G3], 
C33 (1003). 

(4) Abdul Karim r. Abdus Sobhan, 39 
C.UO (1911); lCaW.N44. 

(5) Damodarbhat v Bhogilal, 24 B 45 
(1899); followwl Prayag Doss r. Tirnraala, 23 


M 319(1905) 

(0) Ib 

(7) Sha Karamcband t> Ghelabbai, 19 
B 34 (1893). 

(8) Ragaya v, Rajaialnam, 14 51. 57 
(1890) 

(9) Pra>8g Doss v. Tirumala, 23 M. 310 
(1900). 

(10) KirpaSbanLarr ManoharTamlerkor, 
24JLL J 190(1912). 
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client conip, ns a rule, out of tlie ■trnst-fund.(l) The Couit inay also make .a 
similar order in the case of trustee-defendants if there liave been no improper 
conduct on their part. Bxit the Court has refused to {listurh tlie decision of 
the Taxing Jlastw that certain items ought not to come out of trust- 
funds. (2) 

“ Save as provided." — ^That is, the section is now m.andatory. Sec 
note, ante, Scope of the Sections.** (3) 


(1) Sec order m Pirmanendas «. YenayeV, (3) Natesa Pandara v Ramalingain, 24 

7 B. 19 (1878). - M L J. 653 (1012); VenVataraya Cliatlu r. 

(2) Advocate-General v Mouln Abdul, 20 KrUhttama Cljerlu, 24 M. L. J. 097 (1912) 

D 301 (1895). 
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PART VI. 

SUPPLEMENTAL PPOCEEDINGS. 


94. In order t<i,f revent the ends oj justice from being dejeuled 
Supplemental pro- tfiC Court may, if it is so -prescribed , — 
ceedings. {«) issue a tcarrant to arrest the defendant 

and bring him before the Court to show cause why he 
should not give security for his appearance, and if he 
fails to comply tcith any order for security commit him 
•io the civil prison ; 

(6) direct the defendant to furnish security to produce any 
property belonging to him and to place the same at the 
disposal of the Court or order the attachment of any 
property ; 

(c) grant a temporary injunction and in case of disobedience 
commit the person guilty (hereof to the civil prison and 
order that his property be attached and sold ; 

((?) appoint a receiver of any properly and enforce the per- 
formance of his duties by attaching and selling his 
property ; 

(r) make such other interlocutory orders as may appear to the 
Court to be just and convenient. 


Supplemental proceedings, — This section is new. It is inlendetl to 
generally define the powers o! the Court in this respect, specific provision l>eing 
made citlier by present or future rules. In this connection may I»e noted 
in tlie first p.aragraph “if it is so prescribed” in contrast with the phrase 
“in the manner prescribed,” which occurs in other sections, cj., sect. 
90, ante. As reganls security [clauses (a) and (&)!• the former Code dealt 
with security for rests. This section deals also with seenrity for personal 


/ 
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appearance and production oi property- As regards clauses (c), (d), (e), see 
0. XXXIX. rr. 1-5, 0. XL , and 0. XXXIX. rr. C-10 respectively, and notes 
thereto. 


[ 55 . 491 , 95- (1) in any suit in which an arrest or attach- 

497.1 ment has been effected or a tem'porary in- 

tainiS^^ISesi? attach- junction granted under the last preceding 
ment or Injunction on section, — 

insumeicnt grounds. appears to the Court that such 

arrest, attachment or injunction was applied for on 
insufficient grounds, or 

(6) the suit of the plaintiff fails and it appears to the Court 
that there was no reasonable or probable ground 
for instituting the same, 

the dejendant may apply to the Court, and the Court may, upon 
such application, award against the plaintiff hy its order such 
amount, not exceeding one thousand rupees, as it deems a reason- 
able compensation to the defendant for the expense or injui}" 
caused to him : 

Provided that a Court shall not award, under tliis section, 
an amount exceeding (he limits of its pecuniary jurisdiction. 

(2) An order d^erminmg any such application shall bar any 
smt for compensation in respect of such arrest, attachment, or 
injunction. 

Compensatlon.—Thb Bcction amalgamates sects. 491 and 497 o£ the 
last Code. Prior to this enactment in the Code, a suit for damages 
would have Uin for tJie wrongful suing out of mesne procef.B. And such 
a suit will lie now. But it must ho shown that there was malice and want 
of reasonahlo and prohable cauBc.(l) In the case of an application under 
this Section it must he shown that the arrest or attachment was applied for 
on insufheient ground8,(2) or, if the suit fails, that there was no probable 
ground for instituting it. Compensation may be awarded for excessive 
attachment, notwithstanding that the plaintiff may be Bucces3fnl.(3) A 
defendant, however, is not bound to apply for redress under this section, and 
by bmitting to do so, or by applying and failing to obtain an award. 
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(i) Goutki'ro r. Roboti, 2 A. H. C. R. 353 
(187(rj; Chowdluirco Shmaj r. Dvarka Dow, 
4 A. H. C. K 43 (1872) ; Dharmo Nftn'ui v. 
^'^»•mvlttyl)o^sc<^,18W.R, 110(1872); and, 
uf couT#", w Iicro tlwro has Lecn an offento it is 
fi<7tnrc<.««ryfiniltorrowu<oj (^oKannov. 
'/amrrrootUco, 18 W.u 27(1872). JVstotho 



tiahilily of a creditor who attaches goods not 
iiclonging to Itia debtor, boo IQsion Jfohun 
Roy r. llmukh Das, 17 C. 430 (1889). 

(2) &« Syed Ah r. Adih, 15 B. ICO. at 
!». 103(1890). 

(3) Mahomed Iteznondih on i\ Ifos^'in 
Ruh^h, W. R. 21. 
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lie doc*! not lo^c Ins riplit to bring a regular suit ; (1) though if he applies 
for compensation, nnv award whicli may be passed will bar a amt (2) Com- 
pensation can only be granted by the Court nhich disposes of the suit, (3) and 
on the recorded application of the defendant, and not of its own motion (4) 
A PronncLil Small Cause Court Las jurisdiction to award damages under 
this section to a defendant wlio«e property has been attached on insulflcicnt 
grounds.(5) If a defendant is arrested, he may apply under this section 
although he has not been summoned (G) In a summary suit, if a defendant 
lias been arrested before judgment and claims compensation for such arrest 
under this section, he is entitled on that ground to apply for leave to defend 
the suit, and, if a fnin^facic case is made out, leave to defend should be given. 
Under the Code, a cross-claim made by a defendant against n pbintiH 
cannot, in ordinarj’ ca«e3, bo set up ns a defence, except when it arises out of 
the very transaction sued upon and is in the nature of a set-off, but the 
special cross-claim provided for by this section, viz a claim for compensa- 
tion for arrest on insulEcicnt grounds, may under that section be taken into 
account in any suit, and tbe amount awarded ns compensation be awarded in 
the decree, and thus pro lanto bo a defence to the plaintiff's claim in the 
6uit.(7) 

It was licid tliat there was no appeal from an order awarding compeWtlon 
under this section (8) But see now sect. 101, clau.se (/). Under sect. 401 of the 
last Code, the Court has to award “in its decree.” Now the section runs “tn 
its order.” The order may, however, under sect. 30, be executed ns if 
it were a decree. As regards the amendment in clau.se 2, see the next 
paragraph, 

Compensation. — The corresponding section of the Code of 1859 concluded 
with the words "an atcard of compensation under this section shall bar,’* 
etc. ; therefore an unsuccessful application by a defendant did not debar 
him from instituting a 8uit.(9) And the same must have been held under the 
last Code, as it could not be said that where there has been a denhil of compensa- 
tion there has been an " aicard.” If, however, an application had been made 
and granted, then a separate suit for compensation was barred. The present 
word? “order determimng,” etc., are ambiguous, os by themselves they may 
refer either to the grant or refusal of an appbeation. A person is not bound to 
apply under tliis section. Tliere may be cases wliere the maximum amount of 
Its. 1000 is an insufficient compensation. Persons may sue who do not wish 


(1) Gouti^re v. Cbamol, I A. H. C. R, 01 
(18C9) ; Darnel r. Slohnn Bibee, 1 Agra, lOt 

(2) Gobardhuti Sfajhcc r. Banee Chnndcr, 
21 W.R. 375 {1874). 

(3) Ituro Soondureo f Bungslieo Mohun, 3 
W. R.JIise 23 (1805) 

(4) Itam Xarain f. Kumn, S D X. W, 
130(1803) 

(.5) Ibrati »• Sangwam, 20 5L .504 (1002) 


(6) S;ca All r. Adib, 15 B ICO (1890) 

(7) Boulct V. Fetterk, IS D 717 (1691). 

(8) XarasingaBbakshie GovindaBhakski, 
24 3L C2 (1900) ; Lok Xath t. Amir Singh, 
28 A, 81 (1005); Huro Soondarec r. Baboo 
Bungahee, 8 W. R. 332 (1SC7). 

(9) Xanda Kumar Sbaha r Goar Sankar, 
09 B. L. R. app 4 (1870) ; s. e , 13 W. R. 30.5. 
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to take advantage of tlic icmwly given bj' tliis j-cetion (1) ’i’lie provisioii'? of 
this section show that where a rlaim is dismissed an injunction cannot sul)‘!ist 
pending an appeal, or nntJl tJie period for lodging an appeal has elapsed ; for 
if such were the case the Court \\o»Id not hare had authority given it to grant 
compensation (2) 


(1) Wilson f. Kanbya Saboo, 11 W. R. 
143 (18G9) } as to the remedy by siut, Bee 
Joy Kalco Dassee u. Cband Kfalla, 0 W. R. 
133, 135 (1868); Nanda Kumar Shaha r 
Oour Sankar, 5 B. L R. opp. 4, C (1870). 


(2) Shatlcb Mohecooddecn v. SbaiLh 
Ahmed Hoasein, 14 W. R. 3S1 (1870). See 
Ram Chand n Pjtam JIal, 10 A. 000, 012 
(1888); raroiQ-ud-douIali v. Ahmed AJi 
Khan, 21 C 501, 50.3 (IROJ) 
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PART VII. 
APPEALS. 


Aiteals rno.M Orioikal Decrees. 

96. (i) 5ni'c where otherwise expressly provided in the lJ.640.j 
Appeals from ortjinal hodij of this Code or by any other law for the 
'**®™**' time being in force, an appeal shall lie from' 

every decree passed hy any Court excrcisin" original jurisdiction 
to the Court authorized to hear appeals worn the decisions of 
SHch Court. 

{2) An appeal may lie fioin an original decree passed cx 
parte. 

(5) iVo appeal shall lie from a decree passed hy the Court 
with the consent of parties. 

Appeal. — A d appeal is a stage in and part of tlie proceedings in a Buit.(l) 

There must be a suit, for if there is none there can be no decree, and 
therefore no apppal.(2) It is the removal of a cause from an inferior to a 
superior Court for the purpose of testing the soundness of the deebion of Iho 
former Court, (3) and the lodging of an appeal b thus equivalent to an allega- 
tion that the decree is mong and that the reasons which led to it are as stated 
in the judgment insufficient (4) It is a hearing before anotlicr tribunal, being 
iu this distinguished from a review, which is the reconsideration of the same 
subject by the same Judge.(O) The function of an Appellate Court is to 
determine what decree the Court below ought to have made. It may affirm, 
reverse, or ^’ary the decree under appeal.(6) The rule upon which the Privy 


(1) Ite Dull Chand, 9 B. L. R. 190, 190 
(1872). 

(2) Pcaiy V Baroda, 19 C. 480 (1892) [a 
jirocwding under sect. 84 of tho Bengal 
Tenancy Act ; and sco aI«o as to appLcations 
under sect. 03, Hussain r Slutootdhari, 14 C. 
312 (1887), and rrowcdings under sect. 91 of 
tUo same Act, Dya Gaxi c. Ram IaI, 2 C. 
W.K. 301,302(1897)] 

(3) Cluiipan c. Moi<lin Kutti, 22 M. CS, 80 


(1898). 

(4) Sit. Pan Korr v Bbugwunt Kocr, C 
N. W P. H a R. 19, 21 (1873). 

(5) Olobeswar Sing v. Bengal GoTerninent, 
73Ioo LA.283,300(1S59), though ez>neceMi« 
tale there may bo cases m which a review 
might take {dace before another aod different 
Judge. 

(0) Kiuto KinLur i Daroda Gaunt, 14 21. 
I .V 480, 490 (1872). 
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Council Ims imiversally acted is to aflinn tJic judgment, tmle-s their Lorddiips 
8ee tiiat the judgment is clearly WTong.fl) It is a nilc of practice that a Court 
of Appeal should not upset the judgment of the first Court on a question 
of fact, depending on the appreciation of ctidence, unless the loimcr Coixit 
is quite confident that the judgment is UTong Itut, after all, it is a rule of 
practice, meant for the guidance of Appellate Courts has-ing jurisdiction to 
deal svith questions of fact, and they arc the sole judges of the question 
whether a judgment appealed against on facta is wrong (2) An Appellate 
Court, in regular appeal, is bound to lake notice of n positive invalidity of a 
document crcatixl bya Statute, oven though no objection may have been nibcd 
to its admis-sion in the Court below The Appellate Court is thus bound in 
regular appeal to entertain an objection that a document is invalid for uant 
of registration, even though no objection may have been rai«ed to its ndnitssi' 
bilily in the Court below. “The bul«ork against fraud,” says ll'cst, X, 
“ intended to be comtituted by registration !>* of great public importance. 
Me think wo could not, consistently with the law, allow it (the unregistered 
document) to count as a part of the inaterwls on which we have to dispose of 
this case, supposing that the rcgistxatiou was, indewl, mdispcn«able to its 
validity*” (3) ^Vn appellant will not be nlluuod to raise m the Court of 
Appeal a point which he did not raise in the Court below, c\cn though there 
is some evidence in support of it, if the miture of that evidence is such that, 
by any possibility, the respondent might have been able to rebut, if that point 
had been raised origiiwlly (•!) If a party doMres or intends to make 
misconduct of a Judge a ground of appeal to the High Court, be ought always 
to draw the Judge’s attention to that matter cither by presenting a petition 
or otherwise, so that a proper reeonl may be at once made of the facts which 
he desires to establish in appeal (5) A pending appeal, without annulling 
the judgment appo.nled against, leases it subsisting ns a vnlid adjudication 
governing the rights of the parties, but the further litigation and all matters 
connected therewith are transferred to and placed under the control of the 
Appellate Court. During the pendency of an appeal, the power of the inferior 
Court in any way to deal with the litigation is completely in abeyance, except 
to carry out the decree which, of course, it is the duty of the Court to do, as 
the Code in terms provides that the execution of the decree is not stayed by 
the mere fact that an appeal has been preferred against it.(6) It is not only 
competent to a Court of Appeal, but it may be its duty under certain 
circumstances to take notice of events which have happened since the order 
challenged in appeal was made. The Court has inherent power to recall an 

(1) Khoorshidjec v. Mchowanjee, 1 31. 1. A. C59 (187U). 

431.442(1837). (i) £je-parl« Kirth, 10 Clj. D 410, -120 

(2) Pandurang r. Anant, 5 Bom. L. II, (1881). 

957, OCO (1003); IVmiina Bat e. Baleliet, 6 (5) Ram Koomar c. Sonatun, 3 C. L P,. 23, 

Bom L R 585, 580 {19C^) 24 (1878); see also Zaaaadat of Timi v. 

(3) BisiwA V Kalfc4pa, 3 B. 469, 491 Bennayjw,2iJI. 155 (1893) 

(1S77): too also n.imapa r Umanna, 7B. 133, (6) Ramanadliao r. Karajaaan, 27 31. 602, 

124 (1883): loulatl t Tasaddofc, 9 A. 335. COl, 605. 607 (1904). 

339(1881); Safdar Alt c. lAchman, 3 A. 554. 
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ordcr improperly or framlulently ulitainwl Where wron^; ha^ been done by 
order of Court, wlucli has been eet n«ide on appeal, the Court cxoruting the 
decree T\-ithout exprr*s authority is competent to put the parties in the 
position which tliey occupicrl before tliat order,(l) A decree of the Appellate 
Court merely affirming the decree of the first Court docs not give the decree- 
holder fresh time for performing a condition tmpose<l by the original decree (2) 
It has been held tliat the effect of a party preferring an appeal uas to re-open 
the decree so as to render it competent to the parties to agree that the case 
should be remanded for the trial of frcsli issues even on points not raiswl in 
the ground of appeal (3) 

“Save where.” — A h to the Court Fees Act, (4) sects. 0, 12, see eases 
cited. See sect. 19, Succession Certificate Act (6) (VII. of 18S9) ; sects. 17, IS, 
Guardian and Wards Act(O) (Vlfl of 1600); Chota Kagporc Landlord and 
Tenant Act (7) (I of 1870) , Lower Duimah Courts Act (8) ; Bengal Tenancy 
Act (0) N.W.P Revenue Act (10) (XII. of 1881) , Madras Act (IF. of 1807) 
in the case of suits (11) under JIadras Reg. VI of 1881 ; N.W.1*. Land Revenue 
Act (12) (XIX. of 1873) ; Small Cause Courts (13) (Act Vll. of 1806, 


(!) UUit Chobejr v Ruhika Prasad. 0 
C. L. J. CQ3 (1D07). 

(2) Ramasamy Kono i Sundra Konc, 17 
jr. L J. 405 (1007). 

(3) Natesa Grauani v Venkatrama, 17 
M L.J. 516(1007) 

(1) Ralkaraa r Golmd Kath. 12 A. 120, 
ISO (1800): Motl V. KauosiUa, IG A. 303 
(1804): Lurkliur t. Ram Bhajuii, 23 A W. N 
214; Vithal Krishna r Pal Krishna, 10 B. 
010(1880] ; SardarSingji V. Ganpat Smgji, 14 
R. 395 (1880) : Dada v. Ksgesb, 23 B. 48C, 
489, 490 (1898) ; Ajoodhja Pershad v. Gunga 
Pershad, 6C. 249 (1880) ; Raj Kristo v. Bama 
Sooadaree, 23 W. B 290 (1875), Gunga Monce 

V. Gopal, 19 W, B. 214 (1873) ; Kanaran v. 
Komappan, 14 M. 109 (1890) : Bai Anopo t 
Mulchand, 9 B. 355 (1885); Annamalai r. 
Cloete,4M. 201,208(1881). 

(3) Bhagtrani v. Alaani Lai, 13 A. 214 
(1891); Barkataniussai Tajibnniasa, 1 C, W 
N. X. (1895) ; Rama Reddi r. Rapi Reddi, 19 
>L 199 (1893) ; Alta Soondari v. Srccnath, 20 
C. 041 (1893) ; Nannhumal r. Gulabo, 20 A. 
173 (1003) ; Radha Rani t. Brindbun, 2 C. 

W. N. 59, 60 (1897) ; s. c . 25 C, 320 ; Ariya 
Pellai f. Thangammal, 20 ^L 442 (1890); 
Bai Devkon v Lalchand. 19 B. 790 (1891) ; 
dist in Bai Kand Koro r. Sha Magan- 
lal, 30 B. 272 (1911) As to aulBciency 
of security on application for certificate of 
administration, see Lucas r I,uca», 20 
C 215 (1891). 


(0) Pran Bandbu Siogb r. Bralimanioyco 
Lasia, 1 a W. N. 093 (1897); Mohitua 
Chandra Btsnas v. Taruu Saoker Gbosc, 10 
C. 487 (1802); Pakhvanti Dai r. Indra 
Karain Sing, 23 C. 201 (1805); /a re Bai 
Haakha, 20B. 007 (1895). 

(?) IVtag Nath Sab v. Mura Mumla, 24 C. 
219 (1896), and a» to second appeal, Kiu.du 
}Iahto r Budban Malito. 27 C. 608 (i90<;); 
sect. 44, Act V. of 1903, B. C. (Chota Nagpur 
Tenancy Act), Isnar IjiI Singh *>, Jagoo 
Sahu, 33 C. 378. 380 (1905). 

(8) XVIL of 1875 rcpealcil by Act XJ. of 
1889, and tho latter by Act VI. of 1900; 
Golam Rahman r. Fatima Bibi, 13C. 232,235 
(18SC) ; In re MuUa Ad]im, H C. 351 (1687) 

(9) Cogan Cband v. Casperz, 4 C. W. K. 4 1 
(1897) ; Gogban MoUah r. Ranivauar, 16 < 
271,281(1891): Lala Kirut Kftram t PaluK- 
dhari, 17 C. 320 (1889) ; KwUon i fcarvl i 
moni, 1 a W. N. 30 (1690) , hubb Kur.nti » 
Goroko Prasad, 3 C. W. K. 311 (1697) 

(10) DcoChumt. BcluPatliak.dl .A 21 T, 
210 (1899); Itcnl Prasad Kuari i l^utu* >i 
Bibi,23A 283(1001); CLotui .1.' , 

03, 60 (1880) : Kxubna Rdui ■ Jt.i ' 

A. 237 (1882). 

(11) Sadasira PclLi i >,<' ^ 

(12) ImiiazBanoi 

3’S (1889) ' ' 

(13) SriA»a&a<,i..,I ^ . 

232(1BM); 

Karaajee, 27 1’ i. , ' ^ 
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IJ. C.) ; (1) ifiulraa Kent Itccox'cry Act ; (2 ).‘iik 1 «hli rcff/inl lomi appeal fraiii an 
orilcr refusing to amend clerical error jn form of probate, (3) t>ec eases cited. 
See Kegistmtion Act, fleets. 72, 7C. TLc objection that “no appeal lit?" >» 
tiaiiall}* taken ns a preliminary objection by the pleader for tlic respondent. 
Hut the Court will none the less consider it on learning from the appolkint vhat 
the facts /ire.(t) 

"An appeal ahall lie." — A right of appeal h not a natural and inherent 
right attaching to litigation. It can only be given by Statutc.(O) A p.irty can 
onl}' appeal when *o allotted by Statute ; .tnd it is only the Court to which juris* 
diction is gis'cn to entertain an appc.il m a particular nuitter which can deter- 
jaiuc it.(O) And where there is inherent incoropetcncy in a Court, it has been 
hold that objection can be taken at any time, ami that consent cannot confer 
jurisdiction, (7) though as rcganlo. objections taken in appeal to want of jurb* 
diction of Courts of first inslnnce, fee now the provisions of fleet. 21, ntile. 

The scetjou docs not confer a right of oppeal from oil adjudications which ’ 
arc decrees w-ithin tho ineaning of fleet 2, bat m those eases only wlierc tlie 
right is not taken away by the Code or any other law (S) In order to 8U.slain 
an appeal it must be flhown («) that the party has the right to appeal, and (6) 
that tho Court to wlueh he desires to prefer the appeal h-is the right to enter* 
tain it. A distinction must be dMwn between provisions which confer rights 
on parties and those which confer juri-'dictioD on Courts. This section does 
not deal with the junsdu-tum of Court.s, but with tin- rights of appeal given 
to partics.fO) 

From every decree.”— An .ippc-il he* fiom the decree. ^\‘iIere there is 
no decree there is no appeal iVs to what h a decree, see notes to sects. 2 and 


Uviny Das Bhukut, 24 C. 455 (189C), Sooo- IHC-L-J i23(iflI3]. 
detlal i'. Gooi Prasad, 23 B 414 (ISOfl). The (6) Pti«y r. Percy, J8 A. 375, 373 (tSOCJ ; 
character of a suit, awt! therefore tlie right ot Meenakshi Natdoo v. Suhrarnsniya Sasfri, J i 
Appeal, Is not ollercd Cy the modun wlueh * I A. ICO, 1C3; s. II JL 2(J, 34 (18S7)} 
Judge invested with both onlmary end Small Karayan Ballal ». Secrolary of Stale, 20 1®. 
Causo Court Juriadtction tri'Xi a euit Slian* 803,805(1895) ; Totaltamr, Isliar Das, 9 A. 
karWiiii f Somahhai. 25 B 417 11900), toll. 410(1837); Parasuram r. Seahiw, 27 JL 501, 

in IndfA Cliandra ilpkcrjcc r Srjih Chandra 50S (1903). In re Court ot Wards Estate, 

Bduerjee, 40 (' 551 (19J3). Raja Pertab Sing.7 W. R. 222 (18S7). As l'> 

(1) 3Iir IVaziruddin p. iaU DorkiKamlan, apiicalsundcrthcl.andBci’cauc Act, XIX. ot 

C C. Xfc J. 472 (1907). 1873, sec Miaz Kegum t’. Abdul Kanm, 14 A. 

(2) Doutaraju t\ Xekialapinlj. 1 7 Jl. 1* J. 500 (I8S2) ; Siubbaa Lai t-. Tiloki Chand, 3 A. 

120(1907). UI9 (1880); and under Land Aci^nuitiun 

(3) Gumdia f. lUjeshwari, 27 C 6 (1899). Act, 1. of I8W, Balaram f. Sham Sunder, 23 

(4) Bebary iJil Pnndit r. Kedarnath 0.526,529,530(1800) ; Sbeorattaa r, Mohri, 

Mullick, 18 e. 469, 473 (1891). 21 A. 354 (1899), 

(5) Xsthuboi p. Manordas, 36 R. 360 (7) Sc© notes to sect. 9, ontr. 

(19IJ) ; 14 Botn. L. II. 325. 331 ; Rangoon (g) BaUtaran r. Cobmd Nath, 12 A, 129, 

Botatoung Co., Ltd. tv Collector, Ratigoot^ 155 (1890). An adjudication between de* 
39 1. A. 197 (1913); Tho Sjiecial Officer, fendantstn Interpleader is a decree: Uaha* 
Salsctte Budding Silcs n Dassbhai, 17 raj Singh i>. Chiltar JIal, 30 A 22(1907). 

C. TT. K. 421 (1913); IVayag Naraln r. (y) Ckilam tv Rahraao, 13 V. 232, 335 
Sukhdeo, 17 C. L, J. 605 (1911) (and not (188CX 
1>1 mutual cuDscnl), Ram Soalii r. Gray, 
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47, ante. In the tirst part ol the eoctiou the word "decrees ’’ and in tlic con- 
cluding portion of the first p.iragrapli tlic word "decision" is used. But this 
difference of language does not mvoUc any distinction. The appeal must be 
strictly from the decree, that is, the appellant must object to the decree before 
he can be allowed to enter upon his detailed objections to the judgment.(l) 
The object of an appeal is to correct tlio decree. An appeal lies from the 
decree, not from the judgment. There is, therefore, no appeal to a party in 
whose favour a decree is passed simply because there may be some expressions 
in the judgment which led to the decree wliich may be considered ptcjudicbl (2) 
An appeal will not he from separate determinations of isolated issues of law 
or fact before taking e'^dence on the remaining issues.(3) If findings have 
been recorded upon some issues against a party and he desires to have formal 
effect given to them by the decree so as to allow of his filing objections thereto or 
of appealing therefrom, he must take steps to have the decree properly brought 
into conformity with tho judgment, so that there may be matter on the face 
of it to show that something has been decided against him. In other words, 
he must obtain insertion in the decree itself (which alone contains the final 
determination of the cause and not the judgment] of such portions of the Court'H 
findings as he considers himself injuriously affected by, so as to place bimself in 
the position which the statute recognizes as gt\*ing him a right to impeach the 
decree. If he fails to follo^7 this course, the decree, though in general terms, 
will stand good, as finally deciding tlit issues rabed by the pleadings upon 
which the ultimate determination of the cause and the decree itself actually 
tested. More than these the decree cannot cover, and the findings in a judg- 
ment upon matters which subsequently turn out to be immaterial to the grounds 
upon which a suit Is finally disposed of as to the plaintiff’s tight to any portion 
of the relief sought by him as declared by tho decree, amount to no more than 
obiter dicta, and do not constitute a final decision.(4) When mote questions 
than one arbe in a suit, according to the circumstances of the case depending 
upon the nature of the questions and of the deebion arrived at. It may be 
either necessary to decide them all, or sufficient to decide only some of them, 
for the disposal of the suit. In cases of the second class, the Court may 
either decide only the questions that are found necessary to decide, or it may 
decide all the questions rabed. In the latter class of cases, again, the Couit 


(1) 3It. Pan Kooer t. BLugwant Koocr, 0 
X. W. P. H. C R. 19, 21 (1873) 

(2) Knahnasami Ayyangnr r. Rsja Gopala 
Ayyangar, 18 IL 73, 87 (1893) ; Shama Soon- 
duree r. Dignmburee, 13 W. R. (1870) ; 3It. 
Pan Koocr r. Bhugwant Kooer, 6 N. W. P. 19 
(1893); Annnsujabai r. Sakliaram, 7 B. 401, 
460 (18S3). See also Vithilinga r. VithilinBa, 
15 U. Ill, 120 (1891); Ghcla Icharam i. 
Sankal Chand, 18 B. 597, G02 (1803) ; Muttu 
Kumarappar. Atumuga, 7 3L 145, 140 (18S.3) 
In Run Bahadoor r. Luclio Kocr, 12 I. A. 23 ; 
8. c, 11 C. 301 (1804), Iho appeal was not 
.ngainst the decree, but a finding in tho judg- 


ment. The decree waa uot vu i', i u' 

was made in spite of it, Au*t tv’ c- t-i 
Tujudieata,KBBi\*T B-dLu, i3t~J7(l:.',> 
Tbaknr Slsgnn r. Tlmkur ■, I'' ^ 

047 (1891); Peary t. Amb. ' / 

905 (1897); Elub CUi-n • J 
17 A. 174, 184 (1895) 

(3) /ft re petition Ooji' * ' t 
RajaPutabEiog, 7 J ~ 

(4) Jamaituim-z.' I ' 

(1885); s.^ ftL-i . ^ , 

Boldu, 6 1' 311' J-' » ' , '2* 

Ramlial, -v,.- 
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limy ciflier embo<ly fho rctiill of 1(3 decision upon every question in tlic dftrcc 
in the form of a (lednmtion or otherwW, or it mny not do eo. Ca^es of tliw 
liist-raentioncd description, A^nin, «ul»-<lmde into tno cJaMe.s, in one of which 
the decree is supported by the decision upon each of the questions detenuined, 
und in the other it is in spite of the decision upon roiiic of those questions, as, 
for instance, where a suit fails upon the question of limifation, hut the 
question of title is found for the plaintiff.fl) The mere fact that n Court has 
gone on to determine a question which it couJd not determine so as to bind 
tlie parties does not give a right o! appeal Against a decision on such a 
question (2) 

The former section nllou-ed an appeal from any part of the decree nhich 
may also be of a provisional or preluiiinarj’ tharncter, sucJi ns a decree in a 
partnership or partition suit (3) Though an appeal wns alJowed against a 
portion of a decision, yet there should, it was held, bo n decision relating to 
the disposal of the entire suit. (I) The n-ords “or from any part ’’ hasx been 
now omitted 

“ Courts authorized to hear appeals.” — See the v,uious Civil Courts 
Acts, and m Act XII of 1687, sects. 20, 21 ; sect. D5, Indian Divorce Act 
(IV. of 18G9) (3) As to Admiralty jurisdictioo, see notc.(C) 

The subject-matter of an appeal should be valuotl (7) for the purpose of 
jurisdiction, according to the laiv in force at the date of the appeal and not of 
the suit nhich led to it.(8) Uliere a plainti/l definitely fixes n certain sum ns 
the amount of bis claim, this must be considered ns t)ic value of the original 
suit and the appeal will lie accordingly ; but where he fixes a certain sum ns the 
amount of his claim only npproximately or tentatively, and praj-s that fho 
amount of liis claim may be ascertained in the course of the suit, then the amount 
found by the Court to be due to him must be regarded as the value of the original 
suit for the purpose of determining the forum of nppcal.(9) 

EX’parte decree (clause 2). — The clause allowing appeals from cx-partc 
decrees was added by sect. 45, Act VU. of 1833, previous to which Act it was 
doubted whether an appeal was given iosuclicases.(lO) 

In Jonardan t». Ramdhone.(Il) tlio Oilcutta High Court said that 
“ when a decree is passed ex parte against a defendant, a remedy by appeal ii 
now always open to him by sect. 540 of titc Code as amended by Act T-TI. of 


(1) Pcarj' Mohan v. Ambica Cborn, 54 C. 
000, DOS, VOS (1SV7). 

(2) Dya Gazi r. Ram Lai, 2 Ct W. X. 351, 
35Z (1807) 

(3) Krishnasaml Ayyangar r. Rajs Gopata 
Ayyangar, 18 M. 73, 87 (1803). 



ary Jnnsdiction.’* 

(S) Muttammal r, CliionaDa, 4 2L 230 
(1S3J). 

(9) GuIabKLani’. Abdul WaUah,3t C. 3(3J, 
369; s. c., 8 a W. y. 233 (1901); toll 
IjjatuUa Shuiyan v Chandra Mohan Banerji, 
II C \Y, N. 1133 (1007) ! 8. 0., 6 G L. J. 225; 
Ramjit Misscr i. Bamador, 17 C. W. 
lie, 119 (1912). 

(10) See Lai Smgh r. Knajan, 4 A. 537 
(1832): AJudhia r. Balmuhund, 8 A. 351 
(18S6) ; ICaruppaa f. AyyathoraJ, 9 Ah 4i5 
(1880). 

(11) 23 C. 738, 713 (18QQ). 


njr 
fll» ( 

pen/ 
hs : 
L'f-'s 
il ti- 
OTJa; 

bf*o 

niif 
tf d 

ottt 

Cod. 

I lb 
* d' 
tin 

ivTf 
to fn 
Slid. 
W 

Tjp-ja 

thed 

Jljiti 

'’pa 

^*CTf 

proc. 

t 

Me 


SDcii, 

aoij 

Corft 

\ 


«)t 

«)} 



r>rT Ml. 


AITKAL*:. 


3b7 


. 4 ; 



Ilui >u<]i a rpmc<iy c.-»n fniMciou% only in tlio*c ca»r«, and iLfir 
mnnlvr mu't l>e fm.Ol, in wliich the rx parle dwree titlirr nronj^ m J-iw on 
tlic f.nrc o( the rroc^'MiiiR or i< upon f^dence ro weak that c\rn 

thoupli unrebuUM it i< in^ufiirirnl to the «icfrcc. In the pteat 

m.ijority of ra«M in which n defendant ha\inp a pood defence ha§ had on rx 
parte decree paf«rd opain^l liim, the di».advftn1apc he !af»otirs under ia lli.at he 
has not l>een oWe to rnhMnnti.itc hia defence hy evidence Wfotc the Court. 
Upon the record, na it rtand*, the rx yvrrfc decree m.ay un.aa'.iilalilv, hut 
if the defendant haa an opportunity (nhich he was pre\cnted from having 
owing to some sufficient cau«e) of pl.acinp on tlie record evidence which he 
could have adduced to sub5tantiAtc hia defence, no such decree should have 
been pasacd. The remedy in nuch o case cannot be by way of appeal, which 
roust ordinarily proceed upon the record as it atania. The proper remedy must 
be the one provided hy sect. lOS of the CckIc.” In Sadhu Krishna Ayjar r. 
KurpaB,(l) however, Sir Arnold White, C.J.,*aid that these observations were 
merely oliVcr, and he added “ they seem to me to Involve the reading into the 
Code of a great deal which the legislature might have said hut did not say. 
I think it mu.*t be taken that the Legislature by accident or design has given 
a right of appeal apart from the merits, against an order on the ground that 
the defendant was not in default in failing to appear and against an cx porte 
decree, also apart from the merit* upon the same ground*. There is a power 
to remand a ca<e when the Appellate Court reverses an order refuring to set 
aside an ex parte decree, and it seems to me anomalous to bold that there is 
no such power when the Appellate Court allows an appeal against a decree 
upon the ground that there ought not to have been an cx parte decree against 
the defendant.” (2) In this case h was held by tbe Full Uench that when a 
suit is decided ex parte an Appellate Court, to which tbe appeal from the decree 
is preferred under sect. DIO of the former Code, had jurisdiction to reverse the 
decree of the lower Court on the ground that such Court wos wrong in 
proceeding to decide tho suit ex parte and remand the suit for re-hcaiing (3) 

Appeal as to costs. — See notes to sect. 35, which deals with the general 
power to award costs. 

Consent decree (clause 3). — ^No appeal lies from such a decree. A 
consent decree cannot be set aside by appeal or by motion (4) For setting aside 
such a decree there arc two available modes of procedure : (o) by a suit ; (6) by 
an application for a review of tho judgment sou^it to be set aside. But the 
more proper mode is by an application for rcview.fS) 

Who may appeal. — In the first place, whatever may be a party’s rights 


(1) 30 5L St.CO.F. B. (1000) 

(2) 30 IL W. 60. 

(3) Foil. Ferumbsra Nayar r Subrahioani* 
an Pattar, 23 M. 415, and Ilabib Eaksb r. 
Baldeo Prasad, 23 A. 167, 168 (lOOlb and 
dissenting from Jonardan Dobey v. Uamd* 
hono Singb, 23 C. 733(1890) ; Parvatishankar 
p. Bal’Kaval, 17 B. 733 (1802) ; Caussancl v. 
Souies, 23 JL 2G0 (1899) ; Badha Krishna v. 


Kuppar Ayyangar, 30 31. 64. 

(4) Fatmabaip Sonbai, 30 B. 77 (1011). 
(6) Ausbootosb v. Tara rrauana. 10 C. 
012, 616(1884). See also Kistaiini p. Nando 
Lai, 20 a 801, 007 5 » c , 3 a W. N 10 
(1809); Biraj Mohim v. Chintamo 
W. N. 877, 878 (1801) ; Bhutna 
Lai, 0 0. W. N. 82, 85. . s- 
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under the general law, lie may forego them and dehar liinisclf, or he estopped 
from asserting them. If, therefore, an appellant agrees not to appeal, he cannot 
do BO.(l) A party, it has been held, may also otherwise be barred from 
appealing. Thus, where a decree was obtained against A and others, and A not 
appealing, the decree was sot aside and the case remanded on the appeal of the 
co-defendants but rc-aflirmed by the first Court, it was held that A could not 
appeal from the last dccrec.(2) In the under-mentioned ca‘-e,(3) however, u 
suit having been decided by the first Court after an intcr\'cnor had been made 
u party, it was remanded for trial on the appeal of the intcn'cnor whose name 
Avas ordered to bo expunged from the record. The suit was decided again in 
favour of the plaintiff, but the decision was re\-crscd on appeal. It was held 
that the fact of the defendant lianng in the first instance allowed the intcrvcoor 
alone to appeal, did not debar him, after the case was reopened by remand, from 
appealing in bis own person. 

Chapter XLI. of the last Code treated of appeals from original decrees, 
and Chapter 2CLII. m the same Code of appeals from appellate decrees. It is 
provided that an ap|>cal shall be from such decrees generally. It is not expressly 
said by whom an apiieal may be preferred, but it may reasonably be assumed 
that any party to the suit in %rhich a decree is passed may, if dU.«atisi)cd with it, 
appeal from it. 0. XLI r 03 refers to the judgment in ajipcal from original 
decrees, and enacts that it may be for conlirming, vaiymg, or reversing the 
decree against which the appeal is made, and applies under sect. lOS to judgments 
in appeal from appellate decrees. Hence, also, it is inferrible that the parties 
who are allowed to appeal arc those who desire that a decree should bo varied 
or reversed (4) 

But a pro forma defendant against whom no judgment has been given Las 
no right to appeal, even if another party has been found to be the owTier of the 
land, inasmuch os such finding carries with it no legal consequence ns against 
him.(5) So in the under-mentioned ease (C) it was held that the tenant bad no 
reason to object to a decree, which was altogether in his favour, and it uas 
not competent to him to present an appeal from the finding on on issue Even 
in the case of findings inserted in the decree itself it ia not necessary to appeal 


(1) Uloonsheo Jtmeer Ali t. ^boraocc 
Inderjit Koer, 14 SL I. 203 (1971) : ^iMnt 
Das i'. Ashburner, 1 A. 207 (1876) ; Protab 
Cbunder Dafs r. Arathoon, 8 C 455 (1SS2); 
e. c., 10 C. h. B. 443 ; Babb Pas CbakTororti 
% Kobm CbuQdet Pal, 29 a 306 (1901) ; s. c . 
0 0. W. N. 121 ; Dttam Cbacdra Kirthj r. 
Kbetra Kath Cbattopadbja, 29 C. 577 (1901) ; 
in Bsjmoban Gossain p Gonrmohun Gossain, 
8 3Ioo. 1 A 91 (1859), a decree of an 
Appellato Court ^btained after compromise 
was held to be fraudoIeDt and was set aside 
If a person carries on an appeal contrary to 
bis Agreement a suit for damages mil lie: 
Jnti Ram'v. Dam Bain.'O C L. B. 074 (1879) 


See aUo P.agobir Dyal t East India Com- 
pany, Fulton, 146 (1813). 

(2) Ifand Kisbori Singb i-. Baliuokund, 1 
Shomo 12 (1877). 

(3) BucLb Singb n JIitza Masbook Ali 
Beg, 15 W. R. 572 (1871) 

(4) Jutnn.'t Sisgh r. Ivnmar-un nissa, 3 A, 
152. 150. 157 (IBSO). 

(5) Ram Dass Lusbkor v. Hurcchar iloo* 
tcrjec.23 W. R. 86 (1874) 

(6) 3Iuttu Kamarappa v. Aruniuga, 7 5L 
145, 149 (1883) ; os to objection to finding in 
Appellate Court, seo Rajai i’. Appaji, Bom P. 
i 18SS, p. 220, cited in Bibi Ladb Begum t. 
Bibi Raji Begum, 13 B. 652 (1888). 
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if l!in finilinp^ I'c on nlncli arr not tioro^virv for tlio drri^ion of flic imit 

in ttliirh ihrv nro rai®''il (1) 

Af^uminj; there otlirrwi'c no bar the que.'!ion lo who may aj'pea! i« 
detorminahle by the cominon-srn»e rnn«i(lernlion that there ran he no appeal 
when there is notlanp to np]»eal al>out A perron, therefore, who la no party (2) 
to the suit in whirh a deeinon la p\en ran, aa the decree dora not affect him, 
have no ground to appeal therefrom The penwn appealing muat at^o have 
been a party when the decree waa par«ed. Thua n |H*r<on waa onre made a 
party lo a ruit, hut the decree w.va act ande, the aiiit na ngainat bim rliamiared, 
and the ca<c remanded for tnal. From thia laat decision he appealed, hut the 
Court ordered the appeal to be plruch olT a^ made by a perron no longer a party 
to the auit (3) A party, bowewr. to the ruit when the decree |r pafreil, or when 
they have been hrouglit on the record, hir repre«entnti\e (^) or oraignee (5), may 
appeal regarding their own nglit a invnde<l hy the decree (C) 

Ordinarily only the party ogain«t whom a decree ir paired, that m the 
perron ordinarily injunourly affected hy the decree, can apjwal. For the tamo 
reason a perron ogam«t whom a suit has been ibrimRsed usually cannot appeal 
against the decree, ar he ir not affected other\ri«e than lienefieially by it. Dut 
in some rases a suit may be dismis«ed nr against a defendant and yet the latter 
may have a right of appeal It is not iiecausc a suit is formally dismissed that 
no appeal her, but bccauro such dismissal ir ordinarily not merely no grievance 
but an actual benefit to the defendant. Tlierc ir nothing to complain of. If. 
however, a party is aggrieved (7) by a decree then, noiwithrtanding that the suit 
ir dismissed against him, he may appeal. 


(1) OhclalclibarAmr Sankstchand Jetha, 
Isa 007 {1803). 

(2) See Caemmerer v. Circli, 1 Mad It. C. 
R. 8(1802) ; where, bowcTcr, an objection WM 
taken to a next friend being beard on the 
ground that ho waa no party to tbo suit, it 
waa lield that the Court would not entertain 
tho objection at tho instanco of tho party 
tlirough whose fault tho error occurred, viz,, 
that the next friend only and not the tninor 
had been made respondent to tho decree 
appealed from : Bhobotarini v. Sreo Bam 
Paul, 9 C. 629 (1883). An exception also 
exists in the case of an auction-purchaser 
who, as well as a decree-holder and judgment* 
debtor, may appeal from an order setting 
aside an execution sale, though bo may not 
hare been a party to tho suit . Iliralal Ghoso 
V Chundra Kanto Ghosc, 2C C. 539 (1890) 
The case to the contrary reported at p. 641 
was uncontested and is of no authority. 

(3) Gokool Pershad Deschito v. Brojo 
.Moneo Debia, 21 W. R 259 (1875). 

(4) Fco Jugoo Lai v. Lalla Bhikun Lai, 5 
W. B. 133 (1860). 

. (5) Fi-e Gajailhnr Prasad r Ganesli Tewan, 


7 B. L R. 149 (1871). In Atoheshwar r. 
Kushabas.S B. Sts (1877). which was decided 
under tbo Code of 1859. the transfer was 


proTidcd for by O. XXII. r. 10 See Ahmed* 
bhoy r. Vallecbhoy, 8 B. 323. 330 (1831) j 
Rajarain r Jibai, 9 B. 161, 150 (1834). Tho 
case of Jsduputtce v. Chundcr Kant Bbattn- 
charjee, 9 W. R. 309 (1808), was a rule. Tho 
purchaser was not added, but subatituted 
for the plaintiff, apparently without tho 
latter's concurreoce. 

(0) Sm Kliernmkrco v. Nilumbur Mandol, 
2 W. R 227, at p. 231 (1805). 

(7) 3lusst. Pan Koocr v. Bhugwoat Koocr, 
0 N W. P, 19 (1873). It most be held that 
in appeal, as well as in renew, the appellant 
must bo aggrieved by tho decree,” per 
Jardine.J.; andscc also per Pearson.J., and 
Stuart, C.J , at pp. 23, 2S ; Lachman Singh i . 
Mohan, 2 A. 497, 499, 501, per Stuart. C.I. 
“ I am now quite ready to accept the principle 
that an appellant must be aggrieved by the 
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The general question Tvhether Buccesaful dcfentlants in a suit can nppcal 
from the decree in their favour has been raised in Bcvcral eases, though under 
different circumstances. In the fimt of the last-mentioned en«cs, which was 
one in which the defendants had no contention infer te, btit on the contrary a 
common interest against the plaintiff who wa.s the respondent in the appeal, it 
was held that as the appellants had no ground of complaint, and as the appeal 
was against a decrecwholly In their own favour, the legal meaningofwhlcli was 
that the plaintiff’s suit altogether failed, there was no nppral.(l) In the 
under-mentioned case (2) the plaintlfTa suit had been dismissed. Tlie defen- 
dant appellants did not desire that the decree dismis'^ing the suit should he 
varied or reversed. The attempted appeal, which was disallowed, was by one 
defendant against another, the mailer in issue being the authenticity and 
validity of a deed of conditional sale purpoiting to have been executed by one 
defendant as vendor in favour of the other os vendee. So again a party 
cannot appeal to protect a possession whicli he has disclaimed to hold 
except on behalf of another p.arty whom he is not authorized to represent 
and who has not appealcd.(3) In such ease lie is not interested either on 
his oc on such other party’s behalf (■!) Inasmucli os on appeal lies from 
the decree and not from the judgment ; (0) therefore a party cannot appeal 
from a decree which is altogether in his favour simply because there may 
be findings or expressions in the judgment which may be prejudicial to 
liim.fO) In a suit for rent m which the only real ivue was whether one X. 
was or was not liable for rent, and in which Y. the alleged purchaser of the 
tenure was held to have been wrongly made a party on the application of the 
tenant, it was held that Y. had no right to appeal against a decree given 
against X. praying for a declaration of her (Y.’s) liability for rent as purchaser 
from the tcnant.(7) On the other hand, an appeal lias been held to lie by 
defendants against whom specifically no decree was made, but whose defence 
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iToctco,” per Spankjo, J , fit p 601 , and see 
pp 607, 60$, per Oldfield, J This case 
dissents from Saroop Oiiindcr Pal r. Dombol, 
1 W. B. 72 (ISCi), wbicli does not appear 
to be correctly decided. 

(1) Musst. Pan Koocr v. Bbugwunt Kooer, 
6 N. W. P. 10 (1873) See onthiscaso Jamna 
Sing V. Kamar-un-nisa, 3 A. at pp. 15-1, 165 
(ISSO). 

(2) Jumna Smgh v. Kamar-uu-nisa, 3 A. 
162 (1880). 

(3) Shesbayyar v. PappuTaradayaugar, G 
185(1892] 

(4) See also Doorga Mobaputtnr v Radha 
Mohun Mytee, 15 W.R 580(1871) Where 
a Hindu widow sued jointly with her sons 
her suit was dismissed, she did not appeal, 
and it was held that her sons who bad no 
interest in tlie result of the suit were not 


competent to prefer a second appeal 

(5) Shama Soonduree Debia v. Digumbareo 

Debut, 13 W. R. 1 (1870) ; Musst. Pan Koocr 
r, Bhugwant Kooer, 6 N. W. P. 19 (1873); 
Ram Dass Lushkar v. Hurechsr Jiookherjee, 
23 W. R. 80' (1874) ; Muttu Kumarappa r. 
Arumuga, 7 145, 149 (1833) Yfle ante 

Decrees.” 

(6) Fi'ie ante " Decrees ” 

(7) Slusst. Oogneo Cliowdhrain Shaikh 
KeratnutooUah. 17 W. R. 219 (1872) ; dist. in 
Krishna Chandra Goldar v Mohesh Chandra 
Saha, S A. CqI. H.G 2310 of 1902, in which 
the plaintiffs hod themselres added, the 
auction-purchaser alleging that he was a 
rnero benaradar for the former tenants, and m 
which the Lower Appellate Court wrongly 
set osido an order which the appellant had 
obtained under sect. 103 of the former Code. 
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to the ^uit wA« n'*f'fv«’\rily «li»poie(l of by the dwrec.(l) In order lo see 
what (he <l''creo really mean', the Court may look not only into the judgment 
hut into the pleading* If the decree, although apparently, and eo lar as It 
goes, favourable to the defendant-*, i* yet imperfect and not eelf-expUnatory, 
and when read by the light of the record really unfavourable and may prove 
injurious lo them, then the defendant*, being aggrieved by it and having 
every interest to appeal, may do no (2) In short, any person who being party 
to proceeslings in injuriously atTected hy a decree passed therein i* entitled to 
appeal (3) And if this he shown, it i* immaterial that the auit may have 
been dismissed a* against him. 

Ordinarily a case is tlecide«l upon issue.* Wtween the plaintiff* on Ih© ono 
Bide and the defendants on the other. Thus a defendant, whether interested 
or pro /urmn only, cannot appeal against a co-defendant (4) unle«.* the 
Court has dealt with the case at the hearing as rairing not only a ques- 
tion between the plaintiff and defendants but also a* between the defendants, 
in which ca«e ono of the defendants can appeal against the decree os between 
himself and the other defendant (5) ^\^lcn Iho decree of the Lower Court 
proceeds on a ground common to all defendants the Appellate Court may, 
on appeal by one of the defendants against the whole decree, reverse the decree 
in so far a* it affects the other defendants though they have not joined in the 
appeal (0) 

97 . Where any ‘party aggrieved hy a preliminary decree 
Appmi fnoi P""®* “/'c'' commaKaiictU of this Code 

decree where no appeal docs not appeal froiii stich dccTCC^ he shall he 
from preliminary decree, epfccludcd from disputing its COTTCdnCSS in UMJ 
appeal which may he preferred from the final decree. 


(1) Jamas Das v. Udey Ram, 21 A. 117 
(18DS); and see also Ram Golam v. Shoo 
Tahal, 4 A. 2G6 (187G], in which an appeal 
was held to ho on the ground that the respon- 
dent’s suit should have been dismissed 
absolutely, and not in such a manner by 
negativing the defence, that the respondents 
were at liberty to come into Court again. 

(2) Luchman Singh t* Jlohan, 2 A, 497, 
500, 601 (1879), 

(3) See Jlirhamdee v. Nazerun, C C, 19 
(1880), which was a case under sect 28 of 
Act XI. of 1858 (Guardian and Wards), which 
provides that all orders shall be open to ap- 
peal under the rules in force for appeals in 
miscellaneous cases (i «. appeals from orders 
under sect. 583 of the former Code) Similar 
language was used in that section and in ss. 
540 and 584 of that Code 

(4) Gudadhur Bannorjee r Musst. Mun 


filohinco Dcssia, 7 W. R. 300 (1807) t Ram- 
cssur GhoBO e. Azeem Joardar, 17 W. R. 373 
(1872); Jamtia Singh v. Karoar-un-nissa, 
3 A. 125 (1880) ; Kasbee Cbundor Bay r. Sra. 
Doorga, II W. R. 410 (1809) ; but it he a 
allowed to do so ho is estopped from asking 
that the decision may bo set asido for want of 
jurisdiction, i5. A person cannot, ho««Ter, 
appeal so as to affect another’s tights under 
the decteo unless he makes that other person 
a respondent ; Ram Uohun Dey v. Kangaleo 
Gopee. 20 W. R. 149 (1873) : as to cioss 
appeal, SCO Sched. I., O. XLL r. 21 } GooAO- 
monee Dossia v. Paihotty Dassia, 10 W. R. 
320(1868) 

(5) Soim Padmanathp Karayanroo, 18 B. 
620 (1893). 

(6) Dhutta Coot r, Paidigan Tam, 30 hi. 
470 




Tin: coi>K of civil pnocKDitni 

Preliminary decrees. — <Wr<*e accordjug to the definiHon in sect. 2 
be either proHminaty or finai An<l an appeal lies against a preliminary 
deerce. It was, borrever, a matter of debate under the former Code rrhether 
in an appeal against the final decree, it was open to the appellant to question 
the correctness o! the preliminary decree when no appeal liad been preferred 
against it within the time allowetl (I) The Legislature has now dctciniiDcd the 
question in the negative by this section. The object of this section is to prevent 
picUniinary questions being raised m the form of on appeal after the case has 
been decided on its inorit3(2) But an aggrieved party can only appeal if a 
decree is extant in a formal eliapc (3) Althougli there may be a preliminary 
findingj rot unless a formal decree is drawn up, there is no possibility of the 
appeal hero coBteroplatcd <4) There is no provision enabling on Appellate 
Court to dismiss an appeal against o preliminary decree on tho ground that a 
final decree has been passed while that appeal was pending.(5). 

Where in a suit for accounts the first Court rccorileil findings on preliminary 
issues and ordered accounts to be taken on tbcir basis, butdrewupnoproliroinarj' 
decree, and a Commissioner took the accounts, and on his report tho suit was 
<lismisaed ; it was held that under this section plaintiff was not barred from 
appealing and now objecting to the preliminary findings ; it was held olso that 
no party or pleader i.*! bound to move the Court to draw a decree, and omission 
to do so cannot affect the right of appeal (fi). 
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! [s. 57Sd 98. (2) Where an appeal is licaid by a Bench of two or 
Decision where appeal Judges, thc appeal shall be decided in 

heard hy two or more accordance with the opinion of such Judges 
or of the majoritj^ (if any) of such Judges. 

r| - (.5) Where there is no such majority wliich concurs in a 

■' judgment varying or reversing the decree appealed from, .‘’ucli 

decree shall be confirmed : 

Provided that where the Bench hearing the appeal is com- 
posed of two Judges belonging to a Court consisting of more 
than two Judges, and the Judges composing the Bench differ in 
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(1) Khadcm Ilosscia v. Umdad Uoe^cin, 
5 C W. N. 017 (IDOl), »od casM tbero cited 
{2) Govind V. Vjllial, 36 B. 630 (1912); 
14 Bom L. R 660. 

(3) Bat I>iTah r. Vislinar lllanortlas, 11 
Bom. Jj E, 1326 (1900); 34 B, 182; Sid- 
hanathf Gaoe^b, 14 Bodi ')]fi(l912); 
37B. CO. 

(4) Sakhaiam. r. Sadashir, 16 Bom. 1^ It. 
382 (1913); Kmbnajt r -Maruti, 12 Bonu 
n B, 762 (1910). 

<5) KuppiiaaTn/R.Ba^BhBai,24M.l«. J. 
W (1*112) : fnllotrin* Ramaim n V<>Frajnid- 
lUn, 22 M L. .T. 217 (1911); 


from ATacke&zi? r Narasiogh, 30 C. 702 
(1909). See also Khirodamoyi Basi v Adbjr 
Otandra, 18 C L J. 321 (1913) ; NIstnnm 
Debip.BHiMohon, JSC L J 214(1913). 

(6) Ealuram Pirchaad t. Gangarani 
Salcharam, 33 B. 331 (1913), and see also 
.Sakltaram. Vishtam Survo v. S&dashir 
Balabct Lodlia. 37 B. 480 (1913); following 
Dwalt V. Vishnav Jlanorda*), 34 B 162 
(1009); aod clistingoisliuig Govjr' 1 Bam- 
chants i». Ilthal, 3D B. 530 (1912) ; and see 
Bara Nalh v. Basanta Narain, 18 C. L. J 200 
(1913). 
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oj>inion on a point of law, they imy state the jtoint of law upon 
which they dijfcrt and the appeal shall then he heard upon that 
point only by one or more of the other Judges, and such iwint 
shall 1)0 decided according to the opinion of the majoritv (if any) 
of the Judges who have heard the appeal, including those who 
first heard it. 


Procedure on difference of opinion.— Tlie tcAull of tliw provision 
is as follotrs : — tMicrc the Judges difTor, but not on any question of law, tlicrc 
can be no reference and tbe decree is affirmed (I) Itut there i* an appeal 
under the Letters Patent (rirfe jwrt). If the difference is on a point of law, 
then the Judges may or may not (2) refer the point of law. In the case of 
reference the judgment on the point referred is according to the majority 
of the Judges who first heard the appeal and tho third Judge ; and in the second 
ease (that is, where there is no reference under this section) there is an 
appeal under the I/cttcrs Patent. The effect of this section is to supersede 
the provision in tho Letters Potent that in the case of disagreement (he 
judgment of tho senior Judge shall prevail, (3) a prosnsion which is stiH in 
force as regards Letters Patent appeals, (4) but it docs not take away the 
right of appeal. Therefore when the judgment of a Lower Court has been 
confirmed under this section by reason of one of the Judges of tbe Appellate 
Court agreeing upon the facts with the Court below, on appeal will ho against 
such judgment under the Letters Patent, notwithstanding tbe terms of this 
8Cction.(D) When the Judges of a Division Bench have concuned in a final 
decree, the fact that they differed on one point is no ground for an appeal under 
the Letters Patent (6) It was also held that where tho Judge to whom 
an appeal was referred, concurred with one of tho differing Judges as 
to the decree to be passed, but did not agree with him as to the reasons therefor, 
there was no further appeal to tlie High Court under clause (15) of the Letters 
Patent.!?) See now as to amendment next paragraph but one. Sect. G47 of 
the Code of 187? was held to extend sect. 575 of that Code (whicli on the face 


(1) Jehangir v. Secretary o£ State, 0 Bom. 
L. R. 135.206 (1903). 

(2) SceSuraj Prosadf Golab Chand, 27 C. 
724,762(1900); 28 C 517(1900). 

(3) Sri Gndhanji v Purushotnm Gosiiarai, 
10 C. 814. 816 (1884); Appaji Bhivrav v 
Shivlal Khubchand, 3 B. 204 (1879) ; Jfara- 
yanasami Eeddi r Osuru Reddi, 25 M 648, 
551 (1901) [dist. Husaini Begam r Collector 
of Sluzaffumagar, 11 A. 176, 178 (1889). 
wbere it was held that tho Code did not apply 
on tbe ground that there had been no hearing 
of the appeal, the Judges having differed on 
the point whether the appeal was time-barred]. 

(4) Laehman Singh r Ram Lagan Singh, 


* 26 A. 10 (1903). 

(5) Sn Gridbsnji v. Purushotum Gossami, 
tupra, FB ; Uobendro Chandra Gaoguli 
r. Aehntosh Gangoli, 20 a 702 (1893); 
Lala Sura] I^osad v. Golab Chand, 28 0 617 
(1901); Beo Chand w Hira Cband, 13 B 
449, 454, 458 (1889) ; Keshar Pandurang v 
Venayak, 18 B. 355, 363 (1893) ; Naraya- 
nasami Reddi v, Osorn Beddi, 25 hi &18 
(1901) ; Rag^nnath IVaead w. Jurawan Raj, 
8 A. 105 (1886): V 

C. L J. 206 (1913) 

{6f In re Hurban Sahay. 10 C 108 (1883) 

(7) Jehangir v Secretary of State, 0 Borr 
L R. 230 (1904). 
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of it applied to appeals only) to applications to tlie High Court in its cxtroortlinarj' 
juris<liction.(l) 

" Of the majority,” — ^The word ‘‘majority” obviously refers to appeals 
beard by more than two Judges, (2) ond further tho aection does not say that 
any one or all of tbo differing Judges should be members of the Court when 
the appeal is de<adcd. The decision Los to be according to the opinions of the 
majority of ad the Judges who have heard the appeal, including those who 
first heard it, that is, the opinions of the two differing Judges recorded when 
they agreed to refer have to bo taken into occount in determining the 
majority.(3) 

u They may state the point of law.”-~URdcr the last Code the words 
wore “Mo appeal may be referred” The wording of tho proviso has been 
altered ; it now deals only with the decision on the point of law referrcd.(4) It 
was held that the law did not tcqmic the Judges to announco the agreement to 
refer in open Court, As soon as the Judges ogrecd to refer and informed the 
Chief Justice, the order of reference took effect though it might be drawn up 
afterwards (5) It was held that wjiere a Bench of two Judges hearing an appeal 
differed in opinion but delivered judgment of the Court without any roRcrvation, 
they were not competent to refer tbo appeal (C) 

“ Shall then be heard,”— It was held under the last Code (in accord* 
anca with tho practice of the Calcutta and Bombay High Courts) that the third 
Judge to whom reference was made could sit and heai tho appeal alone.(7) 
This is so now, the section stating that the appeal may be heard by one or more 
of the Judges. It was held under the last Code that when there was a reference 
. under sect. 575 the whole appeal was open for argument and not only the point 
of law on which the Judges had diffeied in opinion (8) Thia, however, is not so 
now, the section expressly stating that tho appeal shall bo heard upon tho point 
of law referred only. 

[s. 578.] 99 No decree shall be reversed or substantially varied, 

No decree to be re- Dor shall any case be remanded, in appeal on 
versed or modified for account of aitif misioinder of liarties or causes 
afiecjinff merits or fiuis- oj action or oj any error, defect or iriegti- 
laritytit any 'proceedings in the suit, not affect- 
ing the merits of the case or the jurisdiction of the Court. 
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(1) itpaji Bhivrar r. Slur Ii»I, 3 B. 301 
(1870): Intbc luftiterof pclition of Balaji 
Banchadfias, S B. 680 (ISSl). 

(2) JehsRgir v Secretary of State, 6 Bom, 
131, 207 (1903). 

|3yjb. at p. 211, 

(4) Hnbamznad Blebdi v. Sbeosbankar, 
U C. L. J, 552, 6GG (1911). 

(C) Jebsngjr r. Secretary of Statr, GSBom. 
I*. R. 135, 20&<i^3)' 

(G) La] Singb\ tibanr Sham, 9 A. 62C, 


643 (1837) ; diatingniRhcd in Jebangir v. 
Secretary of Stato, C Bom. L. K. 13) at p. 200 
(1903). 

(7) Jehangir t. Secretory of State, 0 Bora. 


(8) Scsbadri r Kataraja, 21 bl. 179, 2J4 
(1897). 
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Cure of technicality,— Thi' fcction conlaiu' one ot ilic inont 
Mlutary rules of law winch the Code jirovidca. Its obrious aim is to prevent 
technicalities from overcominp the ends of juslfcc and from operating as means 
of circuity of lilicalion which the old method of Knglish Common Law 
Omrts fo much encouraged.(l) The principle which it enacts Ima a!«o been 
recognized in other ftatute*, such as the Evidence Act, (2) Stamp Ac(,{3) and 
Valuation Act.(4) Tlie section excepts too cases, rir., want of jurhdiction 0) 
of the Court to trj* the case and the aflcctnlion of the merits by irregularities 
committed in the cxcrche of an existent juri*diction. The result is that in 
any other ca.'c than these, errors and irregularities form no ground for appeal, 
and an appcjil alleging such error and irregularity only will be dismissed. 
Tlic entertaining of a matter which lies out of the jurisdiction Is quite a 
different thing from proceeding in a faulty or improper way in a matter which 
lies wholly within it.(G) An objection to jurisdiction, tho vwlidtly of which 
is patent on the face of the proceedings, can be taken at any atogc,(7) tho 
section being unavailable to euro the defect, and Uic merits in all caeca must 
be looked to. 

Vlicthcr an error or irregularity does in any particular case affect the 
jurisdiction must bo determin'd witli reference to (he facts of that particular 
case. The following decisions arc only referred to as illustrations of tho applicn* 
tion of the general principle which the section embodie.s. 

Sec as regards summoning witnesses : (8) irrcgiilar remand ; (0) granting 

(1) Sant Kumar «•. Dco«aran, 8 X 3<3C, (ISSS) (the tcopc of this section cannot bo so 

375 (ISSO) cztcnelvo as to bring villuir tho scope of 

(2) Act I. of 1872, sect, 1C9 } Do Souia c. adjudication nialtcrs not subject to H] j 

Pestonji, 8B. 408, 410 (1831)j Surjya Moni Augustmc r. Mcdljcott, 15 M. 241, 24G 

tv Kali Kanla, 28 C. 37, 52 (1001) J Katehi- (1802); Goura Chandra e. Vikrama Deo, 
kalyana r. Kacbicijaya, 12 U. I. A. 405, 604 23 JL 307, 370 (1599) ; Krishtuiesmi t>. Kan- 

(1809) 5 Womesh v. aiunder, 7 C. 293, 290 tashhai. 14 M. 183, 185 (1890) : Bameshur r. 

(1881) [second appeal]; Palakhdari r, Man- Shcodin, 12 A. 510 (1889); Nusseerooddeco 
ners, 23 C. 179, 185(1895). v. Ball Mahomed, 23 W. R. 234 (1870); 

(3) Sect. 31 (c) ; Bamasami v. Kamasaml, gaTitri p. Rsiuji, 14 B. 232 (1880). 

5 3L 230 (1882) ; Dcrachand p. Harachand, (6) Combe r Edward. 3 P. D. 103, 128 

13 B. 449, 458 (1889); Shiddappav.Irava, 18 (7) Kidhi Loll v JIazahar, 7 A. 230. 243 

B. 737 (1893) ; Maulapps v. Baswantrao, 14 (1884) . Shn Sidheswar v Shri Harihar, 12 

Jf I A. 24, 39 (1871). B 155,157(1887); eco, however, also index, 

(4) Sect. 11, Act MI. of 1889; Hamidun- ««. “ Jnnsdiction.” 

nissa v. Gopal, 24 C. 661, 065 (1897). (8) Bh^wat v. Dobi Dm, 10 A. 218 (1899) 

(5) The words “ not affecting the jurisdic- - jg) Debendra Nath Bhattachariee v. Pra- 

tion ” mean “ not affectmg tho competency ganna Kumar Cbakrararti, 6 a L J. 328 
of the Court to try ; ” Matra Mundal v Han (1907); KamGopoIp Ragho Nath, 2 a L. J. 
Mulhek, 17 C. 155, 159 (1889), institution o! 49c (1904); TrailakLya Chose v. Kali ^o- 
suit in Court of higher grade, and see Nidhilal ganna Mohim, 11 C W. N 380,380(1907) 
i'. JIazahar, 7 A 230, 234, 243 (1881) ; see as Debendro r. Prosoimo, 5 C L. J. 328, 333 
to the meaning of the term m this section, (1907) ; Subba SasM v. Balachandra, 18 M. 
Jlohesh f. Jamiruddm, 28 C. 324, 339, 331, 421 (1894); SfaUiharjima v. Pathareni, 19 

332 (1900). and notes to sect. 9, ante ; sco M. 479 (1896) ; Nabin Chandra Tripati v. 
Amai f Guru Prosunno, 29 C. 493 (1900) ; prankrishna Do. 41 G. lOS (1913) (an order 
Venkatrav Raji i>. Madhavrav, 11 B 53 of remoTal improperly made man irregolanty 
(I88(>), Chedalall r. Badullah, 11 A. 35, 39 within meanmg of this section) 
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an application under sect. 214 instead of sect. 623 of llie last Code ; (1) refusal 
to grant adjournment ; (2) bearing an appeal os an appeal from an order and 
not as an appeal from a decree; (3) defective procedure in obtaining repre* 
eentation of minor; (4) omission to verify inventory in, application for 
attachment ; (5) application to bring legal representative of deceased judgment- 
debtor on record ; (6) surplusage in judgment ; (7) omission of application 
under sect. 231 of last Code in proceeding under sect. 248 of that Code; (8) 
evidence recorded by one Judge and weighed by another ; (9) consent of 
Collector to suit under sect- 539 of last Code defective in language ; (10) 
defective signature to (11) or verification in (12) or filing (13) of plaint ; refer- 
ence to arbitration not in writing ; (14) absence of the word “ absolute ” in an 
application for an order absolute for sale; (15) error in frame or valuation of 
suit ; (10) recording evidence in language not that of the Court ; (17) proceeding 
on a Sunday or other holiday ; (18) refusal to issue commission ; (19) an 
improper exercise of discretion under sect 42 of the Specific Relief Act ; (20) suit 
wrongly framed ; (21) improjicr representation of Chief by political agent ; (22) 


(1) Kilrstan v Bara RattoD,5C W.N.027, 
«29 (1901) 

(2) Surjjainooi v. KotikaBts, 28 C. 37. 52 
(1900) } 8. c., 5 0 W.N. 195, 20C. 

(3) Pramatha v Kltctra, 29 C 651. 651 
(1902). 

(4) WaliftD v. Banko Bcbori, 30 C. 1031, 
1031 (1903); I^Iatinu Lai v. Gbulam Abbas. 
P. C., 32 A. 237, 295 (1910); Ilari Swao t. 
Bhubaneswarco, 15 I. A. 195. 200 (1688); 
Suresb v, Jagut, 14 0. 201 (18SC) plist. in 
Ganga Prosad r, Umb«c», 14 C. 754 (J887)J; 
Hardilfarain Sahu I'.Bud Perkash.lO C 620, 
034 (I8S3); Bhaba Perahad v. Sccrctarj of 
State, 14 C. 159, 103 (1886); Permeshor 
Das t. Bela, 0 A. 508 (1887) ; BoDsi v 
P.amji, 20 A 370, 374 (1898). 

(5) Nasir-on-nissa f. Ghafur-ud-din, 28 A. 
244 (1905). 

(G) SiTaminatha r. Vaidya Natha, 28 M 
4G0, 472 (1905) 

(7) BamCbunderv. Bam Jecban,J4 W.R. 
141, 142 (1870) 

(8) Sham Lai v. Madbu Sudan, 23 C 558, 
503 (1895) [dist. in Amar v. Guru FTosunno, 
27 C. 493 (1900)]. 

(9) Karanbhai v. Xarosbaakar, 4 B. H. C, 
P.. A C. J. 93,100,101 (1807) This suit was 
under tho Code of 1859, which contMned no 
such rule as that enacted by fleet. 191 of tho 
last Code : JaduRair.KsntzAlc,8A.670,C05 
(1886) 

(10) Sajehn t. Gour Mohun, 24 a 418,429 
(1897). 


(11) Basdeo v, Smidt, 22 A. 55. 60, 04 
(1899); Bakhal Chandra Tenary f. ^cretarr 
of State, 10 C. W. 2f. 811 (1906). 

(12) Rajit Ram v. Katesar, 16 A. 390, 400 
(1890) : arobim t'. Bongsi. 17 C 580 (1889) ; 
Ram Komal v. Bank of Bengal, 5 C. W. 91, 
08 (1900) : Rakbal r. Secretary of State, 10 
C \V. K. 811, 812, 843 (1906). 

(13) Bakhal v. Secretary of State, supra. 

(14) Shama Scin t. Abdul Latif, 4 C. W. 

92, 83 (1899). 

(15) ^lancberji r. Thakor Das, 5 B L. R. 
389, 392 (1903). 

(10) Faram V. Achcl, 4 A. 289 (1682); 
Kabdasu. Parjaram, 15 B. 309, 315; Rames. 
sur ». Raj Kiahore, 13 W. R 3-5 (1870). 

(17) Ratan Lall t'. Farshl Bibi, 34 C. 390, 
39S, 11 C. W. N. 820 ; 34 C. 390, 398 (1907) 

(18) Sheoramv ThakurPra8ad,29 A. 502 ; 
a. c, A W. N. 163 (1007), and oa appeal, 
30 A. 136 (1908) ; Unant Bam v Protab, 10 
W. R. 230 (1871). 

(19) Akikuaussa v Rup La), 35 C. 607, 
816 (1693) ; see also Bhagwat t'. Debi Dm, 
16 A. 218, 220 (1894) Shama Sundram f. 
Abdul Latif, 27 C. 61 (1899) 

(20) Sarat Ktunar v. Deo Saran, 8 A. 305, 
370 (1880); see also Muhamad lUasbuk v. 
Kbuda Buksh, 0 A. 022, 024 (1687). 

(21) Ifubcen r. Stephenson, 15 IV. B. 534> 
535 (1871): SCO also Sbieram tv Bhagirthi 
Bai, G B. H. C. R , A C. J. 20 (1869) 

(22) Venkatrao Raje tv Madliabrao, II R, 
5.3,56 (1886) 
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1 


omi'*ion in application for nttachmcnl of iiniiiuvtaMr property to verify in- 
Atntory of property rouplit to be attacliwl , (1) tlie care' citrtl. 

The rcction now expri**-*ly «lcal» with the question of nii«joiihlcr, ns to 
which there has been prcanou«Ij n (iivrr«itY of judicial opinion; (2) the Courts 
l*ctnj; thus given n larger di'cretion in ilealing with inrpularities in proceedings. 
And the word misjaindcr in this rcction includes non-jomder.(3) Thisscction 


Appeals i*rom A!'Pell.\te Decrees. 

100. (1) Safe ichcrc otherwise expressly provided in the (*•**♦/' 
body of this Code or by any other law for 
Second tpp^d- force, an appeal shall He to 

the Uigli Court from every decree passed in appeal any Court 
subordinate to a High Court, on any of the following grouride, 
namely : — 

(а) the decision being contrar)* to law or lo noim uky*- 

having the force of law ; 

(б) the decision having failed to determine t-ofwt /.-.aV*;,.’ 

issue of law or usage ha^^ng the force of tiw j 
(c) a substantial error or defect in the A*' 

by this Code or by any other law for (!>/: 
in force, which may possibly have pr^riwM 
defect in the decision of the case up/.u ‘/ut 
(2) An appeal may lie under this section fr.nv.in 
decree passed ex parte. 

101. No second appeal shall lie ,.v •}„ 

Second appeal on no mentioned in section I/j/ '' 

ether groundj. 


(1) Naslr-un nissa i. Gliafur-ud din, 28 A. 
241 (1905) 

(2) Seo Sarala Sundan r. Saiada Prasad, 2 
C. L. J. 602. 608 (1901); Kamasivayya r 
Kadir Ammal. 17 M. ICS, 175, 176 (1893) } 
Muthappa Chetty r. JIuthu Paloni, 27 31. 
80,84(1903); GoncshiLalf Khairath.'lOA. 
279 (1894); Namaswayja r. Kadir, 17 3f. 
168(1893); 3Iohimat» Atul,24C. 540(1897); 
Ram Kanayo i\ Prosunuo, 13 W. R. 176 
(1870); Upendra r. Tara Praaanno, 30 C 
794 (1903) : Shunter r. Lala Shoo Chum, i 
.V, K. C. R. 443 (1870); Kalian Sm-h r. 
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“ Save where otherwise expressly provided." — The right of appeal is 
a substantive right of a very valuable nature, and the presumption is against the 
taking away of a eubstantivc light of such a nature by mere implication, and 
where the Legislature wanta to take it away it will do so expressly. The intro- 
duction of the word "expressly'’ gives effect to this view.(l) Cf. sect. 19 (3) 
and sect. 26 (3) Succesaion Certificate Act (2) (VII. of.l889) ; sect. 109 A. Cl. (3) 
Bengal Tenancy Act (VIII. of 1885) (3) sect. 153 Bengal Tenancy Act. As to 
suits for arrears of rent under Act X. of 1859, see note ; (4) and as to appeal 
against the decision of the Court to which a reference was made imder sect. 15 
of the Land Acquisition Act (6) (X. of 1870), the deebion of a District Court 
passed on appeal from the decision of a forest settlement oCiccr,{6) the deebion 
of the Political Agent of the Southern Maratha Country passed in regular 
appeal, (7) the decision of a District Court on appeal from on order of a Talukdari 
Settlement officer under sect. 1C, 21 of Gurrat Talukdar’s Act (Bombay Act M,. 
of 1888), (8) Cliota Nagpur Tenancy Act (VI of 1908, B. C.), sects. 87 and 264, 
sub-sect. (1), cl. (2), (9) sec cases cited. As to special appeals against decrees 
on awards, see second schedule. 

“ Shall lie.” — ^Ae to who may appeal, see notes to sect. DC, ante. An 
appellant who was the respondent in the lower Court and did not appear in 
that Court is not debarred by reason of bis non-appearance in that Court from 
preferring an appeal to the High Coart.(lO) In second appeals, the appellant 
has a right to question every order of the subordinate Courts leading up to the 
decree objected to, if it \Tas made nithout the sanction of law (11) No second 
appeal, it was held, lay from the last order passed on on application for review 
of a former order.(12) The question whether on appellant in second appeal 
can raise an objection to the legality of a remand order when he had not preferred 
any appeal against it, (13) is now dealt with by the second clause of sect. 105, 
post. Before the passing of Act VII of 1905 » second appeal from the appellate 
decision of the District Judge of Sarabalpur lay to the Court of the Judicial 
Commissioners of the Central Provinces, but now such an appeal lies to the 
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(1) Kamaraju v. Secretar 7 of State, II U. 
30D. 312 (F.B.) (1888). 

(2) Subba Bao PalamaDib, 17 31. 1G7 
(1833); Bama Rcddi t'. Bapi Beddj, 19 5L 
199 (1895) ; Monmohmi r Khettor, 1 Ct 127 
(1875) ; B. c , 24 ^Y. B 3G2 ; In the matter 
of petition of ^anuk v. Ifiltya, 6 C. 40 (1880) ; 
and see Atta Snndari v. Srinatb, 20 0. Gil 
(1893), as to orders for sccnntj against person 
obtaining a certificate), 

(3) Ram Ilishen v, Bajaram, 33 C. 832, 
837 (1900) ; Bameawor v. Bbubanesbimr, 33 
C. 837 (IdOG) : B c., 4 C. L. J. 138. 

(4) Sadar Naik p. Serai Naik, 28 C. S32 
(1901) 

(0) Atn Bai v. Arno Poarna, 9 CL 838 
(1883); 8. c., 13 C. L. It. 400. 

(C) Kamaraju r. Secretary of State, 11 IkL 


309, 312, 314 (1888). 

(7) Kdowa V Faktrappa, 6 Bom. H. C. B. 
75 (1869). A decision of a District Court 
under the Land Acixuisition Act is not a 
(Iccreo. It 13 ansnard and not appealablo : 
Kathubai v. iilanordas, 30 B. 300 (1911); 
14 Bom. L. R. 325 

(8) Jamsang v. Goyabhai, 16 B. 408. 412. 

(9) Baghubur v. Sri Pratap, 39 C. 241 
(1911); 16 a W. N. 294. 

(10) Kali V. Dhoaanjoy, "5 C 228 (1877) ; 
Ajudhia Prasad v. Balmukund, 8 A. 354 
(1886) 

(11) Runglall v. Takhua, 2 C. 114 (1876). 

(12) Uodhoomufty Debia t'. Dbunput 
Singh, 13 W. R 1C7, 1G8 (1870) 

(13) Alohesh f. Jamiruddin, 28 C. 321. 326 
(1900). See cases cited in sect. 105, 
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C.ikti 1 t« Hi^h (.0(111 (I) A h'i-iaI Bi'iif.il on ihf* proimH^ pt\cn in ecct. ICU 
liC'* to tlic Hi?h Court from the de<t*ion of theCtxjI .Ju(lp«*nt Vinclnir(2) VTicn 
the loivrr Appcllato Court ?rp,»mlc dcrrrc' in appeal^ rrlating to ike 

fame matter l)etwrccn tlic fame partic-, ap.-nmt the came perron, feparalc 
FCjcoDil nppeak mu*t bo filed, tboiigli tlic cleci*ton in one recond appeal trill 
govern the reft. (3) 

Scope of second tippcal.— The groumh upon which a rccond appeal 
lies and the caics in which it is open to the High Court tointerb-rc with the 
judgment of the lower Appellate Court, arc tho«e fct out in ccct. 1(X); and 
tect. 101 expressly enacts that no second appeal shall lie except on the 
grounds mcationod in the former section The Privy Council hate, in more 
than one case, poinud out the nccc^Mty of adhering strictly to the pfotio'oes 
of those sections.!!) And no Court m India or elsewhere has power to add 
to or enlarge those ground- (3) Xo second appc-al lies agaian o finding of 
fact. If the High Court goes through a ease ns a regular appeal it ex<*'d» 
the statutorj- limits of its jurisdiction. It lia« no power to entertalti a tu' 
except as an appeal from an appellate decree on the grounds etaterj In t'f.i, 
100, which deprives them of the right to review findinge of fact 
arc vitiated with one or other of the errors or defects stated In thi* r^'iion 
TJic limitation to the power of Courts m a second appeal ought to U 
to and strictly followed, and the appellant ought not to be allowM to //v» v.*. 
the finding of the first Appellate Court upon a matter of /acf.(7; /• /it.v/ 
detract from tlic weight of concurrent findings of fact, that 
in arriving at the same result upon tJio s.inic evidence, have not I/«/i 1/ •/*'. 

by prcci«ely the same tonsiderations. A difference of opb.lvn 
extent IS only calculated to suggest that the evidme, Ylu 1 ^■^•r 
taken of it, must necessarily lead to one and tlic some , 

consent of parties will not give the High Court a juriulhthij vji-, / y.v^ 
not otherwise possess j (9) so the High Court, even with {}.•. ^ 

parties, cannot pronounce a decree on the facto in a 


(1) Balbhadra v. Musat Bhawaui, II 
C W. N. 030, 05S (1007); Baloram v 
Mangta Uas. 11 C. W. N. 050, 003 (1007). 

(2) Ham Cliandftv Anandrao e. Famlu, 
38 U. 310 (1913). 

(3) CUathu V. KunhamoJ, 11 51. 280, 282 
(1887). 

(4) Ananga JIanjari f. Tripura Sundari, 
U C. 710 (1887), e. c., 14 I. A. 101, 110; 
Pertap f. Slolicndra, 17 C. 291 (1889) ; s c., 
10 I. A 233; Durga v. Jawatir, 18 C 23 
(1890) ; B. c , 17 I. A. 132 j Ram Ratan f. 
Nandu, 19 C. 219 (1891) ; *. c., 19 I. A, 1 . 
Kameshwar PersLad t». AmanutuUa, 26 C. 
53, 70 (1898); s. c., 2 C. W. N. 649, C03. 
And tha samo was held a* regards the Act 
o£ 1853 (XVI.) s Sevvaji Vijaya t. Chiona 
Xajana. 10 JL L A. 161 (isai) 

(.5) Durga t> Jawaliir, 17 I. A. 123, 127 


(1690); 8. c , J« 0.23, yj, 

Cbuttcr Blmru*, JV W',J' f-/ j . 

(0) LukbirWairir 
211. A. 39,45; • ,i;J ‘ i,, 

(7) Pertap t, ' 

(1889); f. c, J7 <, ye , 

Ooviml, 2</ j;, t j' 

Puna, 10 C. 75?, 7 ;^ 

Anant, 0 ^ 

Sewajl 

151, 101 

Scvagwjg* r . / 

(8) Xd'^vu. . 

03, 97, 99 ilVfi 4 

(9) Kad;«„^:, ' . 

su.MiiKT,,.. 

m Cii..,,,,/; / 
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second appeal the High Court have no power to deal with the suthcicncy of 
evidence, they Lave only a right to entertain questions of law. Their 
duty* ' ' • . » •’ . • , , , • . 

by t • . ■ • 

to d ■ 

which has been improperly admitted is sufficient to tvarrant the finding of 
the Court below. This question of sufficiency of evidence cannot be decided 
without examining in detail that other evidence and determining, as a 
question of fact, whether it is sufficient of itself lo warrant the lower Court's 
finding.(l) 

In a special appeal, the general affirmation of a judgment below can only 
be on the points raised by the special appellant. By rejecting a special appeal, 
it does not follow that the High Court necessarily affirms all the other findings 
of fact or of law which the lower Appellate Court may incidentally 
come to.(2) 

If the judgment and decree of the lower Appellate Court contain findings, 
which, though immaterial to the decision of the ease and unnecerrar}' lor the 
Judge to decide, yet, as they form part of the judgment and decree, might give 
use to the application of the doctrine of resjudtcala, the High Court, on second 
appeal, may order that such findings shall be expunged from the record. (3) There 
is no general rule that in evciy' ease when evidence is taken on a question of 
fact the parties are entitled to the decision of two Courts. Therefore when 
additional evidence is taken by the lower Appellate Court, the High Court 
cannot go into the facts as in the case of a first appeal (4) 

The Code provides for the manner in which the judgments of Courts are 
to be revised and corrected, and there is no other lawful mode by which decrees 
of Courts can be reviewed. Thus where a Court of Appeal directed a remand 
for a particular purpose, namely, to try the plea of pajunent, the Court of remand, 
it was held, should try that plea only and had no authority to try any other 
plea ; if the Court proceeded to hear and determine the whole case over again, 
the decree passed by it should be revised except as to tho plea referred to on 
remand (5) A remand order conclusively determines the points of law involved 
in it, and these cannot be questioned on second appeal.(G) The High Court in 
special appeal may reverse the finding of the lower Appellate Court instead of 
remanding the ease w'hen it is found that the lower Appellate Court had not 
in any way disaffirmed the findings of the lower Court (7) If the facts found 
by the lower Appellate Court are sufficient to enable the High Court to apply 


(1) Womesh Ch. Chalterjee v. Chunder, 
7 C. 293, 29G (1881}. 

(2} Shaikh Ahmed r. 3Iast. Bandee, 15 
TV. R. 91. 92 (1871). 

(3) Kanda Lai r. Bonotnali, 11 CL 611 
(1885) 

(4) Copal r. Jhakri, 12 C 37 (1835) ; Bal- 
kishen t. Jasoda, 7 A. 765 (1SS5) ; Beat 
Perahad r. Nand Lai. 24 CL 93, 101 (1890). 

(5) Syod Tfoltan AUco r. Shoo Bukah, 


Marsh 603 (1883). As to remand hy nustakc, 
ace Mahomed Ilashim v. Kalee Chum, 13 
TV. R. 91, 93 (1870). 

(6) Bamkur&rbhai v. Damodhar, 0 Bom. 
H. C. B , A. C, J. 140, 148 (1668). As to 
decision of question of law on an appeal from 
an order of remand, see Gouri Shankar t 
Karuna Bibeo, 15 A. 413 (1803). 

(7) Protap Xarain r. Raghnram, 6 0. TV. N. 
185, 189, 190 (1901). 
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any principle of Kiw to tlie appeal before theni.tbeii tliev may tli^poAo of tliecfl«e 
without Any remand ; (1) but it war formerly held that if the lower Appellate 
Court omitted to recorti any firuhnp upon a material p.art of the case, the second 
Appellate Court werenotat liberlv to<lrai\ any inference of fnet from theciidcncc 
in the case, and plionld remand llie rn«e fur retrial (2) Ilut see the new Reel 103, 
poit.(3) 

The above ob'crvationa ah to the linutatton on the power to deal with 
facts must now be read pubjeef to tlic new provisions contameil in sect. 
103, post. 

In adjudicating on issues of fact the first proce«a is to determine as to their 
existence or non-existence In onlcr to determine such an i^sue, inferences are 
necessarily drawn from other facts ns to the existence or non-existence of facts 
in issue. Such inferences and the enneluvinn« to winch they lead are inferences 
and findiDgs of fact. 

An erroneous fndins of fact is not an error or defect in procedure, 
though, as hereinafter pointed out, the Court may in adjudicating on facts 
vitiate its conclusions by errors of law and procedure A simple finding of 
fact, howea'er erroneous or unsatisfactory it may be, is not the subject of second 
oppeal. There is no jurisdiction to entertain such an appeal on the 
ground of on erroneoas finding of fact, however gross or inexcusable the 
error may seem to be Wierc there is no error or defect in the procedure, 
the finding of the first Appellate Court upon a question of fact is final, if that 
Court bad before it evidence proper for its consideration in support of the 
finding.{4) 

There are, however, decisions which held that if the judgment is not based 
upon the whole evidence upon the records, and the Judge does not take into 
consideration all the facts and circumstances of the case, then, there is an error 
in procedure ; (5) as also where the Judge had erroneously asKumed a fact to 


(1) PwarkadAS f Adam Ali. 3 Uom 
IL C. B., A. J. 105 (1866) ; Ramra^ Singh r. 
Balbhaddur, 6 a W. N, 840 (P. C.) (1002), 

(2) Pwarkadas f Adam All, supra 

(3) And Wargantar v. Wadekar, S Bom 
II. C. B., A. C J. 1&4 (1808). 

(4) PuTga t', Jawahir, 17 I. A. 122, 127 
(1890) ; a. c , 18 C. 23, 30 ; Sbirabasava v. 
f!angappa.2a B. 1,12 (P. C) (1904); a c, 
a C W. N. 875 ; RummcMwddecn r. 
iJoymala, 15 W. R. 303 (1871) ; Radlia e, 
Balkowar, 17 C. 726,F. B (1890); Luchmaa 
»•. Puna, 16 C. 753 (1889) ; Sewaji Vijaya f. 
Chmna Nayana, 10 fiL I A. 151, IM (1864) ; 
Fazal Karim f. Jloula Bakah, 18 C 448 
(1891); a.c,18I.A 07; Wise v. Hcera Ij» 1, 
16W B. 150(1871): Savi c. Punclianun, 25 
W. B. 503 (1876) [omission to draw desired 
inference from conduct of the party]. Ram 
RaUni.Nandu, 19 C 219(1801); s e,19 


I A 1; ChamrooSingbv. TotaRoy, 19 W. R. 
430 (1873); Kameshwar r. AmanatnUa, 20 
0,63(1893); e.c,saW.N.W9; Shiriabai 
V, Kharsedji, 22 B. 430 (I89C) ; Jlecr Jla- 
homedr.Forbc8,2l. A. 1.6(1874): Luckhi 
Narain <■ Jadu Natb, 21 C. 504 (1893) ; s. c , 
21 I. A. 39; Ananda v. Parbati, 4 G. L. J. 
103 (1906); and see cases cited in three 
preceding notes. In Bal Krishna r Govind, 
26 Bom. 617, 622 (1902), it seems to bo 
snggested that tbe Court might interfere 
when the inference was wholly unreasonable, 

(5) SbundabimMohuntR.ShnmtCh(uider, 
2.3 W. R. 160 (1875) ; Bhupat Rat p. Kali 
Rai, C a W. N. 357, 359 (1901); Abdnl 
Rohoman r. BibeoSofy. 24 W. R. 293 (1875) ; 
ITuro Frosad Roy r. Womatara Bibce, 7 C. 
263,267(1881); Goliick Hath e. Kirti Chun- 
dcT, 10 0 645, 657 (1889); Dcna Kath 
Bannerjoe r Hari Dasi, 11 a 499 (188.5); 

2 D 
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exist wbich docs not c»st — as where a Judge cam© to a conclusion on the assunip* 
tion that a doenment had not been filed whereas it was on the record, (1} or believes 
there is no evidence of a fact when there is,(2) or pr^eotls upon n mi?conception 
of the facta proved ; (3) or bases his judgment on evidence which is not on the 
reeord.(I) 

TJjo last four cases of misconccpliou o0er no difficulty. Tin's cannot, 
however, bo said as to the first case. There is no doubt as to the principle, 
that in judging on the facts the Court niunt consider all of thcni, otherwise 
there is not a proper procedure lu mvcsiigjtion The difficulty, however, is 
in catablishiag its eolation by showing in any particular case that a fact has 
not been considered even nherc it may not have been c-vprcssly nicnfioncd 
m the Judgment. If the fact was piescnt to the Judge’s mind, but ho has 
either not given it weight, or the degree of weight which it is allegerl he should 
have done, it is sometimes loosely said that the fact lias not been con- 
sidered. But this case is to bo distinguibhcd from those above mentioned, 
and is really tantamount to an appeal as to fact. The Imc distinguishing the 
two classes of cases is not infrequently a Uiirrow one, and has perhaps in some 
cases been overp.'vssed 

In, however, the actual determination of fact there may be error of law. 
The High Court may consider whether the procedure adopted by the lower 
Appellate Court in dealing with the facts is proper or not (o) Thus its 
conclusion may be come to in the absence of all evidence, (C) or be based on 


Koeldlp Narain v. Itummoa Siogh, 22 W. D. 
273 (1874); Earn Das Saba v Moa tlobuA 
Das3,7B L. R. App. 4(1871); KowabKhaa 
f.. Rtjghoo Nath Daa, SO W. R. 474 (1873) ; 
Wobunt Deo ». Moonshce Mahomed, S4 TT. B. 
3t>0 (1875) (disregarding exclusjrcly one 
aide o! the case} , Kisto C3»um v Dirarka 
Naih,10ty.B.32(1868); Mt RoopNarainco 
i>. Btssal, 24 W. R. 110 (1875) , Moizzunnissa 
f. Moorarce Dh«r, 2S W. R. 314 , 310 (1674) ; 
Appa Kalga e. MaBn Moinia, JC B. 477 
(1891); LaUah Jhar JuUehmatoohSi ty. B 
430 (1874) pooking mere)/ to appearanco of 
document ood diacegordiog oral evidence as 
to it) ; Shiboo Soondurco v. Cfaandcr Kant 
Chose, 21 W. B. 217 (1874). In Koofdcep p. 
BummoB, 22 ^7. B. 278 (1874) ; Ram Das v. 
MonmohUu, 7 B. L, B. App 4 (1871), a 
pomand was ordered, ss also in Sbagnr p. 
aiohsmsya, 25 IV. B. 23 (1875), where the 
inijuiry was held to be inadequate. Jo Nara- 
yana v. Muni, 10 M. 383, 385 (1888), tho 
Judge overlooked a postscript in a docn^nt, 
and bo « ss asked to take this fact into con- 
aideistion and to submit a revised finding. 

(1) Jlohunt Hut Gobind v. Joya Roy, 24 
tv. R. 148(1875); Moizzuiuussa v Mocrareo 


Dhttr. 22 W. R, 314. 3J0 (1874). 

(2) Hcera Xal v JCaloe Pas, 23 'll'. B. 6S, 
GO (1874) 

(3) Kali prssad Tcwari r. Prshlad Sem, 2 

B. I. R, P. a 120, 127 (I8C0)s Goluck p. 
Anaat, 25 W. R. 38 (1875) (where issue was 
taken for granted}; Ivooldeep v. Ruznmon, 
22 IV. B. 278(1874) ; Ram Das s’. Monmobuii, 
7 B L. B. App 4 (1871) ; Kowab Khan v. 
Rugftoo Nath, 20 W. B. 474 (1873), m which 
last four coses there was a lemand. 

(4) Sfgiu Lai w Uma Charto, 10 C. D. J 
G4l (1914). 

(5) Protap Naraiai'.Roghurani, 0(3. W.K. 
185, 188. 190 (1001). 

(6) Tfast u, where, to use an English ox* 
l^cssion, there is no evidence to go to tho 
jury,** because that docs not raise a question 
of fact such as arises on tho issue itself, but a 
questiOD of jaw for tho consideration of tho 
Judge. Asangamanian p. Tripurascmdari, 14 
I. A. lOI, 100, 110 (1887) ; s. c., 14 C 740, 
747 ; SiiiTabasnva p. Sangappa, 29 B. I, 12 ; 

B e., 8 C. W. N. 875 (lOOJ); Hcfflanta 
Kumariv. Brojendra, 171. A. 65, 09 ; s c., 17 

C. 876, 853 (1890) fit is an error or defect in 
procedure}; Belmreo Lai v. Sfco Ram Roy, 
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vliat i« Tinl Irj^l r\llfmr.(0 or on U(\* to tli^ rt<!u‘ion o! olUr fart# TfjKrlM 
l)i:t »clrr,j“il>1r,(2) nr on pmonal lno«l^Ipr of iho Jihl?o.(.1) or if tlrro !)a 
cai'lrnco ll.r Conn mar rrr in law 'in it# m<-lr of «I‘*alins 
witli it. In furli raT if xhr ifoalira init'Kr* tiie mi-applKalion of prifwiplr* 
of hw \w)i rrronron* mMr aitiatr* tl.c ronrloMon of far! wI.Wi follott* ll.fl) 
fv) il.r Court may «1friJo tlie fact* upon o wron? \irw ft« to tlio onn* of prf>of,(r») 
«nil <iral imrrnrrrlr witli tlio prr-umption* «1nrli the law ra«r«,(t;) or may 
(IIto'C of Cl MJil on ft raic not rai'od l>y tlic inrtir«,(;) or upon inrlf\-ant 
matter* or iMur^.fP) nr omit to coniidrr rvKlrncc on tlio prounrl that 
llie fart to he proved nuc>it In l*e provol !*y rvidmre of Another kind 


^rMrn'e, of M-ntity ef Un-t.] s IMw Amoe- 
mn r. Fhai^h a*<T»e. 5* 1C 3«3. 8t« 
(187S) [raatn f*<i on «liUh «Trd<*nro Rieen 
to lli« J^lcmlftrA liKl ni eiUtrnee] j fftC 
in UhuKndr* r. rrary, 17 C. W. N. 37 
(10tS)( Pamoo r. l)»y*Coom»re<', «3 t\. IC 
101 (187*') l<lr<Tro l'4»oil on pl*o neiihrr 
ft<lmittc<l nor prorwlls llimmul AC r. 
KyatnutoolUh. 53 W. IC SM ( 1 875) (***«»!». 
lion without erhCncelj IVsry r JoU 
, \< c*'<nor>< tii'ti ti 


W It W) (1675) (pronouncing against un- 
rebutted easel; Smbewui r. ArboUah. 8 
It UIt.Arr.78ll872)s roornop.ChunJcr, 
W U. 171. 172 (1815); ViihT»nalh r. 
konduppa. 17 B. 473. 4S2 {‘6^; KaU 
ri-*s».l Tcnari r. PrabUd Bern. 2 B. L. 1C 
120 127 (P. C.), (1800) (subsHtution of 
swculation for “* 

Attsddi r. fibafli SlulUh, 8 B. L. P.. -0 

^^aJ^Guru Dss Day i’- Sambhu Kath 
Chuekerbutty, 3 B. L. It ,A.C. J 258(1800) ; 
Chunder f. Bhowdaminec, 0 W. It 317 
(1808) ; Shookratti r. Ram IaI, 9 R. 218 


nith.10W.lt 32 >lt IlonpK.ralnee 
r. Itl«Ml.54 W.lt 119(1875); iV-Idenathr. 
IloMifk. 0 W. It 571 (160'*); Iharan r. 
Cmh, 0 W. It 4V) (I6C8) («n thf»* U«t t«o 
eaare a remand wm or«len>d)j Xo*ab Khan 
r. r.ushoo Nath. 50 W. It 471 (1673) (tho 
High Court »ent Rif doetimeni* »hkh wtrr 
O'*! In erMenen Irforc the first Court). 

(2) FIia»kh (1»aroo r. Zol»ida Khaloon, 25 

W. It .•’4(1675) j Sfathnorar. Itam lloehya, 
11 W. R. 482,4*1 (1600); MoWm Oiandra 
Roy t. KalctarA l>eby», II CX W. K. 1028 
(1007); If owing to rejection it leeomes 
nreeaaary to ttcoiuidcr tbo wbolo ease » 
remand may lie onbwl j f haikh daroo r, 
Mt. Zobrida. 25 W. It SI (1875) , 

(3) Sooraj Kant Acliarjl r. Klioodec Karain, 
22 W. P.. 0 (1674) ; Iftkahmaya r. 6rl Raja 
Varadaraja, 30 Ma.L ICS (1013) ; IT C. W. K. 
cclii. (but a Judge may u«o bia general 
knowledge). 

(4) 6e« jxr Phear. J., in Sloliur Matoon v. 
Umatum. 18 IV. R. 499. COO (1872). 

(0) 5tatiadcvapi>a r. Itaaagouda, 7 Bom. 
L.R. 258, 200(1905). 

(0) Surnomoyeo r. Lutchnieeput, 0 W. R. 
338, 312 (1807) ; Kilalatchi e. Vcnkatachala, 
1 M. II. C P.. 131, 131(1802). 

(7) Sliieabaiaaa r. Bangappa, 29 B. I 
(1901); Copal r. Tincourco, 19 IV. R- 348 


(1603): PaUkdhari Rai v. ilanners, 23 U 
179 180 (1895); Ilunsa Koocr v. Shoo 

GoWBawat,24lV R. 431 (1875); Rohec 
IaU V. Dindoyal IaU, 21 IV. R. 267 (1874) ; 
Dcsai Ranchod Das e Rawal Nathubbhaj, 21 
B. no. 115 (’893); KMo Churn v. Duarka- 


pleading* of parties). 

(8) Ram Soondur v. Kalco Petahad, 19 
IV.R 207(1873); Palamjandiv.Mulhuaami, 
2 M. H. C. It 441 (18C5); cf. Vishnu v 
Goncah, 21 B. 325 (1895) j Palakdhan r. 
Sfannets, 23 C 170, 185, 186 (1895). 
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Srf« lOO-IOl. 


than that produced, (1) or jnisdjrcct «*« to the nature of proof required 
by Jaw, as for instance in regard to the clemeiita of a custom which Itas the 
force of la\v,(2) or miyipprchend the real issue to he detcrmm«{ (3) and the 
legal position of the par{ie?-{4) 

Further, if it be assumed that no error of Jaw has been comnnttod in the 
mode of dealing with the facts, that jv in determining their e.Tistcnce or uori- 
exiatence ; from the facts so found infercnrea may he drawn aa to the existence 
of certain matters which arc the subject of legal definition. In such s case 
there is a legal inference from the facta found ThougJi the finding of fact 
cannot be questioned, an appeal Court may accept the finding of fact and ques- 
tion the accuracy of the legal inferences tJicrefrom. for this is o matter of law 
and not of fact Tho soundness of conclusions involving matter of law may 
be questioned (5) In such a ease it is not any fact which is in question, but 
the soundness of the conclusions of hm drawn from those facts. Thus upon 
the question whether there is a binding agreement a Court may find certain 
facts and go on to hold upon those facts that they constitute in law an accept- 
ance of the agreement The finding as to the facts which arc the basis of tlie 
inference cannot be questioned though the mfciecce. being a legal inference on 
the facts found, may be (fi) If tho legal conclusion derived from the facts found 
is not consistent with settled principles of law, there is au error of Isw.(7) So 
acquiescence is not aque.’ition of fact but of legal inference from the facts found ;(8) 
and so is estoppel, (9) and t)»e question of the proper custody of documcnts.flO) 
though whether it is credible whether documents were in a particular custody 
or whether the facts rebut the presumption of authenticity are questions of 
fact.(ll) Construction of a document mvoK-cs both the meaning of tho words 
and their legal effect, or the effect which w to be given to them. The first is a 


(1) Huro Prosad Boy f TTomstora ilebce, 
7 C 203. 207 (1881); see Ram Dbim »• Bam 
Naram, 11 W. R 311 (ISCO), irbere the *uit 
wa'i dismisfcci ort the sole ground that the 
plaintiff did niH prove bn pm ha'w by calling 
h(« vendor : bat see as to tfew judgmottt nf 
Marbby, J. 

(2) Ram Pl-o«#d Das t Rajo Kocr, .1 
n L. R 91. 95 (1879) : Pesai Banehod Das 
r Baivrl Natholibhai, 21 B 110, 116(1895). 

(3) Cbunder Monee r tladhoo, 23 V>’ B 
HiG (1875). 

(4) Doorga Oiorn v. Shafflanuml, IS 
W. B. 370 (1S79). 

<5) Ramgopal e Shama Khaton, 20 C 93, 
09 (1802) { a. c, 19 J X 228. 231 ; so in 
Rampal Singh c Balbhaddar, 6 C tV, Jf. S49, 
854, 8.55 ( 1 903), it WM beJd that the Appellate 
Conrt did not rererse any findinj of faet but 
merely applieil the jtroivr lair to the facts 
fonnd NUmoni v Kirti Cbnmlcr, SO E A. 
0.-;. 07, 93 • ». c„ 20 U 847 (1803) (nu^ppti- 


cation of legal principles to facta found]. 
Krishna Kiahore e Mir Ufabomed, 8 0, VC, K. 
25.7, 2C0 il897) ; Sirraji Vijayn v. Cbima 
Kayaru, 10 M I A. 157, 104 , Cbocktlingam 
e Majandi. 19 31 483. 493 (180f.); Rudr 
Prasad «. Bai; Kath, 15 A. 367 (1893} ; Baja 
Ram V Gonesb Ran, 21 B. 91, Dl, 96 (1895) 

(6) A finding as to tho existence of an 
impfacd contract has been held to be one of 
facta' Senparapu e Hlallikarjuna, 17 Jlf. 43 
(1893) 

(7) Eahan *> Shatna. Ckaca, II 37 I. A. T, 
23 ( 1866 ) 

(8) LaU Beni Bam v. Kundan Lai, 21 A. 
496,804; ». c , 2C I A 58.03; Ananda c. 
Pacbati. 4 O' L J 108 (1906). 

(9) Narsuig Das v, Rahimanbhai, 0 Bom. 
L R 140, Ul (1904). 

(10) Sharftidin v. Gonnd, 27 B 453, 463 
(1902); Dnrgae Jairahir. 18 C. 23 (l.SOi) 

(11) n- 



•mr. 


«lii*-»tion of f.irt njicJ l!ip M-t on<l of law (1) tmn itt a «1iir}i 

!■ l)iP foundation of n »uil la pound for aj'pral (l!J TIip «jUPatlon «l|pllicr 
non la ftdvi «'r hol la <iflrn onp «d aitTijilp farf luH it max ol»o Iw a roncIuMon 
of law <»r a mixM rjur'tion (.*!) 

So again on tlip rjiip.*1inn of p»od faitli n finding lli.it frtl.ain xciidnra in* 
t' nd'‘d 1)} a tranaf^r to drfrat thmr crf*<lil«ira and tliat thrir ttan»frrrp was nwnrr 
of an impf-nding px^fuiion ngain«l tliPtii ar** na fmdmga of f.irla ronrlu.«ixc. 
But the conrlii'ion dr.xwn tliriTfnim tlial thr |mirh.vp wan not in p*km 1 failli 
ia an infrrrnro of law wIikIi la r.ajiali]'* of rcmoPtion m appeal (I) So thougli 
n Court of Kccond api'p.al niu‘t nrcept tlic factn an found, tlic fonriuaion to l>p 
drawn xrlicthrr, aaaumuig fikIi f.artn to l*e tnie. a Mie did or did not lund jx-tnon^ 
Is a matter with wlurh it ix free to d'.-il (’•) nottre to quit iiitisl l»e rra-son* 
able, and tins m a question of f.afi, Ium it is a q«e‘tioii of law wlicllier there ia 
cx'idcncc on whieli the Court ran [irnj>erly arnxe at the conclusion of fact.fd) 
So a conclusion from (he fact of one jicjxtn e.irrxing on husinens and appearing 
to be the only j>artner that ihcrc couhl be no other p.xrtner wan held erroneous 
an amounting to an as»prtiiin tliot in no e.x«e could theto In' a dormant partner.(7) 
Where an Appellate Court had found that a grant of p.asture*land held under (he 
apccial law relating to land tenure in Ktiinaun w-an inconMatent with the general 
xrishes and well being of the village eoinmunity, it was held that this w«n ti 
finding of fact and not to be disturbed by bccond up]K‘aI (8) 

Lastly, the finding may not be conclusive because of the ubacinv of reasons 
for it which arc required to constitute a legal judgment (U) Hut the Court hos 


(1) Ter Lindley, L.J , in Cliatciuy r 
Uratiliao SubmaruK, Tilegnpli Co , 1 Q II. 
70, 63 (1801) ; and toe LaU Fateh Chand r. 
Itam Kuhen. 30 1 A 247(1013); 31 A. 679; 
10 C W. N 1033 (P. C). 14'Poni L. II. 
lOOO, constructiunofdocumcntsis a question 
of law which may bo consideml m second 
appeal; and Barhamdeo c. P,ani Xarain, 1(1 
C I./. J 182 (1014), construction of aalc- 
ctrtificatc 

(2) Nowbut Singh r. Chuttor Dbarec Singh, 
JO W. R. 223 (1873) ; and see Ganpat Mar- 
wan V Balmakund Bchara, 18 C L. J. 
643 (1913); Rudr Prasad r, Baij Nath, 
15 A. 307, 371 (1693) ; Nilmoni v. Kirti 
Chunder, 20 I. A. 95, 97, 98 ; s c , 20 C. 847 
(1893) ; Ramgopal f. Shama Khaton, 20 C 93 
(1892); Chockalingam r. Mayandi, 19 SI 
485, 493 (1890), Slookhya Hurruclcraj i. 
Ram Lai Gomastha, 14 W R. 435 (1870) 
[where the effect of a sale certificate was 
wrongly limited] Roorga Churn r. Shama- 
nund, 12 W. R. 370 (1809), Sit. Ohedoon- 
nissa Bibee v Bcpin Bchary Dutt, 1 C W, N , 
L. c xvn. (1890) ; it was held that the ques- 
tion what properties passed under a sale 
certificate was not a question of law; and in 


Barhamdeo r. ICam* Narain. 19 C. L. J. 182 
(1014), it was held that (liis was a mixed 
question of fact and law. 

(3) Luchmeswar Singh r Slicikli Staiio- 

war, 10 I. j\. 48. 50; a. c. 10 C 253, 203 
(1691); sec Raja Ram r GaDcsb Han, 21 
11 91,01.90(1895) * 

(4) Ishan r. Bisliu, 21 C. 825, 829; a c., 1 
C. tt'. N. CG5, C09 (1897) ; aco also Luebmea- 
war r, Slanowar, 19 0.253(1891); Ramgopal 
r. Shams Katon, 20 G. 93 (1892) 

(5) Slafuzzul Ilossain v. Band ShviLh, 4 
C. J. 485, 489; a c.. 11 C \V. N. 71 (1906) 

(6) BidhumuUu p KcfyutuUah, 12 G. 93, 
95 (1885). 

(7) ShcKibiil Chumler v. Koylash Chunder, 
14 W. R. 23 (1870). 

(8) Gita Ram v. Kirpa Ram, 30 A. 257 
(1914) 

(0) Funneabwar a. Bnja Lai, 17 G 257 
(1889); Kamatr Kamat, 8 D. 368 (1884) ; 
Ningappa r. Shivappa, 10 B. 323, 326 (1894) , 
PuTshotam v. Durgoji, 14 B. 452, 454 (1890) ; 
Panduianga Anant.SBom L R 956(1003), 
Raghunath v. Nitn, 9 B 452, 454 (1883), 
Sheikh Gohurdhun r Sheikh Sadhoo, 1 W. R. 
244 (1854) 
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notirr to fjuil mar I'C taVrn in a'^ornl »ppral(l) Tl.rro i« no uppral 
upon till* qtK'linn of ilir fmlil'ilitr of iMtnf«»oa wl.^'n tho lowfr Court's 
vifws arc l>a*Ml njvin infrrcnr'^* fmm tVic farts pro\c<l or appcarinp. wlictfirr 
ilic rca*ona pivrn f*** riflit or trrnnp(2) \\liilc ll.c mi*con*trtiction of a 
ilocutnrnt. t!jc fouri'fatlnn of a »uit. i' a pmiin«l of Appeal, there is none 
Ix'ran'f* some portion of the rvitlrnro mar l>o in Triitinj* and the Jndpe makes 
A mistake aa to the meanin;: of or efTert to l>e piren tolt:(3) nor is there properly 
such A thinp a* the conaSnirlion of a depo«5tion of A witne'a. The trnrd 
aa ao uac<l meana xrhat the Court ihinVa la provnl hr it, and there ii no 
apj'eal on ihia pfiinl (t) A mi'readinp or mi*eoneeption of the evidenee is 
no c;round for interfereneo in second appeal {r«) The /<ono /dr* of the parties 
ia A question of fart (0) A speeial appeal does not lie l•eca«se some portion of 
the eridenee mar l>e in writinp and tlic Judpe mnVea a imatnle as to the mean- 
ing of it. For instance, a nriting suppmod to eontain an admission 
may he put in aa part of the evidence, hut a mistake in ita meaning la not 
A misconstruction of a document upon nhich a special appeal will lie if 
it is connected with other eridenee affecting its eonatruction. The misconstruc- 
tion of a document whicli ia the foundation of a suit, and which is in the 
nature of a contract or a document of title la a ground of a second appeal (?) 
Hut to diacredit witnea«ca merely for general reaaons not affecting the 
particular credit of any indiii'lual TIeponent la to commit an error of law 
which can he subject of a special appeal (S) Thua where the evidence for the 
plaintiff was disbclicNcd liecause hii aei{iie«a was a relative of hia, there was 
(it was held) an error of law based upon a total misconception of the po'iiion 
of the plaintiff's lessrir ond 8uh«tan1ially affecting the decision of the case on 


(1) UodLu t. SlaUha^arau, 18 U UU. 113 
(lb03), and ca-rs there citeil; ecc sUo 
Kn^hnaji r. Anlaji, 18 15. 20rt, 253 (ISOJ) i 
Ganoo r. Fbri Sidhcshwar, 20 B 300, 302 
(1000). But eco Ram Xuflir i Dhnl 
Goliod, I C. Ij. R. 421, 423 (1878), where 
tenant denied l.tniUurd'a title. 

(2) Dwarkii Nath r. Sludiloii, 0 \V. R 232 
(1600); Mt. Pulrahu r. Slice Pemhad, 21 
tv. R. 61 (1875) (cf juggeroathr Slahomed 
Mokam, 17W. P. 101 (1872)], Shco Dyal e 
llodgkmson, 21 tV. R. 312 (1875) [Amecn’a 
report]. It is fur the lower Appellate Court 
to determino the amount of credit to he at* 
tached to paiticutar proof ■ Mutlira Dass v. 
MagUfimgh, 2A II C. P. 207, 208 (1870), 
3Iunec Dutt c. Campbell, 11 W. R. 278, 280 
(1803) ; Dhoondh Bahadoor v. Priag Singh, 
I2W,R 314(1872); OomutPatimat.Bhujo 
Gopal, 13 W. R. 50, 67 (1870) 

(3) Nowbut Smgh v. Chutter Dharee 
Singh, 19 W. R. 223 (1873); Lnchman v. 
Kanbja Lai, 22 I A 61, 67 ; s c., 22 C. C09 


(IS'M), l.uLhi Naram « Maharajah Jadu 
Xath, 21 I A 39. 41. 40. a c , SI Q I»)4 
(1893), RudrPraaadr Baij Xalli, 16 A. 307, 
371 (1833); Builul t Sail*. I5C W K. 752 
(1911) 

(4) Himmut Ah i. XyamutooUah, 23 
W. R 250(1876) 

(5) Ananda.r Parhati, 4 C. L. J 103 
(1000): referring to IlassanKuhr Xakahcdi, 
33 0.200(1905), GoTitwlr Vilhal, 20 B. 763 
(1895); Issur r. Satu, 30 a 207, «. c, 7 
C. W. N. 120, 129 (1002) 

(0) Bhoban t Sowilaiiiini,6B L. R. App. 
59, CO (1670) 

(7) Xowhnl t Chutter llharcc, 19 \V It 
222, 223 (1873) . hut »co I,alla Imnt Loll i. 
Mahomed, 16 W.R 447,419(1872), Burhil 
i Satis, 16 C \V X 752(1911) 

(8) bheo Pnrsbun e Brun Pandey, 24 
tV'. R 251,262(1875), see also Ju^urnath 
V. Slahomed llokeem. 17 W R. 161 (1672) ; 
ilackeiuic r. Jawahir, 25 W. R. 137, 138 
(1670) 
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If*'**! iRTrrtipfitipji ; (1^ ftnatipirc lor rxmilion ol joint-drtm* ; (-) 
p^'.ltKin !o «Tn*‘tnl tnodr of rxrcmion;(l) of nuit for »pwific 

p^fomATi'-o for tl«-lay;(*i) irfn**! |o uti onlrr kllomni; ftu ftpj'fii) ty n 
(alJior 1o rtAR'^ an nj’j'ral by pon wbo hn<^ rincp com^ of apo ; (C) tclu'.nl 
to paniOi a rocn«Til witnr^^ (7) 

Wfirn apjval^ in ftn% 1 opou^ arc pfRilmp in a t'uj<‘rior Appollato Court, 
the Inforior Court of Appeal, jf it dernlr the appeal vithout waiting for (he 
decjMon of the Superior Appellate Court in the analogous e a«ea. doe* not exert i»e 
a n-iac disetrtion (?) 


"Or to Eorae ueage.*'— U«age having the force of "law" means d 
local or family usage as di'tingui»he<l from the general law(*») A finding 
upon the evidence on a tjueation of cu«1om »a one of fact (Id) The right of 
UM-r is substaativcly a tiuesUon of fact to l*c determined upon the evidence 
furnished by the liliganta. If the Lower Appellate Court has not made ao> 
error of law iu drawing nn inference from the esidcnce produced to eupjvcit 
such a right, then the High Court in second appeal will not intctfcrc.(U) A 
local usage or custom being in its nature such os might neceasarily affect 
not only parties to the particular litigation and their privies, but whole 
bodies of people, stands on a footing similar to a matter of law' derived from 
other sources than usage. So, though this section disallows a second appeal 
with reference to findings of fact, yet. the existence or oon-oxistenec of a usage 
having the force of law is unaflcctcd by such di<alIowance. Consequently it 
is the duty of the High Court, when it has to pronounce upon that question, 
to examine eridcncc bearing upon it, not only as to the suOicieney thereof to 
establish all the elements (antiquity, uniformity, etc ) required to constitute 
a valid usage having the force of law, but also the credibility of the evidence 
relied on and the weight due to it (12) WTiether or not a custom exists, is a 


(1) Graham r. Lopn, 1 W It 141 (1601) ; 
Bikuat r Pcaree, 1 W. K 19S (ISM), 
2*oorno f. Chundcr Katli, 1 W. It 249 ( 1 8M) . 
Ba«h Bcharec e. Saheb Roy, 12 W R. 76 
(18G0) [but the Court wJl intcrlcre if icry 
strong grounds arc shown] 

(2) Hera Roy r Gungadhar, 21 W. 11. 280 
(1875) 

(3) Watson r. Digwar, 10 W. R. 87 (1808). 

(4) Dwarkanath v Unnoda, 8 W. R 319 
1807). 

(6) Ifokund v. Chotay Lall, 10 C 1001, 
1007 (1884) 

(6) Shama C3iaran Ghosc r. Tarak Nath 
Mulihopadhya. 3 B L. R. 116 (1809) 

(7) PranKistov. Kalco Dais, 7 W. U 400 
(1807) 

(8) Gobind Ramanuja u Lakhmi, 11 
C. W. N 112, 116(1900). 

(0) Ram Gopal f. ShamaKhaton, 20 C 93 
at r- 09 (1892). 


(10) Syrd Ah i Goi>sI Das. 13 W. R. 
420, 422 (1870) , r^mparc Kakarla Abbayya 
t'. Raja Venkata, 20 31.21,29(1905), Hasim 
All V. Abdul Rahmao, 2S A 093(1900) Seo 
Durga Cbaran V Itsglmnatli, 18 C R- ^ 559 
(1913), ctflenco of a custom 

(11) Mahomed All r Jugal Ram, 6 B. L. 
R Ap 81 (1870), 8 c. 14 W. R. 124, soc 
Wurecrooddecn r Shtobund, 11 W R. 
285, 280(1809). 

(12) Kakarla Abbayyav RajaVciikata,29 
31 24, 28 (1905) , see also Ilanumantainins 
f Ramt Itcddi. 4 kL 272 (1981), Mirabivi 
V Vellcyaima, 8 31 461 (1885). Eranjoli 
Vishnu V Eranyoli Krishnan, 7 M 3 (1883), 
confra , eco Ilurcebar v. Judoonath, 10 
W R. 163 (1808) , 8ycd All i. Gopal Das, 
13 W B. 420, 421 (1870). Hurry Churn r. 
Nimai Chand, 10 C. 138 (1883) ; Bai Bhirm 
Bai V Khorscdji, 22 B 430, 433 (1890). 
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question of fact. But if the Lower Appellate Comt has acted upon illegal 
ovidenco or has come to a decision upon evidence 09 to the custom which is 


High Court in second appeal is not bound to examine and consider the evidence 
in all cases when the existence or non-existence of an alleged custom is the sole 
question at issuc.fl) 


“ Failed to determine some material issue." — ^As to failuie to deter- 
mine a material issue, see cases notcd.(2) The Lower Appellate Court, if it 
does not accept, must displace the findings arrived nt by the &st Court.(5) 

It is impossible to lay down any general rule as to when the Court should 
consider that the reasons for a particular finding by the Lower Appellate Court 
must be stated. There may be many cases m which the omission to state 
the reasons would render the judgment so unintelligible that tbc Court, in 
second appeal, could not pronounce any opinion upon wlicthcr it was tight in 
law. In such a case a Court would no doubt require the reasons to be stated. 
But there may be cases in which the Court would not think it necessary to 
require them and the case will not be sent back. It is not the law that when- 
ever the Judge of an Appellate Court thinks that one set of witnesses is 
trustworthy, hcisbouudtogivehisrcasonsforit (1) WherothoLower Appellate 
Court fully adopts the reasoning and the conclusions of the first Court, 
it is not bound to set out the reasons for its decision with the same 
fulness as if it was deciding tbc case in the Court of first instance or as if it 
was reversing the judgment below. It may supply Bome additional reasons, 
but the insufficiency of these additional reasons, or the absence of any, would 
not justify a second oppeal.(5) AVlien a person has put forward his defence 
in a general way and allowed an issue to be framed upon it which has been 
found against him in the Lower Appellate Court, he will not bo allowed to say, 
in special appeal, " here is a question of fact which the Courts below have not 


(1) Haskun All r. Abdul RahioAii, 23 A. 
033 ( 1000 ). 

(2) Ksilasli r. Kunja, 4 C. L. J. 80 (1906) ; 
Eamkar Gopalji v, G&ngarani. 10 B. D45, C17 
(1891) ; Gopal v. Tekaet, 8 W. B. 333 (1807) ; 
WiBo V. Hecra Lai, 10 W. B. 150 (1871) 
[wbero this is by nustsko application may be 
by TOTiew]; Bistoo r Lalla Byjnatb, IG 
W, B. 50 (1871); Goluck Xath v. Kirti 
Cliundcr, 1C G &t5, 651 (188!)); Ktisto 
Gobind V. Gangii Fershod, 23 \V. B, 266 
(1875); Qooglea Sahoo r.' Ih’cinlal Sahoo, 7 
C. 148, 160 ‘(1881); Mohonim Sheikh v 
Nokowri, 7 B. L. B. App. 17 (1870) ; Kiisto 
Churn r. Dn-arkanatb, 10 W. B. 32 (1868). 

(3) I'rotapNarauit', Rsghurani.OG W.N. 
185, 189, 190(1901): TpilokyaMobiniDasi 


V. Kail Prasanna Ghose, 11 C. IV’. N 380, 389 
(1907) 

(4) Shumshuxooddy v. Jan ^lAbomcd, 21 
VV. R. 260, 2C1 (187-1). 

(5) Shameo Mahomed v. Prodhan Palec, 5 

W. R. 178 (18GG) ; but uhere the Appellate 
Court rejects ovidenco accepted by tho first 
Court or comes to a contrary conclusion it 
should giro its reasons for differing. Shoo- 
djral V, Ilodgkinson, 24 VV. H. 343 (1875); 
Salu hladiiav v Venkatesli, 1C B. 540, 545 
(1891); Abdul Eohmanv Sofy, 24 VV’. E. 293 
(1875); though as to tho omission to do so, 
SCO Mukdum-un-nlssa v, Nokhy Singh, 25 
W. R. 296 (1875); Lucldieo Moneo f 
Bajkissore, 4 VV. R 106 (1865). 
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fouiiil, aTi<l tlifrcfnrf* I nin to liBVt* tlif d<Ttf** wlifti. i( tlic 

qU''«lirtnhR(l ^^>•n the lower Court*, tlirrr tcfn ft findjng 

upon it (I) 

“ Error or dcTecl In Ihc procedure.**— An cnor «r defect in procedure 
may ron*i*t in the omi*»jon to f'-ttl<* i*«ur!>;(2) improper remand; (3) dj?- 
mi'finK « ruit for false vrnfication itistead of dtspo'inc of it on the merits , (4) 
adjudicating in the nh'cnce of, and without notice to, the respondent ; (3) 
allow ins ft re\ie\\ of judgment without in<iutrinp into the existence of ground.* 
upon which a re\icw is pcnni«»ible (C) The amount of dam.sge i* ft question 
of fad unless aueh amount he heyond legal limit* if there f»e nn) fi) A 
mistake of ftccount is not an error of law or proeedure.ff) though the 
principle on which it has been tahen may he. Tlio Court ha* interfered where 
a commi««ion returned unexecuted was not rent a second tmie(O) There is 
error where n Court which hnn ordered ft local inveMipation proceed* to 
determine the ea«c before it* return (10) llofu«alto take or record evidence (11) 
i* an error of procedure. So is the omission to atate the real question to he 
determined and to examin** evidence witli reference to the right issues; (12) 
find to take notice of scriou* inegularitics in the first Court end to render 
accurate its decree; (13) deciding a suit on a ease not act up bylho parlies 
nor warranted by thec\'idonce(ll) For other eases rcc notes to the section 
paMiffi. It is not sufTioient that there should be such error It must have 
been substantial and such ns may po«*ibly have Affected the decision on the 
merits (rtde fost). 


(1) Iljkunt r. Uhunput, lU W. It lOi, 109 
(18-3). 

(2) tjec ^U. 31itna c. Syud I'azl (tub, 13 
iL 1. A. 573, OSO, 583 (1870) , Kewan 
Perthad t. Jankco I’crehad, 11 M. I. A. 2!i, 
27 (16G0) ; Shco Saboy e. Ikcbun bingh, 22 
\V. It. 31 (1874); Jogobundhoo r Sreo 
Karain, 20 W. It. 163 (1873) ; Gunga Mouco 
f. IsBur Cbundcr, 17 W. It. 405 (1872) j Ram 
Kant e. Gunwhec, 0 W. R. 47 (1800), 
Nowcowiio 1 ’. Mookta, 2 W R. 181 (1805) 

(3) See Ram Kant v. Gunesheo, tvjira , 
Nanabbai KarotamdaB r. IlatuBhet, C D. U. C 
R., A, C. J. 150, 158 (1809) 

(4) Sbatna Soondareo v. RohunooUdeen, 2 1 
W. 11. 71 (1875). 

(5) Balaji Rau r. Sitbablioy, 19 JI. 414 
(1890). 

(0) Bhyrub ChunJer Surmah t. Madhub 
Ram, 20 W. B. 84, 85 (1873); Chundcr 
Auggrodany f. Loodun Ram, 25 W, B. 324 
(1870), Parbutty i-, Protap, 23 W, R. 275 
(1875) ; Koleemooddecn r. Heerun, 24 W, R, 
880 (1875). 


(7) jogeebwar • Dinarani, 3 (' K J HU 
(ISOS); lian<H» Madhub r. llholanath, lU 
W U 101,105(1803); Johuroodeent' Dabco 
Perahad, 13 W B 2 ’, 23 (1870). 

(8) Ram Kant t Kaleo l^IobuR, 22 tV R 
310 (1874). 

(0) JLotee Singh i Gopol >8uigli,22 W. R. 
457 (1876). 

(tO) MadhuSingUe. KasluSing, 16 A. 342, 
313 (1891). 

(11) UuDibl V Kbiroda, 20 C 740. 7.|3 
(1893): Snrm Rac p. Ubbman Rao, 2 A II. 
C. P» 209 (1870) , Ramesaar r Sbib Karain, 
14 W. R 419, 420 (1870) (pcoccilnro to bo 
followed in Bueh cases, seo also Ra] Lukbcc v. 
Gokool, 13 >1. 1 A. 209. 225, 226 (1869)]; 
Mohun Siugb V Jiigbntty Koocr, 21 W U. 
297 (1876) 

(12) CbandcrMuncor. MaiUiooIXy.23tV. 
R. 160 (1875), wluro a remand was ordered. 

(13) Ram Coomar v Kalee Coomar, 10 
W R. 279 (1868) (case remanded). 

(14) Sbivsbasapa v. Bangappa, 29 B. 1 
(1004). 
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“ Upoix the itterits.” — ^TKia is one o£ seveial piovisions in which the 
Lcgialatuic has indicated Hs intention that substantial justice and not tcchni* 
cahty is to he looked to. An error in procedure which does not affect the decision 
oi the case on the merits vrill not confer a right of second appeal.(l) This is 
a matter which must be determined in each case according to its circumstances 
In sect. S72 (Act of 1850) the word “ possibly ” did not occur. It ran as 
follows : “ whiclt iHtttf have produced error or defect,'* and the word " may " 
Was construed not to imply " may by some possibility ** but “ may not improb- 
ably.’^ It was for the High Court Judges to exercise their discretion in determin- 
ing whether there was such a probability, whether there had been a fair and 
sufficient trial, and whether litigation had reached a stage at which it ought 
to cease or not. The word “possibly” was accordingly introduccd,(2) which 
avoided any necessity for the consideration o! the evidence. 

£x pdrte appellate decree.~A respondent in whose absence an appeal 
has been heard ei parte and against whom judgment has been given, may prefer 
a second appeal from the decree under this section, and liis remedy is 
not hmited to an application under 0. XLl. r. 2 to the Court which passed 
the decree to rehear the appeal (3) The objection that the first Court did not 
make sufficient inquiry before admitting an apphcation for rehearing and 
setting aside a former ei parte decree in favour of the plaintiff and dismissing 
the plaintiff’s suit should be taken m the lower Appellate Court, and if it is 
not taken there it ean not be raised in second appeal, because it would not be 
doing justice to restore an ex parte decree which the lower Courts have, on a 
subsequent trial on the merits, found should not be renewed. If the objection 
was a substautial one it should have been raised before the lower Court at the 
proper tirne.fl) 

Scope of appeal. — ^Tbe general rnle on this point may be stated to be 


{ 1 ) Sco JugobtUKlboo V. Sree Ifarain, 20 
\V. B. 18S (1873) , Buldco-Porehad v. Golab 
Khan. 6 N W P . H. C B. 101, 103 (1874) , 
Gujraj SuJgh r. Byai Suigb, 6 N. Vi P. 
114, 117 (1874): Uohima Chandra v. Atul 
Chandra, 24 C. 510 (1807) (mujoiodcr oi 
cftiiscB oi action) ; Reera LaU v. Bbtoo Lai, 
22 Vi. B 28S (1874) : Mahomed Hosscin r 
Potnu, 20 W. B. 117 (1S73) fid); Hut 
C hunder v Wootna Soondnrcc, 23 W B 170 
(1875)[docnmentTeceiTedwithoutob)cctioti): 
Haran f. Kussick, 20 W. B. U3 (JR73) [want 
of stamp); Jaduv Kadaab, 37 C.S3(1909); 
Bisw&nath v. Baidjanath, 12 C, 199, 203 
(1SS5), Bhagratsangji r. PertabaaDgii, 4 
B. n C B 105, 108 (1867) ; Bran Kiato r. 
Kalco Bass, 7 W. B, 460 (1867) [defectirc 
jodgnicnts] , Mutbustuni o, Kalla KnUantha, 
18 M. 418 (1891); KUto Churn v. Dn-arka- 
nath, 10 \V. R. 32 (1808); Coiiada v. 


l^arunakar, 21 M. 43 (1900) [ertor of valua- 
tion) . Eukum-un.iussa v. Kluckdoonom, 1 
W. B. 246 (1864) [bearing of appeal before 
sale fixed ■ pleaden present) ; Karainbbai v. 
NoroabankcT, 7 B, H. C. R., A. C. J. 98, 102 
(1867); [deposition read instead o! oral ex- 
amination : BOO also Jadu Bai v. Kamxak 
Iluaatn. 8 A S7C, SSI (18S6]); Shoobul 
Cbnnder v. Koylatb Chundcr, 14 W. B. 23 
(1870) [erroneous conclusion of law) ; SbaiLb 
IaU jllahomcd v. Peer Kuzun, 16 W. R. 112 
(1871) [depositions of wtnes^ea not taken 
regularly]. 

(2) Bam Cbowdfaury i'. Ka'»hce Jfoliun, 21 
W R. 57. 69 (1873) 

(3) AfudhU Prasad v. Balmukunil, 6 A. 
351 (1686). 

(4) Boro Kbasia t Jata 8irdar, 8 B. L B. 
78, 80 (1871) ; B. c , IC W. R. 315. 



r**-? vn 

ST-r. 


Arri: 


lliAl »t mu«t r'llnadH wiili Oifil of tlif* l>ffore tli«* A|>p«II*f<* Court. 

n< lljf Ult'-T rliouM ItniilM fo ifif rn»f roatlo in tin* Coiirt of fir«f in«(Arrrr. 
TliTouclioiit 111*' Iilicatinn lli^' ^mu** pronn*! of ntt-irlc nn«f (rive «i iii<'ti!ionr*l) 
of »l*'frnee r'mul*! Im* jMil f*'ru*Til A J'litniin ftpj*en3nt will not l»e nllnnci] |o 
prf*enl hii r.i»e in an rnUrrly nen rliajw' an*! rai»mp fTr«li imiki in fnll 
bark upon n row ami «ltfTrrrnl lit!*' or rauie i,( nrlton from flml fir»t 
a«.‘*'r1eil (1) 

A rar^e ii nol to be ilrTulril in i>p*'nil apjwa! iijK>n .1 quertion vlitoli wai 
noi ralv«(l or tn<'<l or ron»iilrre<l by the lower Coiirta Varlin mu*t not be 
allowetl to come Wfore tlie Ilipb Court in rj'erial Appeal an*! rai«e a question 
or lake an objfytion wlnrli, if raided or taken m tlie fir't (‘ourt or eien in Iho 
Appellate Court, misbt hare been tnet in tbo«e (*ourli by A*|optinp a coiirre 
wliicli cannot be a'lnpted when the ca«e comet l*efore the lli-li (Voirt in 
tpecial appeal (2) Hut where H ere wnt «unieieni rea«on for the qneMion not 
haring been rai*ed in the lower (’ourta the cate may l*e reminded in recond 
appeal with a view to haie that question ilefermmed (3) An npi>ellant is 
not entitled to rai«e a queation of fraud wiiieh wat not alleged in the wTitten 
ntatcinent and as to wliieh no latue was rai«ed in the original Court.(4) Wicre 
a Rpecifie title has been alleged but not proved and the pUintiff en- 
deavours to succeed in tlic first Court or second Court of appeal upon a title 
by twelve years’ adverse possession, he must be prepared to show that this 
other title by twelve years’ adverse possession was rai*cd In the Court of first 
instance with sufficient clearness to enable his adversary to understand that he 
claimed to succeed as well by twelve years' adverse possession ns by the specific 


(!) Sladsn r Slslki. 0 A. 428. 420 (18at) , 
Foorjar Cnaja, IS tV. K, 80(1609) ; Homan- 
(linee c, Fitambar, 5 W. R. 197 (18G0) 
[.thougli it U a diflorcnt thing to s-»ry tho 
relief given to » party who ho* proved his 
title. See in this connection Tacoordecn f 
jr*w»bSyedAli,ir A. 192 (1874)] ; Muthu- 
sami r. Ramkrishna, 12 M. 292 (1889) , 
Kripa Xath r. Safoda, 1 W. R 283 (1801) ; 
Sheo Das c. Bhagwan Dutt, S B L. R. App. 
15 (1669) : Gopal Karhar t-. Hanmant, 0 B 
107, 110 (1881) [unless under very special 
eireumstanees] ; puriag Dutt r BrojoKoon- 
war, 9 W. R. 603, 005 (1868) , Tenetput Sing 
v. Cossain Snclersan Das, 4 C 46, 60 (1878) ; 
Bnndabun v DhununjSy, 5 C. 246, 250 
(1879); Joytara r Mobaruck, 8 C 975, 980 


becnheldfJudooKathMulbckt KaleoKruto 
Tagore,22W R 73(1874)], that it issufficicnt 
that the plaint should set out tho facts 
necessary to support the plea even though 


tho plea itsctl lic not expressly set forth : 
SreoD«*»cor. Ranee LolunMonoe, I3M. 1. A. 
470, 475 (ISC9), Moliummud Zaboor r. 
RuttaKoer, II JL 1 A 468,485,480(1807)5 
Indur Cbumicr r Rsdha Kisbore, 19 C 607, 
512 (1892): Ilahi Khan • Shcr Ali,2C A. 331, 
331 (1904). Tek.iit Doorga Pershs*! r Musst 
Doorga, 13WR 10,11(1870) Thocaseof 
Fankana Kalana «■ Vimpakshapa. 7 R. 140, 
150 (188-3), was disapproved in Pcrunial 1. 
Kascri, 10 9L 121, 1S5 (1893) 

(2) Shib Suhagi r Nursingh Lall, 23 W. R. 
352, 35t (1874), per Conch, G J ; seo also 
SlcerBahadoorr Sunec Churoo, 6 \V R 187 
(1866), Bunsee Lai <. Shaikh Auladh, 23 
W R 653, 853 (1874), Jugdeep Karsin t 
Decndyal, 20 W R 174. 176 (1873) This 
case went up to the Privy Council, where the 
decree seas varied on other grounds 3 C. 
198; a. c , 4 1. A 247 (1877). 

(3) Ronomalee v Kylash Mojoomdar, 24 
W R 72(1875) 

(4) Prayrag Rai e Gonkaran, 0 C W. N. 
787, 791 (ID02) 
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titlo nliegftd.^l) Tho plaint has been allowed to he amended and the case 
remanded for retrial.(2) 

As regards objections by defendants, bucIi as arc based on pure points of 
law, may ho taken in flccoud appeal for the first time provided that they do 
not involve the taking of any additional evidence on matters of disputed fact, (3) 
that ia questions arising on the findings and not aflcctcd by any facts 
outside those findings, (4) and capable of being determined without the con* 
Bideratvon of any evidence other than that on the rccord.(5) And eucli a 


point may be taken after remand t 
remand.(G) Such as want of cause 
plaintiff to come into Court at all ; (8) 
res judicfllo (11) ; want of registration ; 


(1) luishna Baiwek c Protab Surma, 7 0. 
5C0, 5C3 (tSSI) ; teo also Shivo Kuman Debt 
v. Govind Tauti, 2 C. 418, 423 (I877J 

(2) MobummudZahoorv.Tbakooraiicc, II 
U. r. A. 4G8, 485, 485 (1657); Joseph v. 
Solano, 5 B. L. R. 441, 453 (1672) ; m Irish' 
najl 0 . Wamanih 18 B. 144, 146 (1653), 
amendment was ro/used. 

(3) Gardappa v. Glrimallappa, 10 B. 331, 
335(1854); andseeRamtorakv BmaDalh, 7 
B. L. R. 184, 185 . s e.. 24 W B 414 (1871) j 
Kali ^lohaa v. Kali Krishna, 11 W. B 163 ; 
8. c , 2 B. L. R app 39 (1655) : Jan AJi v 
Khondkar, 14 W. R. 420. 421 (1870) [no 
ground oi appeal allowed when it would bavo 
to be dealt with in connection with tbo evi- 
dence in tbo cause or appear# capable of 
explanation) ; GaJapatU v. Vasudeva, IG M 
503, 511 (1892) [it i* not possible to lay 
down any preriso rale and it is not always 
easy to say what matters of fact would havo 
to bo ascertained for the proper decision of 
each proposition of law); Ajodhya Nath 
Chowdhnry v, Keshab Cliandra Mukherjee, 
11 C. W. N 1127 (1907) 

(4) Nagesh v. Guru Rao, 17 B. ^3, 305 
(1892) ; Sbarfudm t>. Govind, 27 B 452, 406 
(1902). InBachawav Sliirayogapa, 18 B, 
679, 683 (1893), the Court refused to allow 
defendant to set up a new right diffcnug in 
kind and not merely in degree 

(5) Fakir v. Ananda, 14 a 686, 690 (1887). 

(G) Darimba r. Nilmonee, 15 W. R 181 

(1871) 

(7) Lachman v. Bahadur, 2 A. 884, 887, 
898 (1880), Spankio, J., dissent. ; Jan >Ui v. 
Kiiondkar, 14 W. R. 420. 421 (1870), contra ; 
Buksh All V. Joy&mut, 11 W. R. 248 (1865) ; 
and SCO per Maikby, J., in Trdochan sv Gugan, 

. \ 


houg)j not raised in appeal before the 
of action; (7) the legal status of the 
limitation , (9) want of jurisdiction ; (10) 
(12) tbo legahty of a translation ; (13) tbo 


21 W R. 413 (1875), 

(8) Id. ; Balaram v. llaogta Das, 11 0. W. 
N. 959 (1907). 

(9) Id ; eon/foSbivapav. DodNsgaya, 11 
B. 114, 119 (1886) ; and in Baghu Nath v. 
rareshraro, 9 C. 635, 636 (1882), no objection 
under acet. CGI of the last Code was taken 
As to objection after remand, see In re lliria 
Bahadoor, B L. B., F. B. 429, 432 (1666); 
Dattu V Kasai, 8 B. 633 (I8S4). See notes 
to 0 XLI. r 2. 

(10) Id., Ramayysv. Subbatsyadee, 13M. 
25, 27 (1887) ; Sayad Nyamtula t\ Nana, 13 
B 434, 427 ; Velayudam r. Axunachalam, 13 
M. 213 (1889) . Nidki Lai i'. Masbar Husain, 
7 A. 230(1884) In Bbikaji w, Pandu, ID E. 
43 (1893); Auuddm c. Bsmanagra, 14 0. 
605, 510 (1867); Biru Llahata v. Shyama 
Churn, 22 C 453 (1895); the objection was 
hold not to go to juiisdiction. As to objeo* 
tiona alter remand, aea Keshav v. Vmayak, 
23 B. 22, 25 (1897) ; Timulji v Fatvanjl, C 
B. IT. 0. R., A. G. J. 167 (18G8). 

(11) Aluhammad Ismail V, Chutter Singh, 4 
A. 69, 71 (1831); aoma of Strachay, J.'a, 
observations Were held to bo o&iJcr dicta in 
Kanahailriilv Suraj Kunwar, 21 A. 445,447, 
448 (1899) [but not if it cannot be decided 
on tha record andfresh issues are necessary]; 
Ranchod v. Bczanji, 20 B. 86, 02 (1891) 
[objection to paupft suit]. 

(12) Oomatool Fatima v. Ghnnnoo,19 W. R. 
23 (1872) ; but see Joy Gopal v. Tbakoo* 
luoneo, U W. R. 331 (1BQ9) 

(13) Kuppa Guru Kal v. Dorasatai, 6 76, 

78 (1882). In Joytora Basseo v. Boy 
Ghunder, 1 IV. R. 136 (1854), the objectiouas 
to tha tuvalabty of tbo adoption was not 
taken In the grounds of appeal, not in Roy 
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415 


irrplcvftnrT of c\i(1fnf^,(l) for nn crmnoom nmitsion to object lo lli« omiviion 
of irrrleranl te»'imnny does nnl rmlrr it araiUMe iw » protiml of judpr.cnl ; an 
objection appearin;: on tliC fare of a nntirr (2) 

An objection on tlic pmund of mi*]nin(lor,(3) wliether of parlira or cau»c« 
of action, irin*t now unfler feet, p? fhow that tbo merits have been 
alTceted. 

Bat a mixed question of law and fact cannot he rai«ed for the fin»t lime in 
fccond appeal. Po an objection haa l>ecn disallowed on a question of title ; (1) 
as also that a suit was haired under feet. 2(1 of the hast Code, tho objection 
bcin;j one not of pure law but depending upon the facta (5) and aa to the cora- 
petener of an agent to sue (C) And defendanta mil not he allowed to aet up 
for the first time in fecond appeal a case which involves an inquiry into facte 
not ascertained in the Court below (7) A question of jurisdiction, or indeed 
any other question which depend.s upon a question of fact whieh has not been 
detcrminetl by tho lower Court or admitted by both parties, will not be allowed 
to be rai’cd.fS) It has been recently held that the conatniction of a document 
is a quealion of law which Judges in fecond appeal are not precluded from con* 
aiderinp by any finding of a lower Appellate Court based on such doeumcnt.fO) 

A defendant may estop himself from setting up a defence. So a defendant 


depositions taken in a foriuer litigation cannot object in appeal that the witnesses 


Goodurr.rLumw*ljuT,7C L.R 117(1880); 
where tho question was u to tho execution 
of ‘aliquot portion of decree : I^chman r. 
Bahadur, 2 A. 881 (1880) , but see Bombay 
Burmah, etc.; Corp r. .Smith, 17 B 197, 
221 (1892). 

(1) Sillier r. Madbo Das, 23 I. A. 100 
(1696); Authors’ ETidcneeAtt, 4th ed p. 32, 
qusre thcTcforo as to Bapukhandu v Baji 
Jivaji, 14 B 372, 377 (1889). 

(2) AhsanuUa v. Hurco, 19 I A 191, 19o , 
8. c., 20 C. 86 (1892). 

(3) See Sloidin Kutti f Krishnan, 10 SI 
322, 329 (1887) ; Dhondiba t‘. Bamchandra, 
5 B. 654, 661 (1831) ; Slanla v. Gulzar, 10 A 
130 (1893) ; Tarineo t> Hunsman, 20 W. R. 
240 (1873) : Slajalun v. Narayana, 3 IL 359, 
303 (1881); Ram Dyal f. Bara Doolal, 11 
W. R. 273 (1869); Tiluck v Sluddun, 12 
W. B 504 (1869) ; Boydo Nath v, Grish, 3 C 
26, 29 (1877); Ghulara v. Slustakiri, 18 A. 
109, 111 (1895) [objection under sect. 89 
Transfer of Property Act] ; Dodhu v. Mad- 
havrao, 18B 110, 113 (1893), Dhurura Das 
V. Shama Roondn, 3 M. I. A. 229, 212 


(1813) 

(4) Varanji r Lallu ALIiu, 9 B 285, 287 
(1835): Umrao Dibi r SIaliome<l Rojabi, 27 
C. 205, 207 (1899) ; a. c , 4 C R* N. 70 

(6) Biru Mahata r. Bhyaroa Chum, 23 C, 
483(1893) 

(G) Soorendro Nath Roy r Bughoobur 
Dyal. 16 W. It, 392 (1871) 

(7) Umbila v. Nadir, 11 W. R 131, 134 
(1869) 

(8) Lnteefoonnisaa c Poolin, W R. F B. 
31, 32, 33 (18C2); eeo also Tlio Court of 
Wards v. Roop Sloonjuree, 25 W. B 260 
(1876); Bamanund o. Urnokalco, 2 W R. 
257(1865), and eee where thero are findings. 
Nilratan v. Ram Rnlton, 6 C W. N. G27, 629 
(1901) 

(9) Lala Fateh Chand r Ram Ktshen, 
391. A. 247 (1912); 34 A 679; 10C.W.N 
1033 (P. C ) : 14 Bom. L. R. 1010. 

(10) SuttyahhamaDasscer KriahnaChun- 
dcr Chatterjeo, 6 0 65, 58, 69 (1880); Bee 
Dabee SLsscr v. Uungut Sleah, 2 CL L. R 
209 (1878); Nmendra v. Bhupendra, 23 C 
374, 392 (1893). 
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no rtppliMlIon niailo ti» liA\r* tlio rxAn«n«l. tli<* Court t>f 

sivorul Appeal leill not entertain (1) An<l if (he fiT«t Court (Irelarinc i(vlf to 
l>e RAti^fied with the c\i(lenre of nny one witneM, does not think it ncccMarj* 
to examine any further witneRSea whom tlie ptamtifi may have nilduced, anil 
(he I/iwcr Appellate Court, on appeal, not liein/; Ra(i<fie<| with the cxidence of 
that witness, <li<mia«es the whole Buit, (lie lliph Court on aerond appeal may 
►end the case hack for the examination nf witnesses whom the l<«wer Appellate 
Court may think fit to examine. Tlie fact that the first Court did not think it 
necessary to examine otlicr wntness^'s may he hroupht to the notice of the Lower 
Appellate Court hy the party coneerned, or it may appear in the judgment of 
the first Court (2) If (he Court of first initanee, lieing satisfied that the plain- 
lifTfl case could not he estahhshed, refuses to examine defendant’s witnewe* 
and dismisses tho Buit, hut tiic Ixiwcr Appellate Court, diffenn}: from llio fir-'t 
Court, gives the plaintiff a decree, tlie objection (hat (he proceetlings before 
(ho first Court were irregular should be taken before (he I<ower Appellate 
Court, and i! it is not taken there the Apiwllate Court m sceond appeal will not 
entertain it.(3} 

The second Appellate Court is not the Court m which errors of jiroeedutc 
of the Court of first instance ate to be remedied, where tho error has not been 
nude the ground of complaiut m tho lower Court and the first Court of Appeal 
Tinw where any real grievance or other just cause of complaint an«es to a plaintifT 
from the first Court’s refusal to examine his vntnesses. it is his first duty to bring 
tho nutter prominently to the notice of tlie l/ower Appellate Court in 
his grounds of appeal Failing to do so, he cannot he allowed to urge 
it as a plea in special apjieal (i) If either of the lower Coiirta refuses to enter- 
tain any material issue, suggested liy tlie defendant, it would a0ord liim 
good ground of complaint against their proceedings But when he did 
not raise tho issue in tiic lower Courts which he wants to raise in second 
appeal, he will not he allowed to raise it m second appeal A party will not 
be allowed, on special appeal, to go behind the issues by which he was content 
to abide in the Court below (5) 


102. No second appeal shall lie m any suit of the iiatuio [s. sse.i 
No second appeal In cognizable bi/ Courts of Siuall Causes, when 
certain suits. the amount or value of the subject-matter 

of the original suit docs not exceed five hundred rupees. 

Object of section. — This section (6) is a reproduction of sect 27, Act 
XXIIl. of 18G1. Suits triable by Coints of Small Causes aro, speaking broadly, 
suits of a comparatively simple character and of small pecuniar}' value 


(1) Som&sckliarav Subliadramaji,G II 524, 
.527 (1882) 

(2) Hurish V Copal, 20 W. R. 203 (1873) , 
Rapu V Sheikh Ahmed. 13 B. 337 (1874) 

(3) Goordas t. Puran, 12 AV. B .3(13 
(1869) 

(4) Onooroop v. HeeraMonee, 11 AV R 4H) 


(1869); Osman Singh V Chummun. 15 \V' R 
87, 88(1871) 

(5) Slutski) Ahmed c Shaikh SonaooUah, 
8 W. R. 5 (1867) 

(6) For the history of the section, sra 
Soundsraru Ayysr t SenniA Naickan, S3 .M. 
«7, 654 (IW) 
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THE COI>E OF CTVII/ mOCEDITRE. * 


Part VI I. 
Src. jo:. 


If the suit is aetuaHy tried hy a Small Cause Court, then no appeal is allowed. 
There arc, however, many suits which would he triable by a Small Cause Court 
if one existed with local aud pecuniary jurisdiction, but which arc in fact tried 
as original suits by a District Munsif Court because there is no Small 
Cause Court competcut to try thorn. In these suits a first appeal is 
allowed by the Code. But a second appeal is disallowed by this section as it 
is considered that eucU cases as come within it are not sufficiently important 
to be entitled to a second appeal.fl) 

"No second appeal." — ^Thc section refersto second appeals, that is appeals 


whether a second appeal lies in csecution in a suit of a Small Cau.'ie nature, the 
test is not the amount claimed in the execution proceedings, hut the amount of 
the subject-matter of the suit (4) 

" Of the nature cognizable."— The nature of a suit must be ascertained 
by considering all the allegations in the plaint and the prayer. In determlnlog 
whether or not a second appeal is barred, the Court ought to regard the suit not 
as it ought to have been framed but as it is in fact framed and brought, 
unless tlie plaintiff has, with the object of evading the jumdiction of a 
Court of Small Causes and bringing the suit in the ordinary Comts, added a 
claim for a relief to which he knows he U not m law entitled.(5) The Court 
must look to the nature of the suit as brought by the plaiutlfi, and not to the 
nature of the defence, to determine wliether or not the Court of Small Causes 
has jurisdiction. It is not in the power of a defendant to oust the Court of a 
JurisiUctioa that it otherwise has, by the mere raising of a plea of title. The 
hona Jides of the plea can not affect the question, for such a pica, whetlier 
made bond fide or not, would have to be inqmred into Wlicrc such a plea is 
raised the Court of Small Cou‘?eB has the power to inqmto into it and 


(1) Sco Soundaram Ayyar v Sennia Naic- 

lean, 23 663 (1000) 

(2) Agtaandh Mabto v. AUullah, 11 C. W. 
N, SG2, 865 (1007); Collector of Bijnot v. 
ZaiM Ah Khan, 3 A. 18 (1880) forder of 
remand} ; Mahader Harsingb v. Ragbo 
Kesbau, 7 B. 203 (J8S3) fdist ^atlinraDatli 
Choso V. Nabin Chandra Kundu, 2-f C 724 
( 1897), winch waa followed m Jhanday Lnl v. 
Sarmau Lai, 21 A. 291 (1899), in which it 
was held that no appeal lay from an order of 
remand when each order was itself made in 
an appeal under sect 688 of the last Code 
from an order under sect. 485 of that Code} ; 
Gulaianusenf.SayadMnsa,8B. 760 (1884): 
Chunua Tatnhi t, Chinnanna, 19 M, 391, M9 
(ISOftV 


(3) So Bultov I'. Babutatn, 11 C. 169 
(laSS) ; La!a Kandha Pershad r. Lala Bchsry 
I-al, 25 0.872(1808) , Shyama Cliaran Milter 
V Dtbendia Nath Mukerjee, 27 C 484, 4S7 
(1900). Aithalau. Sabhanna, 12 M. IIG (1883) 
(see at p. 117 as to execution against iraiuoTr- 
able property} ; Harakb »•. Ram Satup, 12 A. 
579 (1690) ^Dm Doyal f. Patrakhan, 18 A. 
481 (1896) ; Peary Lai Singh v. Radha Nath 
Singh, 11 C. W. N. 861 (1907) ; Namyan t 
Nagindas, 30 B 113 (1005). 

(4) Ililavula Ammal v. SCavuIa Thambi, 17 
VL U J. 370 (190G) ; Sri BuUov Bhattacharjl 
». Baburam Qi&ttopadbya, JIG. 169 (1885) 

(5) HarlshChamlra V. Narayana, 24 M. 508, 
610,511(1901); SCO also MuUapudif Von- 
katanara^lrabn, 10 kf. 320 (1806). 


M- 
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«l«'Jf’nnlnc it for tlio I'urpo*'' of llir «uit which »l hns juri^cliclion to try.fl) Uy 
merely a*Vinj!. in the al(eTnati\p, for an account of the profit^, the plainlilT 
can not convert a suit copnizahle liy a Court of Small Cau«e9 into one of a 
flilTcrent nature.* \\liere a definite sum only 19 to be o«certaincd, \*ir. the 
ameunt of profits reccised by the defendant diiiinp the yean* in question, from 
whirli by a simple calculation what the plaintifTa share in tho«c profits 
amounts to can he ascertained, there is no account within the meaning of 
Alt. 31, sect. II. of the Small Cause Court Act to l>e taken and no second appeal 
lies (2) Where all the relief which tlie pUintifl rl.iimc«l in Ids plaint 
could be obt.ained in his suit without asking foi a dcchiration. the addition of 
the prayer for a declaration was held not to pres ent the suit Wing of the nature 
cogmsahle in Coiirt.s of Small Causes (3) Tlic value of the aiibject-mstter 
of the suit must be determined by reference to the sniuc put by the 
plaintin upon it in the plaint, not only for fival pur|>o‘es. but nI«o for 
purposes of jurisdiction (4) The terms of the section do not refer to the 
amount in dispute at tlic tune the appeal h preferred, but to the amount or 
value of the subject-matter of tlic original suit (o) Tlic pro\ibions of sect. 
141 Bengal Tenancy Act do not over-nde tlie proxisions of this section. Tlic 
former section determines the rcmic, but it has no bearing upon the que.stion 
of the nature of the suit (C) Wiere a plaint is presented in a Court hasing 
both ordinar}' and Small Cause lunsdiction, the suit is still cognizable by a 
Small Cause Court (7) Wiere it was urged that though actually a “Small 
Cause” the suit having been instituted and dealt with in the ordinarj* Court, 
that circumstance involved the consequence that a second appeal would lie, 
it was ruled that this was not so : that the nature of the cause was not variable 
in any way according to the Court m which it was brought, and that 
a Small Cause was such wherever instituted The woids “suit of the nature 
cognizable, etc are equally applicable whether the suit is brought in a 
Small Cause or any other Court (8) 'Wlion a Subordinate Judge invested 
with Small Cause Court Jurisdiction tries n Small Cause suit under Im 
ordinary jurisdiction, the cliaractci of the suit is not altered by (he mode in 


(1) Dapuji V Kuvarji, 15 13 400, 405 
(1890); see also Rirett Carnac v. Oewuldas, 

20 B. 15, 45 (1895) ; Jloheah r Sheik Piru, 
2 C. 470 F. B (1877) ; see also Jlonappa r 
McCarthy. 3 M. 192, 199, 200 F. B (1881) . 
Kali Krishna v, Izzatannissa, 24 C 557, 
5G0, 501 (1897); Soundaram i* Sennis, 23 
M 617, 557 F. 15. (1900), Narsyan r. Balaji 

21 B. 248 (1895). 

(2) Narayan f. BaUji, 21 B 248, 250 
(1895); SCO also Vasudevt Bamodar, 0 lloni 
L. K. 370, 373 (1901). 

(3) Uamachcmlraiyar v. Noorulla, 30 M 
101, 103 (1900) 

(4) Kansrajf Batm, 27 A. 200. 202 (1004). 

(5) Sn Bullov t. Baburam, 11 (' ICO, 
172(1885), see aNo Mavula Animal f Maiula 


Maraioir, 30 M 212, 213 (1900); Kah r. 
Fazlar, 15C W N 454(1910) 

(C) Bango t IloUonay, 26 C 842, 644 
(1899), B c,4C W N 03. 

(7) VenayaL r Krislinarao, 25 B 025, 629 
(1901) 

(8) Kalian Dajal p Kaban Narer, 9 II 359, 
263(1881), Lata Kamlba IVrahad F Itchary 
Lai, 25 C S72 (1898) Ul>on tlio question 
whether n eeiximl appeal lica in a matter of 
juriddietion (Dyebukeo Nundan v. Sludhoo 
ilutty, I C 123 (1875). di<s from Mobadco 
>■ Budhoo Bam. 26 A 358(1904)]; tho law 
lias been altered since the passing of that 
decioon Snresh Chandra Moitra r Kristo 
Buii?>niI>asi,21C 249,251(1693) 
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wliicli tlic Subordinate Judge exctcisefl bis jurisdiction (1) Jtovcovcr, a fcuit 
doca not ceaaa to be a suit cognizable by a Small Cause Court by reason of the 
defendant having by way of aet off made a counter claim for Rs. 120, when 
the pecuniary limit of tho jurisdiction of the Court invested with the juris- 
diction o! a Court oi Small Causes was Its. 50.(2) If a suit is cognizable by a 
Court of Small Causes, then, notwithstan^ng the fact that the plaint was returned 
by the Small Cause Court to be filed in the Civil Court, on the ground 
that the suit involved a question of title, this section applies if the value 
of the subject-matter of tbe suit is below Rs W>0 Sect. 23 of the Pro- 
vincial Small Cause Court Act is only an cmablmg section, and enables 
the Court, at any stage of the ptoeecdiogs, to return the plaint in order that 
it may be presented to any Court which could determine the title, but that 
section docs not say that such suiti* shall not be eogniiiable by tho Small 
Cause Coutt.(3) Even if sucli a suit is iuatitutcd in tlic ordinary Court 
the section will apply ; because its applicability depends on the nature of the 
suit and not on the Court in which it is instituted, and it will apply even to a 
case in which the Court which entertained the suit had no jurisdiction to take 
cognizance of it (4) 

The words " of a nature cognizable " seem to imve reference to the subject- 
matter of the suit as distinguished from the amount of the claim (5) In determin- 
ing whether a second appeal lies under this section, tbe nature of the suit as 
it was originally framed is to be considered, and not any form it may subsequently 
as3ume.(6) 

Each case must be decided on its own facts with refeience to the pro- 
visions of the Act applicable, but for the purposes of reference it may be 
stated that tbe following suits have been held to be cognizable : suit for 
money had and received to plaintiff’s use, (7) suit by widow for personal 
property taken from her husband m bis lifetime , (8) suit for rccoveiy of . 
certain books and money collected , (9) claim on bond specially registered ; (10) 
claim for contribution in respect of debt created by virtue of the payment 


(1) ShankubUsi v. Somabhat, ZH B 417 
(IDOO); Dalciand v. Caloram, bBom L R. 
393, 403 (1903); India Chandra Muketjee v. 
Siish Chandra Banerjee, 40 C. C37 (1913). 

(2) Calchand «■ Baloram, 5 Bom 1. R 
393. 403 (1903). 

(3) Kaii Kiishaa Tagore r. Izzataniussa, 
24 C. S37, SCO (1897); ece abo Unttu 
Ksiappan v. Sedan, 16 SL 98 (1891) ; 6ada 
SankaT v. Brij Slohnn, 20 A, 480 (1696) ; 
Venayak v. Krbhnarao, 25 B. 636, 628, €29 
(1901); Soandaiam v. Scania, 23 KL &17, 
657(1900); ace also Rash Bchari v. Sridbar, 
0 C. W. N. 687, 688 (1902). 

(4) ^lohadeo r. Bndbai Ram, 26 A. 358. 
3C0 (1904) ; see also Lala Kandhar v. Lala 
Lai Bchary, 25 C. 872, 873 (1898). 

(6) Soundaram Ayyar v. Scania Kakkan. 


23 JL 617, 65C, jier Sir Arnold mite, C J., 
m which case the aection is fuLy considered. 
Gouri Dult V. Araar Clisnd, )5 C, I*. J. 49 
(1911). 

(6) Lakshmandas v. Anna R. Lane, 32 
B. 356 (1904) , Chmyoni v. Nliera royild, 
22 JL L J. 47 (1911) 

(7) filnham.di Begum v. Abbas All, 3 A. 
S3l (1883). 

(8) Kapalee v. Keshoram Koreh, 11 W. R. 
93, 94 (1869). 

(9) Hans Baj c Ratni, 27 A. 200, 203 
(1901) [held suit was not one for rescission 
ol contract as argued] 

(10) Sn BuUut V. Baburam, 11 C. ICO, 171 
(1885) ; dist. Nilcomal Bannerjee r. Slad- 
husudan, OB L. R. 177, 180 (1870) 




ilwU ; (1) suit for tout iiljut ion wln-rc lands of wlmli Innl Ihh'Ii j>aid 

were in cxrlusivc cnjosinenl of clrfendanl ; (2) •‘Uil l»y co-*>li«rer to recover 
sliarc of Kholi profita realized by another c<vRhaTer,(3) com|>!ainl of the eel of 
a judicial ofliccr ; (4) suit for defituto sum na income of land although defendant 
raiv'd the ijurstion of title ; (5) a suit for rent ; (C) suit by tenant for recovery 
of excess-payment taken hy landlord in respect of rent; (7) amt for mefit^ 
pnifits;(S) suit for restoration of moveable proj»erty cither to plaintiff tr 
:<onv one as agent for him; (9) suit to recover from decree-holder money paid 
for property bought m execution on ground that debtor Iiad no salcahh 
interest ; (10) suit for damages for cutting and cany mg anay of gra‘a;(ll) 
suit for money due on adjustment of accounts of profits of land ; (12) nat for 
money due on contract, though it may be necessary to go into account to 
whether amount claimed is due ; (13) a suit for aneam of A'cf/.iTcdi au'! 
Karnafns emoluments, not being a eliarge on immoseablc property ; (H) vrigini' 
huit for money on bond decided on so/cnonio whereby land was psvn ii. L"’. 
of money; (15) cases falling willun llie pronslons of sect 09 of the Cvsttar 
Act.(lC) 

The following have bccu held not cognizable —Suit for ton‘ributi‘*: I*; 
sharer in joint property ; (17) suit (or damages for illegal or imj»rop«" 
or attachment ; (18) or otherwise sounding in damages, (19) suit fo' tw-w’ <■ 


(1) Marula Ainm&l v. U4>uU Maracuir, 
30 SL 212(1900). 

(2) Srccurasa v. Sirakolundu, 12 3L 319. 
331 (1889). 

(3) Vasudev v Damod&r, C Bom. It. 
370 (1904) 

(4) 3Ioti Lsl Gbose c Secretary of State, 9 
C. W. N. 495 (1905) ; a doubt was espreased, 
tbe COSO being decided on tbe merits 

(5) Vensyak p. Krisbn&rao, 25 B. 625, 628 
(1901) 

(6) Soundaram Ayyar v. Scania Kaickan, 
23 5L 547, 664(1900) 

(7) Rango Roy r. Holloway, 26 C 812,844 
(1898) 

(8) Knnjo Bchary Singb r. Sladbub Chan- 
dra Gbose, 23 C. 884, 691 F B. (1896) . see 
also Sishagiri v. Slarakatbammal, 22 51 196 
(1898) : Annamalai v. Subramanyan, 15 M. 
298 (1802); Subba Rao v. Sataiamayys, 24 
5L 118 (1900) [such a anit is not for account 
but for damages] ; ccm/roAntonct' Jlobadov, 
25 B. 85, 83, 89 (1900) ; and see Vasudev v 
Hamadar, C Dom. L. R. 370 (1904) 

(9) Kalian Dayal r Kalian Narer, 9 B. 259, 
203 (1884). 

(10) Makund Ram r. Badh Kisben, 20 A 80 
(1897). 

(11) Krishna Prosadp.5Ialzuddin,l?C.707, 


710 (1890); ace al»^ AnuinusU • 
manayan, 15 M. 298 (IKc.*) 

(12) Asman Sing r. t'.j ' , * « ^ 
288.289(1860). 

Kalu.lSW. R.I0I. 

(13) Debokee r. 51adLv.>>lii'.^ , ' 

478(1875).lt v..-- . 

that a Small Ct’im 

nuance of any caw 111 wu,'. 
botakcniaaotc-nabb ; ^ 

Roy, CC 284,2>>9<18/v'-^ 

(14) MuUaj/udj ^ 

nara Sinbs, J9 y SiU'ie,- 

(15) Talon Bib'* • 

60 (1871). 

(10) 

15 C 652(I8>>^ 

(17) 

351 (18J‘V;; \ ' ' 

^\xtVfns,V<y 

(18) J/ " 

163, 

panau r 

alw ^ 

27 y 

(18« 
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bond wberc pTOpctly pledged under bond ia liable for amount of decree ; (1) 
suit to enforce debtaecured upon immoveable propertj' ; (2) n suit for mah'knna 
allowance ; (3) suits rvbicb directly involve questions of title to immoveable pio- 
pertj* ; {i) suit on bond bypotbccating certain crops \ (&) suit against sons 
o! Hindu debtor on bond executed by fatbet ; (6) a suit in respect of the witli* 
bolding of a rent receipt, and for recovery of money alleged to have been paid 
to ijaraiar on account of arrears of rent , (7) or for arrears of ChotcUdan tax 
payable by tbe pulnidor under tbc putitt / (8) suit for drainage charges 

under sect. 42 (b) of tbe Bengal DramageAct (VI. of 1880,13. C.) ;(9) or for com- 
pensation for illegal distress or attacbmenl not being for the recovery of specific 
piopcity.(lO) 


103. In any second ajypealy the High Court may, ij the 
Power of Hhh Court o^^^tcrecord is sufficient, detcrvitticany 

to (/etermfno /isaes of isstie of fact nccessaty for the disposal of the 
appeal but not dclcrmmed by the Joti'er appel- 
late Court. 


h> 


Determination of question of fact. — ^Tius section la new. Notwith- 
standing the opinion to the contrary of Petheraro, C.J ,(11) which the section 
in eSect embodies, it has hitherto been the practice of the division Benches of 
the High Courts in second appeals not to determine in any case issues of fact. 
This practice, however, in many instances baa led to unnecessary expense and delay. 
Sorao small question of fact may have been left undetermined, and though its 
solution may be obvious, the Court has deemed itself precluded from dealing 
with the matter and bound to order a remand. Tlie present provision, winch 
is entirely new, is therefore a very useful one. The power to detemiinc fact 
19, however, a discretionary one which the Couit -will exercise according as it 
thinks propei.{12) 


(1) Trlpodra Sund&rce « KoylasU, 15 
W. R. 205(1871). 

(2) AtmsrAin v. Badiuiliiv, 2 B H C. R. I. 

3 (1804). 

(3) Mahosied v. Ahdoo), 1 A.II. C 6.205 
(1809); see also Churaman v. Balli, 9 A. S9I, 
601 (1887). 

(4) Chuiaman f. Balli, supra 

(5) Kalka Frosad r. CbanclanSingh, 10 A 
20 (18S7). 

((>} Karasinga r, Sahha, 12 M. 139, 141 
F, B, (1897) ; ImtsccastuthiscawPenasami . 
I. Balharama, 2711 243(I003>{ a e-, 14 M. 
L. J 81. \ 

(7) BrojOf Sfa^bhoo,18lV.R.25fl872>; 

ShoylcnOra r PatoivPas, 23 W, 6. 304, 305 
(J876) \ 

(8) AssanuUa «. TiAhalKtshiiu, 22 0. C80, 


\ 


684 (1895) ; sec also as regards Dak'Cess, 
IVataoa v. Srec ICnsto, 21 C. 132 (1893) 

(9) Basanta Kumar r Bam Chandra, 
17 C. tv N 499 (1903). 

(10) Panun Sanyasi r Zammdar ol Jayn- 
pur,25 R SIO, 518 (1001) 

(11) Seo Balkisbcn v Jasoda Kuar, 7 A 
7C5 (1833) ; afermed in Deo Kiahen ». Ban'-i, 
8 A. 173 (1B85) , Straight andBrodhuret, JJ > 
disacttt. but overruled by the P. B. >n Gnth 
liariLallw. Crawford, 9 A. 147 (188C) AtTiero 
a wrong issue lias been framed but there is a 
finding on the pomt raised by a correct issue 
the Court has refused to remand s I’islmu 
Bamdiaadia v. Ganesh Appaji, 21 B. 325 
(189S). 

(12) Natain Dcy t Durga Dei, 35 A 13S 
(1913) 
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AiTKALS 1‘KOM OlUtHIt^). 

104. (i) An appeal shall He from the following oiden*, 
Orten Jnm which 5fli‘C OS othcncisc cxjncssly jtroviaal in the 
appeot lies, hodyj oj this Code or hy any late for the time 

being in force from no other orders : — 

(n) on order superseding an nrhitrntion ithcre (he au'ord has 
no! been comphled u'ilhin the feriod allowed by the 
Court ; 

(6) an order on an award stated in the form of a s)>ecial ease; 
(c) on order modifying or correcting an award ; 

(rf) an order filing or refusing to file an agreement to refer to 
arbitration ; 

(c) on order staying or refusing to stay a suit where there is 
an agrccmait to refer to arbitration; 

(/) OH order fling or refusing to file an atcard in an arbUra- 
iion without the intervention of the Court; 

(g) on order under section 0-' ; 

(h) an order under any of the provisions of this Code imposing 

o fine or directing the arrest or detention in the civil 
prison of any person except where such arrest or 
detention is in execution of a decree ; 

(i) any order made under rules from which an appeal is 

expressly allowed by rules. 

(£”') No appeal shall lie from any order jKisscd in appeal under 
this section. 


Appeal from orders. — As regards these the Special Committee said : 
“ A comparUon of clause lOt of the Bill with sect. 5S8 of the existing Code (1) 


(1) As regards that Code clause C referred 
to orders passed by the Appellate Court . 
Wahid-ullah r Kanbaya Lai, 29 A 174 
(1002); foil in Dalip Singh v Kuiidati 
Singh, 30 A 53(1013): Cbinnasami FiUai v. 
Karuppa Udayan, 21 31. 231 (180G); Goor 
Box Sahoo V. Birj Lai Benka, 3 C W. N 
243 ; 2CC. 275j Raghunath Charan Singh v 
Shama Kocri, 31 C. 344 (1903) [but not 
where Appellate Court returns memorandum 
of apiwal • diss from Kunhikutti r. Achotti, 
14 3L 402 (1891)1, “ud no second appeal lies, 
Cbinnasami v Kaiuppa, supra; but sec 
Joynath Roy v Lall Bahadur Singh, 8 C. 
120 (1881); as to power of Court to which 
suit IS transferred to return plaint, see 
Pachaoni Awasthi v, llahl Baksh, 4 A. 478 


(1882) See now O. XLIII r 1(a) Orders 
returning plaints for amendment baee been 
omitted. Orders refusing amendment were 
not appealable, Sarsuti v Kunj Bcliari, 5 A. 
349 at p 35C (1883) , Watson and Co v. 
Nidhoo Digwar, 10 W. R 87 (I8CS) No 
second lay from order remanding caso : 
Sfathura Nath Ghose v Nobin Chandra 
Kundo, 24 C 774 (1897); Jbanday Lai r 
Sarman Lai, 31 A. 201 (1899) , Vcnkatapathi 
V Tirumalai, 24 M. 447 (1901). Timanna f. 
3tahabala, 10 >f 167 (1895), but there was 
a second appeal where the order did 
sot Como within this section, but sect. 
244 (now 47); Ooyamasi Dassi r Sarat 
Chundcr Mojumdar, 25 C. 175 (1897). As 
to clause 18 of former acction, aco Mchdi 


[t. 588. 
second 
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'riiK uouK or civil i'uoceduuk. 
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would bupport A yrhnd-fitcie mtcience that the right of apiieal ftoiu ortlcrB lind 
hccn materially curtailed. But thw mfcicncc is dispelled on looking at buIi- 
clausc {It) [now (i^J which allows an appeal from any order made under Rules 
from wliich an appeal 5$ expressly allowed by Rules. Wc have gone carefully 
into the question o! the cases in which an appeal should be allowed from these 
ordeTh and o\ir conclusion is expressed in the Rules themselves.'' 
SceO. XLII.r.l. 

As appeared from the wording of the first clause in the last Code an nppe.il 
was given only in respect of orders “ under Otis Code.” Tlius it has been lield 
that an order under sect. 5 of the Court Fees Act was not Avithin this section ;(1) 
and that no appeal lay against an order directing a penalty to be enforced under 
the Stamp Act.(2) Chapter XLIII of the last Code was not extended to suits 
and proceedings under the Agra Tenancy Act.(3) 

It liaa been held that on an appeal from an order of an Appellate Court, 
tlio High Court was bound to accept as in a second appeal from a decree the 
findings of fact aitivcd at by the IjOWw Appellate Court. (4) *1110 orders passed 
in appeal being final, no second appeal lies.ffi) The right of appeal from 
interlooutovy orders was held to cease with the disposal of the suit.(6) 

It has been held that sub-scctton 1 (o) of this section does not confer an 
unrestricted right of appeal, for when an order has been made by which an award 
has been modified the validity of the whole award cannot be called in question 
in an appeal against that order (7) And it has been pointed out that in cases 
under 0 XiLf r 89 (sect 310a of last Code) onlv a first oppe.-iHs now permitted, 


Hasam t SitgLia ilcgam, 2S A 2l>C (i9v)2) , 
Balabai v. Qane^It, 4 Bom. L B OSO (1003) . 
8. c, 27 B 102, awl as to cUusc 24, see 
Kbageodr.^ Naiam Singli v iSashadhar Jha, 
31 C. 405 (1004) , s r , 8 C W. N COS As 
regards clause 28 of fonaer Code, see 
Chlnnatambi v. Cliiniianaa, lu M 301 
(1896) [ngbt of npixral is not iontrollcd by 
sect. G8G, now 312, cases there cited <bst m 
Aithola r. Subhanna, 12 M IIC (1888)]; 
Agandh Mahto r. AlinlUh, U C W N, 
863 (1907) ; Hadbu Siulaii Ben r Kamim 
Hanta Sen, 32 C. 1023 (1905); as to enter, 
ing into merits on tlio appeal from order 
of Kmand, seo notes to O XLl r. 23, and 
Lokiii Afalito v Aghorco Ajail, 2 C HI 
(1879), No5inoll.-ih Pramamck i Gmli 
Marain Lloonsliee, 8 CL 074 (1882) No 
ajipcal iindir Letters Patent against cuder 
passwl under tins rlatisct Venganayyan i 
Jlamasann Ayyan, 10 M. 122 (1896) As 
to appeals i'om Court of llcvcmic to District 
Judge: Farts}) Singh v. Narain Das, 16 A. 
375 (1894); aid adjudication hy CoUecior 
In proceedings iwler Act VIll of 1865 . 
Vct.ta«wainy c, itanager Pittapur Batata, 
2ti M 518 (1902), and clause 29 ScoSonaVa 


Cltoadlirain r. Bhoobunjoy Shaha, S C Sll 
(1879), Naviralioo v. Karotamdas, 7 B. 5 
(1682) (contempt nrdera]; as to this, see 
next section. 

(1) Balkaian Rai v. Gobind Nath Tewari, 
13 A 129,156, 167 (1890). 

(2) Sunaka Chowdliram v. BIiDobunJoy 
Shaha, 5 a 311 (1879) 

(3) Valayat Huscu v. Uahendra Chandra 
Kumly. 28 A. 83 (1905) 

(4) Tika Ram v. SKama Charan, 20 A. 42 
(1897) ; and see Venganayyan v. Eamasami 
Ayyan, 19 M. 422 (1896) 

(5) Sec Bhagbnt Lall v. Narku Roy, 21 C. 
789 (1894); Nana Kumar Boy v. Golam 
ciiunder ^y, 18 C 422 (1891) ; Gopi Keen 
« Gopi Lai, 21 C 799 (1894); Aubhoya 
Dassi i. Pudmo Lochun Monclul, 23 C. ^3 
•(1895), “final" biro refers to finabty so, 
far as further appeaUs allowed • Asim-ui! din 
i. Baldco, 3 A. 654 (1881) 

(C) Sfadbu Sudan Sen v. Katoiiu ICanta 
Sen, 32 C. 1023, 1029 (1005); Janaki r. 
Promotha, 16 C \\\ N. 830 (1911). But ecu 
Lskshmi v ’JIaru Devi, 37 M 20 (1014) 

(7) Raibuns Sabai v. Soorjoo IaI, 17 
C. W, K 017 (1911). 
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for tlir onl<T is iiuilo njUKMlalilo umlcr O Xlillt. r. I, cl (j) ninl coiiscciuciillv 
a second nj'pc.il is barred under Bub-sectum 2 of tins section ; but llint an order 
under Bcct. 174 of the Ilenpal Tenancy Act is not n|ipealablc under O XTAII., 
and tliercfore this sub-section does not bat a second apj'cal from siicli an ordcr.(l) 

It has also bi-cn held that this section only relates to an appeal from an 
order which is not a decree, and that the exception in cl. (A) of sub-scction 2 
has been made because prosnsion is made elsewhere for an appeal from an order 
of arrest or detention in execution of a decree, aueh an order being made under 
sect. 47 and being appealable under sect. SG (2) 

In a recent ca«c it was held that appeals only lie from dcctecH under sect. 2 
or orders under this section, and that an order extending time under sect. H8 
comes under neither heading and is therefore not appealablc.(3) 

Whether section affecta Letters Patent.— The Govcrnor-ticnfral in 
Council may pass laws which ehall have the eflect of amending or altering the 
provisions of the Letters Patent (4) The question in each case Vf, bos this 
been donet This is a matter of construction of the Ijctters Patent and the 
particular section of the Code which is alleged to have modified them. Py 
sect. 117 the provisions of the Code, except as othenvisc specially provided, 
apply to the High Courts. In the first place ns regards appeals under the Letters 
Patent the order appealed against must be a “judgment,” that is an order 
deciding finally any question at issue in the case or the rights of any of the 
parties to the suit. If it is not a “ judgment ” it is not appealable (&) 
Xcxtly, assuming that it is a judgment, it may be in respect of a matter not 
dealt with by the Code. So au order for attachment for contempt is not an 
order in exercise of civil jurisdiction, and therefore, does not come within sect. 
591 (now IOj) of the Codc.(G) If, however, an order is passed in cml juriB- 
diction which is a “ judgment ” under the Letters Patent, the question then 
arises as to how far, if at all, the Letters Patent are controlled by the Coao As 
regards this Chapter in the last Code the earlier decisions of the hladras High 
Court and the decisions of the Allahabad High Court lield that sect. 588 of that 
Code, which this section replaces, modified the Letters Patent, and that the 
right of appeal given by them was subject to the limitations on appeal prescribed 
by the Code (7) It was, however, subsequently held and probably now is, so 


(1) Asunuddiv Sandan, 38 C 339(1911); 
Raghubar v. Jadunundan, 16 C. W. N. 736 
(1911); Narbatf Baldeo, 33 A 479 (1911) 

(2) Ardcslurji Fraraji f. Kaljan Daa, 32 
A 3 (1909) 

(3) Soranjan Singb r. Ram Ralial Lai, 
*35 A. 683 (1913) 

(4) Vasudeva Upadyaja t'. Vis>araja 
Tbirtbasanu, 20 KL 407, 415 (1897) , Acbaya 
V Eatnavelu, 9 M. 253 (1885). 

(5) Aubhoy Churn t. Shamont Lochun, 10 
(1. 788(1889) [Review of Judgment] ,Lutf All 
i’. Asgur Rcia, 27 C 455 (1890) [order grant- 
ing certificate to appeal to Privy Council]; 


Kisben Peisbad v. Tilukdhart l,aU, 18 G. 
182 (1890) [order refusing to cilend time to 
lurnisli security] See notes to sect. 2, ante 
(C) Kavivahoo v. Nsrotamdas, 7 B 6 
(1882) See Blobcndra LaU v Anundo 
Coomar, 25 a 23G (1807) 

(7) In J>eRsjagopaI,9IiI 447 (188C) (order 
under sect 692 refusing leave to appeal os 
pauper] ; Sankaran r Raman Kutti, 20 SI 
162 (1896) [passing fanal decree instead of 
order of remand), Vasudova Upadyaja r. 
Visvaraja Tbirtbasanu, 20 U. 407 (1697) 
[order jiassed on appeal from order of 
remand]; BannoBibiv. Uehdinusam, 11 A. 
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far as the Calcutta aii<l Modlras High Coutta are concerned, tliut the inteipicta* 
tion to he placed on the decision of the Privy Council (1) is that this section 
docs not touch the right of appeal given by the Letters Patent.(2) These decisions 
consider that of the Privy Council to be of general application, and piocecd 
upon the construction that the scheme of the Code as to appeals is that they 
He from one Court to another, and that Iherefcre this section has no application 
to a case wheto the appeal is from one Judge of a Court to the pull Court.(3) 
Ab regards other aections it has been held that sect, D97 (now 111) of the Code 
modifies sect. 39 of the Letters Patent ; (4) and that sect. ID of the Letters Patent 
is controlled by sect. 629 (now 0 XLVII. r 7) of the Code, which provides that 
an order of a ciril Court rejecting an appUcotion for review of judgment shall 
be fioal.(5) 

[5.591.1 105. (1) Save as otherwise expresshj provided, no appeal 

stall lie from any oiaer made by a Court in 
ero ers. exercise of its original or appellate juris- 

diction; but, where a decree is appealed /row, any error, defect 
or irregularity in any order, affecting the decision of the case, 
may be set forth as a ground of objection in the memorandum of 
appeal, 

(5) Nctwitfistanding anything contained in suhsedion (J), 
ivhere any parly aggrieved by an order of remand made after the 
commencement of this Code from which an appeal lies does not 
appeal therefrom, he shall thereafter be precluded from disputing 
its correctness. 

Appeal, An order may oi may not bo a decteo (see sect 2). The Joimer 
are appealable os such. The latter orders may or may not be appealable under 
sect 104 or 0. XLlll. r. 1, wb'ch deals with what may be described as immediate 
appeals from orders (6) A patty against whom an appealable order has been 
made may at once ptefet his appeal He is, however, not bound to do so There 


375 (1889) [order rclusing leave to appeal as 
pauper j seo editor'a notes giving cwlict 
cases] . Sruliammod Naim-ol-lab v. llisau- 
ullfth, 14 A. 220 (1892) [order dlTeclmS 
amendment ol decree) 

(1) llurriah CUundet i*. Kali Sondtri, 9 C. 
482 ; 10 I A. Sc. (1882) 

(2) 'J'oobco Money *v Budovl Dassec, 2l> C. 
301 (1899); Chappm r. Moidm Kutti, 22 M. 
C8 (1898); SaWiapatlii Clwlti r. Naraya- 
nA«anil Chetti, 25 11. 555 (1901). 

(3) Soo per SoWamania Ayyw, J , in 
Va*udcva V. Viavaraja, 20 M. at pp. 417, 418 
(1897) 

(4) Vssudovn ». Vi*Vamja,20M. *l p. 413, 


per Benson, J. (1897) 

(6) AcUaya v Ratnavelu, 9 M. 253 (1885) ; 
approved in Aubhoy Churn v. Shamont 
LocUuii,16 0 788,704(1889); disapproved 
in Toolsoy Money i’ SndeviDosscc, 20 0. 301, 
307 (1899), where, however, no mention is 
made of tli'' fact that tLo fust cited caso^ 
referred wot to sect- C88, but to sect. C29 
Tito result may nr may not be the same, but 
whatever it bo, it luust bo arri'cd at on a 
construction of tho particular section in 
tinestioti 

(G) Beo Luckinid.vs v. Ebrabim. 3 B at p. 
<H8 (1878) 
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W no law in Indin whicli renders it inijverativo Hj>on n umlor to (tpjte&t (roni c\cry 
interlocutory order by wlncli be may conceUc biinscH opgtievcd under tbo 
penalty, if be does not do eo. of forfeiting for c\cr the benefit of the comideratiun 
of the Appellate Court (1) Formerly though no appeal had been filed from an 
onler which was a preliminary decree \Mthin the period of limitation, that order 
luight have been questioned on the appeal from the final decree (2) This, how- 
ever, is not BO now; see Beet. 07. In the c.asc of orders not decrees, an order 
made under the Code from which an appeal is given under eect. 101 may be 
questioned under this section in nn appeal from the deerec in the amt, although 
no appeal from such order has heen preferred under sect. 101 (3) Tlie eame 
rule apphea where, though the order is not one of those mentioned m acet. 101, 
it is a judgment wnthin the meaning of eect 10 of the Lcttcra I’atent. The order 
may equally, as in the othei cases, be questioned under this section (1) It has 
been held that wheie a auit has been remanded on appeal, an appeal from the 
order after tbo suit has been taken up by tlio fust Court on lemand and finally 
disposed of will not lie and that this clauso has no bearing on such cases (5) 

Orders of remand have now, by the second clause, been ciceptcd. As to 
the presdoua law, sec note (3), infra. 

And where an order under the group of sections relating to rcprcscntativcB 
has been made excluding a person from the record, that person must seek bis 
or her remedy in appeal against the order, and is not entitled to appeal against 
the decree so long as tho order stands, the reason being that the question whether 


(1) Maharajah Mohethar Singh t'. D«ngal 
OoTcrament, 7 iloo. L A. at pp. 302, 303 
(1830); Shconath v. Ramnith, 10 I A 
413 (1803) ; Forbea v Amocrooussa Pogum, 
10 31. L A. 3(0 (1803) ; Shah Slukhun Lall 
t' Sreo Kuhen Singh, 12 3L I A. 1S7 (18C8) , 
Saritri f. Ratnii, 14 B at p 23S (18S0) 

(2) Id. [order granting renew of judg- 
ment) j Bifwa Nath Chakt v. Bern Kanta 
DuUa, 23 C. 400 (1800) [order directing 
amounts] ; Khadcm Hossein v. Kmda<l 
Hossoin, 29 C 758 F. B. (1001) [preliminary 
decree for partition] ; overrulmg Bolorom 
Dey V. Ram Chandra Dey, 23 C 279 (1805) ; 
Shah Muklian IaI v Baboo Sreo Kishen 
Singh. 10 5L I A. at pp 184, 185 (1808) 
[interlocutory decree as to interest] 

(3) Sheo Nath SmgU V Ram Dm Singh, IS 
A. 19 F. B. (1805) ; Forbes f Amccroonc^sa 
Begum, 10 3L I. A. at p. 350 (1805) ; Clicda 
Jjill ti. Badullah, 11 A 33(1888); Rameshur 
Singh V. Shcodin Singh, 12 A. 510 (1889), 
Santti r Ramji, 14 B. 232 (1889) ; Kanto 
Frashad Hazarl v. Jagat Chandra Dutta, 23 
C. 235 (1803); -Mohesh Chundcr Das r. 
Jahiruddi SloUah, 6 C W. N. 609 (1901), 
these were all cases of objections in the £nal 
decreetoprcTiousordersofremand. Whether 


illegal orders of remand affected the merits 
was a rtuestioD to bo tletcmuncd m each 
COSO . Saritri r Ramji, tupra, at pp 235, 
230, Mohesh a. Jahiruddi, tupra, at p. CIS; 
if tho order did not affeet tho ments, then 
sect 678 cured tho defect, lb 510 Sec now 
clauso 2 of tbo section. Ooogico Ssboo v. 
Prcmlall Sahoo. 7 C. 148 (1881) [order 
under sect 32), liar Naraln Singh e. Kharag 
Singh, 9 A. 447 (order under eecto. 22, 350, 
307} : Gooilall v Muasoorio Bank, 10 A. 07 
(1887) [order under sect. 372] ; Shconath r 
Romnalh, 10 5L I A. 422 (1805) [order 
nominating arbitrators] ; 3Iowtee Bewa f 
Soorundarnalh Roy, 10 W. B 178 (1803) 
[order admitting appeal out of timo] ; Joy- 
kishen Mookerjeov Parbutty Chum Oboosal, 
22 W. R 183 (1874); Bhytub Chundcr v 
Sladhnb Ram, 20 W It 81 (1673) [order 
grantmg review which can only bo cliallcnged 
on the grounds stated in eect 029] . Baroda 
Churn Chose v Goinnd Froshad Towaiy, 22 
C. 084 (1895), Pbaniara Kuniara v. Buk- 
kapatnam, 3t M. 228 (1910) 

(4) Jamsitjit Dadabhoy.2tB.302(1900]: 
B. 0 , 2 Bom. L. R. 018. 

(5) Janoki v Promotha, IS G W. N. 
830 (1911) 


0 
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no law in India wliirh imd''!'' it ini]vTali>c tn*on n pnilnr to &(i{>cAt from every 
interlocutory order l-y nhirli he imy c«»neei\c l»itn*ell npcfievcd under the 
penalty, if he «l(v^ not «lo en. of foi U itinp for ever the l-^nefit ol the conMileration 
of the Appelhate Court (1) Tormcrly thouph no np|>eal had !»een filed from iin 
onler which was n preliminary ilence within the prri#xl of limitntinn, that order 
might have been r^uestinnetl on the Bpjv.al from the final decree (2) This how- 
ever, is not eo non ; eee arrt P7. In th«* ease of ordera not decrees, an order 
made under the Code from whieh an npj*e.nl is given under eect. lOf may he 
qutstioned under this rection in an appe.al from the decree in the suit, although 
no appeal from buch onler has hern prefcrrol under wet. 101 (3) Tlic Mine 
rule applies where, thouph the order is not one of tho«e mentioned in wet. 101, 
it is a judgment within the meaning of peel. 15 of thcl>ctt<r« Totent. The order 
may equally, ns in the othci cajc«. l»c queptume«l under this eection (1) It las 
been held that vhne o suit has been rcraande<l on appeal, on appeal from the 
order after the suit has been tahen up by tlie first Court on lemand and finally 
disposed of will not lie and that this clause has no bearing on aucli cases (6) 

Orders of remand have now, by the second clause, been escepted. As to 
the pre\-ious law, see note (3), tn/ro. 

And where an order under the group of sections relating to rcprescntatiNcs 
has been made excluding a person from the record, that person must seek his 
or her remedy in appeal ng-amst tlic order, and w not entitled to appeal against 
the decree so long a.s the order stands, the reason being that the question whether 


(1) ilaharsjah Mohcihar SInpli t-. D<-ngal 
CoTcrnmcnt, 7 3Ioo L A. at pi’. 302, 303 
(16S3); SLconath r R&moath, 10 31 1 A 
413 (18C5) s TorUti r. Araecrootussa Ikgum, 
10 3L L A. 310 (18 Cj) s Sbali Jtukbun LaU 
V. Sivc Kisbcn Singb, 12 3L I. A. 1S7 (18CS) , 
Saritric P.amji, 14 R at p 233(1880] 

(2) Id. [order granting renew of judg- 
luentj ; Biswa Natli Cliaki v 13cni Ivanta 
Dutta, 23 C 400 (1800) [order directing 
amounts] ; Khadem Hossein v Emdad 
Hossein. 29 C. 70S F B (1901) [preliminary 
decree for partition]; overruling Boloram 
Dcy ». Ram Chandra Dey, 23 C. 279 (1895) ; 
BhaU Mukban IaI v Baboo Sreo Kishcn 
Singb, 10 31 I. A at pp. 181, 183 (1808) 
[interlocutory decree ai to interest] 

(3) Bheo Natb Singb v. Bam Din Siiigb, IS 
A. 19 F. B (1803) ; Forbes r. Amccroonessa 
Begum, 10 3L I A. at p 350 (1805); CLcda 
Ijillr.Badulbli.il A 35(1888); Ramesbut 
SmgU V. Sheodin Singh, 12 A. 010 (1880); 
SaTitn t>. Ramji, 14 B. 232 (1880); Kanto 
Prashad Hazari v. Jagat Chandra Dutta, 23 
0. 335 (180.3) 5 -Slohesh Cbunder Das v. 
Jahiruddi 3IoUah. 6 C W. N. COO (1901); 
these were all cases of objections in the final 
dccreetoprcTiousordersofrcmaniL UTiethcr 


illegal order* of remand affected tho mcrili 
was a question to be <lclcriiuned in each 
case Savitri «•- Hainji. supra, at pp 235, 
230 ; Mohesli t". Jaintuddi, supra, at p CIS , 
if tile order did not affect tbo merits, then 
sect 578 cured tbo defect, lb 010 See now 
clause 2 of the section. Googlec Saboo v. 
Prcmbll Saboo, 7 C 148 (1881) [order 
under sect. 32] , liar Narain Singh r. Kharag 
Singb, 9 A 447 [order under see-ts 32, 350, 
3C7) i Gootbll V. Mussoorio Bank, 10 A. 97 
(1897) [orilcT under sect 372) , ShconotU v 
Karanalh, 10 3L L A 423 (1805) [order 
nommating arbitrators] ; Mowree Bewa v. 
Soorundarnath Roy, 10 W. B 178 (1868) 
[order adroitting appeal out of time] ; Joy- 
kishcn Mookerjeo r Farbutty Churn Gboosal, 
22 W. B 183 (1874) ; Bhyrub Cliunder r. 
Sladbub Ram, 20 W. R. at (1873) [order 
granting renew which can only be eliallenged 
on the grounds Btateil m sect 029]; Ibroda 
Churn Chose v Gobind lYoabad Towary, 22 
C. 081 (1890); Dliamarn Kumara v. Rule- 
kapatnam, 31 M. 228 (lUlO). 

(4) Jamsctjir. Dadabhoy, 21 1). 303 (1000): 
■.0,2 Bom. li, 11. 018, 

(5) Janoki v. I»roinotlia, 16 C W. N. 
830 (1911) 
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tlic order below was right or wrong goes to the very root o[ the question as to 
the party’s right to be a patty to the proceedings below, or to come up at all 
in appeal.(l) It an order is non-appealable, then it may be questioned undci this 
section subject to the terms tbeieof. tniilo sect. 104 deals with what may be 
styled immediate appeals trom ordcia, this section is in substance the grant 
of an ultimate appeal against any order affecting the decision of the case, but 
mating such ultimate appeal contemporaneous with an appeal against the 
decree.(2) It has been held that if there is an appeal against an order made 
under any rule, there is also an appeal against any order made under part of that 
tule.(3) 

Order must be under this Code. — ^This section must be read witli 
beet. lOI, and should be construed as if the words “under t/(i« Code” were 
inserted between the words Court” and the words "in the exercise o/.” 

To hold otherwise would have the effect of abolishing many appeals given by 
other Acts of the Legislature, some of which were passed before the Code came 
into force ; for example, appeals from decisiomi in Companies cates (4) So also 
an order for attachment for contempt is not on order in csercise'of the High 
Court’s cml jmisdictioD, and therefore does not come within the prorirfonB 
of this section. Contempts arc in the nature of offences, and theicfore under 
sect. 15 ot the Letters Patent, 1865, an appeal lies iiom an order of committal 
for contempt.(5) 

The section contemplates two things~therc being a regular appeal about 
something else, and in that appeal the insertion in the memorandum of appeal 
of a ground of objection under this section (6) This section does not enable 
a litigant to avoid hnutation by coming up under this section when the only 
ground of appeal is an order made under sect. 562, now 0, XLI. r. 23.(7) No 
appeal lies where no objection is taVen to the decree as regards the merits of 
the case, those merits ba\iQg been enquired iDto,(8) but the grounds are solely 
toected against an mterlocutory order passed m the Buit.(9) Where, however. 


(1) Saokali V Mortidhar, 13 A. 200 (1890) . 
a party to the decree ta&y formaOy appeal, 
but in this case the appellaot rras not a party, 
Aud the Older complaiited ot decided that she 
WAS not entitled to be a pAtty ; dist Har 
KAraia t. KhatAg Siagh, 9 A. 417 (18S7), and 
see BaUhu v. Gaoesb, 27 B. 1C2 (1903). 
in which the Lower Appellate 0)Urf tad 
discussed the suit on the ground that one B 
was not the reprcsentatire ot the deceased 
plaintiS. 

(2) See Luckcudae r. Bbrahim, 2 B. at pp 
CIS. 619 (1S78). 

(3) Eastern Mortgage and Agency Co. n 
Fakiruddin, 17 a W. K. 16 (1912) ; Mohant 
Anand r. Bam Perkash. 14 C. W. N. 183 
(1909). 

(4) Wall t. Howard, 17 A 438, 410 
<lb95), Umrao Chand i. Bmdraban Cband, 
n A, 473, 477 {1893). 


(5) KaTSTahoo c. Xarotamdas Candas, 7 B, 

5 (1882). In dealing with an appeal trom 
such an order the Apptdlate Court will not 
go behind the order the disohedicnce to 
which constitutes the contempt : ib 

(6) Sheonath Singh r. Ram Din Singh, 18 
A 19 E. B (1395); folL Sher Singh v 
Diwar Siagh, 2J A 366, 367 (1900). 

(7) Ih. 

(8) In Krishna Chandra Gotedar r. 
2[oh»fa Chandra Laha, S. A 2310 of 1902, 
CaL H. G. 6 April, 1905, tbo I/iwer Appellate • 
Court had refused to inquire into the merits 
becausD it illegally set aside an order which 
bad been made under sect 103 rcstoruig 
the suit. 

(9) Sher Singh tv Diwar Singh, tiipra 
(appeal against an order K*tting a«i>le the 
diami Mal of A Bait for default). 


10' 
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llip order of llio lower Aiipellate Court i\r to nktti-nicnt was rmbodird In tlir 
judgment and decree, it was lield that ohjeefioii thereto tens properly taheii 
by way of aceond appeal against the decree. In this case the Court was asked 
to set aside the decree on the ground that the trial on the merits was contmrs’ 
to Law ; hut even if the order that hy reason of the death of one of the respon* 
dents the appeal against her failed were treated as an order jn the suit separate 
from the findings upon which the decree was based (which it was held not to he), 
then there was an ohjectinn that the appeal ought to have nhated altogether 
and not partially (1) 

Order. — The wonls “prior <o decree” which appeared in sect 3G3 of 
the Code of ISo't, were omitted from the Code of IK 77 , as from tie last and 
present Code, and thus the section is applicable to orders aflecting the decision 
of the case whether such orders averc made Wfore or after the decree (2) The 
words “ ajfteting lie decision of tic case " did not apply to “ tuch orders ” in the 
former soetionj but to the prerious words “ error, defect or irrcytihrilij ” So in 
on appeal from on ex parte decree in a summary suit upon a promissory note, 
it was held that an appeal lay from an order made after decree under sect 531 
(now 0. XXXVII. r. 4), refusing to set aside the ex pate decree (3) The Court 
also observed that if tho Court m-sdo an order to set aside the decree, stay execu- 
tion, and give leave to the defendant to appear and defend, it “afiects the 
decision,” and by refuring to do so it also “aOccts the decision” inasmuch as 
it thereby upholds the decree against the party applying to hove it set aside (4) 
The word “ such ” has now been deleted The order must he one passed undei 
the Code. A decision under sect. 5 of the Court Fees Act is not an order under 
this section.(jl 

Decree. — ^Tbe section only applies whore there is anappea! from a “decree.” 
As to tho meaning of this term, see notes under sect 2, ante ^\'hc^c the order 
appealed from was not a decree nor an order under sect 588 of the former Code, 
it was held no appeal lay.(6) 

Error, defect, or irregularity. — These words mean m this .section 
error, defect, or irregularity in procedure or in Jaw, and not in matters of 
fact.(7) 

“Affecting the decision of the case.” — These words mean “aflecting 
the decision of the case with reference to the merits of it.” (8) Therefore, when 
an cx parte decree was set aside by an order under sect 108 (now 0 IX r 13), 
and the suit heard upon the ments and dismissed, it was held that such order 
was not an order affecting the decision of the rase under this section ; it did 


(1) Hem Kunwar v Amba Praaad, 23 A. 
430 (1900) 

(2) Lackmidas r. Ebrahim, 2 B C44 at p 
6-19 (1878) 

(3) Ib. 

(4) Ib at p. IMS. 

(5) Balkaran Rai v. Gobind NatU Towan, 
12 A. 129 F. B. at p 158 (1890) 

(C) Hirdhsmon Jba 1. Jinghoor Jlia, 5 C 


7II (1880) 

(7) Sankab r. Unrlidhar. 12 A 200 (1890) : 
Balabai v. Gauesb, 27 B. 162, 187 (1903) 

(8) CiuntamoDX Daaai v Raghoonatli 
Saboo, 32 (X 931 (1895) , Gulab Kuawar v. 
Thakur Das. 24 A 4C4 (1903) ; Tteadduej 
Husain i Ilayat-un-Nissa, 25 A. 280 (1903) ; 
BaUbair CanMli.27B 162,187,188(1902) 
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not determine on tUc merits, but merely insured a bearing upon the merits (1) 
So an order readmitting an appeal which had been di'imi'^^cd for default is no^ 
an order affecting the decision of the case, (2) nor is an order allowing a plaintiff 
to BUe aa a paupeT.(3) The orders which may be considered under this 
section are, in short, those by which the Judge may have been misled in 
deciding the case.(4) 

Clause (2). — See tirile, notes, “ Appeal ” 

106. Where an appeal from any order is allowed, it sliall 
wbat Courts to hear He to the Court to which an appeal w’ould lie 
appe-b from the decree in the suit in which such 

order was made, or tvkere such order is made by a Court {not 
being a High Court) in the exercise of appellate jurisdiction, 
then to the High Court. 

Appellate CourtB.~The proviso to sect 569, which this section replaces, 
has been omitted as tbe Code no longer deals with insolvency proceedings. 


General Provisions relating to Appeals. 

107. (J) Sxdoect to such conditions and limitations as mai/ 
Powers ot Appellate he 'prescribed, an Appellate Court shall have 
Court. power — 

(а) to determine a case finally ; 

(б) to rexnand a case ; 

[c) to frame issues and refer them for tual ; 

(d) to take additional evidence or to require such evidence to 

be taken. 

(S) Sulyect as aforesaid, the Appellate Court shall have 
the same powers and shall perform as nearly as may he the 
same duties as are conferred and imposed by this Code on Courts 
of original jurisdiction in respect of suits instituted therein. 

Appellate Court’s powers. — An appeal is a continuation of tlic oiigiual 
suit, and therefore tbe powers and duties ol both Courts must be to a large extent 


(1) Cbmlamonyr Rsglioonath, 22 C. 95J1 
(1S05): foil Krishna Chandra Goldar v. 
HohcshCbandraSalia, 9 C. W.N. CS4 (1905), 
(list. Knabna r. Gau^sb, 26 B. 201, 203; 
Tasadduqv.Hayat un-Kissa,25A.2S0(1903); 
Karsman v. Forbes, I Cal L. J. 27 N. (1906). 

(2) Gulrh Kunwar t. TbaViir Das, 21 A. 
(1902) 

(3) Mumtaran t Ra^ulan, 23 A. 36t. 367 
(loni) '7n an early ca«e, howerer, nhere A 


Court gave learo to suo oa a pauper, n 
prcTiOM application having been rctused, 
tho «uit was dismissed on appeal ; Bishessur 
Singh r. tluheoaur Baksh, S D N W. 18tU, 
vol H p. 189. 

(4) See also Sankali o. Jlurlidhar, 13 A 
200 (1890); BaUhai v. Gatiesli. 27 B 1C2, 
187, 183 (1902), in which tho order was held 
not lo hare affected the decision. 





r*hT vn. 

Fra lf>:. 


AvrrAi.F. 


AM 

tlic MTiK'. Tilus tli<* Api'cllalc Court lias ponm as rcganU the atnondment (1) 
anil rpturn(2) oC ilic idaint and niPmorandum o! appeal, the wjtiulrawal (3) 
o{ the suit and addition of parties (1) to the apjieal ; the leferenco of the Ruhjoct- 
matter of tlie suit and appeal to arlntration ; (rj) the nhatement of the appeal ; (C) 


a®sipnment ; (7) snhstitutiou of party n 


(1) PcrciTsl r CAiHector of CJiiltssone, SO 
C. cm, 520(1000) ; IVary Mohunr. Xaremlra, 

5 C. W. K. 273, 270 (lOOO); eoo ftl«o lUi 
M»)iral>ja ». Magsnln!, 19 II 303. 307 (1801) , 
Slijam Chand r, Ijind Mortgage lUnU, 9 C. 
003, COS (1883) ; ])liani Tsm ( Hhagirath 
Shaiii, 22 C. C02 (1505) s SeMnmma r 
aicnappa. W M. t07 (1807); Kndinay* «. 
Panehu, 17 51187(1803). 

(2) WaWduUahf Kanhsyalal, 23 A. 171. 

170 r. P (11K)2) (oTcrruling Pinde^hn t, 
Kanilu, 3 A. 450): see aUo CUinna Sami 
PiUai r. Karuppa lldayan, 21 5L 231 (ISOO) ,• 
PaHioai f Ilalil, 4 A. 473 (IBS2) ; Goor Dux 
Sahoo «•. llrij Lai Ponka, 20 a 279 (1880) . 
RaghunatU Cluran Singh t‘ Shamo Koen, 31 
C. 311, 317 (1003) [diSMnting from Kunhi 
Kutti I. Aehotti, 14 5L 402 (1891)1 i Sarah 
Sundarj v. Saroda Pro^d, 2 C L J 002, C07 
(1001); Palip Singh r Kumhn Singh, 30 
A. 59 (1913). * 

(3) Ganga Pam v Data Ratn. 8 A 82, 81 
(1883) 5 but a plaintiff cannot by uithdraw- 
ing of liii owm free wiU and without pcrmn«ion 
annul right* Created by the decree of the 
first Court: Salyabhamabhai v Gani«h, 
29 P. 13. 18(1901) 

(4) Gyananandav Krlsto, 8 C W. Jf 401, 
400 (1901) (apart from the section the Court 
has Inlierent power* m this respect) , Rangit 
v. St-eo Prasad, 2 A. 487, 491 (1879) , 
AVudev V. Salubai, 10 P. 227, 229 (1885). 

(5) /n re Sangaralingam, 3 M 78 (1880); 
Bhugwan Das r Nund Ball, 12 C 173, 175 
(1885); Suresh t'. Amhica, 18 C 607, 509 
(1801) : ace also Russool Pcbco r Jan All, 17 
W. R 31(1871), as regards tho effect of this 
section on sect. 522 of tho former Code, see 
Sliyama Charan r Prohlad, 8 C W. N 390, 
393 (1901) ; dissenting from Naiirang Singh V. 
Sadapal Sing, 10 A 8(1887). 

(li) Gopal Gonesli v Ramchandra, 20 B. 
697, 006, 007 (1902) [death of appellant , 
held also that it by no means follows that tho 
nglit to appeal against a decrca iiartakeB of 
tho nature of tho original eaii»e of aetion — 


here miatahe;(8) sopAration and Irml 


ilefamMinn auit). Paraman r. SundarjA, 20 
M. 409 (1002) [dentil of appellant — suit for 
mabciou* proaecution) . Bai Full t Adesang, 
20 P 2i^3 (1001) falMilccncnt only as teganls 
certain te«pon«!cnta] , Chintamun r Cunga- 
bai, 27 11 281 (1903) (ilcatli of one appellant , 
dealing with whole cn«e on appeal of sursi- 
vorf; riiandarsing e Khiniabhai. 23 P. 718, 
721(1 807) (death of ono appellant cannot a (feet 
right of others to proeeiHl with tho appeal , 
and *eo Alla Pakah < Madharam, 23 A 22 
(1900); RamSewake Lambar Pando, 25 A 
27 (1902); Cliinlaman t. Gungabai, 5 Pom 
h n 00 (1903)J, Hun Kunwar v Amla 
Prasad, 22 A 430. 433(1900) (right of appeal 
not iureicing against survismg respondent, 
but against them and rcpreaentativo of 
«Ieoca«ed); and »co Raj Chundcr *• Gunga 
Dass,3lC 487 (P C)3I; 1 A.71,8C W.N 
412; Renga Snmsasa v Gungaprakaia, 
30 M C?, 69(IOOC); Dbaranjitr Cbandcah. 
war. II C W N 504, COG (1907); Joy 
Gonnd r Manraotha, 33 C. 580 (lOOG), 
Susya PiUai f Anyakanna PiUai, 29 M 529 
(I90G) [second appeals) , Muhammad Ilussam 
r Kbushalo, 10 A 223, 233 (1888) (ascertain- 
ment of legal representatiTo of deecascrl ; 
inherent power] , Shyamanand r Rajnarain, 
4 C L J 508, 570 (1900) (nght to appeal 
surviving against surviving respondents] ; 
Upendra Kumar r Sham Lai Mandal, C 
C L J 715 (1907), 8. c, 34 C 1020, 11 
C W. N 1100, Madhuban Das r Nairan 
Das. 29 A 635 (1007) 

(7) In re Durga FCasad, 22 A. 231 (1809) 
[dist Collector of Muzaffamagore r Hossain 
Begum, 18 A 80 (1893)] , /n re Sarat 
Cbander Singh, 18 A 285(1806); Raja Ram 
t Jitni, 9 P 151 , Pamji f Elhs, 20 B 107 
(1895), moreover, O XXII. r 13, has not 
now the ijnabfying wwda "artnnj ovt of 
the dmfh, mnmaye, or taso/eeRcy,” etc 

(8) The decision in Dwarka Nath Biswas r. 
Dcbendra Nath Tagore, 4 G. VT N 58, 62 
(1899), proceeded on tho langui^c of tho 
former fection, fiJ« post. 
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o{ nusjomed suits ; (1) sending for and exanuning an Ameen on ins report ; (2j 
power to award costs against tire estate ot a deceased plaintifl ; (3) power to pass 
‘an order under 8ect.lOS o£ the last Code ; (4) and the like. An Appellate Court 
has under powers of remand than under the last Code (5). 

Tiio words of the section confer and impose upon an Appellate Court very 
\7ide powers, (G) fact> the same powers as those of the first Court as neatly as 
may he. It was, liowevcr, sometimes a question whether the general powers 
thus stated in the first part of the section were controlled by the second portion, (7) 
which dealt with the death, matnage and insolvency of parties. This portion 
has now been removed to 0. XXII. r. 13, the object of which is to obviate the 
necessity of repeating the provisions of the order so as to make them applicable 
' to appeals, and that ordei is itself stated m widei terms, being no longer limited 
to proceedings arising out of the death, niamage or insolvency of parties to 
an oppeal.{8) The amended section, disencumbered of the portion referred to, 
should now make it cleat that the powers of an Appellate Court are as nearly as 
may be the same as those of the first Court ; that is, while they ate as extensive, 
they ate subject to the same hmitationa (9) This principle has been held to bo 
applicable to ail cases where the Appellate Court has a plenary, and not merely 
a limited, jurisdiction.(lO) The first sub-clause is new, and has been inserted 
because it was thought desirable to have in the body of the Code a general pro- 
vision about the powers ot an Appellate Court The second sub-clause i? taken 
from the first part of sect 582 of the former Code. 

[ss. 687, 108. The provisions of this Part relating to appeals /I'om 

piM.Jme in nppMis o”?™* decrees shall, so fat as may he, apply 
ttom appellate decrees to appeals — 

and orders. appellate decrees, and 

()) SbOTOOp Oiunder Paul f Jbithoor visions appbcablc to Bolts applicable also to 
Mohun, 4 tv. R. 109 (1865) , Amc^run f. appeals. 

WMorbnn, 12 W. R 11, 13(1869) (8) CoUector of Jlusaffarnagar v Hosaini 

(2) Shoo Dyal Siogb v. Uodgkuison, 24 Begum, 18 A. 86, 83 (1893) : thougU even 
W. R. 312(1875) . tliooghaJuilgoahouldnot under the last Code tbo power might havo 
order a Subordinate Judge whose judgment >s been lonnd in the first part of tbe section ; 
beloro him on oppeoUo go and inspect ; Uoy /a re Durga pmsad, 22 A. 232 (1899); the 
Sultan r Laloo Koocr, 17 W. R. 300 (1872) present rule speaks of a plaintiff inelutling 

(3) Rajinoneor Chnnder,8C. 440 (1881); “ an appellant, etc ” instead of "a pUintiff 

I.Alcshniibai «• Ballcnshna, 4 B. 054 (1880), • — >»•”—* -- i-r— j.-n «- l r. , 

there u now no scope iot tbe doubt expressed , 

in the first case. . ' . 

(4) Bank^a Bhatta r. Sulvaya Bhatta, 17 J.iinKarainDasr. LaggaRam,? A Cg3,G09 

L. J. 430 (1907) ; b. c., 303L535 (1685); and see as to the question of Umita. 

(5) Gora C^isml r. Bassnta, 15 C. L, J. tiontherercfciredto, Ultra's Limitation, 4th 

258,262(1911). edition, p. 1103. 

(6) SccMubaTnmadHusaino.Khnshalo.lO (9) See in lUuBtration cases cited ante 

A. 223, 233 (1883); asto the meaning of the passim and Dutga Prasad v Khairati, I A 
term “ powers,” SCO Kali Krishna Chandra 1 545 (1878), where it was held that the 

Hsnhar Chuekwbutty, 1 B, I*. R. 165 (1868). AppelUlo Court should (as well ss the Court 

(7) See Dwarka Katb Banrs* r. Dehemlm of first instance) confine itseli to deciding 
Nath Tagore, 4 C. W. K. 59, C2 (1899) ; whew matters put in issue by the parties 

mi tins ground it was held that tho carher (10) Tej Mai ». Bapavamma, 22 Jf. I*. J* 
part nt this section did not make all the pro- 225 (1911). 
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(6) from orders made undor tins Code or under any special 
or local law in which a different procedure is not 
pro\*idcd. 

“As far as may be.” — These words moan ** as far as is consistent with 
the principles on which appeals from appcllote decrees [and orders] aro 
admitted'and determined.” In second appeal the Court cannot go into the 
facts. So it was held that no ohjection could be taken under sect. DC7 cf the 
last Code,(l) corresponding with the present 0. XLI. r. 27. So also sect. 5G5 
(now r. ^5 cf the same Order) was held not to apply to second appeals (2) So 
while sects. 562 and 561 of the last Code were held strictly binding ^on all 
Courts of first appeal, eases frequently occurred in which the Court m second 
appeal remanded eases for reasons not contemplated in the former section (3) 
So the appellate Court has set aside a decree where there was no proper 
judgment and remanded the ease for a decision de noto.(4) and has made a remand 
where evidence was improperly admitted; (5) and for a finding on an 
issue (6) ^Yhe^e the first Court ^smissed a suit on one of the Issues, viz., that 
of title, obser\ing that it was not necessar}* to decide the other issues, 
one of which was an issue as to limitation, and the second Court decreed the 
suit by reversing the finding of the first Court on the issue of title, but 
omitted to record a finding on the issue of limitation ; the caso was remanded 
to the Lower Appellate Court foe findings on the rcraaiuiog issues (7) And 
though there was no section strictly authorizing a remand, the Court was held 
under the circumstances warranted ex deluto ju$Ulicc in setting aside the pro- 
ceedings and directing a retrial of the casc.(8) Sect 587 of the last Code 
was held to authorize an appbcetion to bring in a plaintifi respondent in second 
appeals and to extend to such appeals tho provisions of sects 368 and 
582 of that Code (now 0 XXII. r 4, sect. 107, 0. XXll. r. 11) (9) It was, 
however, subsequently held, though the Allahabad and Calcutta High Courts 
dissent, that the reference to sect. 582 in tho Limitation Act did not include by 
implication second appeals referred to m the section corresponding to tbis.(10) 
This section may be read with sect. 682, now 107, ante, 0. XXII. r. 11, post (11) 


(1) Hinder Brayan, 7 3L 52 (18S3) [as to 
the portion of this decision deaLng with the 
treatment of additional cndence by the Court 
of second appeal, see Gopal Singh r Jhakri 
Kai,12C 37(1883)]; Sohawani BaluXand, 
9 A. 2G,29(18SG); Kclu MuUehiri t. Clicnda, 
19 M. 157(1895). 

(2) Sheo Eatan r. Lappu Kuan, 5 A 14 
(18S2); Girdhari Lall f Crawford, 9 A. 147 
(1886) [dealing also with sect. GGG] 

(3) Ganesh Bhikaji f. Dhika]i Krishna, 10 
B 393,400(1880); Hahib Bakhsh r Baldco 
Prasad, 23 A. 1C7, 170 (1001) 

(4) Shcoambar Singh r Lallu Singh, 9 A. 
29a.; Sohawanr. B.ilu Xand, 0 .t 20(1880) 

(5) Waiecr Ali t . Kaloc Coomar, 1 1 W It, 


(b) Lalla itam Lall t. Mohuiput Buy, 21 
W. R 62(1873). 

(7) Kailash Chandra Kundu r Kunja 
Bihari Goswami. 4 C L J.8G(1906) 

(8) I>arga Dibsl i Aooraji, 17 A 29 
(1891): and see Habib Bakhsh i Baldeo 
Prasad. 23 A 167,170(1901). 

(9) Vakkalagadda r VahizuUa, 28 3L 498 
(1905). 

(10) Surya Pillsi r .Aryakannu Filial, 29 
31. 629 (1906). dissented from in dladhubao 
Pas ( Karain Pas, 29 A 536 (1907), and 
U^icndra Komar ChucLerbntty r. Sham Lai 
JIandal, 34 C 1020, 11 C W. N. 100; 0 
C L J 715(1907) 

(tl) Sarala Sunilari Dasii.Saroda Provad 
Sur.ZC L.J «)», 007(1901). 

2 r 
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Appeals to the Kiaa in Council. 

109. Subject to sucb tules as may, from time to time, be 
What appeals lio to made by His lilajesty in Council regarding 

/f/ng In Connell. appeals from the Courts of British India, and 

to the provisions hereinafter contained, an appeal shall He to 
His Majesty in Council — 

(a) from any decree or final order passed on appeal by a 

High Court or hj any other Court of final appellate 
jurisdiction ; 

’(6) from any decree or final order passed a High Court 
in the cxcrciso of original civil jurisdiction ; and 

(o) from any decree or order, when the case, as hereinafter 
provided, is certified to be a fit one for appeal to 
His Majesty in Council. 

110. In each of the cases mentioned in clauses (a) and 
Value ot snWeet- (&) of section 100, the amount or value of 

matter, the subject-matter of the suit in tlie Court of 

first instance must be ten thousand rupees or upwards, and the 
amount or value of the sitbject-matter in dispute on appeal to His. 
Majesty in Council must be the same sum or upwards, _ 

or* the decree or final order must involve, directly or indirectly, 
some claim ot question to or respecting piopeity of like amount 
or value, 

and where the decicc or final order appealed from affirms 
the decision of the Court immediately below the Court passing 
such decree or final order, the appeal must involve some sub- 
stantial question of law. 

111. Hotwitbstanding anything contained in section lotf, 

no appeal shall lie to His Majesty in Council — 
Bat oi certain appea . ^ from the decree or order of one J udge 

of a High Court established under the Indian High 
Courts Act, lSf/2, or of one Judge of a Division Court, 
or of two or more Judges of such High Court, or of 
a Division Court constituted by two or more Judges 
of such High Court, where such Judges arc equally 
divided in opinion, and do not amount in number to 
a majority of the whole of the Judges of the High Court 
at the time being ; or 

(b) from any decree /roiu which under section 102 no second 

(ippcal lies. 


r\ 
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112. {1) Notliing contained in 0ns CWc shall be deemed — [i. eie.l 
(fl) to bar the full and unqualified exercise 
of //isJIajcsty’s pleasure inrccching 
or rejecting appeals to Ilis Majesty in Council, or 
otherwise howsoever, or 

(6) to interfere with any rules made by the Judicial Coin- 
inittcc of the Priv}’ Council, and for the time being 
in force, for the presentation of appeals to His Majesty 
in Council, or their conduct before the said Judicial 
Committee. 

( ?) Nothing herein contained applies to any matter of criminal 
or admiralty or vice-admiralty junsdiction, or to appeals from 
orders and decrees of Prize Courts. 

Appeal to Kis Majesty la Council.— Thu matter is dealt with both 
in the above sections and in 0. XLV. The provtiions arc substantially tbo 
saiuo as in tlio last Code. Sects. C13-615 of that Code have not been re-enacted, 
and rr. 4 and 5 of 0. XLV. are new. 

In the Common Law of Englind must be found the origin of the jurisdic- 
tion of the Sovereign in Council, but the Statute Law has recognized aud 
aiUrmed such jurisdiction. In 1T2C, by a cbaitcr granted by George I., an 
appeal lay m the case of the Jlayors' Courts to the Governor or President in 
Council and m important cases (1) to the King in Council The appeal to 
the Privy Council from the Court of Sudder Dewany Adawlut (which the High 
Court on its appellate side represents) was granted by 21 Geo HI. c. 70. 

The power to admit an appeal was hrst conferred upon the Sudder Dewany 
Adawlut by Reg. XVI. of 1797, sect 2 (2) In 1833 the Judicial Committee 
of the Privy Council was created, (3) and by orders of Her Majesty in Council 
of the 10th April, 1838, passed in pursuance of 3 and 4 William IV c. 41, certain 
restrictions were placed upon the exercise of the power of the Sudder 
Dewany Adawlut to admit an appeal. Tlio practice of the Calcutta High Couit 
in the admission of appeals has been regulated by rules of the Court made by 
the Sudder Dewany Adawlut on the 17th December, 1858, and by tbc High 
Court on the SOtli July, 1870 (4) The Charter Act of 1861 (21 and 25 Viet, 
c. 101) substituted the High Courts of Calcutta, 3Iadras, and Bombay for the 
Supreme Courts established under the Charters of 1774, 1800, and 1823 
respectively. The Rules now in force have been issued under the poweis vested 
in the High Court by 24 and 25 Vict c. 101, sect. 13, by the Letters 
Patent of the High Court, 1865, and by the Code of Civil Procedure These 
Rules came into force from Ist July, 1891.(6) The riglit of appeal to the King m 


( 1) Ilbert’s Oovernnicnt of India, 2nd Ed. 
p. 32. 

(2) In tho mailer of the Petition of Peda 
Ilosscin, 1 C. 4U(187C). 

( 3 ) Safford and Wheeler's Privy Council 
Practice, 450. 


(4) In tho matter of tbc Petition of Feda 
Hosscin, 1 C 444 (1876) 

(3) Petcbambrr’altuleaandOrders.Appeb 
lato Side Rolea, Introdoctory Rule, alio pt. 
I , Ch II , r vui., Pt. II , Cb IV. etc. 
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pT-mfotl by tli«* Privy CouncU.(l) Tims it lias liorn hehl by Iho Ptuy ('fluiivil 
that no appeal lies to it uniler the banil Acquisition Act (I. of lS9t), sect. r»l, 
since an award by the Iliph Court under that Act is neither n decree under s«*ct. i 
of this Code nor a decree, final judgment or order within the meaning of the 
liCtters Patent, but is the last of n series of arhitration proceetlmps (2) \Miere a 
matter has been referred by His Jlajcsty to the Judicial Committee, which is 
not strictly an appealable grievance, their Lordships of the Privy Council may, 
under the reservations contained in 3 & 4 William IV. c. 41, advise His Majc,sty 
to grant the petitioner leave to appeal.{3) Special le.a\e to appeal wa.s given in 
a case against an order made by the Judges of the Supreme Court of Madras 
dismissing the JIastcr of that Court from his office for alleged olfieial miofomluct, 
because the order was not made in the course of a judicial proceeding.f l) Put 
in Ez parfe liohcrtson (5) it was held that the Judicial Committee have no juris- 
diction to take into consideration the propneiv of the dismissal of a public 
servant, who held Lis oiEcc during pleasure, unless the matter is expre.s.sly 
referred to them by the Ctowti. Following this case, it has been held that 
the Privy Council have no junsdiefion to grant special leave to appeal against 
an order of the High Court at Calcutta under acet. 2C, clause (2) of Beng 
Keg. V. of 1831, dismissing a Munsifl for corruption in the e.Tercise of his 
fanetion.s as a Judge (G) 

As stated, the King in Council, bj' virtue of the Royal Prerogative, possesses 
an appellate jurisdiction over the judgment of all Courts of Justice established 
in any of the British Dominions beyond the seas, and it is quite discretionary 
with the Judicial Committee to admit an appeal m cases far below the appeal- 
able amount mentioned in the Code, and long after the period prescribed for filing 
a petition of appeal in India has expired (7) Tims, when the High Court in 
India has refused the necessary certificate, tlio aggrieved part) may present a 
petition for tlie exercise of the prerogative right of the Crown to admit an appeal, 
and the Judicial Committee, in a fit case, will advise His Majesty that ka%e to 
appeal should be allowed on the usual terms as to security In a fit case their 
lordships will advise His Jlajesty to grant (8) an order staying proceeding*!, 


before special leave is petitioned from His Majesty in Council an application 
should be made to the High Court for a certificate th.at the case is nevertheless 
a fit one for appeal (10) 


(1) In Tt Mmchin, per Lord Brougliam, 
4M. I. A. 220, 221 (1847). 

(2) Rangoon Botatoung Co, Ltd. v 
• Collector Rangoon, P C., 40 C 21 (1912), 

and see Special Officer SaUelto Building 
Sifes t'. Do^sabhai Bezonji, 37 B SOC (1912) 

(3) In ft Minchiii, per Lord Brougham, 
4>LI A. 220, 221 (1847); Morgan f Leech, 
2M.r A. 423(1841) 

(4) In ft Minchin. tupra 

(5) 11 M. P. acasea288,295(I8’57-'is) 

(0) In the matter olSreo MohunOliuftiick 


13 3LI. A. 313,340(1670) 

(7) Salik Ram f Azim All, 8 M I. A 
270,272(1862), see sect 112 

(8) Rahiinbboy i Turner, 18 I A. b, 9 
(1890), 8 0 , 15 n 15.5. Saijiil Miizhar 
Ho^seini- Badha Bibi, 17 A 112.110(1891) 

(9) Mo)»r«li CJianilra r Sateiigiian, 27 <' 
l,4(18t«J), a c . 20 1 A 2K1 , 1C 
W N.31. 

(in) .lloti Chanel • tianga IVasAil Singh, 
291 A 40(1901) 
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Bpecial leave, by the Privy Council, when granted. — ^Thc Privj' 
Council ■will not advise HU Majesty to exercise this pieiogative and to give 
special leave to appeal unless there is some substantial question of law of general 
interest invQlvcd.{l) The petition for special leave to appeal is not by 
way of appeal from the decision of the Court, but it is presented for an 
exercise of the prerogative right of the Crown to admit an appeal. Although 
it 18 not an appeal, it is perhaps a mote convenient proceeding than on appeal, 
because the Privy Council can then grant leave ob any other ground, if other 
ground appears for the indulgence that is sou^t. anti if it finds that, in a case 
in which the appeal is claimed as of tight, the Court below has refused 
the certificate for a reason which appears to tlicm to be an unsound reason, 
then they wiU advise His Majesty to admit the appeal.(2) The Privy Council 
is not bound by the provisions of the Code. Thus where in an appeal to it by 
one of the defendants, it set aside a decree of the High Court and restored 
that of the first Court, and it appeared from the wording of the decree of the 
Privy Council tliat the defendants generally were entitled to have the benefit 
of the decree, held that the defendants generally were entitled to the benefit 
of the decree though there was no common ground such ns is lefened to in 
the Code (3) 

Special leave without requiring further security.— Where the High 
Court passed a separate decree on a cross^appeal, identical in terms with those 
of the decree passed on appeal in the same suit, and granted leave to appeal 
in one and refused it in the other, their lordships granted special leave without 
requiring further security than had already been token by the High Coutt.(4) 

Leave to appeal, granted without authority-special leave 
granted. — ^An objection that an appeal has come before the Judicial Com- 
mittee without proper authority, vir. that the leave to appeal sliould not have 
been given, ought to be taken at the earhest moment, for the ohrious reason 
that the great expense of preparing for the hearing is thereby saved, which 
is uselessly incurred if, when the objection is ultimately taken, the Pnvy Coimcil 
feel obliged to yield to it, but it is clearly competent to the Judicial Committee 
to hear such on objection at any stage of the appeal, and it is not unfrequently 
heard when the appeal is called on and before the arguments on the merits have 
commenced (5) 

Special leave to appeal — contents of the petition. — Such a petition 
should contain a full statement ol the facts and legal grounds sho'wing that 
there is a substantial case on the merits, and a point of law involved, proper 
to be determined by the Privy Council. Thus, where the statements contained 
in tiie petition were of a too general character to enable the Privy Council to 
judge of the propriety of granting the special leave prayed for, their lordships' 


<i) SloCi Clu-nil V. Gsnga ftasAth 20 Z. A. 
40, 42 11001); p,c,2tA.n4; C a W. K. 
3G2, 3G4 ; 4 Jlom U R. 130. 

(2) Uftliimbhey r. Turner, IB B. 1S5, IBS 
(I BOO) 

(3) Luclimecpot r.>^ Khoohunnisaa, 14 


W. R. 2SO (1870). 

(4) Mahammatl Ikratn-ud din r. Nnjib.in, 
23I.A. I0T(I89G); s r.lOA.OS 

(5) Gajadhur Porsliad r Widows ef Fman 
All Bep. 1C B L. It. 221, 223 (1875). 
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ordered tliJit the petition ehould he either di^inhwed, with lihcrty to present 
another petition, or stand over to amend the petition (I) If a serious 
question of Uw is involved in the appeal, special leave will be granted by the 
Privy Council, though leave had been refused by the High Court (2) Special 
leave has been refused in tho following cases: — merely because the Judge liad 
omitted to record any reason while granting a review, which he should have 
done ; (3) and whore the High Court dismissed an appe.!! as barred by 
limitation, the Judicial Committee not being satisSed that the refusal of the 
High Court to admit the appe.al out of time was wrong (4) 

Rescission of special leave to appeal. — AMicre there is an omission 
of any material facts, whether it arises from improper intention on the part 
of the petitioner, or whether it arises from accident or negligence, still the effect 
is just the same if the Court has been induced to malcc an order which, if the 
facts were fully before it. it would not, or might not. have been induced to make (5) 
So an Order in Council made upon an ex parte application granting special leave 
to appeal upon an allegation as to the value of the property in dispute was 
rescinded, where there were omissions in the petition of proceedings m the suit, 
which showed the true value of the property. Generally an Order in Council 
obtained upon on ex parte petition, which omits to state the true facts, will be 
discharged with costs, but if there has been laches in applying to discharge tbo 
order on the part of the respondent, no costs will be given (6) ^^^lere special 
leave to appeal is granted upon a petition in wbicb material misstatements arc 
made, objections should be taken by the respondent by a preliminary motion to 
rescind the leave to appeal, or at any rate before the hearing of tho appeal, when 
called on, has been entered on Where it is not clear that the material misstate* 
ments in the petition had been made, with an intention to deceive, and the 
objection to the appeal is taken at a late stage of the hearing, the Judicial 
Committee may decline to dismiss the appeal, but refuse the appellant 
the costs of thoappeal. Butif their Lordshipsaresatisfied that the misstatements 
were intentionally made to deceive them, they will, even at a late .stage, dismiss 
the appeal (7) 

Powers of High Court after admission. — The question Las arisen 
and been answered afSrmatively whether the High Court, after the admission 
of an appeal to the Privy Council, lias any further authority m the suit, and 
competence to do any judicial act relatmg to it Thus on the death of a party 
on the record of an appeal pending before the Privy Council, evidence must be 
given in the Court from which tho appeal has been preferred, of the representative 
ch.aracter of the person or persons by or against whom rev tvor i« sought. The 


(1) Goreo 5Ioneo v Jupgat Indra, 11 JI. I 
A. (1806). 

(2) Gooneshar r Gonesh Das, 3 C tV X 
ccXTXTin (1809) 

(3) ShanVar Buksh r Balwant Smpli, 27 
LA 79(1890); » c., 4 C. W N 203 

(4) Ram Naram r. Pareneswar. 30 C. 3rt9 
(1902) 


(5) Moliun 1 ai) Sookul v. Bibcc Doss, 8 
M I A. 193 (1861). per Lord Kingsdovm. 
p 193, Ameena Kbatoor r. Radha Ronodc 
Misser. 7 3L I. A 261, 263 (1859). 

(0) Ibid. ; aee also Massoono Bank t 
Raynor, 4 A 500,508(1882); a c.OI A. 70 
(7) Ram Sabuk r Karamce. 14 li. Ja R. 
(r c ) 391, 406 (1874) : n e,23W. R 11.3 
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Court Ijclow sliOulA give ite own opinion as to wlio are tLp parties who shonhl 
1)0 substituted upon the record, and should jnakc and send a ccrtiBcato 
or statement on which their Lordships can act (1) MTieu only the petition 
for leave to appeal has been filed and before it is allowed, the High Court 
has jurisdiction to entertain applications relating to the appeal.(2) Further, 
if the appellant has taken no steps towards prosecuting the appeal, the 
petition of appeal may be struck off the file by the High Couit.(3) The 
Judicial Committee Iiave no jurisdiction to entertain any application in an 
appeal until the petition of appeal is lodged there, though the transcript has 
been registered in the Council o{Bce.(4) If after the admisf,ion of the appeal 
no steps are taken by the appellant within reasonable time, the Judicial Com- 
mittee, upon a certificate of the Registrar of the High Court that no furtlicr 
proceedings have been taken after the admission of the appeal, will dismiss it.(5) 
It was considered that an appeal to the Privy Council having once been admitted, 
whether properly or erroneously, the High Court had no further jurisdiction to 
review its order and declare the appeal re}ectcd (C) But in a later case iWnsep, J., 
held that an order granting leave to appeal to the Privy Council was open to 
review.(7) And an order refusing leave to appeal to the Privy Council can be 
rcvicwcfl by the Court which made it (S) 

Rehearing of appeal by the Privy Council. — It is unquestionably 
the strict rule, and ought to be distinctly understood as such, that no cause 
in the Pti\7 Council can be reheard, and that an order once made, that is n 
report submitted to His Ma3esty and adopted, by being made an Order in 
Council, IS final, and cannot be altered. The same is tlie case of tlie judgments 
of the House of Lords, that is, of the Court of Parliament, or of the 
King in Parliament as it is eoraetimes e^qjressed, the only other supreme 
tribunal. "Whatever, therefore, has been really determined in these Courts 
must stand, there being no power of rehearing for the purpose of changing 
the judgment pronounced. Nevertheless, if by misprision in embodjnng tlio 
judgments, errors bave been introduced, these Courts possess, by Common 
Itfiw, the same power which the Courts of Record and Statute have of rectify- 
ing the mistakes which have crept in. It is impossible to doubt that the 
indulgence extended in such cases, is mainly owing to the natural desire 
prevailing to prevent irremediable injustice being done by a Court of the 
last resort, where 1^ eomc accident, without any blame, tlic party has not 


(1) Haidar Alt v. Tasgodilnk Rasul, 10 C. (1666). 

181 (ISS®) Gopinath Birbar v. Goluck Chundcr, 

(2) Hano Soomlery r. Kistonautb, Fallen 16 C. 292 (1881) [this caso on the interpreta- 

10 (1812). tion of substantial question of law appears 

(3) Gohardhan f. Mani Bibi, CB. L. It. 76 to be orcrrulcd by the Prtvy Council carej ; 

(1870); Thakoor Kapilnatb ». The Goaern' • TuUi Bersaud Bhakt v. Benayek MIsser, 
inent, 1 C. U2 (187C) 23 L A. 102 (1801) s 8. c , 23 C. 918 ; Sukal- 

(4) Gungadhur r. Badhainoiiey, D Moo buttiv.Bahul.al,28C. 100,102(1000} ; s.e, 

r C 4Vl (185.7) SC W.H. 

(0) Kabutty Pa«srn r. Kadhananlb, C (8) Hand Ivishore v Ram Golani, 30 
M. 1 A 340(1850) 1037(1912); 10 a W. H. 1089. 

(0) itmeorunnlss.'v v. Tndurjert, 6 tV. B. 07 
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hc.Tril, ami an onicr li.is hcpii inadvprtcntly nutdi^ as if the p,irtj* h.*ii Wen 
hoanl. Under the peculiar ein:uin'<tanccs of thn caie their Lord«liips 
recommended the restoration of the appeal disnmscil or parfe.(l) Even 
before report, •whibt the decision of the Iloanl is not yet res judicata, great 
caution has been observed in permitting the rehearing of appeals (2) jUter 
the respondent has had notice of a pending appeal, he is not entitled to further 
notice that the record has been transmitted or that the appeal is set donm for 
hearing, and he cannot ask for a rehearing of th5 appeal on the ground that 
he had no such notice.(3) The unusual indulgence of recommending a 
re-hearing of an appeal to His Jfajesty ought never to he granted except under 
very specbl eircumst.anccs, and only nhcre the ex parte hearing has not been 
occasioned by any default in the party appljdng for o re-hearing.(4) An Order 
in Council rescinding a previous Order in Council, granting special leave to appeal, 
may bo discharged and the appeal restored (5) Also an appeal dismiss^ for 
want of piosccution (under Rule 5 of the Order in Council of 1833) has been 
restored on explanation of delay incurred and on conditions os to costs .and 
security to be given in England. (0) 

Appeals from decision given on second appeal.~~ln an appeal to 
the Prhy Council from a decree of the High Court made on a second appeal, 
the hearing before their Lordships must be based upon the materials which were 
open to the High Court, and the findings of the Subordinate Judge on matters 
not invoUing questions of law must be taken as conclusive, (7) and in such cases 
the findings of fact by the first Court arc binding on the Judicbl Committee (8) 

Concurrent judgments on fact. — The Judicial Committee will not 
interfere with concurrent judgments of the Courts below on pure matters of 
fact,(9) unless very definite and explicit ground^ for that interference are 


(1) Bajendcroarain v. Bijai GoTind, 1 3Ioo 
I. A. 117, 120, 134, 142 (1836), per Lord 
Brougham. 

(2) Venkata NaraaLaba r. Court ot WardA, 
13 I. A. 153, 153 (1886) ; s. c., 10 5L 73. 78 ; 
Varlagadda Durga v. Slallikarujnna, 14 M 
439 (1891) 

(3) Lalta Pershad v Azzizuddm, 24 I A 
49 (1896) ; s. c , 19 A. 209 ; Surnomoyoc i 
Shosheo llokteo, 12 I. A. 257 (1868) 

(4) Bajendcr Xarain r Bijai CoTind, 1 
Moo. P. C. 117 (1836); Surnomoyce t. 
Shoshee Mokhce. 12 I A. 257 (1808). 

(5) Mohnn Lull v. Bibeo Dau, 8 SIoo I. A. 
492, 497 (18C1). seo ib , at p. 193 

(6) Babiabai v. itabomed Ismail, 24 I A. 
123: s. c.,21 B. 723(1897) 

(7) Lachmeswar Singb v. Manowar Hoascin, 
19 a 253, 2CO (1891) ; a. c , 19 I. A. 48, 63 ; 
I.uchmanSingh r. Puna, 16 a 753,755 (1899) , 
A. c, 10 I. A. 123; SCO PcAtooji Modi i. 
Qiiwn InAiiranee Coy., 25 B. 332, 330 (1900) 


(8) Anangamanjari V. Iripura Soondari, 14 
I A 101, 1 10 (1887) ; a c , 14 C. 740, at 
p.748. Munnalalv Gajraj.l7C 316(1889}: 
Durga Chowdlirani r Janshir, IS C 23 
(1890) 

(9) MoongTha Huyeenv MoungPanNyo, 
27 I. A 160 (1900) ; s c , 28 C 1 . 4 C. W 
N. 808; Dharam Cliand r Bbawani MiArani, 
25 C. 189, 194 (1897), a. c , 24 I A 183; 
1 a W. N. 697 ; Bircswar r Shib Chander, 

19 I. A. 101(1893): 3. c. 19 G 452. 401; 
Bam Narain r. Bliim Ganjhu, 3 a W. £7. 
249 (1898); Simdaraboga Swami r. Kama 
Swami, 26 I A. 65, 57 (1899), e c, 22 
M. 515; Han Har V. Uroan Parsbad, 14 1 A. 
7 (1886), 8 c., 14 a 296. Krishnan t 
Sudevi, 12 M 512 (1889) Bam I.al v Mehdi 
Husain, 17 C 882 (1890) , Asgliar Itcza t. 
Mehdi Hoaamd, 20 C 300,672(1892), *. e , 

20 I, A. 38, 47, Parbati Dasi r. ISaikunla 
Nath, P C , 19 C J. 129 (1913) 
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assigned, (1) and it is satisfied that there is miscarriage of justice or the \'iolatioii 
of any principle of law or pToccdnrc,(2) But where there arc concurrent findings 
of facts and there is no substantial question of law in issue, their Lordsliips, 
in order to see how fat the Courts have concurred m their \aew of the facts, will 
examine precisely what tlicir findings arc.(3) Wiere the Courts in India have 
come to a certain conclusion on a certain issue, that is a fact which, considering 
the advantages the Judges in India generally possess, of forming a correct opinion 
of the prohabifitj' of a certain transaction, ami in some cases of the credit due 
to the witness, affords a strong presumption in favour of the correctness of their 
decisions, yet that circumstance does not and ought not, to relieve the Judicial 
Committee, the Court of last resort, from the duty of examining the whole 
evidence and forming for itself an opimon on the whole case.ff} But the duty 
of a Court of ultimate appeal is to judge from the evidence and not to infer from 
probabilities.fG) In a recent case where lo a mortgage-deed a fictitious entry 
had been made (which if correct would have brought it within the jurisdiction 
of the Calcutta High Court), and there was no evidence that there was an error, 
it Was held by the Privy Council that concurrent findings ol error were not 
findings of fact, since a decivion that there is no evidence to support a finding 
is a decision of law (6) 

The Judicial Committee has refused to depart from the rule as to con- 
cunent findings of fact, merely because the High Court has admitted documents 
tendered by the appellant which the first Court had rejected (7) It cannot 
detract from the weight of concurrent findings of fact, that different Courts, 
in arriving at the same result upon the same evidence, have not been influenced 
by precisely the same considerations. A difference of opinion to that extent 
is only calculated to suggest that the evidence, whatever view bo taken of it, 
must necessarily lead to one and the same inference, and there will be no 
interference by the Privy Council in such cases (8) IVhcre no question of 
law, either as to the construction of documents or any other point, arises on 
the judgment of the High Court, and there are concurrent findings of the two 
Courts below on the oial and documentary c\ndcnce submitted to liiem, their 
Ijordships mil not entertain an appeal (9) \Vlicn the question is not one of 
construction of one or more deeds, which would lie a question of law, but is 


|1) ?Ioung Th» Ilnycen v. tloung Pan 
Nyo, 27 I. A. IGC (1900) ; b c , 28 C 1 5 4 
C. W N. SOS. 

(2) Ram Srimati p, Kbajendra Karayan. 
31 I. A 127, 131 (1904); ». c, 31 C 871; 
9 C- VV. K. 71 ; Mudboo Soodnn t'. Snroop* 
clmnder, 4 M. I. A. 431 (1849) ; b c. 7 W. R. 
P. C. 73; Meka Venkataramayy* Apporow 
t‘. 8hri Raja Parthasaratby Apparow, 17 
a W. N. 1222, P. C. (1913). 

(3) Aigbar Reza r Mchdi Ilowin, 20 

C COO, 572 a893); a, c, 20 I. A. 38, 
40. ^ 

fl) Sliidhnn .SooduQ Satoop Cbnnder, 
I M I A 431, 433 (1819); Mil^dco 
JUlidinciV Carerm r, Mi^rra Ally, (5 M. I. A. 

\ 


27, 49 (1854) ; Cliunder Monee v. Munino. 
hlnec.SM I. A 477,489(1801); Tayammaul 
I). Saacbathalla, 10 XL I. A 429 (1805). 

(5) Wise v. Sunduloonussa, II M. I. A. 177 
(1807) 

(0) llateadra Lai v Han Dasi Dcbi, F. 0., 
IOC L J 484(1914) 

(7) Ilurri Bkusan v. Upendra Lai, 23 1. A. 
97,100(1895); b. c., 24 a 1. 

(8) Ntlmoni Singh v. Kiitlchundcr, 20 C. 
847, 852 (1893) ; b c. 20 1. A. 05 

(9) Toolscy persaud r. Benayck, 23 I A. 
103, 101 (1800) ; 8. c , 23 C. 018 ; bpo a!«n 
Snkuibutti r. Babulal llandar, 28 C. I'"* 
(1001); !i.e,BC. W. N. 455 
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a question as Jo the eflect io be pivcn to dccreea, lcase.s and other documents 
as c\ndenco of certain facts {rg. that of adoption and its consequences), tlic 
concurrent fmdinps against the factum of the adoption will not bo disturbed 
merely becau«c the evidence largely con«i5te«l of leases and other ^vritten 
documcnts.fl) 

The vell-knomi rule of the Judicial Committee not to disturb concurrent 
findings of fact by the lover Courts, unless they are shown to be erroneous, is 
none the less applicable, although the Courts may not have taken precisely 
the same view of the weight to be attached to each particular item of evidence. 
Tims their Lord«hips declined to disturb such finding whore one Court relied 
on the oral and the other on the documentor)* evidence (2) In boundary cases 
the appellant mu«t come prepared to show clearly where the decree appealed 
from is wrong, and what other course is right ; it Is insunicienl to raiso doubts 
as to the conectness of the decision (3) 

It has been recently held that the provisions as to concurrent findings on 
fact would bo mi«construed if the Judges in India were by implication subjected 
to the duty of making their narrative of circumstances minutely cxlmustive, 
under the penalty of being presumed to have overlooked elementary consldera* 
tions (4) 

The Judicial Committee will not, on the ground that there was some im* 
perfection in the pleadmgs, set aside the decree of a High Court, when the 
High Court were right on tlie merits of the case (5) Nor w ill their Lonlsliips 
allow any new point to be taken for the first time in the Prhy Council (C) 

Keversal of decree on preliminary question : entry into merits.— 
In Fischer r. Kamala Naicker (7) it was arranged, m the commencement of the 
argument, with the consent of the counsel on both sides, that if their Lordships 
should be of opinion that the decision of the Court below could not be sustained 
on the grounds on which it linil been ba<«l, they should proceed to consider 
the whole case on its merits, and finally dispose of it And their Lordsidps, 
being of opinion that the decision could not be sustained on the grounds on 
which it had been based, considered the whole case on its merits and dismisswl 
the appeal without costs, saying that as they dismissed tJic appeal on wholly 
different grounds from those rclictl on by tlie Court below the dismissal should 
bo without costs. 

Costs, — Wicn a cause is remanded by the Pnvy Council and the mis- 
carriage of the suit was occasioned by the nuinner m which the issue was framed 


(1) Luchman Lai v. Kanhya Lai, 22 I A 
Bl. C3 (1891) ; a. c., 22 C. 009. C18. 

(2) Anugra Karain f. Ilanuinsn Sahai, 
30 C. 303, 303 (1002) ; a c , 30 I. A. 41 , 
7 C. W. N. 225. 

(3) Rajeoomar Itay r. Gobmd Chandor. 
19 1. A. 140, 147 (1802) ; a. c , 10 C 071. 

(4) Slirza .Sajjad p. Wazir Ah, 39 I. A 150 
(1912); 10 C. IV. N. 839: 14 Bon L K 
I0S5 


(5) Gunga Fershad r. Moharani Bilii, 
121. A. 47. Cl (1884). 

(0) SnndaraliDga Snami v Ramaawami. 
20 L A 55, 57 (1699), a c . 22 M. 515; 
Sambhunatb i Surjamoni, 24 I. A. 101 
(1897); e c, 25 C 187; I a W. N. WO; 
Imaiabandi t Kamakavari Fersliad, 21 G. 
1005, 1017 (1894) ; • c.. 21 I. A. 118. 

(7) 8 M. I A. 170, 188. 189(1800). 
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by llic Judge, the co.^b ot appeal should be directed to be costs in the cause.ll) 
In the case (2) cited their liOtdships, while remanding the case, ordered that it 
the respondent failed to appear in the High Court, or if the'appeal should be 
decided against him, the respondent should pay the appellant's costs of the appeal 
in England, and the costs (if any) paid under the decree of the High Court were 
to bo repaid to him. IVliea an appeal is heard ex parte in the absence of the 
respondent and it is dismissed, the respondent is entitled to costs up to, and 
including, the lodgment of hia printed case, and also to the costs of appearance 
for applying for the same.fS) 

Pauper appeal. — In an early case (4) leave to appeal m forma pauperis 
was granted on an application to the High Court on an unstamped paper, but 
certified by counsel that there was reasonable ground of appeal. It has been 
recently lield that the High Court cannot entertam an application for leave to 
appeal to the Privy Council in/orino pawpens and to be exonerated from deposit- 
ing the respondent’s costs and the usual iete.(5) The question whether it is 
necessary • ♦ • • * . . ^ 

althougii 

Ram V. Sheo umira (o; 

Appeal pending; effect on rights of owner. — The pendency of an 
appeal to England does not put the party who. subject to that appeal, is the 
owner of an estate, under a legal disability to bring a suit in that character against 
third partics.fT) 

Decree. — This term is defined in sect. 2 (2), and under that definition a 
decree may be cither preliminary ot final. The distinction between the two 
is pointed out in the explanation to that section. Under sect. 97, parties 
aggrieved by preliminary decrees arc requited to appeal therefrom. Sect. 591 
of the last Code ran as follows : “ decree tncludes aI«o judgment and order " (8) 
Decree now includes a final order. Clauses (o) and (6) of sect. 595 of the hist 
Code spoke of " fndl decrees” Sect. 109 now spealcs of “any decree or final 
order.’’ Apparently, then, an appeal will lie from a decree which nuiy be 
cither final or preliminarj' and from an order which is final This is in 
accordance with previous decisions. A final decree was always appealable. 
And the Pnvy Council held that “ final ’’ for this purpose did not mean the.last 


(1) Rajah Sabeb Pwhlad Scin v. Run (6)4M. I A. Ill, 13G (18tC). 

■Bahadoor, 12 M 1 A. 289 (1809). (7) Rajali Saheb PerUad Bcin t-. BudUoo 

(2) Kalco Forshitd v. Bind! Lull, IS Siogli, 12 31 1. A 275, 542 (16G9); s c, 

M. I. A. 343, 319 (1869). 2 B. R. (r. c ) 111, 142 ; 2 W. R. (r. c.) 

(3) Sambliu Nath r. Sorjamani, 2-1 1. A. 8, 20. 

191 (1897); 8. 0 ., 26 C. 187, 189; 1C.W.N, (8) It has been held that thereforo tho 

04 y, proYuiOQ insect. 638 of the last Code did not 

(4) In re Jowad Ali, 8 W. R. 48 (1867). restrict tho provision in Boct. 699 that an 

This order was made «n condition that the appeal might bo brought to the Kintf m 
usual security for costs was to be piren and Council from a final order : Krishna Prasad 
Iho costs of translation deposited. e. JIotichand,40 I. A. HO ; 17 C. I.. J. 67.7 

(6) .lagadanand r. Rajendra, 17 C. !•. J. (1913); 17 C W. N. C37. 

•IHI (1012), 
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«lpcrce but a dfcrcc determining riglits finally, pucb ns a j>roliiiiinary detn-c 
establishing (lie liability to account and directing accounts lo be takcn.{l) 
In the case cited it ^vns said tliat, to decide whether a decree is final or 
not, the Court should look at wliat w*as the real question before the Court 
rvhen the decree was made, ^\^^e^c the plaintifl nlleged that the defendant tob 
accountable to him upon several claims, and the defendant nlleged that he had 
got legal defences to evor^’ one of those claims and that he was not accountnblc 
at all, and the Court held that the legal defences put forward were valid as to 
some of the claims, and as to others of the claims they were im'alid and 
therefore the defendant must account, and passed a decree for account ; such 
a decree directing accounts was held to be a “final” decree under tlic last 
Code.(2) “It is true,” aaid Lord llobhouso, "that the decree that was made 
does not declare in terms the liability of the defendant, but it directs accounts 
to be taken which he was contending ought not to be taken nt all, and it must 
be held that the decree contains withm itself an assertion that, H a babnee is 
found against the defendant on those accounts, the defendant is bound to pay 
it. Therefore the form of the decree is exactly as if it afTirmcd the liability 
of the defendant to pay something on each one of these cbims, if only the arith* 
metical result of the account should be worked out against Lim. Kow that 
question of liability was the sole question in dispute at the hearing of the cause, 
and it is the cardinal point of the suits. The arithmetical result is only a conse- 
quence of the liability. The real question in issue was the liability, and that 
lias been determined by this decree against the defendant m such a way that m 
this suit it is final. The Court can never go back again upon this decree so as to 
say that, though the result of the account may be against tbc defendant, still 
the defendant is not liable to pay anything. That is finally determined against 
him, and therefore in their Lordships’ view the decree is a final one witlnn the 
meaning of the Code (3) 

An order of remand, where the first Court lias disposed of a suit ou a pre- 
liminary point, IS not a final, but an interlocutory decree (4) But where .a 
remand was made under the wTong section and the order of the High Court 
decided a cardinal issue in the suit, which could never, while the decision stood, 
be disputed again, there was held to be a final decree, notjrithstandmg that 
there might be inquiries yet to be made in disposing of the suit, c where the 
High Court, reversing the decree of the first Court, held that a valid bequest 


(1) Itahimbboy v Turner, IS I .\ 0, 7, 
B. c. 15 B. 155(1890). 

(2) Kaliimbboy t. Turner, 15 1? 155, 100 
(1890), 8 c, 18 I. A. 6j cf Aben Slia r. 
Cassirao, 0 B. 200 (1882); Islnargar r 
Caudasania, 8 B. 54S (18S1) 

(3) RaliuubUoy i. Turner, IS I b, 7 
(1890); 8. c., 15 B. 155. See al<o Saijid 
Muzbar Ho««ein i. Bodba Bibi, 22 I. 1 
(1891); s c, 17A 112,110; HaOz Abdul 
t'.lIariBaj, 22 A. 405, -107(1900)! Shantaram 
I. Jnmsctji, 4 Bom L. It 212 (1902). 


(4) Mshant Isbeorgar Budbgar t Canda- 
sama Amarsang, 8 B. 548, 551 (1634); 
Uabib un-nissa t. Slunanar un-oisaa, 25 A. 
029, 030 (1903); Forbes v Amceroomwa, 
10 51 I A. 340, 359 (ISbO) . s c , 1 Suth I*. 
C. G21, C27 ; Tininarajana r (iropalasiaii, 
13 M 319 (1SS9), Tussuduk Kasai r. 
Fsrzand Hasaio, 2 C tV N cevu (1898), 
Ahmndc tiobmd.SSA 391(1911), Krishna 
(haiulra t Ram Naram, 18 C I. J. 124 
(19IJ) 
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^ya3 made by a •\^Uand remanded tlie case for the trial of other issues. (1) ^Vllere 


by a notification in the Government Gazette to be qualified for admission as a 
valdl of the High Court, but when the mistake was found out the notification 
was cancelled, on application for leave to appeal, held that Chapter XLV. of the 
last Code had no application, and that the matter was not one in which the 
High Court was concerned to give or rcfme leave to appeal.(4) Where, 
after the admission of an appeal to the Pri^-y Council, the Court below 
passed a judgment in review m the same case, which judgment was sent 
up and notified to the Council, and put on record in the appeal case, 
it was held open to the Judicial Committee to pass judgment on 
the appeal, wilhout prejudice to the subsequent ■ judgment which was 
passed ou reirdcw.ffi) 

Final order.— As regards orders made prior to decree which are only bo 
many steps towarde the ultimate decree, they may he styled preliminary or 
interlocutory, and.m this sense not final. By ^1 order is apparently meant an 
order which terminates the proceedings m favour oi one of the parties-ifi) In 
the case cited, Maikby, J., said : “ I do not know any meaning to the word 
'final' which can be applied to orders made subsequent to decree.'* Sed qu. 
Such an order cannot, it is true, possess finality in the sense in which that term 
is opposed to orders which are steps towards the decree, for the decree has 


been held that tho question o! finality must be determined with reference to the 
precise relation m which it stands to the proceedings before tho Couxt.(8) It 
is not always easy to distinguish between what w a final and what is an interlocu- 
tory order. The Court of Appeal (m England) has not attempted to give an 
exUauative definition, and the Legislature in the Judicature Act, 1875, sect. 12 
lias not given suclta definition (9) Sect. 2, clause (2), Explanation, of this Code, 
says that a decree is final Avhen the adjudication completely disposes of tho suit. 
“ No Older, judgment, or other proceeding,'’ says Brett, L “ can be final 


(1) Huiliar Hosscin v. Badha BiW, 17 A 
{r. C.) U2, 116 imO- But SCO Baij NatU 
1 -. Kohan Bibi, 31 A. C45 (1000). 

(2) Bahimbhoy Habibboy v. TumcT, 15 B. 
15j{lS90}; e.c^ 181. A. 0; cL Abcn Sba t. 
Casexao, D B. 200 (1882). 

(3> ilfo JIabjl>-un-n'»*a v. Mnnwat-uu- 
nissi, 23 A. 629, 630 (U03). 

(4) In tbe matter of the i^tition of 
SuUiQand.iii Lai, 0 A. 163 (18S1). 

(0) ToouJun S«nj{l» r Pokhnamio, 1 1. A. 
31S. 315 0$7ib 

16 ) Jngcasur S.vbai t. Huracho Kocr, 1 C. 


L. tt. 351, 353 (1877). 

(7) Sco Ram Taruk v. 'Moaahebali, C C. W. 
N. 246 (1901) 

( 8 ) Haiish V. Nawab Babadur of Jloor- 
Bhidabad. 13 C. L. J. 638 { lOU) 5 15 C. \V. N. 
879 ; Secretary of fitato 0 . B. I. 3. N. Coy., 
13 0.1^ J. 90(1911). 

(0) Lowav lViIliaiaa.31CU.D.C23(iese), 
jxr Chitty, J., p. G37. 

(10) Standard Discount Co f. La Grange, 
3 C. P, D. 07, 71 (1877) ; a. c , 47 L. J. C. P. 
3; tf. Whito V Witt, 5 Cli. D 559 
(1877). 
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\\liic!i docs not nt once aflett the status of the parties, for wliiehever side tlie 
dcci’ion may he given ; so that if it is pi\en for the plaintiff it ts conclusive 
agatn«t the defendant, and if it is given for the defendant it is conclusive Against 
the plaintiff.” “I conceive,” faj-s Try, LJ, “that nn order is final only 
where it is made upon an application or other proceetUng which must, whether 
such application or other proceeding fad or succeed, determine the action. 
Conversely, I think that an order is ‘ interlocutor)’ ’ where it cannot he aflinned 
that in either event the action will be determined.” 4Vlien any further step 
is necessary to perfect an order (1) or judgment, it is not final hut interlocutor)* (2) 
A judgment may ho cither final, or preliminary, or interlocutory, the difference 
between them being that a final judgment determines the whole cause or suit, 
and a preliminar)’ or interlocutor)’ judgment determmes only a part of it, leaving 
other matters to be determined (3} An order disnussmg u petition, presented 
under the Indian Companies Act (Act Xfl. of 1895) for confirmation of the 
alteration in the Memorandum of .Vssociatsoo, on the ground that no such 
resolution as the law- requires has been passed, was held appealable under the 
former 8eGtion.(4) The order of a High Court setting aside an order of a District 
Judge calling on to las own file proceedings pending m the Court of a Subordinate 
Judge, and directing that the proceedings be remitted to the Court of the Sub* 
ordinate Judge, and that the application presented to that Court may be dis- 
posed of, is not a final order, (5] not is an order refusing to appoint a Becen er ui 
n 8uit.(6) An order of a High Court setting aside an order of a lower Court 
refusing to set aside an ex parte decree is a purely interlocutory and not a final 
order, (7) and so is an order rejecting an application for stay of execution of a 
decree under appeal.(8) Anordet under the Itulcsand Orders merely refusing to 
re-open a Begistrat’s report is not final, (9) nor is an order deciding only that the 
Kespondent should be at liberty to sue iii formii paupens (10) But an order of 
the High Court based on the ground that the plaint does not disclose any lausc 
of actionagainst the defendant is n final orderwithin themeaningof thisclau.su^(l 1 ) 
and BO IS an order setting aside the decision of a lower Court ns to the rcspeclue 
shares of the parties to a partnership suit and directing fresh accounts to be 


(1) SaLiiaaa c. Wadner, 1 Q. B 731, 73G 
(1891) ; e c., GO L J Q B 024 , 01 L, T 
C98} 39W. K. (Eng)G17. 

(2) CoUina v. Faddingtou, 9 Q D. D 3G8, 
370 (1880), yer Baggallay, L.J. 

(3) Tho Justices of the Peace for Calcutta 
r. The Oriental Gas Company, 8 D L. R 433, 
452 (1872),;jer Couch, CJ., and Markby, J , 
cf. Rahimhhoy v. Turner, 15 B 155 (1890) , 
e. c . 18 L A. C. 15 13. 155 (IS90) 

(4) Bombay Burma Trading Co.r.Dorabji, 
5 Bom. L. R. 318 (1903) , a. c , 27 B. 415 

(5) Palokdharit'. RadhaPras4d,2A. 05, 07 
(1878). 

(6) CSiundi Butt v Pudmanund, 22 C. 
928, 930 (1895). 

(7) Rai Radha Ki:,»cu t. Collector of 


Jaunpore, 6 C tV. N. 163, 167 (1900) .at. 
23 A. 220, and tho more fact that the Jfi^h 
Court, apparently on the assumption that it 
was such an order, ha\c certified the tul'i 
cicDcy of the amount and \aluc of (h< tui>, 
cannot make appealable an uidcr uhu h dy* - 
not fulfil the statutory conditiom: 

(8) Srinivasa f. Kesho I'rasad, 13 < i- J 
081(1911), Krudma Chandra t JUuKat.ii, 
18C L. J 124 (1913) 

(9) Royal Insuranu. 0> « AH.oj ' 

Dutt, 6C. W N, 41(1^1) 

(10) Sakan Singh i , 

C fW. K. 290 IIM) 

01) HarJrh t Xawab J . ' ^ 

shldaWi, I3<’ I. J * ” 'I' Ji 
879. 
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taken.(l) The diainissal of an appeal to tlio Privy Council for want of 
prosecution is not a final order within the meaning of Art. 179, Sch. H. of 
the Limitation Act (2) 

Appeal under Letters Patent not falling witMn the Code. — 
Where, by an Order in Council, a case was remitted to the High Court with a 
direction to take an account between the parties on certain principles, and it 
was further ordered that if, on the taking of the accounts, anything should he 
found duo to the plaintifi, a decree should be made in bis favour, and if nothing 
should be found due to him the suit would be dismissed, and when the case 
came back to the High Court, a Division Bench took the accounts and 
made a decree against tlio defendants , hpld that sects. 595, 696 of the 
former Code did not apply to such a case, but a right of appeal to His 
Slajesty m Council might be successfully claimed under clause 39 of the Letters 
Patent, the amount in dispute being over Rs 10,000, because it was a final 
decree of a Division Court of tbe High Court from which on appeal did not lie 
to the High Court under clause 16 of the Letters Patent. The expression ** a 
Division Court ’’ in sect. 39 (it was held) did not apply only to a Division Court 
sitting on the original side.(3} 

“ Passed on appeal.” — ^Tbis does not mean the same thing as any order 
passed in the exercise of appellate jurisdiction. So an ordei icjecting an opplica* 
Uon to review a judgment passed on appeal is not an order made on appeal from 
which an appeal bes to the Pnvy Council (4) Nor is an order rejecting on 
application to amend a dcctcc ; (6) nor is an oider refusing to admit an appeal 
presented beyond the ptesenbed period (6) Two essential elements to be con- 
sidered in deciding whether an order is one passed in appeal are whether the 
relationship of a Superior and an Inferior Court exists, and whether the Superior 
Court possesses the power to review, affirm or modify the decieions.(7) An 
Order passed by the High Court m the exercise of its tcvisional jurisdiction under 
sect 116 or its powei of superintendence under sect. 15 of the High Courts Act 
of 1851 is made or passed on appeal within the meaning of this c}»uee.(8) 

“ Or by any other Court of final appellate jurisdiction." — for 
example, from the final order of a District Judge, when there is no appeal to 
the High Court (9) 
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(1) Dwaika t. Hajt Mahomed, IS Cl W. R. 
CO (1010), 

(2) CatukRaltiv Ml. Munni !>;>, P. C., 19 
C, L. J. 074 (J014); and see Abdul Majidv 
Jowahir Lal.P. a, 19 C. L J. II2« (lOUKauch 
an order ]Q Council isnot an oidct allimins a 
decree). 

(3) Gnru rrasAOSo Lahlri v. Jotindra 
Mohun Ijihin, 32 C. 9G3 (1005); «. c, 9 
L W. N. too. 

(I) llnjali Kuact lluvieuv 1. Rovrsnun 
d<)iai», 10 IV. R. (K. K) 1 (J8bS){ Kooibf 
luoucc 0A<u>rc e. Mahatab Ohand, (• W, U. 


»[»9C 102 (1866). 

(5) Sunder Koor v. CUaudLshwar Prosad, 
30 a 670 (1903). 

(6) Kassondas i. Gungabai, 0 Bom L. R. 
560 (1907) j 32 B. 108 

(7) HaiUb v. Nawab Bahadur of Moor- 
shidabad, )3 C. I,. J. G88 } 15 C IV. K 879 
(19U) 

(8) Harifib v Tiavtab Baliadur of Jfoor- 
ebidabad, «u/>ra. 

(')) Saadatmand Khan v. Phul Kuar, 25 
I A. Ilf> (1898) 5 a c.. 20 A. 112, llO. 
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“In the exercise of original civil jurisdiolion.” — ^Tlicre i» no right 
of appeal from a decree wade by the ILgb Court m the exercise of ongioal 
juiisdiction, if an appeal vill lie to the High Court itself under clause 15 ; but 
there is a direct appeal from a decree wade in the exercise of original jurisdiction 
by a Dirision Bench of two Judges. There is no appeal, under clause 40 of the 
Letters Patent, to the Privy Council from an interlocutory judgment or order 
of a Judge of the High Court {e.j. an order for inspection of documents), until such 
judgment or order has heen subjected to an appeal to the High Court, under 
clause 15 of the Letters Patent, except in those cases, m which, by reason of the 
number o! the Judges who have made such order, an appeal under clause 15 is 
given directly to the Privy Council.(l) There is no appeal against the decision 
of a High Court passed on appeal from an award of compensation made by the 
Court to which a i efeienco had been made under sect. 18 of the Land Acquisition 
Act, for such a decision is an award (2) 

'‘Any decree or order, when the case is certified.”— The certificate 
is given under 0. XLM. r. 3 that the case is *' otherwise ” a fit ouc for appeal. 
This provision is intended to meet special cases where the |>oiDt m dispute 
is of importance, though not measurable in moncy.(3) In all cases belon' the. 
uppealablo value an application should be made to the High Court for such 
a certificate, before application is made for special leave from the Privy Council 
itaelf.(4) This clause includes cases where it cannot be said that the amount 
or value of the 8ubject*mattei of the suit is Be 10,000 or upwards, or that tlic 
amount or value of the dispute on appeal is of that sum or upwards, (5) where 
the amount or value of the subject-matter of the suit m the Court of first iustance 
is below Bs.lO.OOO, but the amount or value of the dispute on appeal is Bs.10,000 
or upwards (6) and where the matter m dispute is under the appealable value 
\Vbcre the certificate of the High Court simply said, ” Let a certificate be granted 
that this is a fit case for appeal to His iilajesty m Council, and let the usual notices 
be issued,” it was held to have been given pursuant to sect 595 (c) and the latter 
alternative of sect. 600 of the former Code.(7) Tiio discretion vested in the 
Court by this clause should be sparingly used (8) This clause is nut to bo 
interpreted as restricted to ” final orders. ”(9) 

“Fit one." — Thus an order, rejecting a petition for coufirmatioii of 
an alteration in Memorandum of Association presented under the Indian Com- 
panies Act (Xn of 1895) on the ground that no such resolution as requited 


(1) 8onbai r. Ahmedlhai Habiblia), 9 
Horn, n C R. 393,400(1872) 

(2) Special OlTiccr SaUetta Uuiiiimg Sites 
r. Dasabbai, 17 C. W. N. 421 (1913) 

(3) Banarsi I*ra«ad t. Kaslu Krishna, 28 
I. A. 11, 13 (1900); SriaiTasa t. KesLo 
Prasad, 13 C. L. J. CSl, 6SG(1011) 

(4) Moti Chand f. Ganga Prasad, 29 1 
H>, 43 (1901). 

(5) BombayBurmaTradiagCo t.Dorabji, 
.7 00111.11.^. 313 (1903) ScealsoEanarsi 
Prasad t. Kashi Krishna, 221. A. II, 13(1900), 


a c.. 23 A. 227 

(6) Amar Chand v Slioslu, 31 C 3ii3, 300, 
309 (1903); Moti CSiand t Gaii,;a I'ltL-ad, 
29 I. A. 40. 42 (1901), a. . 21 A 174; '■ 
C W X 362. 

(7) Webb V 3Urph.rM,ii, 31 i' 71 

(1903) ,8 i. , 30 1 A 23» , Aiuar < 1. ui-l. . 
Shoshi, 31 C. MS, 310 (ll«3) J'y 
Tasaadu') Rasul r. Kwl i J'-i , J . ! 

(1902), 

(8) Srlni»a*a » „ 

(9) Ib. 
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by law had been passed, can bo certified to be a fit case on the ground that the 
financial and commercial position of the Company may be serionsly affected by 
the questions at issue, and also that it is of great importance to Indian Com* 
parues generally that their rights should be precisely defined on this pomt. 
The value of the question at issue between the parties, in such a case, is one to 
which it is impossible to give a nnmerical expression (1) No appeal lies from the 
judgment of one Judge of the High Court, or of one Judge of a Division Court, 
or of two or more Judges of the High Court, where they arc equally divided in 
opinion {sect. 111). Butin any such case an appeal should be made in the first 
instance to a Division Bench of the High Court under clause IQ of the Charter, 
before an appeal can be preferred to His Majesty in CouncU.(2) The question 
whether an applicant had established that substantial loss might result to him if 
execution was not stayed pending the hearing of the appeal presented to the High 
Court is not a question which would justify a special certificate of fitness under 
this clause.(3) Sections 47 and 48 of the Provincial Insolvency Act (III. of 
1907) do not interfere with any right of appeal to the Privy Council. (4). 

Conditions imposed on right of appeal (Sect. 110),— This section 
requires that in order to pvc a right of appeal there must be in dispute either 
durectly or indirectly an amount of Rs.lO.OOO. If the decree affirms the Court 
below, another condition is affirmed, namely that the appeal must involve Some 
substantial question of law. The presence of such a question does not give a 
right of appeal, when the value is below the mark. The requirement of it restricts 
the tight when the higher decree affirms the lower.(5) ^Vhen it is laid down that 
the decree must involve, directly or indirectly, some claim or question to or 
respecting property of Rs.lO.OOO in value or upwards, the reference is to suits 
in existence and not to suits tn gremio futun.{Q) The reason for fixing the 
minimum appealable value is based on the principle of not allowing the 
litigants, who have not succeeded m the High Courts, to be harassed by further 
appeals, when there is nothing at stake but small amounts of money (7) But to 
meet special cases, not satisfying the conditions mentioned in sect. 110, such for 
instance as those in which the point in dispute is not measurable by money, 
though it may bo of great public or private importance, an appeal may be 
granted under sect. 109, clause (c), when the High Court certifies that the case 


(IJ Bombay UurmalVaduigCcFrporatioar. 
Dorabji, C Bom. L. It. 34S (1003), iwr 
Jenkins, C.J. { B. c , 27 B 416 

(2) Sti Oudlianji Mabaraj v. PurusLotum, 
10 C. 814, 817 (1881). For casea [irior to 
sect. 0, Act VI. of 1874, «o In re Court of 
AVardJ, 7 B. L. R. 730, 734 (1871); Sumo- 
nioyeo r. Luchuipot, B. L. R. Bnp. rol. 091 
(1807J; and Lcclannnd SingL r. LnebmMsur 
Siiigh, 13 I. A. 400, 193, 490 (1870) fono 
Judsc of High Court nnscarrjing in giruig 
ificct to decree of IVny CoundlJ- 

(3) Srinirasa r. Kesho Prasad, 13 C L. J, 
0-31, OSO (1011) 


(4) Cbattraput Duger t*. Kharaj SingL, 
naW.N. 762 (1913); 17C.L. J.547. 

(.*>) Banarst Prasad r. Kashi Krishna, 2S 
I. A. 11, 15 (1900); B. c, 23 A. 227; 0 
C. W. K. 193. Sco also Radha Krishna t. 
Rai Ivrishna Chand, 5 0 W. N. 089 (1901) ; 
s c., 23 A. 413 ; 2S I. A. 182, 181. Ifosen- 
bhoy i'. Ahmcdblioy, 20 B. 319, 325 (1901). 

(C) UanumanPrasad i. Bhagaati Prosad, 
21 A. 230, 233 (1902) ; Sloofti Mohumniud 
ULdooUai'.Mootichand,lM.I A 303(1837) 
(7) Banar-<i IVasacl r. Kashi Ivn’shnn, 23 
A 227,232(1900); s. c , 28 I. A. 11 ; auLc 
V Brajendra, 13 C. tV. N. 1127 (1000) 
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is fit £or appeal “ othcr^'iso,” that is when not meeting tlic conditions of sect. 
100.(1) The mere assent of the respondent to an appeal cannot pvo to tho 
appellant a right of appeal which the Code docs not allow nor can it sustain a 
certificate which is obviously crroneoua.(2) The defendant will not be allowed to 
make a new case based on grounds which were not urged in the Courts in India 
nor specified in the petition to the High Court for leave to appeal nor suggested 
in the reasons contained in the case for the appellant.(3) 

“The amount or value.” — The section incorporates the provisions of 
the Privy Council Appeals Act of 1874.(4) This does not mean the value as 
estimated for the pajTnent of stamp duty, but the real or market value. The 
stamp duties imposed for fiscal purposes are calculated on a certain rule fixed 
bylaw, but tho right of appeal depends on the value, which is a matter of fact (5) 
Tho words “The value of the subject-matter in the Court of first instance” 
do not in any way affect the right of appeal when the real value of 
tho subject-matter is Rs.l0,000.(C) Tho Court has only to look at the value 
of tho question at issuo in the htigation (7) As regards the Court of first inslanco 
the section speaks of the* value of the subject-matter of tbe suit, and as regards 
the appeal to the Privy Council of the matter in dispute. There Is a distinction 
between the two ; (8) what is such matter depends on tbe facts of each case (0) 
“ And " in the first clause of sect. 110 means “ and ” and not “ or.” Thus whcie 
tho value of the subject-matter of tho suit m the Court of first instance was 
below Rs-lO.OOO, held by the Privy Council that this section did not apply, 
for the case must comply with both conditions to justify tbe admission of an 


(1) Banarsi Prasad v. Koaln Krishna, 23 
A 231 (1900); Moti Chandr. Ganga Prasad, 
21A 174, 178(1901); 8. c, 29 1. A 40. 

(2) Banatsi I^asad t' Kashi Krishna, 23 

1, A. 11, 14 ; B c , 23 127 ; 6 C. W. N 193 

(1900) 

(3) SomBamv. Kanhaiya Lai, 17 C W. N. 
b05(1913); 17C. L.J 488 (P.C) 

(1) Pichaycc r. Sivagami, 15 31. 237, 239 
(1890). 

(5) Slohun Lall Sookal v Bihco Dass, 7 31. 
I. .1 428(16CO); Gourmony Dehia t. Khaja 
Abdul Gunny, 8 M, L A. 203 (1800) , Babu 
Lckraj Roy v. Kanhya Singh, I I. 317, 
320 (1874) [sco Maoohar Ganesh t Bewa 
Ham Charan Das, 2 B. 219, 229 (1877), 
Daya Chand v Hem Chand, 4 B. 515, 527 
(18S0); Ani-mat Begam f. BhajanLall, 8 .\. 
138, 415 (1830), where the distinction 
between valuation for purpose of Court fees 
and jurisdiction respectively is pointed out] 
See Harihsr Prasad Smgh f Shyatii Lai 
Stngli, 40 C. 015 (1913) (ease cannot be 
\nlucd at different amounts for jurisdiction 
and Court fee-); and 3Iohendra Snndar r 


Dmaliandhu, 19 0 L. J IS (1913); as (o 
valuation for Court fees, see Uarriett Tcviot 
Kerr (in tho goods of), ISC L.J 308(1013) 

(0) Pcchayco t> Sivagami, 15 31. 237, 239 
(1890), llari 3lohun 31isscr v Surendra 
Narain Singh, 31 C. COl (1903) (suit for 
perpetual injDoction ; value fixed for Court 
fees may bo shown to bo under real value) 

(7) Ajnas Kooer v. 3fussaiDat Lutsoefa, IS 
W. R. 21 (1872) [right of irrigation] 

(8) ScoIfikmatAlit Wah-un-nissa, 12 A 
500, 509 (16S9), I. 8 I 3 Bhugoat Saliay i 
Pashupati Xatb Bose, 10 C W K 5GI, SCO 
(1900). In Sfussamut Ameena Khatoon t 
Radhabenod Misser, 7 3foo I A 761 (1859). 
tbe Friiy Council appear to Laic held undii 
the old ord^r that tho lalnc of the matter of 
di<pate iR appeal related to the whole matter 
involved m the suit Onoroop Chundcr 
Mookberjee t Pertab Chundcr Paul, 6 IV. R 
3Lse 4 (1SC6). 

(9) Sro Husenbhoy t .\hmcdbhoy, 26 B. 
319, 325 (1901), where tho income only and 
nut the i-orpus was held to be in dis|>utc. 
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appeal.(l) To dctetoiine the value the decree is to ho loolccd at as it aSects 
the interests oi the party prejudiced by it. Where the detriment to the party 
seeking relief is estimated at less than Rs.lO.OOO, the amount of the matter in 
dispute in appeal is not of the prescribed value.(2) In suits for partition the 
value is that amount of the whole estate which it is sought to partition, and not 
merely of the particular share which one of the parties may claira.(3) The 
value of mesne profits subsequent to suit is to he taken into consideration in 
calculating the appealable value (4) In actions of tort wheie the damages arc 
at large it is not easy to define the value.(5) In a suit to enforce a mortgage- 
seouiity the value is the amount claimed if such amount falls short of the value 
oE the mortgaged property, but it is the value of the property if this is exceeded 
by the amount due under the mortgage (6) Where the appeal is from the whole 
decree, and the decree has given an amount, including interest up to the 
date of the decree, which exceeds Rs.lO.OOO, it is clear that the matter 
which is in dispute in the appeal must exceed the sum of Rs 10,000 ; for the 
question to he tiied upon the appeal must be whethei the decree is or is not right, 
t c. whether the decree has or has not properly ordered paymenl of o sum exceed- 
ing Bs 10,000. Where, tUerefoxe, at the date of the judgment, the sum which 
is recoverable is an amount Oncluding interest) exceeding Es 10,000, there is 
an appeal to the Envy Council. But interest accruing subsequent to the date 
of the decree cannot be added by the High Courts in CBtiroating the appealable 
value, and it is a question for the discretion of the Judicial Committee, whether 
such interest should be added or not (7) But the costs of a suit are no 
part of the subject-matter in dispute, and cannot bo used for the purpose 
of estimating the appealable value; if they were allowed to bo added to 
the principal sum claimed, it would be in the power of every btigant, 


(1) Moti Chand i. Ganga Prasad, I A 
40. 11 (1001), ».c.6C. W.N 3bJ,301. U4 
\ 174; but cf. Ram Kirpal v Rupkuar, 
3 A. C33, 035 (1881) 

(2) Do Sdva v. Dc Sdva, 6 Bom. !• R 403 
(1004) [suit seeking declaration of title to 
property valued B* 12/)0O ; relief eougbt by 
cstablLsluncnt of tiUo to undivided third 
sharo (value 4000) and a partition on that 
basis uith iDesna jnrofits) 

(3) Lala Bbugwat Sahay r. Pasbui>ati 
Nath Bose, 10 C W. N. 6C4 (1900) , e. c., 3 
C. L. J. 257 ; but sec Do Bdv» v. Do Sdva, 0 
Bora, L. R. 403 (1001) ; Motibhai w. Haii Dab, 
23 B. 315 (1806), and Kebu Goundan r. 
KuraaraMltt Goundan, 20 5L 289 (1890) 
[this last suit, houcicr, did not iniolio a 
general partition] 

(4) Dalglcbh r*. Damodar Narain Ghow- 
dbrj, 33 C. 1280(1900); 3Iohpdoen Hadjrar 
i I'ltchcy A. a 193 (1893) ; Gooroo Dn*-a n 
Oholam llowVih, Marsh 21 (1802) j 6co 


Iktamui Huq i\ Wilkio, 33 C. 893 (1000), 
where damagcB tlaimed, but not osccrtaiiicd, 
were considered ui deternumng tho appeal- 
sblo value. 

(5) See Amrita Nath Mittcr i\ Abboy 
Chunder Gho'^h, 0 C. AV. N. 370 (1905) 
[Ubcl], where it was held that the plaintiff 
cannot ensure an appeal to the Privy Council 
by merely placing his damages at o sufE- 
clently high figure. 

(6) Benoy v Kamalapoti, 13 C. L. J 505 
(19U) 

(7) Gooroo Prosad Khooiid i. Juggut 
Chandra (1800) ; b c., 3 W. R. P. C. J4, 15 ! 
8 M. L A IGO, 108, 109; Durga D.as r. 
Ramanath, 8 H. 1. A. 202, 201 (ISOU); 
Mutusawmy Jagavera v. Voncataswara, 
10 M. I. A 313, 320 (1SG5); UrinJabtin 
DuU«.Beharcc,2nV.R. 142(1875); Naud 
Kishorc v. Ram Colaiu, in t'. W N. 108') 
( 1012 ). 
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l)y swelling tlie costs, to bring any Ruit up to tbe appealable valuc.(l) 
If a certificate be granted or leave to appeal given by the proper Court 
in India in a matter in which they have no jurisdiction, the Judicial 
Committee will dismiss the appeal as incompetent. But if an appeal is com- 
petently made, and it appears to their Lordships after argument, or is admitted 
at the Bar, that the greater part of it must fail, it is tho constant practice of their 
Lordships to give relief in respect of tho portion in which the appellant 

succeeds, notwithstanding that the euhjcct-mat* * ** * — ’ 

may be less than the prescribed limit. Thus 

the presence of the parties that the value of » v* 

exceeded ns.10,000; but the appellant’s counsel, being satisfied that the appeal 
could not succeed as to the whole demand, had by his printed case and at the Bar, 
confined his argument to the question of a sum below Bs 10,000 , held by the 
Privy Council that the value of the auhject-mattcr on appeal was not reduced 
below Bs.lO, 000.(2) It was held in tho case of a large number of suits 
tried together and dealt with in one judgment that inasmucli as although, 
if each ca«o were token separately, the value was below Bs-lO.OOO, yet 
if taken collectively the aggregate reached that amount, and the 
cases were all dependent upon the same judgment, leave to appeal 
should be given.(S) 

Or the decree must involve “directly or indirectly.”— It is not 
enough that the question decided by such decree is a question of title which 
may possibly affect tho title of persons, not parties to the decree, to property 
not the' subject-matter of the suit in which tho decree was passed and 
concerning the title to which property there is no litigation pending (4) 
In a recent case, however, where the value had been over Bs 10,000 m the 
Court of first instance, and less than that sum on appeal to the Privy Council, 
but tlic decision by tbo Privy Council would involve the validity of an award 
concerning larger sums, it was held that a certificate should be granted and that 
it was not ncces.sary that a dispute respecting other property to a value of raoro 
than Rs.10,000 should be pending at the time of the application (5) As to 
whether such a claim is or is not involved must depend on the circumstances 
of each case ; (G) as to the consolidation of suits, see 0. XLVI. r 4. 

“ Affirms the decision,” — The question has arisen whether these words 
in the last clause of sect. 110 ore limited to a mere affirmance of the decree of 


(1) Purga Pa^s r. Itamanath, 8 5L I A 
2G2, 2M (ISfiO) ; Nilraadhab e l!ishunil>rr, 

n .>r. I. A. M, lOT (isOT) ; B c , .1 n l it 

(2) Kolka Singh f. rarnsaram, 22 I A 
08, 7.1. 74 (1R11); S c, 22 C 431 

(1) Ik'On.arain Singli «•. (Juni Singli, 31 (' 
100 (lii07) 

(4) Hamiman Pra<a<l r. llhagwiti PraMil, 
24 A. 23G, 21S (1002). 

(5) Sn Kidian Ijit n Ka«hniiro, 3" 4 413 

(toil); jrarfarUnn I' Ixclaire, 15 M/vi 1*. C. 


181 (1SS2), Mt Ahman r Mt Hasiba. 1 
C. \V N 03 (1807) , Ananda Chandra Bo<u. 
« Proughton, 9 B I-. R 423 (1872) 

(G) See PalgleKb r Pamodar Xaram 
Chowdliry, 33 C 1286, 1289 (1900) . In re 
KhwajaMubstninsil Yusuf. ISA. 196(1896} ; 
Bhagwat Sahai r. Tashupati Xath Ro^c. t 
(' W.X 561. 566 (1906) [hut See Ih> Silta 
r Pe .Sira. 6 Bom. L. R. 401. 406 (1901) j 
Miman t lla<iha. I C IV X ITtitiii. 
(I ‘>97) 
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the Court below. Can a ** decision ” be said to be affirmed when, although the 
*' decree ” is upheld, the High Court in its judgment dibsgrccs with the findings 
o£ the fact of the Court below ? There is no definition of the word 
“decision” in the Code, but this word means the decision of a suit by 
the Court, or the decree, and not the “jmlgment,” i.t. the statement of the 
grounds on which the Court makes a decree. Thus, when a decision is 
affirmed it ia not necessary that the Appellato Court should not only affirm 
the decree made by the Court below, but should also affirm the grounds of fact 
upon wlitch that judgment was passed. "Where an Appellate Court dis- 
missed an appeal, but the reasons pven by )t ia respect of some matters of 
fact were not the same as given by the lower Court, it was held by the 
Privy Council that the decree of the lower Court hod been affirmed by the 
Appellate Court. Tbc words “dccUion of the Court” in this section mean 
the decree and not the judgment (1) A petitioner for leave to appenl claimed 
E3.77,000 odd as the valut of the land taken under land acquisition proceed- 
ings. The Collector assessed the value at Rs2S,S87 ; the Judge upheld the 
Collector's award. On appeal to the High Court (valuing the appeal at 
Ra.49,000 and odd, t.c. the dificrcncc between the Collector’s award and the 
amount claimed) the High Court allowed the petitioner an additional sum of 
Rs.TOOO. On an application for leave to appeal it was hold that the decree was 
a decree of affirmance of the first Co ‘ 

question of law, leave was refused , •, 

doubt, in one sense it may be said 

of the Court below. But we must look to the substance of the case. "What is 
the decree from which the present applicant now desires to appeal to the Privy 
CoudcUl He desires to appeal only against the decision of this Court 
BO far as it affirmed the decision of the Court below, nothing else. This 
seems to be, in substance, as fat as the subjcct-roatter of appeal goes, a 
decree of affirmance If the decree of this Court, had been properly drawn, it 
would bave dismissed the appeal except to the extent tliat the additional sum 
was given.(2) 

“Substantial question of law.”— -In the first plncn it must appear 
that the question ia one of law (3) It docs not follow tliat hernuse it would 
be such a question in England it is so here. Tims arcording to English law 
it is for the Judge and not for the jury to determino what is reasonable and 
probable cause in an action for maUcious prosecuticm q'hp jury finds the facts ; 
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(1) T8®«aduq Itasol Klisn r Kasbi Raro, 
SOI.A 33,30(1902); B.C., 23 A. 109.114; 
7 C. W. X. 177 } 6 Bom, I* R. 100 ; jwarti 
rally OTerrul»ng Asl^lmr Rota r. Hyd<-T 
Rfza, JO a 2S7, S09 (1SS9). also 

Tlionij«on v, Calcotta Tramwayi Co. 21 
C. 323. 325 (1R9I) ; Bern R«1 r. Ram Laklian, 
20 A. 3(17 (189^); /» re Tj<*«ainLW. 
20 11 699(1893); Somlarhibi f. Bi'>lic«bttr, 
9 A 93 (tSSO) In BonLo lall t. Jagat 
Karaln, 23 A- 91, 97 (J900), tlila qnr«lion 


was taisfil, but iL was not necessary to 
dcculn it. Rangn r. I'liLsf, 13 C. !». 301 

(1910). 

(2) StTC Xath Ray v. Seciftary of State 
for India, S C. IV. N. 291 (JDOI). 

(3) See as to Una limitation fn rf FciU 
irw«scin. I C. 431 (ISW), wlijrli won liclJnot 
vllra t>rts of the Inilmn JegisUtme na a 
curtailment ot d.auao 39 of tlx* 

Patent 
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tlio Judge draws the proper inference from the findings of the jury. In that 
sense the question is a question of law. But where the case is tried without a 
jury there is really nothing but a question of fact, and a question of fact to ho 
determined by one and the same person. 'Where the Courts in India come to 
the same finding about the existence or non-existence of reasonable and pro- 
bable cause there is a concurrent finding on a question of fact, and no certificate, 
under sect. 600 certifying that tho appeal inrolvcs a substantial question of 
law, should be given (1) Whero no question of law, either as to construction 
of documents or any other point, arises on the judgment of the Iligh Court, 
ajd there are concurrent findings on the oral and documentary evidence, no 
appeal will bo entertained (2) \Vlicro the order allowing leave to appeal ran, 
“ There seems to ho a point of law, whicli, however, docs not appear to have 
been argued here," tho appeal was dismissed as the leave was granted contrary 
to the provisions of tho Code (3) The question of law involved must be a 
“ substantial ” (1) one, which in tho case cited was suggested to mean a 
question of great public or private importance (6) Wlicthcr, however, the 
question is " substantial ” or not 'must depend upon the circumstances of each 
case, and the reported decisions are of value only as illustrations of the opph- 
cation of tho general principle. Tlic construction of a deed of Ilchanama was 
held to be such a question (C) But the rejection of an application for admission 
of additional evidence in tho Appellate Court is not (7) The High Court has 
refused an appeal upon a mere question of practice, such as an order for 
inspection of documents (8) Lastly, if there is a point of law, which is also 
“substantial,” it must bo "involved” in the appeal. The word “involve” 
implies a considerable degree of necessity It docs not mean that in certain 
contingencies a question of law might possibly arise The practice of the 
Brivy Council is not to interfere witli concurrent findings of fact of the Courts 
below.(9) If the High Court is right m bolding that there are concurrent findings 
of fact, the inference is that the Privy Council will decline to go behind 
those findings. No doubt it was held by Pontifcx, J , (10) that tho 


(1) Pestonji Modi r. Queen Insurance Co , 
25 B 332, 330 (1900) See also Hansli v 
Nisliikanta, 23 C. 591, 593 (1901) , Ramayya 
V. Stvoyya, 24 M. 519, 653 (1900) 

(2) Toolsey Persaud «• Benayek Misser, 
23 I. A. 102. 105 (1890) i 8 c , 23 C 91S . In 
tlio matter of tho Petition of Feda Hossein, 
1 C. 431, 441 (1870 ) ; Nnbhai Dass v. Ram 
Kuar, 10 A 274 (1891); Sukalbutti Man* 
(Irani r Babu I.al Mandar, 28 C 190, 194 
(1901); 8 c , 5 C \V. N 435 But concur- 
rent findings that there is no cvideneo are 
decisions of law s Harendr.a Lsl f Han B-i*! 
PebI,P. 0.,19C.L. J 481(1914) 

(3) Kompp-anam v. Sriniras, 25 51 215 
(1901) ; 8. c., 0 C \y. N 24 ; 4 Bom L R 
218 . 

(4) In re Vishwambhar Pande, 20 B ip'Vt, 


703 (1895) 

(5) Sbuja .Vli (■ Ram Kuar, 20 A 118 
(1897): HaDuman Prasad v Bhagwati 
Prasad, 21 A. 230, 238 (1902). 

(C) ALmanr Ilosiba, 1 C W N. trxxxin. 
(1897). 

(7) In tho goods of Prem Cliand MoonsLeo 
Upendra r Copal, 21 C 481. 480 (1894), in 
winch It was also held that the costs of a 
rejected application for leave to appeal to 
IViry Council should oot bo includetl in the 
costs of tho appeal already dealt with. 

(S) Sonbai r Abmedbhai, 9 Bom. IT C R. 
398, 401 (1872) 

(*1) Chimsn I.al t Han Chand, P. C., IS 
C L. J 71 (1913) 

(10) In Moran i Slittn Bibc«, 2 G 223 
(1870) 


1 



45G 


THE COPE OP CmL PROCEDUEE. 


Part VII. 
Sec. 112. 


queatioas oi law reiwred to were not limited to questions arising out of the 
facta concurrently found by the Courts below. T)iat view was subsequently 
accepted by Gaith, C.J. and Prinsep, but it seems with some doubt. 
This view was accepted by Ranade, J., (2) though Jardine, J., refrained from 
expressing any opinion, on the point. But when once it is borne in mind that 
the last paragraph of sect. 110 has reference to the practice of the Privy 
Council, it is impossible to say that a question which only arises if the concurrent 
findings of fact of the Courts in India arc disregarded, a question which never 
can arise so long as the Privy Council maintains those concurrent findings of 
fact, IS a substantial question of law, wluch the appeal to the Privy Councii 
involves.” (3) Where a discretion is vested m a Court the Privy Council 
wUl not allow an appeal against the exercise of that discretion, c.g. no appeal 
against a mere decree as to co3t8.(4) 


(1) dopinatti Hitbar v. Coluck Cliunder 
Phose, IQ C. 2&2, 295 (1884). not® 

(2) In re Vishwambh&t Pandit, 20 B 609 
(1893) 

(3) Banko Lall v Jagat Karain, 23 A. CM. 
08 (1900) Further m Sukalbutli Mandram 
V. B&tiukl Maadar, 28 C 190, 193 (1900), it 
Wft8 held that QopinaUi Birbar v Ooluck 


Chundo Bhoee, «upra,Biust be taken to hare 
been overruled by the Privy Council In Tulsi 
Pershad Bhakt v. Benayek Miascr, 23 0. 918 
(189C), iticka Vcnkataroaayya Appatow r. 
Shri Baja Parthasarathy Apnarow, P 0, 17 
C. W. N. 1222 (JW3>. 

(4) Keemeo Baee v. Luthman Das, 5 W. 
R P 0. 59 (1837). 
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113. Subject to such conditions and limitations as may he [*.ci7.] 
Peference to Hleh •prescribed, any Court maj^ state a case and 
Court. refer the same for the. optm’on of the High 

Court, and the High Court may make such order thereon as it 
thinks Jit. 

Reference.~See notes to 0. XL VI. r. 1. 


114. Subject as ajoresaid, any person considering himself tt.ws.] 
aggrieved — 

(a) by a decree or order from which an 
appeal is allowed by this Code, but from winch no 
appeal has been preferred, 

(6) by a decree or order from which no appeal is allowed 
by this Code, or 

(c) by a decision on a reference from a Court of Small Causes, 
may apply for a review of judgment to the Court which pa^ed 
the decree or made the order, and the Court may make such ordei 
thereon as it thinks fit. 

Application for review of judgment — Save for tbe words in itabcs 
tills section corresponds ^vith a portion of sect 37Cof Act^^I of 1859 as modified 
by a portion of sect. G23 of Act X of 1877 InActVIll of 1859 the clauses (o), 

{h), and (c) ran “by a decree of a Court of ortgntal yunsdteiton from wAicA tio 
appeal shall have been preferred to a Supreme Court, or by a decree of a District 
Court in appeal from ichch no appecl shall hate been aJmiUedbythc Sudder Court, 
or by a decree of the Sudder Court from vhich either no appeal may Aoit been pre- 
ferr^ to Her Majesty »n Council, or on appeal having been prcfirrcd no jmccedings 
tn the suit have been transmitted to Her Majejiy tn Council.’ Tbcir present form 
was given by tlie Code of 1877 save that by the present section the words “ by 
this Code ” liave been substituted for " hereby ” and “ rffei«ion ” for “judgrr^A’’ 

The rem.aimng words in italics are new. 


■ 
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Tlio terma o! this section are repeated in 0. XLTi.1. r. 1, ■wliete tlie remainder 
of sect. G23 of the Codes of 1877 and 1882 is given. Order XLYII. suhstantially 
contains the provisions of the Chapter on review of judgment in the Codes of 
1877 and 1882. See notes to 0. XLVII., fosi. 


[s. 6220 115. The High Court may call for the record of any case 

Rcrision which has been decided by any Court subordinate 

to such High Court and in which no appeal lies 
thereto, and if such subordinate Court appears — 

{a) to have exercised a jurisdiction not vested in it by 
law, or 

{b) to have failed to exercise a jurisdiction so vested, or 
(c) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, 

the High Court may malce such oSer in the case as it thinks fit. 

^ Revision. — The revisional power hivs “been held to bo not on inherent 
power, but one conferred by statute , and that while a power of super- 
intendence is given to the High Courts over ail Courts, the revisional power 
in the case of each branch of jurisdiction is the creation of separate and 
distinct legislation (1) Jurisdiction has been generally divided into original 
(whether ordinary or extraordinary) and appellate jurisdiction. Difieting 
views have been held upon the queatvon whether the power of revision under 
this section, and of superintendence under clause 15 of the High Courts Act, 
24 & 25 Viet c. 101, comes or does not come under the bead of appellate juris- 
diction.(2) In the former view, the capital distinction is between juris- 
diction which is original, and jurisdiction which is noe original, irrespective of 
the circumstances and conditions in which tho latter isto bo exercised Appel- 
late jurisdiction may tbns be exercised in a variety of forms — as in wliat 
is commonly known as appeal, revision, or Bupeiintendrncc.(3) In the latter 
view, appeal, revision, ond superintendence, though distinct from original 
jurisdiction, come under different heads of jurisdictions — ^viz. appellate, 
revisional, and supetmtending (4) The Code of 1859 gave tho Courts no 


(1) Sallgllamr Rain)il.a1, 2S A. 654, GSC 
{I90G), Rnd therefore, on tho latter Rrourol, it 
was hold that tho High Court could not, in 
tho cTcrciso of criminal rorisional imwers, 
intcricro witit a sanction to proeecnto given 
by tho Civil Court : Mazhar Tlasan v. Said 
Hasan, 31 A. 3S (1008). 

(2) Soo judgments of Full Pcnch In Chap* 
pan c. Hoidm. 22 31. CS (1894); and sco 
^hew Fro^ad Bungshidhur v Itam Chundcr 
irarihux.4I a 323 (1913). 

(3) rhnppnn r. Mnidici, supra, jwr Subra- 
(iimta .tyynr, J., at pp 60-83 

II) lb , j>rr Divics, J., at p 85 and tee 


Sarat ChaaOra t>. Brojo Lai, 30 C. 080, at p. 
98S (1903). “ Revisional jurisdiction of tlio 
Court is not necessarily a part of its appcl* 
lato jurisdiction, for a Coturt which has no 
appcllato jurisdiction over another Court may 
still oxcrcisci rovisional jurisdiction over it," 
per Solo, J. ; e. c., 7 a W. N. 843. It has 
also been held that a power of revision i? 
not an iccnlcnt of appcilato powers, but, on 
tho contrary, can only ho exercised where 
thcro is no appeal : Iviioja Siiivj’i c. rTashim 
Gulam, 20B 480 (180, ") Sco po»f, note on 
'* Appeal” 
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rcvisional powers. By clause 15 of tlic Iligli Courts Act, 21 & 25 Viet. c. 104, 
which was passed on August G, 18G1, each of tho High Courts which were 
thereafter to be established under that Act were given a power of supet- 
intendence over all Courts subject to that appellate jurisdictions. The 
rrcsidcncy High Courts were nob established until tho issue of their 
first Letters Patent in 18G2 ; but before that date. Act XXIII. of 1861, 
which was passed on August 28th of that year, gave in sect. 35 powers of revision 
in a very restricted form to tho Sudder Court. Under that Act, the 
Sudder Court nught call for the record of any ease decided on appeal 
in which no further appeal lay if the Subordinate Court, on heating tho appeal, 
appeared to have exercised a jiuisdiction not vested in it by law. When, 
therefore, the High Courts were estabhshed, among the powers vested 
in it were those of revision given to the Sudder Court under sect. 35 of 
the Act of 18G1, which is the basis of the present 8ectioD.(l) The power of 
revision was thus lirmted to eases decided on appeal where the lower Court had 
exceeded its jurisdiction (2) 

The question then arose as to the nature of the jurisdiction given by clause 15 
of the High Courts Act. It was held by a Full Bench of tbo Allahabad 
High Court that tho Letters Patent conferred no powers of revision, 
that in such matters tho High Court had only such powers as the Sudder 
Court hod, and that the power of “superintendence” conferred by the 
High Courts Act gave tho Court no revisional power, no power to interfere 
rrith or sot aside the judicial proceedings of a Subordinate Court, but 
that clause 15 conferred on the High Court adroiniatrative authority and 
not judicial powers.(3) In a subsequent Full Bench of the same Co«tt.(4) 
the Judges said that they would piefer not to use tho terms “administrative 
authority” or “judicial powers,” or “judicial superintendence,” as without 
giving exhaustive definitions of the words which it might fail to do, the Court 
might by using them lead to future difficulty, and that each case must 
be considered as it arose. That the authority of the High Courts under this 
clause is not merely administrative, appears from a decision of the Privy Council 
approving the judgment of the Calcutta High Court, which, holding that 
it could interfere with orders passed without juii'^liction, stajed pro- 
ceedings on one order and quashed another (5) There lias been, no doubt, 
a disinclination, and rightly, on the part of some Judges, to rigidly define what 
they can, or cannot, do by way of their powers of superintendence, 


(1) Sco Clmppan r. Moidin, 23 SL CS, at 
p. 08 (189S) ; and Shew Prosad Bans^Uidhur 
V. Ram Chundcr Itaribus, 41 C. 323 (1913); 
and Vosudevad i'. Sanksran, 22 AL L. J. CO 
(1911). 

(2) Whilst tho Act o( 1601 dealt with 
excess of jurisdiction, the present Codo ex- 
tends equally to a refusal of jurisdiction by a 
Court through a miseoncoption of ito autlio- 
nty : Shiva Kalliaji r Jom* Kashinslh, 7 R 
at p 352. 

(U) Toj Ram r. Har«iiKh, I 101, lOl 


(1875), F B. , SCO Chappan v 3IohLn, 22 2iL 
eS.atp 99(1893). 

(4) hluhammad Sulaiman f Fatima, 9 A. 
lOi, IOC (1SS6). 

(5) Nilmou Singh i. Taranath Mookerjec, 
9C.295,39~,299(18S3), P. G. , andseocasn 
citod |Kur, and soo Gobtad r. Kunja, 10 
C J. 407, 413 (1909) (cUuse IS of the High 
Courts Act anihortzes the High Court to 
revise orders of mbordioate Courts); Shew 
Prosail Bang<hidhar r. Bam Chiinder 
naribux, supra. 
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The terms of this section are repeated in 0. XLVil. r. 1, where the remainder 
of sect C23 of the Codes of 1877 and 1882 is given. Order XLVIL substantially 
contains the provisions of the Chapter on review of judgment in the Codes of 
1877 and 1882. See notes to 0. XLVII., post. 


[s. 622 .] 115. Tlie Bjgh Court may call for the record of any case 

wJiicJi has been deeded by any Court subordinate 
Revision. High Court and in which no appeal lies 

thereto^ and if such subordinate Court appears — 

(а) to have exercised a jurisdiction- not vested in it by 

law, or 

(б) to have failed to exercise a jurisdiction so vested, or 

(o) to have acted in the exercise of its jurisdiction illegally 
or with material irregularity, 

the High Court may make such order in the case as it thinks fit. 

Revision. — The revisional power has been held to be not an inherent 
power, but one conferred by statute; and that while a power of super* 
intcndence is given to the High Courts over all Courts, the revisional power 
in the case of each branch of jurisdiction is the creation of separate and 
distinct legislatioD.(I) Jurisdiction has been generally divided into original 
(whether ordinary or extraordinary) and appellate jurisdiction. Differing 
views have been held upon the question whether the power of revision under 
this section, and of superintendence under elauso 16 of the High Courts Act. 
24 & 25 Yict. c. 101, comes or does not come under the head of appellate juris- 
diction (2) In the former view, the capital distinction is between juris- 
diction which is original, and jurisdiction which is not original, irrespective of 
the circumstances and conditions in which the latter is to bo exercised. Appel- 
late jurisdiction may thus be exercised in a variety of forms — as in what 
is commonly known as appeal, revision, or 8upcrintendencc.(3) In the latter 
view, appe.-!!, revision, and Buperintcndence, though distinct from original 
jurisdiction, come under different heads of jurisdictions — viz. appellate, 
revisional, and sapcrintcndiDg.fl) The Code of 1859 gave the Coiuts no 


(1) SaLg Ram r. R&tnjiLtil, 23 A. 554, S5G 
(I!)05), and therefore, on tlie latter ground, it 
was held that tho High Court could not, in 
the oscTcisn of criminal revisional powers, 
interfere mth a ssnetion to prosecuto ^ven 
by tlio Civil Court ; ?Iaihar Hasan v Said 
iraB.-in, 31 A. 33(1903). 

(2) Sc-o judgments of Full Bench in Chap< 
pm r. Sfoidm, 22 3L C3 (1893) j and sco 
Shew Prosacl Bungshidhtir r. Ram Chnnder 
7ranbur.41 C 323(1913). 

(.3) rhipp.m t*. Mmdin, $vpra,ffr Subra- 
iiimla Ayyar, J , at pp. 80-83. 

(I) Ib , jwr lUvics. J, at p 83;~and8ee 


Sarat Chandra v. Brojo Lai, 30 0. 9SC, at p. 
088 (1903). '* Revisional jurisdiction of tho 
Court is not nocoBsarily a part of its appel- 
late) jurisdiction, for a Court which has no 
appcUato Jurisdiction over another Court may 
still cxerciso revisional juriadiction over it, 
per Sale, J. a. c , 7 C. W. N. 843 It has 
olso been held that a power of revision is 
not an incident of appellate powers, Lot, on 
tho contrary, can only bo exorcised where 
there is no appeal : ICJioja Shivji f. rinsham 
Culam, 20 B. 4S0 (1801). See pe*/, note on 
“ Appenl." 
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revisional powers. By clause 15 of tlic Higli Courts Act, 21 & 25 Viet. c. 104, 
which was passed on August C, 18G1, each of tho High Courts which were 
thereafter to he cstahlished under that Act were giTon a power of super- 
intendence over all Courts subject to their appellate jurisdictions. Tlie 
Presidency High Courts were not established until the issue of their 
first Letters Patent in 18G2 ; but before that date, Act XXIII. of 18G1, 
nhich was passed on August 28th of that year, gave in sect. 35 powers of revision 
in a very restricted form to the Sudder Court. Under that Act, tho 
Sadder Court might call for the record of any case dtetded on appeal 
in which no further appeal lay if the Subordinate Coiut, on bearing tho appeal, 
appeared to have exercised n jurisdiction not vested in it by law. When, 
therefore, the High Courts were established, among tho jiowcrs vested 
in it were those of revision given to tho Sudder Court under sect. 35 of 
tho Act of 1861, which is tho basis of the present section (1) Tho power of 
revision was thus limited to cases decided on appoal where the lower Court had 
exceeded its jurisdiction (2) 

The question then arose as to the nature of the jurisdiction given by clause 15 
of the High Courts Act. It was held by a Full Bench of tho Allahabad 
High Court that tho Letters Patent conferred no powers of icvision, 
that in such matters tho High Court bad only such powers as the Sudder 
Court had, and that the power of ** eupcrintcndencc ” conferred by tho 
High Courts Act gave the Court no rovislonal power, no power to interfere 
with or set aside tho judicial proceedings of a Subordinate Court, but 
that clause 15 conferred on the High Court administrative authority and 
not judicial powers.(3) In a subsequent Full Bench of the same 001111,(4) 
tho Judges said that they would piefer not to use tho terms “ administrative 
authority” or “judicial powers,” or “judicial superintendence,'’ as without 
giving exhaustive definitions of the words which it might fail to do, the Court 
might by using them lead to future difficulty, and that each case must 
be considered as it arose. That the authority of the High Courts under this 
clause is not merely administrative, appears from a decision of the Privy Council 
approving the judgment of the Calcutta High Court, which, holffi'ng that 
it could interfere with orders passed without juris<liclion, stayed pro- 
ceedings on one order and quashed another.(5) There has been, no doubt, 
a disinclination, and rightly, on the part of some Judges, to rigidly define what 
they can, or cannot, do by way of their powers of supcrintendenco, 


(1) Sco Chappan v. Moidm, S2 iL CS, at 
p 03(160S); and Shew Prosad Bnnsshidhur 
V. Ram Chunder RanlMi, 41 C. 323 (1013), 
and Vasuderad r. Santaran, 22 M. Ia J, CO 
(1011) 

(2) Whilst the Act of 1801 dealt vllh 
excess of jurisdiction, the present Code «'\ 
tends equally to nirruRalnt Jtirli>cHcli<iii hy n 
Court through a mlscpoceplloti of lls aullm 
rity : Shira NalhajI r. .Toma Knuhltintli, 7 H 
at p. 332. 

(1) Tej Ram i'. Unr.iiMi, I. A. I<>l, |iM 


(1875), F. B ; see Chappan r MokIir, 22 II. 
08, at p. 99(1898) 

(4) 3Inhammad Suhlnisn r. Fatima, 9 t, 
101,100(1880) 

(6) Niltnoni Singh i'. Taranath M\K<b«?7ee 
n iX 293, 297, 29'» ( I 1\ a , and 

cUml mill ien n Kunja, ID 

{’, 1<>7, 413(11199) (eUHRel.lpttbeEi^ 

tVnif* Act nitOinileea the lli^h G-«rt to 
letl'i* mill'll 1*1 RnUinliuate ttmTl?); SIs-t- 

I'lii.rtil |lMn.>*liMhur I* 
llailhiit, SHf.rt. 
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which have been said to be very wide.(I) Certain limitations hove, however, 
been laid down which mil ordinatily govern the Courts, there being a residue 
of undefined jurisdiction to which the Court may hove recourse in cases of on 
unusual character.(2) 

Sect. 022 of the Code of 1877 was the some as that of the last Code, except 
that the words “ or to iatv acted in lie exercise of its jurisdiction illegally, or vnii 
material irregularitij,*' were not in it. It thus extended the power of revision, 
which was no longer bmifccd to cases decided on appeal, and which might 
be exercised not only where the Court exceeded its juiistUction but declined 
a jurisdiction which was vested in it. Lastly, by sect. 92 of Act XIl. 
of 1879, the words itabcised were added; since when the section retained 
the same form. As regards the amendments now cflccted, which are of an un- 
important character, tide post. 

As regards the Charter Act, it has been held tbat the High Court 
will interfere where the Court has wrongly declined jurisdiction, (3) or has 
exceeded its jurisdiction, (4) that is in the first two contingencies mentioned 
in this section If, however, the Court has jurisdiction it will not (ordinarily 
at least) interfere merely bccar .80 tbe order passed in such j urisdiction is erroneoas 
either in law or fact (5) An erroneous decision by a Court having jurisdiction 
can only properly be corrected by appeal, and if the right of appeal 
does not exist the same results which an appeal would give cannot be arrived 
at indirectly.(6) M'^hile these rules are of genera! application in cases of an 
ordinary character, there is a residue of jurisdiction which the Courts 
have left undefined. So where tbe Court had jurisdiction to entertain a suit, 
but passed a decree therein which was contrary to law and was incapable of 


(1 J In re Siddeshn-ar Boral, 4 C. W. N. 36, 
3S (1869) , In re hiadho Ksm, 21 A. 181. at 
p. 182 (1S99J; Wohunt Bbagwan f Khcttcr 
aioni. 1 C W N C17(lS9C)Ctl>ol»whanii5 
aUnsectlj and widely left this power uo- 
iimitcd, it IS aot desirable to liniit it by 
any hard-and-fa^t role, but a party’s claim to 
inteiforcnce ss very much weakened when b« 
has aootlicr remedy proeided for him by lawj. 

(2) Vide post 

(3) Seo cases collected in editor’s note to 
Te) jRam r. llarsakb, 1 A. at p. lOf. In re 
Oobiod Koomar ChowdJiiy, B. 1.. R (F. B.) 
714 (2567) : la re lifathra Farehad, 1 A. 296 
(1876) : In re Lnkbykant Bose, 1 d 186, at 
p. 182(1876); Ram Lall p. Janki Mabatoon, 
4 a L. R. 14 (1879); Codbari Singh f. 
ilurdeo Naiam, 3 I. A. 230. 238 (I87C) 
(refavkl to coniirm eidel And see Mohendra 
SuniUr V. ZlioabaRiIha, 10C,h.J. IS (1013), 
jurisdiction Trlu^etl by mldakcn return of 
plji/it. 

(4) Kilmoiii Sinjili r. Taranaih ATookerjee. 
'» (' 20,7, 207, 2')'! (IS*^). P. O, ; Sn rr 
f.ukl.yk.-»ni Bow. I C ISO.atjv 182(187.7); 


Ram Ball r JaoLa 3fahatooti, 4 C. L. R. 14 
(1879) ; in tbe case In re Siddeshwar Boral, 
4 C W. N. 36 (1899), the Court passed an 
order without any evidence aad thus without 
jonsdiction ; and seo eases cited in editor's 
noto to Tej Bam v. Harsukli, 1 A. at p. 101. 

(C) Te; Ram v, Harsukh, I A. 101 (1876) ; 
In re (Smader Natli Sen, 2 C. 293 (187C>j 
idnhanunad Sulaiman f. Fatima, 9 A. 10 1 
(1886). /* rc Bakhykatit Bose, 1 C. ISO 
(2875) [the Court irill not interfere wliero 
DO questioa of jurisdiction is coocernedj; 
Ram Bali v. Jaotd 3Ialiatoon, 4 CS. Zh R. 14 
(1879)fc]3uso 16 applies where the Court dis- 
claims or acts boyond its jurisdiction}; In 
re Hladho Ram, 21 A. 181 (ISD9); Corpora- 
tion of Calcutta r. Bhupati Roy, 26 & 74, 76 
(1893) i and eeo cases cited in editor’s noto to 
Toj Ram r. Harsukh, 1 A. at ]> 10 (. 

(C) Son Venkubai r. Bakshman, 12 B. 6)7 
(1M7) (clanso 16 dors not giro a right of 
appeal where nono raJsts at law} ; In rf R.'i 
Costa, B, L. IB (P. B.) 432 (1806); In rt 
Btikhjkant Bov, 1 C ISO (1876). 
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l AriMii. I'.i.i j Kr.Nci:, iir.virw am» nrvi‘«in\. ifil 

.■“Ti iir. ' 

llie llic'i ir. 1 rj}rrr«l to rM naM^tp ttclifd) G«*fi«-T*nr. 

thf* Coint will A (oml l*» «!o lU «IhIv «t l« Al*»tAifi 

from taVini Artmn in mall'-i* of wfticl* i) !ia» r.o ff^nip-mco (2) It will 
diwl it to do that i» l<'pal . and oonorl that i% illrpAl in ita pio- 

ccpdinp«.(n) »nd will rorTo<“t alivf'* of j^otrcri by « batKirdir.Ato Coiirl {i) 

Fron lie aIkjvc icvipit of tl.p rA*e law it will Apj>^ar ll at to » laTp" extent 
clau«r ir» and tlia irction roarr common pn^und In neitl ef fa*c vjfl lltp'’ 
cxtraonlinarr powera l>*' excrcircd wlcjo rnalteta can 1*0 cortectcd !iy appeal 
In ncUlcrra'c (in tint of tie Cliatlrr ordinarily at lca«l) tidl itr Court inlctfcre 
in puch a uay as to pue a party tic l>cncfii of an api-*al wfrn the 
law MV* that lie is not to lave ore In l-otl ea*cp ilo Court will inter- 
fere where juri'diction i* rontemed. Tic »*xtton applet nl"» expir.*rly 
to ca»cs of illegal exerci‘c of juri‘dietion and matcnal impularit) It mil 
tlcrcfore be, as regards judicial matter*, only necc^'ar^* to rceort to lie 
Charter Act incase^inwlich thcrcMMonal poner* pvenby tlcCivilondCnniinal 
rrocedure Codes do not apply, (5) or wlcrc it is doubtful (0) wlctlirr 
they do apply by rca*on of the nature of the proceedings r-ouplt to 
be corrected ; (T) or srlcre the order, pa&wd in proeeedings whieli. eon*idcrcd 
apart from the matter complained of, arc puhjeet to the vrdinarj' revisionol 
I»owrra, is of a very peculiar chnracter j (8) or in case* where the administrative 
authority of the High Court is rc<juired to be InvoVcd. Courts In the exerciiv 
of BUpcrinlcnding pouers uill not onlinanly interfere, eieept In co*eB of gr3^c 
and otherniso irreparable injustice (9) 

aVb regards other rcvWonal jurisdictior,*, the Boxubay High Court has Inter- 
fered under Reg. II. of 1827 (Horn ).(10) S<^t. 25 of the Provincial Small Cause 
Courts Act (IX. of 1887) providca that the High Court, for the putposc of satis- 
fying itself that a decree or order made on any case decided by a Court of Small 
Causes was according to /die, (11) may call for the case and pass such order uilli 
resjwct tbcfclo as it thinks fit. In a recent case in the Calcutta High Court 
where an* application (under sect. 41 of the Presidency Small Cause Courts Act) 
for the recovery of the possession of immovcahlc property had been refused on 


(1) AbdulUl r. EoUru, 18 'A. 4 (1893), 
where tbo Court dcscrilxU the circuButanccs 
of the caso AS extraordinary. 

(2) Tcj Uamv. IlarBakb, 1 A. 101 (1876) ; 
ituhammad 8u!aiman v. Fatima, 0 A. 101 
(1886). 

(3) /nreGobindKooraar Chowdliry, 11. L. 
r. (F. B.) 714 (1807). 

(4) In re Bldclesbwar Boral, 4 C. tV. N 36 
(1800) 

(5) See In re Madho Kam, 21 A. 161, at 
]i. 182 (1899), where it waa held that the case 
waa not a oruninal proceeding and did not 
IbO under thu aection. 

J» n Siddeahwac Boral, 4 C. W. N 
, ’ ^ jt . lift undecided 


(9) See Abdullah r Saloru, 18 A. 4 (1693). 

(9) Ismalji r. Mackod, 31 D. 13$ (1906) ; 
Ani]a<I All v. All llasssin, 15 G. tV. N. 33C 
(1910); Cbandi r, Kripal, 15 C W. N. C82 
(1911). 

(10) GinlharUl V. Lallu Jag]iTao,20 B. CO 
(1691); bat oco repealing Act XIT. of 1673. 

(11) That is, to eco whether there has been 
a material misapplication or misapprehension 
of law or material error in procedure : lilu- 
bammad Bahar v, Bohol Smgb, 13 A. 277 
(1890); butocoper Fulton, J.,mBaiJaaoda 
V. Banunsha,23B. 334 (1898),At p. 340, As 
to erroneous decision of fact, eeo Bai Josoda 
V. Bomanshs, 23 B. 334 (1898), at p. 338 : 
Turner r Jogmohon Smgh, 3 A. L. J. 297 
(1905), wbero the Court interfered. 
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tlie ground that the relationship of landlord and tenant bad not been established, 
and it had been hdd by a single Jadge sitting on the Original Side that {assuming 
that this refusal was erroneous) the High Court was not justified in interfering 
under this section, it was held on appeal that the High Court had a right of 
revision and that this order was a judgment.(l) It is generally agreed that this 
provision gives no nghl of appeal either on law or fact; (2) that the exercise 
of the power given is discretionary,{3) and tliat the High Court will be slow 
to interfere when substantial justice has been done, though technically the 
plaintiS or defendant may have a legitimate ground of attach or defenee.(4) 
It is also established that there is no rule that a Court cannot act under sect. 2D, 
except in cases in which it might act under the present Bection.(5) The High 
Court’s power of interfering in revision conferred by the Promcial Small Cause 
Court Act is wider than the power conferred by the present Bcction.{6) The 
Allahabad High Court has, however, in several cases considered that the discretion 
to be exercised under eect. 25 should be ordinarily guided by the same considera* 
tions as those which governed the application of this section, (7) though a Judge 
18 not absolutely bound to iclusc any application under sect. 25, which could 
not be admitted under the present section.{8) The Bombay High Court, how- 
ever, has held that the provisions of the present section do not afford a safe 
guide for the exercise of jurisdiction under the Provincial Small Cause Court 
Act, since the wording of the two sections is whoUy different, that of the Small 
Cause Court Act being of the widest description and conferring the most ample 
discretion on the High Court, whilst this section ought to be construed in a 
restricted and limited sense.(9) IVTiat the order should bo where the Court 
determines to interfere must depend entirclyon the circumstances of the case. (10) 
Sect. 48 of tlio Guardians and Wards Act is subject to the provisions of this 
section.(ll) 

As to analogous remedies in English law, see case noted below.(I2) 


(1) Shew Prosad Booasbjdhnr v. Ram 
Chunder Haribox, 41 C. 323 (1913). 

(2) hlubazDOisd Bakar v. Bahai Singh, 
13 A. 277 (1890); Pvoaa Maoicipality v. 
Bamji. 21 B. 2CO, 254 (1895). 

(3) lluhacntnail Dakar v. Bahai Smgh, 
aujira ; Poona ManicipaL'ty f. Raniii, atipra. 

(1) Poona Jlumcjp^ty v. Itamji,' «upra, 
at p. 255 ; 3Inhamiaad Bakor r, Bahai 6<iigb, 
aapra. 

(S) Sarman Lai r. Khuban, 16 A. 476 
(1801). 

(0) Turner v. Jagmohan Siugb, 2 A. t. J. 
297 (1000); ilcCarroo v. tVclti, 27 A. 192 
(iWl). \8co SIv*w IVoaad Bungsliidlinr t. 
Uam Cbrnvlct narthux, 41 C. 323 (1913). 

(7) Sutnaa Lai r. Kbubao, 10 A, 470 
(leOl) [the C^urt “added Lofore iho decision 
ul Iho Pruy (\uncilin Amir Jlsssan r. Shco 
Baksh,*’ Ragbu Nath p. OlBcial 

Uiiuulatof, 15 X 139 (1893) ; SannaK Lai r. 
i\(mlan, 17 A. 1^ (1895), in wbiclt hut tno 


cases, as in tho oext, tho Court refused to 
intecfero on tho ground that th« lower Court 
bad erred upon the question of imitation. 

(8) Viaa Ram o. lUUa Ram, SI A. 80 
(1898). 

(9) Poona bluoicipoIiCy o. Bamjl, 21 B. 250 
(1895) ; and 8co Bai Jasoda t\ Bazuaosha, 23 
B. 334 (1898). 

(10) Bai Jasoda v. Bamansha, 23 B 331 
( 1898), ot p. 310, where the Court, instead of 
lonuttiag tho ease for a new trial, roTcrsed 
tho decree d>ani>i>-iiQg tho suit and ]>asscd a 
dccrco foe tho phtmtid. eco Bcliram r. 
Atdofchu-. 27 B 563 (1003), at p. 674. 

(11) Nagardas Vachraj v, Acandrao Bhai, 
0 Bom. L. B. 495 (1907/ (and an order mado 
under that Act can l>o allcrcd, rcsctndi'd, oi 
act andc; e c, 31 B. 590); Scctharama 
Bhagavatar r. Vcnkalngiri, 17 31. Ja J. 103 
(1907) 

(12) hhita N'athaji i. Joiim Ka.-'hinulli, 7 
B. 311 <1883), at p. 35'J. 



ni:n:nr.Nci-, ni:\ii.\\ aki> kkvjmox. 


IirTVin. 
f-tr. nr. 
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nigh Court. — Tlic ]v)wcr of rc\i‘ion umlcr thn »«tion Moni:** In Jiu 
UipK CouTi only, it l*rirp inlonJnl that it pIiouM 1*0 Mcrri*«l in correction only 
of tiich <iTor« fi' ven not open to nrpf.il, nml nithin rctfnin ^pccifiM limitK.fl) 
Under the Qinrtor Act tlic Chief Ju*l ice deterwinM wh.i! JudgM fhnll constitute 
IVnches to he-ir »uil»i nnd ftpphrntioa' (2) 

“May call for." — ^The rection fives rli'cretiomry power to the High 
Court to interfere or not (3) In the c.‘i»e cited l>elow,(l) Sir Arnold White, 
C.J., elating that lie “ would be glad to find romc mode of e5e.ape,'' yet con- 
f idered that if he %va8 r.ati‘fiesl that the Court of fir«1 ia«tAr.cc or Court of Appeal 
had cxcrcifcd a jurl'diction not ve‘ted in it by Law, he was bound to interfere 
and exercise the power? conferrcsl by tlie section. Thi*, howeser, it is sub- 
mitted, is not so.' The wonl “ tnn<j " governs the whole sociion, an«l indic.ates 
a discretion whether the ground upon which interference is sought is one of juris- 
diction or iilegsliiy, or material irregularity, nnd the concluding words are, 
that the Court may pass such ortler ns u thinks fit. So where an onler was 
passed without jurisdiction, but no objection was t.iken before the Distrht 
Court, the High Court declined to interfere, as if it were to set aside the ord'r 
of the District Court it would have tlie cfTect of placing the oppo-ile party in 
the position of being obliged to bring a suit tocstabhsh the right which lietJniiiioJ, 
though the period within which he w-as entitled to bring that suit had eljp‘<d ; 
in other words, it would be placing him under an oblig.ition to bring a suit t) ui 
primd fade would be barred under the Limitation Act (0) So abo iii an iMiJnr 
ease the Calcutta High Court obscrs'cd as follows : — " Xow, as the order of the 
Judge in this matter, although p.ssscd without jiirndiction, was really u iiyJil 
order, and had merely the effect of getting rid of the decision of the 
Court, which was WTong, we think we ought not to male any ordo in 
this ease.” (G) 

A fortiori, the same freedom exists as regards lllegnlitiea and irngulantu.-. 
So the High Court, in the under-mentioned ca6c,(7) declined, und<'r the < u« iim- 
stances, to interfere, even though the orders complained of were ni.id* iir«giil.trJy. 
Tlius a JIunsif granted a review on a ground on which it was heU il <oiiM uv' 
legally Iiavc been granted. IIis order in review, however, hud tiu efft'-t 
making the decree a right, instead of a wrong, dccrc** TJio JJintriel Jud-.-. 
allowed an appeal from that order on grounds which, has-iiig rcg.ud to ted. < .k'',' 


(1) lUghunath Das f. Baj Kumar, 7 A 
270, at p. 281 (1884). 

(2) Ramadlim r Scwbalal-, 37 C 714 
(1010) : but see Ilaladhar Maiti r. Choytonna 
JIaiti, 30 C 5S8 (1903) [rcTision of order of 
I’residency Small Cause Court] , and see 
II. r. liar Prasad Das, 40 C. 477 (F. B ) 
(1913) 

(3) Jluhammad Naim ul-lali v Uisan ul- 
lah Khan, 14 A. 220 (1892), at p 232 , 
Cooke t’ Equitable Coal Co , 8 C IV N 021 
(1004), at p 021; Shiva Nathaji v Joma 
Kashinath, 7 B. 341 (1833) 

(4) Ramasaray Chettur t Orr, 20 >L 170, 
178 179 (1902); and bcc Sarnam Tewati p. 


Sakina Bibi, 3 A 417 (l«8l). u* p 4- ' , • 
Straight, J. 

(5) Dayaram Jagjivaii t 
Dayaram, 28 K 4Vi (I9'4l) t • 
tbeka r Abdul Alb, 18 H 4 S'* (I 
452, whtpo, bowtiLT, It u ^ . 

applicant was tv/ vri'l. i 
suit 

(C) Bboyrub 

Kbatoon, 0 C. Jy J’ y, , 

(7) : . . 

and B>e y j , 

where 

encutb/H </y. , 
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of tlie last Code, were, it was held, not open to him. On application for revision 
of this Appellate order, it ^vas held that the proper course was to set aside only 
the District Judge’s order, and to leave standing the order of the ifunsif granting 
a review, which order, though wrong in principle, was, it appeared, right in its 
rcsults.(l) In an application under this section, the extraordinary jurisdiction 
13 invoked, and the Court must be on its guard against its being abused, merely 
because the lower Court has fallen into formal €TTOt.(2) Again, the Court does 
not interfere if the result of any inegulanty on the part of the lower Court has 
been to promote the justice of the case.(3) In short, it is this justice of the cate 
and not any mere technicabty which mil lofluence the Court’s interference. 
It has been held that the Court cannot interfere under this section on the ground 
that an order is inexpedient^^) Assnnung that the section applies, the Court is 
not bound to act under it in every ca8e.(5) 

As the power is a discretionary one, the Court may refuse to interfere where 
there has been laches or delay in moiing the Court,(6) inasmuch as delay, unless 
explained, is evidence of absence of real injury* and ground for complaint, and 
may, where it is considerable, prejudice the position of the opposing party, and 
if by hu> laches a party has faded to avail hunseii of other remedies open to hiio, 
he iias no claun to invoke the cxiraordmaiy jurisdiction of the Court. The 
Court wiU in aiJ lases, regard its exercise of the extraordinary jurisdiction o& 
discretional, and subject to considerations of the importance of the particular 
case, or of the prmtiple involved in it, of delay on t)ie part of an applicant, and 
of hb laerita with respect to the case in which the interference of the Court i» 
fiougbt.f') 

The Court will not, as a rule, mterfere m rensiou with an exercise o£di£cretion> 
though It may not approve of it (8) It was held that even if a party were not 
entitled to appeal to have a decree agaimt him set aside, the error of the lower 
Court could ^ corrected under ibn. section by a direction to exercise the dis- 
cretionary powers given by sect. 054 of the last Code (9) 


uionltisj; bublja\!i v IVUaniiafv, 0 M. 130 
(18SJ), at j» 133 [wbenj tLe petitioa\.r LjU 
OQt taken the steps in the DiaUttl 

tloartl; Shiva Xathaji t. Joma Kashinatb, 
7 B, 3il (1SS3}. la Bahnakund f Slay 
Jataa, 6 A. 125 {ISSJJ, the petitJonw 
beldnot fairlj-cbai^abJe with laches. Putina 
Lai c.Scth CywBji, 25 P, R. 1014. 

(7) Shira Itathaji r. .Jotzia Kashina th, 7 !>. 
X1((I8S3), F. IJ , 5I&hsntjshol Bonlu-aa tr. 
Apurha Kmhua Rojr, 16 C. U‘.X. 872(1011). 

(8) Vasudei-a r. ChlnaasAmi, 7 iL 58t, 6S6 
(ISSI), Bai 2?c\{.orir. LiJchand Jivandas, 
18 a 79i», 7»3 (ISDl)j Raj-achand Jlaja- 
chnad c. Sultan Rahunbat, IS B. 317 (1893) i 
Ik re Venlatesirara, 10 5L flS (1880) ; Lia- 
gasuna! r. Chions ycakataatQal. C 5L 237 
(1883); naaaanathan r. Ananthanaraj-an-i. 
33 3L 112(1009), 

(9) Scahadn t\ Kruhnan, 8 JL 102 (ISSt). 


(1) illHlul Sjdtq I. Abdul Azu, 21 A 152 
(1S9S). 

(2) Kana Bayaji v. Paodurang Vasuder, 9 
B. 07 (18S4), otjfc 01»,7.r/- West, J. Soa}50ui 
CTCcutiofl-procccdingstlicCourt n'lZIlooL at 
thcaubstonco oltbe traosoetioo, and ml) not 
bo disposed to set them aside upon mfro 
tcchnica} groondj when they hod them to be 
SubetanttsUynght: Korayanasanu r. KaUsa, 

10 3L-12l (1692). at p. d28. 

(3) Cooke r Equitable Coal CJo., 8 CL W 
N. oil, C21 (1901). But eeo Brajabala r. 
Gurudw, 3 C L. J 2K» (1900); and Copal r 
Kotobar, 16 C. W. X. 1029 (1912). 

(4) l\li(ioncfXciiel8j0^h,31A393(19J2). 

(5) Ram fmgb r. Sali^ Ram, 2S A 84, at 
y 65(1905). 

(0) Burpa Priwad r. Sfaeo lllunn, 4 A. 154 

1 1 •«al) [in which the Court tcltxscd to intec- 
{'T'. ih-re betnj a delay i>l nearly aeicnteen 



PirrmT 
f-ir. 11.', 


KKrrnnNrr. iu'.vikw ani» revision*. 




•to,"; 

Tlif* Uidi G>iirt ran inlrrfrrr undrr <hi« wlion of its own motion, nnd 
witlionf an nppHc.ntion made to it liy a party to the niit (1) Itcvi<ion.al power 
ii.-j l>rcn rxrrci'rtl on tJir nppliratioii of a prr-rmptor in regard to a mIc;{2) 
of ft Collector in rcgnnl to an order under eert. 112 of llir l.isl Code ; (3) and on 
the report of a Dl«trirt .Tudpc.(l) Hut tlie Ifigli Court a\ill not interfere on a 
reference l»y llie Collector w ith a Mamlild.arV deci«ion in a po«»r««or\' atiif The 
agj:rrieve<l party c.in liim*elf apply to the Court (3) 

“Any case.” — The matter nm»t be a civil one, and nl.<o one in whirli there 
is no remedy by w.ay of appeal, jr.-ihmoofl, was of opinion that the word 
i-hould be understood in its bro-idest nnd n)o<t ordln-nrj* eense, including all 
ndJu<lic.atiotLs which might constitute the r(ih]nt of appe.sl or revision {C) It 
has, however, l>een a tiutler of dispute whether the eeetion applies to inter- 
locutory- orders when there Is an appeal from the fm.il decree The Calcutta 
High Court ha* held that there is nothing m this section winch prevents the 
High Court from setting aside an interlocutory order, nnd that the word “e<7.»e ” 
is wide enough to include such an order, and the words ” reeorrft t>f any tasf " 
include so much of the proeeeilings in any suit as rebate to an interlocutory 
order.(7) The Ilombay,(8) Allahab.ad,(0) nnd 3fadms(IO) High Courts answer 
the question in the negative, and in a recent ca«c in the Cileutta High Court 
the question has hern con.«ider«l doubtful (11) 

It may be that the ward “ C(i»e ” is wide enough to im lude an interlocutory 
order, but it must be contfolle<l by duo regard to the purpose with which this 
section was framed, which was to enable the party to a suit to get a decision 
or order of a lower Court rectified where there would otherwise be no remedy 
It is on thb ground, therefore, that it has been held that an Application under 
this section cannot be entertained m the ease of those interlocutory' order.s 
against which, though no immediate Appeal lies, a remeily is siipplic<l by sect 


12C r. R I48(l8li.>) 

(8) Motilai Kashil,^! r Nans, 18 B 35 
(IRCIJ); Dsmodsr r Rsghnnsth. 2C li 5.51 
( 1002 ) 

(0>nsr»arsnr Muhammsd Rau, 4 A 01 
(18SI) [te)ection of application to appeal as 
pauim*, arxl Muhammad Ayab r. Muhammad 
Mohmitd, 33 A. 623 (1910) , but eeo ChaUar- 
pal Siugb p. Raja Ram, 7 A. GCl (1865)]; 
(Thattar Smgb r Gangs Sahai. 5 A. 203 (1883) 
[order setting aside award] ; FandAbmadt 
Dulari Bibi, 6 A. 233 (1884) [order transfer* 
ring suit], see Ragbunatb Das t Raj 
Kumar, 7 A, 276 (ISS4) , Surta t. Gangs, 
7 A 411 (1895), per Oldfield. J [order 
amending decree] , but see judgment of 
Mahmood, J, in Chsttarpal Singh v Raja 
Ram, 7 A, 6G1 (1885) 

(10) In re Nizam of njrderabad, 9 M. 256 
(1886) 

(11) Cbandi t. Knpa), |5 C. W. K C83 
(1011) 

2 IT 


(1) Andrew Anthony v. Dupont, 4 217 

(18S1) ; Golam Mahammad r. Saroda ilohan, 
4 C. U'. N OOj (1000) [dist , Mahomal 
Foyci r. Goluck Dm, 7 C L. R 191 (1880)) ; 
Puran 3Ial v. Janki Fersbad, 28 C. CSO (1001); 
g c , C C. W. N 114 , Secretary of Stale r. 
.Tdlo, 21 A. 133 (1808); Debi Das r. Ejar. 
Ilasain, 23 A. 72 (1905) ; Baikanta r. 
Satu. 39 a 421 (1911). 

(2) Bisheohar Kuar r Han Suigh, 5 A 42 
(1882). 

(3) Collector of Kanara r. Krishnappa 
Hedge, 15 B 77, 78 (1800) ; diM from, In re 
Secretary of State, 2 C Ik R. 461 (1876) 

(4) Andrew Anthony f Dupont, supra. 

(5) Panda r Bhardu, 21 B 800 (1896); 
and see Vora Isal,alL p Dandbhai, 14 B 371 
(18S9) 

(6) Chsttarpal Singh p Rajs Kam, 7 A 
061 (1885). 

(7) Dhspi p Ram Pershad, 14 C. 708 
(1887) ; but see Omrao Mirza v Mary Jones, 
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C91 (now 105), wWcIi provides tliat tli^ may be made a ground of objection in 
tbe appeal against tl\e final dccrec.(l) 

The Higb Court bas revised, under this section, proceedings under Reg. 
of 1806, relating to foreclosure ; (2) adjudications under sect. 407 of tbe last 
Code ; (&) an order under sect. 335 of tbe same Code, tbougb provisionally 
final ; (4) an order under tbe Bombay Hereditary Offices Act; (5) an order 
under sect 5 of tbe Religious Endowments Act; (6) an order under sect. 
195 of the Code of Criminal Procedure; (7) a lunacy mattct.(8) IHictber 
nn order under tbe former sect. 310a. was subject to appeal or revision 
depended on tbe circumstances of each particular casc.fO) A decision under 
sect. 5 of tbe Court Fees Act is not a decision m a case within the meaning of 
this 6cction.(10) The matter of amending a decree does not by itself 
constitute a ” case,” but forms part of tbe proceedings in the suit in which 
tbe deaee is madc.(ll) On tbe same principle, vu the order being of an inter- 
locutory character only, the High Court bas refused to deal with on order relating 
to an award, (12) though in other cases relating to awards it has }ntcrfered.(13) It 
has been held that an order passed under the Legal Practitioners Act is not o 
criminal proceeding, nor one within the powers of civil tcvision.fH) Seinlk, 
that it was the intention of the Legislature that the Court which originally heard 
a case should be the Court to decide whether an application to review its former 
judgment should, or should not, be granted, and where that Court rejects such 
an application, its decision should not be open cither to appeal or to revision by 
a higher Court.(I5) In a recent Full Bench decision of the Calcuti a High Court, 
the case of an order passed by a Civil or Revenue Court under sect. 470 of tlie 
Criminal Procedure Code was considered, and it was held that sect. 439 of the 
Criminal Procediue Code did not apply, and tliat the High Court could cserci«e 


(1) Motilftl Kwbibai r Nana, 18 B 35 
(1892). 

(2) Haiari Lai v. Khcm Rai, 3 A 67C 
(1881) ; folL in Nand Ka«n v. Bhopal Singli, 
34 A. C92 (1912). 

(3) Chattarpal Singh v Raja Ram. 7 A 
Cr»l (1885); Muhammad Husain V Ajudhia 
Prasad, 10 A. 407 (1888); Dcho Das c 
Mohunt Ram, 2 C. W. N. 474 (I69S) j OopaJ 
Chandra*. B>goo Mwtry, 8C. W. N. 70 (1903) 

(4) fihroraj Smgh r. Banwati Das, 0 A. 
172 (1884) 

(5) Collector ol Thana r. Bhaskai Slaha- 
der.SB 204(1884) 

(0) Oopal.* Ayyarp.ArunacWUm dwtty, 
:C, M. 83 (1902). 

(7) Boni V. Sarja, 33 A. 612 (1911); 
Ramadlun t. Sc*»l>*dak, 37 C 714 (1910) 
(a Cirjl Court aitiog und^ acet. 165 o! the 
t'rlmmal Coilo i» not r'ccrcismf; Criminal 
Jurisdiction). 

(8) In r* Basbarat Alt, 21 C. 133 (1896) 
(.in iho io"r)t» ibo Court rc!«i«<'d to interferf] 


(9) Kcdar Nath r. Uma Cbaran, C C. W. 
N 67(1900). 

(10) Balkaran Rai v. Gobiml Nath, 12 A. 
129. 157 (1890), per Edge. aj. 

(11) RaghunatbDasv RajKumar,7A.2T8 
(1884). Surtai’ Ganga, 7 A. 411 (1885),;j'‘r 
Oldfield, J } confro, Mahmood, J., nlio held 
tho order to bo a soparalo adjudication and ao 
capable of revision. 

(12) Chattar Suighi'.GaogaSalia],6A.293 
(1883) , Damodar Trimbak u. Ragbunath 
Han, 20 B. 551(1902). 

(13) Pugardin v. Moulin, C M. 414 (1882) ; 
Dagdusa Tdakchand t'. Bukliau Gonnd, 9 B> 
82 (1634); Mana Vikrama v. Malliclicrry 
Kristnsn, 3 M. C3 (1880) : Ganga C'haran v. 
Sartl Mandal, 0 G. W, N. OH (1901). 

(14) /n re Madho Ram, 21 A. 181 (1899). 
In In *4 Siddesbwar Boral, 1 C. W. N, 30 
(1899). the point was left undcculo.!. 

(15) Ram I^l v. Rnfan IjiJ, 2C A 572 

(loot). 
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llir* poM'cr* vc-'slcd in it liy ihi^ Fpction nml IjycN-t. 15 «I titc Hijtli Courts Act, 
nnd that the Hcnch exprei'in;; Criniin.il Juri'dict ion could not (m rticli) deal with 
the matter on rcinMon, hut could he specially nutliorized to do so hy the Chief 
.Tu«tioc under sect. 11 of the Hiph CoJtrt.i Act.(l) An application under this 
section to set aside an awanl is ineompctent.(2) A decision of a Suhonlinate 
Court on a que.«tlon of valuation determining the amount of a Court fee is, not- 
withstanding it.s dechred fimlity, subject to revision under this section, and sect. 
5, lleg. II. of 1827.(3) Proccnlings under sect. 206 of the former Co«lc termin-itctl 
in an order, and could thus he ilc.ilt with in rcidsion (4) Sect. 153 of Act X. of 
1839 do<'.i not preclude rcidsion hy the Kigh Court of an onlcr of a Collector, 


“In •which no appeal Uea."*— The Court cannot net under this section 
where there is an appe.il,(7) even where the petitioner has to invoke the pro- 
visions of sect. C of the Limitation Act.(S) The re-ison of the rule is that there 
is another and more complete remedy. It is a nutter of dispute whether in the 
ease of interlocutor)' orders, against which there is no immediate appeal, the 
Court can interfere under this section, seeing that a remedy is supplied by sect. 
103, which prowdes that such orders nuay be m.idc a ground of objection m the 
appeal against the final decree. In such eases it is said the appeal is merely 
deferred (9) In a recent case it has been doubled whether interlocutor)* orders 
come witliin the scope of this section (10) 

On the same principle it has been held that the Court will not exercise its 


revisional jurisdiction so long as there is 
vir. by regular suit or otherwise (11) 

(1) R. V. Har rraaad Ra*. 40 C. 477, F R 
(1013) : Ksli rroiad Chatterjeo i. Rhulian 
Jloluni, 8 C. W. N 73 (1903) ; R. t. Gopal 
Rarick, 34 C. 42 (1900) 

(2) Ghtilam Jilani v. Sluhammad ALmed, 
C C. \V. N. 220 (1901). 

(3) Vithal Krishna r. Ralknilina Janar* 
dass, 10R.010(1880),F. R. RutsooBalLaran 
Rai V. Gobind Nath, 12 A 129 (1890), F. B. ; 
and BOO Omrao Mirza r. JIary Jones, 12 C. L. 
R 148 (1882). 

(4) Bai Shri Vaktuba e. Agarsangir, 9 Rosn 
K R 647 (1907). 

(5) Mohant Gobind Ramanuja Das t'. 
Lakhun Farida, 11 C. W. N. 112 (1906) 

(0) Ramadbm v. Scwbalak, 37 C 714 
(1910) 

(7) Raynor v ilussoons Bank, 7 A 081 
(1885) 5 RamKristor. NaikTara, 12C. I* R 
449 (1883), dist. m Mohant Gobind Rama- 
nuja r. Lakhun Panda, 11 0. W. N 112 
(1900), Nazar Husain r Kesri Mai, 12 A. 
631 (1890): Sab Man v. Kanagasabapathi, 
10 M. 20 (1892); Omrao Mirza r Mary 


any other remedy open to the petitioner, 
Probably it is more correct to say that 

Jones, 12 C.L n 148(1882), GulabRalv. 
Slaugli Lai, 3 A. 42(1881); Rabimar Nepal 
Rai, 14 620 (1892); Tirupati Raju r. 

V'laram Raju, 20 M. 166 (1890) , Baldco Das 
V. Gobini) .Sliankor, 7 A. 914 (1885), per 
Tyrrell, J (the grounds upon which Pethe- 
ram’s, C. J., judgment proceeded do not ap- 
pear]; Williams t> Brown, 8 A 108(1880); 
but see Nand Ram r. Blio|;>aI, 34 A. 692 
(1912); Hsssan Ah Shall v Salig Ram, 
125 P R. (1892) 

(8) Vtsvanalhan Cbctti v Ramanathan 
Cbctti, 24M 640(1901) 

(9) See nolo to “ Case,” tvpra, p 40’i 

(10) Chandiv Kripol, 16 C W N. G83 
(1911) 

(11) Guiso e. Jaisraj, 16 A 405 (1893) 
[tho beadnole has been said to be misleading : 
seoDebiDase RjazIlnsain,28A 72(1005)]; 
Kashmatb Sakharam v Nana, 21 B 731 
(1897) , Shco Prasad v Kastura Kuar, 10 A. 
119, 122 (1887) [m which proper remedy was 
held to bo an apjdication under s. 103, or a 
suit undei' f. 283 of the former Code] ; 
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there is no ateiolote role in the matter such as exists in the prohihitiou rehtins 
to appealaWc cases ; and that while the Court will in general di'couiage applica- 
lions under this pectiou when some other remedy has been provided, the exercbe 
of the revisional powers is ducretionary according to the circamstances of the 
particular ca'^e. In some cases justice, therefore, may reqmre the Court's 
interference.O) 

fiect. 5S8 (now 101), by enacting that the orders passed under it shall be 
final, only bars appeab from tlie=e orders, but does not intend to bar any inter- 
ference with them by icvision.(2) 

fn some cases, where an appeal was preferred but no appeal lay, the Court 
has dealt with the case as though au application has been originally made to 
it under this eection, and allowed the appeal to be treated as an appUcation 
und^r it.(3) Conversely, a civil revisional petition has been treated as auappeal 
on the CjuLrt fee being paid (4) It seems reasonable that appellants should 
)te permitted to rely on the provisions of this section without putting them to 
tlie expett'e of maldng a separate application to get the benefit of it.(5) Some 
Judges, however, take a stricter and mote formal view of the matter, and 
require a separate and distina application to be madc.(6) It is as well, 
therefore, in cases of doubt whether au appeal lies, to file concurrently (7) 
both an appeal and an application under this section to be lieard and deposed 
of together. 

Court.— This must be understood m its ordinary legal sense as “a piece 


Sunder Da* v M»osa Itam, « A. 407 (1&S4) , 
Veakataramsa r. MafuUns&irysQ. 9 iL .jOs 
(I8S0); P.agba Kalb r. Rat Cbatraput, 1 
C. W. K. C33{1S9«); Sobbaya r Yellstama, 
03L130. 135 0B85); Ramrao r. Babaji, 20 
B. 030(1895); Jemaljie Macleod, 31B 13S 
140(1900). 

(1) Debt Da* Ejat llusaui, 2S A. 272 
(1903); Sbiva Kathaji r. Joins Kssbinath. 
7 B. 341 (18S3), F. B (in vbicb it was saul 
that Ibe tpeslion «Ih 1 not admit of a preei'c 
rategorieal reply); tlboUm fcbabbir i 
DwarVa IVatad. lb A iU3. 10b ((a9>) (tn 
trJiicb the Court tirtorletcd under this aeetion, 
5t betn^ doablfttl rrbrtber a sntl would LeJ ; 
Oolam Mahamroad r. Saroda Moltsn, 4 C. tV 
K. 095,098 (I9n0)lin«h'icb it was held that 
I here was oo reason, under the cirwirostauce*. 
*■ why the petitiomr should be tlriren to a 
^^lar suit]; Tirochitlambala Chctti r 
So^ayjan^ar, 4 M. 383. at p- 3S4 (18S1): 
Ittjo^Viuid n Jatao Lai, 9 A- 125 (18S2), at 
f> pw Stuart, CJ.; S«e Krishna r. 

CluMj'u->k Chaud. 32 31. 331 (I90S). 

(2) -M^'hura Kath r, Dmc«h Chamlra. I 
F W N ^'0(1637), at p.C3I. 

<3} Annaj?'’*^‘ Chettj r. 3tiithulinpa 
I’llln. t> M *'■ J' ftS'U I'n 

V 


the peubcm of special apfeal was giftn effect 
to as a petilioa under a 35 ot Act KXHX ®f 
18C1): Bhoyrub Chunder r. VTaiedunoists 
taatoou, 6 C U r. 234(lSS0);V{nka(ainm8 
* Chengslrayappa, 7 31. 555, 55G (1881) *, 
Dayama r. Govardhandas, 28 B- 

45S, at p. 400 (IfOi) ; Godn Ram r. Suraj 
SlaJ, 27 A. tSO ((BX); Seetharama Ehaga- 
\-atari. VrnfcataRin, IT.M. R J. If<9(joo7); 
3Krah e Sl.erilt iVwn. 30 B 105, 

(4) Sri>.Ui»T-,*n8om*\-*jijv>i\ r, ruramathan 
SoTnay*jj^>ad. 23 M. 101 (In'??); Vcnfct- 
tamma t. ClirtvaUaj-apiOk, 7 3L 555, 55(* 
(IS'tl) (wlnn' tbo apj'ln'otK'n ons presented 
as an apival, then nmendeil and reccired 
as an applieatu>n under tin* section, and 
ultonately, it leing held t)»at on apjeal 
lay, treat evl as an apjealJ. 

(5) Sec Durya Kara'm i . Gobunlliun C.ho'e, 
9 C. L. R. SO, S9 (ISbl) 5 s c,. 7 C, 330. at 
|v 333, in which ease, howe\ cr, the Court iW 
not consider the ca«e one for intfrferenc* 
under this aeclion, 

(8) Bco Ganya (Hiann t. Fasti Sfandol, 8 
Cs )V K. CM. <-15(1901). . 

(7) Soo Fuilendhoo Kara’m ••. Gobinds 
K«th, 9C. BT. K. .V>1, 509(100.7). 



Pir-T VI H. 
See. 115. 


IlElTHKNCi:, nF.VlKW AND UKVISIOK. 


4G0 


where ju'ticc is judiciilly minL'tornl.” A I)i«trirt Kepisiror is therefore not 
n Court, and the IHgli Court cannot revise his proceedings (1) 

“Subordinate." — The Court referred to in the words "If the Court" 
of the former fcction was a Court other than the High Court. The section 
tlicrcfore did not apply to a case wlierc the order of which review wns sought 
WT19 made by the Ifigli Court. (2) It applies to sul»onlin.ilc Courts ns the amended 
section now makes ele.ar. The Ifigli Court has juri'diction under this section 
over the Presidency Small Cause Courts, and applications can be dealt with by 
a speculiy comtituted Bench, (3) or, according to tlic etjstmg rule in the Calcutta 
Iligh Court, by a single Judge sitting on the Original Side (1) This section 
applies to a ilamlatdar’s Court in Bombay ; (5) and a Court acting under the 
Dekkan Agriculturists Belief Act;(0) and the Court of the Besident at Aden 
in the exercise of his cUdl jurbdiction under the Aden Act.(7) 

A decision under sect. C of the Court Tees Act is not, it has been held, (8) 
the decision of a Court within the meaning of this section. A District Judge 
acting under sect. 23 of the Bombay District Municipal Act ^Vmendment Act 
(II. of 18S4) is not a "Court" under this section, and the IDgh Court has 
therefore no jurisdiction to revise liis order refusing to set aside on clection.(9) 
Neither is a Collector acting under sect. 11 of the Land Acquisition Act "u 
Court." (10) This section does not apply to a Bevenue Court m Jfadro8,(ll) or 
in the North-West Pronnees (12) The lligli Court at Bombay under clause 20 
• of the (kiuncil Order relating to Zanzibar of the year 1807 has power of reidsion 
over all the Civil (Courts of Zaazibar.(l3) 

Jurisdlctlon.“-Tlie word "jurisdiction" is used in two different senses : 
it may either mean what is ordinarily understood by the term "jurisdiction” 
—that is, jurisdiction local, pecuniary, personal, or w'ltli reference to tlic subject- 
matter of a suit ; (14) oc it may mean the legal authority of a Court to do certam 
things, to make a particular order m a ease over which it has jurisdiction in the 


(1) Maoarala v. Kumarappa, 30 AL 330 
(1907); 17 51. L.J. 313, S.C. 

(2) In re Premji Trikumdaa, 17 U 014 
(1893). 

(3) Bamadbia v Scwbalak, 37 C 714 
(1910) : and see Bangiah Naidu v. Hungiah, 
31 M. 490 (1908). 

(4) Sarat Cbandra t. Erojo Ivil, 30 C 9SQ 
(1903) ; 6 . c , 7 C. W. N, 843. 

(5) SeeXanabaja]! v. Panduraeg Vasudev, 
9 B. 97 (1884): Punhottam f. Slahadu, 
11 Bom. L. P.. 917 (1912); 37 B 14, 
Kashiram r. Rajaram, 35 B. 487 (1911) 

(G) Sec Gurubasajat' Cbannialappa, 19 1) 
280 (1894) : Lakshman Dabaji v. Ramclian 
dra, 23 B 321 (1898) ; Rayachand Jlayachand 
V Sultan Rahijabai, 18 B 347(1893) 

(7) Rhimbai c Slariam, 34 B. 207 (1009) 

(8) Balkaran Rai v. Gobind Nath, 12 A 
129, at p. 157, yer Edge, C J. 

(9) Balajj Sakharam v. Menonji Nowroji, 
21 B 279(1895). 


(10) British India Steam Nangaticn Co 
F Secretary of Stale for India, 38 G. 230 
(1910). Isa W. N 87. 

(11) VcIIi Ferija r. Sloidin Padshs, 9 M 
333 (1886); Appandai v Suhan Joisbi, 10 
M. 451 (1892) ; Venkatanarasirabar. Suranna, 
17 5L 39S (1893). baving icgard to the pro 
visions of B. 4 of tbo Code 

(12) Ram Dayai v, Itamadhm, 12 A 198 
(1890) 

(13) Slerali Visram r Sheriff Dewji, 30 
B. 105 (1911). See contra, Khoja Shivji v 
Ilasham Gulam, 20 B 480 (1895) 

(14) Mohesb Chundcr v. Jahiruddi tloUab, 
5 C W N 509, 512 (1901), liar Praead i. 
JafarAli, 7A 315.350(1885). Uhan Singh 
f Basant Singh, 8 A 5l9, 539 (1880) ; bheo 
Prasad r Kastura Kuar. 10 A 119, 121, 133 
(1887), .Amitrav Kruhna r Balknshna 
Ganesh, 1 1 B 488, at pp. 491, 4U2 (1887) , 
and SCO Sukh Lai v, Tara Cliand, 2 C. L J 
241, 244 (1005). . 
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sense stated. So if a Court lias jurisdiction to deal witli an appeal in tlic former 
sense, it is only in tlie latter sense ttat an erroneous order of remand by an Appel- 
late Court can be treated as an order without jnrisdiction.(l) It ^Ya8 held in 
the case first cited that the word ** jurisdiction ” is used in the former sense m 
sect. C78 of the former Code (now 99). In some cases it has been held that the 
term is used in both senses in the present section.(2) In other cases it has been 
said that the word '‘jurisdiction ’* is used in the first-mentioned sense and refers 
to the forum for the institution of a finit.(3) It would probably tend to clearness 
in the law if the word were used in the narrow and more ordinarj* sense, (4) 
though, as has been pointed out,(0) the extent to which the lestraints attaching 
to the mode of exercise of jurisdiction should be included in the conception of 
the jurisdiction itself is a question of nicety upon which there has beenjionsider- 
able difference of judicial opinion. A Judge cannot assume as a matter of law 
that which in fact has no existence in law, and so give himself juibdiction. He 
cannot, by wrongly determining a question, give himself jurisdiction, and the 
High Courfcmay thus inquire whether such question is rightly otwtongly(3ccided.(C) 
On the principle ownm rUc acta, the Court will not presume that a Judge 
lias acted mthout juiisdiction.f?) Indeed, it has on the contrary been said, 
that unless the facts from which want of jurisdiction on the part of a Subordinate 
Court may be inferred ate patent upon the face of the record, the High Court will 
not interfere inrcvision.fS) The ILgh Court may interfere where the lower Court 
appears to have c.xerciscil a jurisdiction not vested m it by law, (9) or to have 

(1) itohesh Chandet v Jfthiiuddi MoUah, Subordiaato Judge has refused to exercise a 

0 C. W. N. 509, 612 (1901) , and aeo Sor joriadjctioa which, if he ta wrong, i* hy law 
Prasad r. Jafat Ab, 7 A. 345, 350 (1885) . vested m him, and wo can osamine his onlct 
Ehaa Singh v. Ba^nt Smgh, 8 A. CIO, 529 to eec if he is right in his refusal ”] 

(I8S6J} Anirftrav Krishna v. Jlatkiislina (7) Shoo Prasad v. Kastura Kuor, 10 A. 
Ganesh, U B. 488, at pp. 491, 492 (1887) 119 (1887). 

(2) liar Prasad r. Jafar Ali, 7 A 315 (8) ilihr All v. Mukanuaad Husen, U A. , 

(ISSS); Dhan Singb r pAsant Singh, 6 A 413(1892). 

519 (188(3), yerhLihiiiood,J ; ace casfs cited (9) Jn rt Suljan Dstagar, B. L. E. (P. B.) 

jjMt ; and llohunt Bhagwao r Khettcr Mom, 631 (1866) [» e. where the Court exercises a 

1 C W, N C17 (1890), at p 624, where it was lurisdiction when it has none, or exceeds it 

said that excess of, and failuro to cxcrcif*e, when it has jurisdictjon) ; Birj hlohun v. Eai 
jurisdiction included apidyiog to a coso a Uma, 20 C. 8, ll (1802) [order Bctling aside 
mode of proceduro not applicable to it, or sale under Oodo] 5 Lakshmana 0. Kajunudui, 
refusing to apply to it a mode o( procedure 9 M. 145 (1881) [order setting aside cxccu. 
applicablo to it. tion sale, though no injury proved] j Bhoyrub 

(3) Ross Alston r. Pitainhar Dai, 2o A. Cliunder u Wajedmiissa, C C. L. R. 231 

009 (1903), at p. 620, per llancrjec, J ; (1880) [liearius appeal whero none]; 

Manlsha Eradi r. Biyali Koy.v, 11 M. 220 Indcrt Roopince, 0 M'. R , Act X., CO (ISC6) 
(JSS7), at pp 227, 229, 3L Alyar, J. } [td.J, Bhowanco Pershadr. DhurraRaraiti, 3 
p 232, per Brandt, J. W U 3t (1805) [ib]; AnnamaUi u. Muthu- 

(4) See Shew Proesd Bungshidhur c. Ram hnga, G 5L 11 C, R. 300 (1871) [ith] ; Rahim 

CImnder llsribiix, 41 C. 323 (1913). Bux r. Nimdo Iwi), 14 C'. 321 (1SS7) [Bengal 

(.’i) 8ukh Ijil r. Tara Chand, 2 C I* J, Tenancy Act; power toseta»ideBnlo,8. 174]; 
'J'Ji, 2(1 (lOnS). Lai 3fuliun v. Jagenrlra Cliumler, 14 C. 030 

(0) Manishs Eradt r. Siyali Kojo, 11 JL (1887) [id]; Shields v. lYilkinson, 9 A. 39S 
22(1 (l‘'87), at pj». 232,223, 231, andaowhero (1887) [decree whero no evidence]; Abdul 
jwrivli.-t,'»n jv iWhncil ; Vj'hranath WosjihI llshiman r. Kutli Ahmed, 10 >1. 08 (1880) 
r. Itambhal, )6 B. 149, 151 (1890) [‘‘Tlio [order to take Imentory under Act XIX. of 
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ISIl, after pirtien nforrol to regular luit] ; 
(lO'^in Money r. Gour I'cnha*!, 11 U. 140 
(!SSI) [order rrftruimng cxeculmn jieiuling 
uppeall; Kunhatne«l v Gialliu, 0 M 437 
(ISSO) [no jurixhcllon to onler refund unilof 
8. 315]: Digilu'* TitaVchand v. Dukhan 
OoTind, 0 D. 82 (1S3I) [order filing Atrar<l ; 
arbitralora vithout authority; deal with 
costs]: Dhapi r. Itam Perahail, 14 C. *03 
{18S7) [no juniuliction under a. 130 unless a. 
134 coraphed vith]: Muhammad lluvtin r. 
Ajoodhia Praaad, 10 A. 407, 470 (18SS) [order 
under r 407]; Lulsr Luis, 12 3L 180 (ISSS) 
[order setting asldo order under t. 401] | 
Sadasook r. Kanns^^a, 10 31. 00 (1893 ) , Saa- 
soon r. Ilurry Das Dhulcut, 24 C. 453(1890] j 
8. e , 1 C. W. X. 44 [Small Cause Court , new 
trial]: Giddayya r. Jagannatha, 21 3L 303 
(1S97) [rcTcrsal by Dutriet Slunsii o( decree 
of Village Munsif] ; Manomoluni Chaudburani 
r. Kara Karam, 4 C. W. K. xziii (1S99] (set* 
ting aside decree « lueh was not ex parU] ; Ma* 
homed HamidoUa r Tohurcnnissa Dili, 33 C 
165. 138 (1897) [i<L] ; Kiogapa t. Dodipa, 21 
B. 683 (1890) [decree passed by Karkun in 
possessory suit] : Luebmun StngU t’ Sham* 
sbcrc Singb, 2 1 A. 63 (1874) [application 
for renew] ; Raja Hat Naram v. Cbaudbraln 
Bbagwant, 181. A. 66 ; s c,13A 300(1891) 
[inrabdity of award when not mado within 
time fixed by Court] ; Cblnaya v Gangava, 
21 B. 775 (1890) [order m execution for ouster 
of person not party to suit] , Bhau v D.adc, 
21 B. 777 (1890) [Mamlatdar; decree by; 
remedy as between joint owners]; Babaji 
Ramji V. Babaji Derji, 23 B 47 (1807) [Mam- 
latdar no jurisdiction to determine questions 
between riparian proprietors], Lakshman 
Babaji r. Ramcbandra Farasbram, 33 B. 321 
(1893) [Dekkan Agriculturists Relief Act ; 
jurisdiction of Special Judge] ; Muhammad 
Yusuf V. Abdul Rahman, IC I. A 104 (1889) 
[setting aside non-appcalable judgment] , 
Ifasati Lai t'. Kberu Rai, 3 A 67G, 079 (18S1) 
[order dispossessing mortgagee] , Nslinak- 
shya Gbosal t'. 5IafaksLar Hossain, 38 C 177 
(1900) : s c , 5 C. W. N. 192 [order amending 
decree] ; Puran Mai r. Janki Pershad, 28 C. 
680, 083 (1901) [order of Court taking oTcr 
management of properties] j 8 c , C C. W. N. 
114 : Golam Slahammad t'. Saroda Mohan, 4 
C W. N 095, 697 (1900) [issue of successlvo 
writs of possession without inquiry] , Ilalad- 


har Maili r. Choytonoa Mail!, 30 C. 63S (1003) 
[juri^itict ion of Registrar Small Cau«c Court] ; 
Diwshbal r. S.vlashiadas, 21 D. 340 (4.899) ; 
K e., 1 liom. L. R. 836(inoompctcntn'fcrrni'o 
under 1 . C40a): Kruhnsoami Panntkondar 
r. Mulhu Krishna Panmkondir, 21 3L 301 
(lOoO) (appointment of curator; omission to 
lake cTidenco lieforo Rialung order]; Rama- 
a.amy Chetlur r. Orr, 2C 5L 170 (1902) [suit 
brought on ordinary sldo of Court, though 
maintainablo on Small Cause aide] ; Amnta 
IaI Kotay r. Kibaran Chandra, 31 C. 310 
(1901): *• S C. U’. X. 216 [Jurisdiction 
8. C. C. : tillo to imnorcablo property] ; 
Oaysram r CoTordbandas, 23 B. 458 (1901) 
[onler passed without jurisdiction in czecu* 
tion], UareanadbaD Chetty r Karayanan 
Cbctty, 37 51. C02. 607 (1901) (dccisioo of 
review petition during pendency of appeal] ; 
Ganga Giaran r. Sasti 5Un(laI, 6 C. \V. N. 

014(1001): CorporationofCalcuttar. Cohen 

6 G W. K 4S0 (1001) [Jurisdiction of Small 
Cause Court to decLaro old valuations to bo 
still m force] , Monomobmt Chaudburani v. 
Kara Narayan, 4 C W N. 456 (1899) (no 
jurisdiction to set aside tx parte decreo of 
Superior Court), SliaoLarbbai Kbojobhai v, 
Somabliai Ranchbodbhai, 3 Bom L R 120 
((900) [Judge deciding Small Cause Court 
suit under ordinary jurisdiction], Peary 
Afohiin Gbosaul v. narran Chunder, 11 C 
201 (1885) [S. C. C., trespass to immoveable 
property ; Court held to liavo jurisdiction] ; 
Sarnam Tewori v. Sakina Bibi, 3 A. 417 
(1681} [deasions of both Courts without 
jurisdiction), Yulo & Co. r tfabomed Hos- 
eain,2tG129(1890)(referencobyP.S S. G 
under s. 69 of its Act, and s. 617 of Code ; 
liberty given to sntbdraw suit after disposal 
of referenco instead of entering jud^ent for 
defendants] . Horsnanda Banerjee o. Ananta 
Dasi, 9 C W M 492 (1904) [s. 153. Bengal 
Tenancy Act] , 5lenat All e Amdar Ah, 
OGW.N 005,607(l905)[amcn.lcddccrce]; 
Janokey Nath Cuba r Brojolol Guha, 33 C 
757, 770 (1906) [no appeal, no jurisdicUon to 
refuse fihng of award] , Bai bhn Vaktuba r. 
Agarsangji, 9 Bom. L R 517 (1007) , s e , 31 
B. 447 [order passed under s 206 making 
additions to the decree]; Baikanta r. Sits, 
38 C 431(1911) 

(1) Gobin Prasad v Chondor Sekhar, 9 A 
480 (1887) [declining to bear snit on merits] , 
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their powers ; and the High Court is called upon to enlarge their too narrow 
view3.(l) li a Court allows an application or decrees a suit which is in fact 
tirae-barred, ivitiiout considering whether it was so or not, it can be said to have 
failed to exercise a jurisdiction vested in it by law, so as to bring the matter within 
the scope of this section. But this cannot be said of a Court merely because 
it has omitted to consider ex proprio moiu the question whether a litigant was 
entitled to proceed out of time by reason of some special provision of law, when 
such a question bad not been raised by him or on his behalf .(2) The High Court 
can interfere under this section when the Court below refused to exercise the 
jurisdiction vested in it by leason of an erroneous interpretation of a provision 
of the Code.(3) 


Ramjitpaa JIal v. Cband Mai, 7 A. 221 (1884) 
[iclosiug juiUdiction on ground suit triable by 
District Court) 5 Badaiai Kuar v. Dmu Rai, 
8 A. Ill (1880) [cROneoas new of bis jutis* 
diction taken by MaosU ; return of plaint) ; 
Mobendra Sundar v. Duiabandhu, lO C L J 
1C (1013) (return of plaint); Vishranath 
Govind v. Rambhat, IS B. 148 (1890) freturn 
of plaint on ground suit governed by ». 
S30J : Sfana Vdzama v. ilallichury, 3 M. 08 
(1880) [refusal to Sle award); Bir; Mobun v 
Rai Uma, 20 C. 8 . 11 (1892) ; » e , 10 1. A. 104 
[refusal to confirm execution salo) ; followed 
in Radhasyam Kat v. DioobundbooBiawas, 
180.L J.633 (1913); NavalcbandNemcbaud 
V AmichandTalakchand.lS D 731(l893)[rc* 
jeetion of appLcatiou for execution) . Amar- 
cband tr. Javalya, 2 1 B. 738 (18SC) (MambWar 
cnoneously bolding be could not receive aeuii 
against bcire) ; Kammatbi v Mangappa, 16 
M, 451 (1892) [Judge dccliniog to entertain 
application for leave to euo In/omd pouptri*. 
erroneously supposing a succession ccrtiOcato 
was necessary] ; Shamrav Fandoji v. Nilojt 
Ramaji, 10 B. COO (1885) (refusal to enter- 
tain application for execution) ; Benodo Slo- 
bini f Sbarat Chundcr, S C 837, 811 (1882) 
[appbcation for revival ol auit); Rama r 
Kuuji, 9 M 376 (1886) [lunsdiclion held to 
bo declined . t he Legal PWicl itioncra Act being 
no bat to suit); Subboji Ban v. Srinivasa 
Ran, 2 31. 201 (1880) [jurisdiction to refuse 
to confirm execution sale deebned] ; Seshadri 
V, Kii^bnan, 8 M. 192 (1891) [dirietion to 
exercise power given by s W4); Mussanjul 
Jameola v. Lucbmiin Fanday, 4 U. L. R. 71 
(1879) [refusal to investigate claim made in 
execution); Jogodanund Singb r Amrith 
Ul, 22 C. 707 (P. B.) (1693) [refusal to set 
aside sale under *. 3l0a]: Katlinbbai r. 
Mulrhind r. Rana Balu. 10 It. Sit (1891) 
Irilusal to grant execution); Collector ol 


Vixagapatam i>. Abdul Kbarixo, 21 M. 113 
(1897) [failure to ezerciso jurisdiction m con- 
eaqueneo of mitconstructlon of s. 412] ; Ms* 
babir Singb v. Bebarl Lai, 13 A. 320i 323 
(1891) [refusal to hear and determine 
appeal) ; Gcrlndra Kumar v. Rajeswori Boy, 
27 C. 5 (1899) [order refusiog to ameml pro* 
bate) . Ragbunatb Cbaran r SbamoKoeri, 31 
C. 344 (1903) [refusal to bear appeal] 5 
Gobind Frasad v Cbandar Sektar, 0 A. 486 
(1887), at p 492 [“Tbo Judge* failed to 
exercise bis junsdictlon. and probably acted 
with material irregularity m diinussuig tlus 
suit on tbo ground that the representatives of 
M. C bad not been made a party," per Edge, 
C. J ) , Vjsbvailatb Govind v Rambbat, IB E. 
148 (1890) [retummg plaint upon erroneous 
conatruclion of s. 639); Vishnu v. Bam- 
ebandra, 9 Bom. L. B. 936 (1907) trejecting 
compUnct under s. 328] ; Zamiian v. Fateh 
Ah, 32 C. 140 (1901) [refuaiag to accept 
pUuit) : Ganesh Suigb v. Kashi Singb, 28 A. 
621 (1906) [arbitration: failure of Court to 
decide 03 to i-alidity of reference) ; Wilbs r. 
Jawad Hnsoin. 29 A. 402 (1907) [refusal to 
boar application for review] ; Akbar Kban v. 
Muhammad All Kban, 3l A. CIO (1909)5 
Ramdoyal i. Upendra Nath. 17 C. W. N. 
(1912) [Specific Relief Act ; refusal to 
grant rebef to plamtill found to bo in 
possession within six months); Kartic i‘. 
Goraeband, 17 C. L J C93 (1912) [omitting 
to deal with merits of an appool] 

(1) Shiia Natliaji v. Joma Kasbinatii, 7 

B. at p 3.'»2 (1883) [the section now extends 
to refusal of jurisibction by a Court through 
a misconception of its authority). 

(2) Panchu Mandat r. Sheikh fsnf, 17 

C. W. N. CQ7 (1013). 

(3) Maiiaraja of lJurdwan ». Aliurbn, N 
C. L J. 60 (1911). 
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Illegality . — Tlic Cist pari o{ the section »lom» to the wonls “<o tw/ftl” 
deals with jurisdiction. Tlic remainder assumes the existence of juriKliction, 
but deals with the mode in which such jurisdiction is exercised. A question 
may arise whether a Court in the exercise of the jurisdiction it pof.sesscs has 
acted nccordinp to law. Such a question relates not to the existence of juris- 
diction, but to the exercise of it in either an illegal or irregular inanner.(l) This 
distinction ha.s not always been preser\'cd, it being in bomc earlier cases considered 
erroneously that the rri\y Council bad decided (2) that only questions relating 
to the jurisdiction of the Court can bo entertained under this 8cctiott.(3) This 
opimon, however, is not tenable, since it practically treats the additional words 
added to the section in 1879 as superfluous or unnecessarily introduccd.(4) All 
that the Privy Connell case really decides U that this section docs not give a 
right 0 ! appeal on questions of law or fact, and that where the Subordinate 
Court has jurisdiction, the High Court can only mierfcro where that Couit 
has acted illegally and with material irrcgulanty 10 the exercise of such 
jurisdietioQ.(5) 

A Court cannot interfere under this section simply upon the ground that 
there has been an erroneous decision upon a question of law or fact.(C) A Court 
that has decided a suit over which it had juriadiction cannot, only on the ground 
that it has arrived at a wrong decision, bo said to have exercised its jurisdiction 
illegally or with material irrcgulatity.f?) Any other view would imp<«e on the 


(1) &M Sulch Lot r. Tara Chand, 2 C. L. 
J. 211, 215 (1005) 

(2) In Anur nusan f. Slieo Baluh, 11 C. 0 
(1£S1). 

(3) Hagnl Bam v. Ji^a 7 A. 330, at 
333 (1835). F. B ; Badami Kuar t-. Dua 
Bai, 8 A. 11, at p. 113, per Fethcram, C.J . 
“ the qucstiona to which a. 622 apphes, ate 
qucrtiona of jurbdicttoa only } ” Natayans- 
sami V. Natesa, 10 M. 424, at p. 428 (1892) 
[“ tho error of proccduro must bo such ns to 
hayo led to the assumption of a jurisdiction, 
etc per M. Aiyar, J.] ; 3Ianishs Erodi r 
SiyahKoya, 11 M. 220, ot pp. 229.230 (1887), 
per II. Aiyar J., “the words 'oct illegally,' 
etc , apply to those eases only in which there 
is an error in tho proccduro by reason of 
which tho Subordinato Court concludes that 
it has, or has not, jurisdiction." This dictum 
was, however, subsequently withdrawn by 
tho learned judgo in Knstnamina Naidu t-. 
Cliapa Naidu, 17 BL 410, at p. 414 (1893). 

(i) Kristnamma Naidu V ChapaNoidu, 17 
31. 410, 414 (1893), and cases pwl . Slohunt 
Bhagnau v. Khettcr 31om, 1 C W N. 617 
(1800), at p. 625; Enat 3Iondul v. Batornm 
Doy, 3 C. W. N. at p. 6S5 (1899) 

(5) SewBux r. Shib Cbundcr, ISC. (1886), 
at p. 230 : and see Slohunt Bhagwan v. Khet* 
ter 3Ioni. 1 C. VC. N. C17 (1890), at p. 624. 


(0) It has, however, recently been hold 
by tho Sfadros Uigb Court that when an 
AppcUato Court erroneously (that is, by 
an error of Law) decided that the Court of 
the drst instance bad or bad not jurisdiction 
to entcrtoia a suit, tho lligb Court could set 
aside the order under this section on the 
double ground of exercise of jurisdiction and 
illegality: Vuppuluri u Seetaramachandra, 
24 3L L. J. 112 (1912) [Aiyar, J , dissenting] 
(7) Amir Hassan v. Sbeo Baksb, If 
L A. 237. s e, II C C (I8M); dist. in 
Fort Chnniog Improvement Co, Ltd. v 
Rown Ab, 17 C. W N. 100 (1912); Slagm 
Bam f. Ji»* Lai, 7 A 3JG (1885) . Sunder 
Daso 31ansaIUm,7A 407(1884), Chattar- 
pal Singh r Raja Ram. 7 A 061 (1885) . 
BadamiKuarr Dina Rai, 8 A. ill (1886) . 
Muhammad Husain t> Ajudhia Frasad, 10 
A 467, 471 (1888) ; Hari BhiLajt v. Naro 
Vishvanatb, 9 B 433 (1835) ; Jivraji r. 
Pragji, 10 M. 01 (1836), Venkubai v 
Lakshman VenLobo, 12 B. 617 (1887), 
Krishna 3Iohim p Kedornath Chuckerbutty, 

15 C. 446 (18SS) . Narayanasami v. Natesa, 

16 3L 424, 426 (1893),. Enat Mondul %■ 
Baloram Dey, 3 C W N SSI. 583, 585 
(1899); Corporation oi Calcutta v. Bhupati 
Roy, 26 C 74 (1893); Mathura Nath t. 
Umes Chandra, 1 C. W. M. 626 (1897); 
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Court the duties ol a Court of AppeaL Mere errors of law and fact can only 
be corrected by appeal. Such as a wrong decision on a question of res judicata (1) 
or limitation, (2} or a merely erroneous construction of the provisions of an Act, (3) 
or a deciaon as to the inadnussibility of a document in evidence,(4) or the rms- 
construction of a document,(6) or a decision that a person was not a legal lepre- 
aentativo within the meaning of sect. 47, on(e (6) Where a Judge having both 
Small Cause and otdSnary )uiisdiction transferred to his file as ordinary Judge 
a suit filed in bta Court as a Small Cause Court suit, it was held that there was 
not a material irregulanty, and that as his decree decided a question of title to 
immoveable property, the High Court could not interfere under its extraordinary 
jurisdictioa, for since this decree could not have been passed in a SmsU Cause 
Court, it was not final.(7) 

The mere fact of a Court baiong come to a wrong decision even on a point 
of law is not sufficient to constitute an illegality or inegularity ; (8) that is, 
an erroneous decision is not by itself any ground for revision. The Privy Council 
have thus excluded one class of cases, but it is still left open to consider m what 


Raghu Nath v. Bal Chatrapat, 1 C. W. N. 
G33 (1837): Sotiah Cbunder Lahiry Hd* 
comiil Iiahuy, 11 C. 45 (1884) : Gopt Koenv. 
Gopi Lai, 21 C. 790 (180t) , Corporation ot 
Calcutta f. Coheo, 6 C. \V. N. 480 (1001)} 
Cooko r. Eqaitabic Coal Co , 8 C. TV. N. 621, 
024(1904); Ross Abton t. Pitambar Daa, 25 
A. 500, 525(1903),iw>rBanctjeo,J , Paraau- 
rama Ayyar v. Seshier, 27 JL 604 (1903) ; 
Kcvli Ciaraa v. Sarat CStuadcr, 30 C 307 
(1903) ; a. c., 7 C. W. N. «5 ; Ram I*I r 
Ratan Lai, 26 A. 672 (1904) ; Joseph v. Salt 
Company, 17 6L 371 (1892) tmistake concern- 
ing principles ol ralualionl , Quare whether 
following cases did not raise points of law 
only : Kirparam v. Slodia, 10 B. 135 (1694) , 
Court o( TVarda r Darmsliiiga, 8 M. 2 
(18S4) ; Pitambar Das v. Jambnsar Munici- 
pality, 17 B. 510 (1892); Ross Abton v 
Fitatnbar, 25 A. 509 (1003) ; Ratel Kdabhai 
r. Hargoran Slamukh. 13 B. 133 ((601): 
tlaulvi 61uhamiiuid r. Byed Husain, 3 A. 203 
(18S0) : Ram Lai r. Batan Lai. 26 A. 572 
(1904) [order rejecting application for 
roriew], dist , Wiilis r. Jawad Husain, 29 A. 
469(1907); Ram Suigli r. Balig Ram, 28 A 
81 (1905). 

(1) Ilari Biukaji e. Naro t'lshianalh, 9 I). 
432 (ISS-T) ; AmritraT Kri^na r. Balkrislina 
Canesh, 11 B. 48't, 492 (1657). 

(2) Sunilar Slngb v. Doru Slmnkar. 20 A. 
73 (1897)} AmrUrav Krishna V. Balkrbbna 
Oan-sh, II D. 499, 492 (1897); AnundaLaK 
I DeUrndra LaU, 2 Ct TV. N. cccxxxir. 
(1H99) . Uamgoiiat t. Jobarmall, 30 a 473 


(1012); but 9eo KsOasb v. Bi^sooatb, 1 
C. W. N. C7 (18ft6>{ Ha? Prasad v. Jalat 
AU, 7 A. 345 (1655); Pitambar Das v. 
Jambusar Municipality, 17 B. 610 (1893). 

(3) RabbabaKhanuint>.Noor3eban Begum, 

13 C 00 (1686): but where It was hold that 
the case did sot fall within a section ot all, it 
was held that the Court had declined juris- 
diction in consequenee ol a miseenstmction : 
Collector of Vizagapatom v. Abdul Khatim, 
21 M 113(1897): and SCO Rama v. 0 

hL 375 (1886), and as to construction ol 
decree, Maulvi Mubammad r. Syed Husain, 
3 A. 263 (1850). 

(4) MadhaTTav Ganeshpant V. Gulabbhai 
Latlubhai, 23 B. 177 (1693) 5 but aeo Fetteh* 
eband Harchascl v Kiaan, 18 B. 014 (1893), 
where there was revision of an order excluding 
adocument for want of stamp ; and Gurunath 
Slirinivas v. Chonbasappa, 18 B. 745 (1693), 
admitting a document though uufCgist^r*'^* 
But soe Benod r. Ram Sarup, 10 C. TV. N. 
1016 (1012). 

(6) Dasmth Rai v. Bheodin Rai, 10 A 39 
(1893). 

(6) Ganga Oiamn Bbiittocbarjcc Bosbi 
Bhnsiian Roy, 32 C. 572 (1905). 

(7) Han Bala Gackauad v. Ginpalroo 
rakhurjitan Gaekawad, S3 B. 190 (1913). 

(8) Krislnamma Naidu v. Cii.ipa Naidu, 17 
M. 410 (1893), nl ^ 412; Sliith Narain 
Mookerjeo v. Baikuntha Nath I»ar, 11 
C. W. N, 857 (1007) j Narayan r. Nagindos. 
30 B 113, 115 (1005). Seo Knat Jfondul v. 
Balowin Dev, 3 C. TV. N. 531 (1890). 
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other ca'ci tlic clau«c m.iy he niii'licahle (1) ThisisjuiucMionoftlifficultj*, bi<on 
which there ha<) hce» con'hlcrahle conflict o{ oinnion. There may he n decision 
which is erroneous, hut not illegal or materially irrepilar.(2) It is not always easy 
to draw a clear line between an illegal exercise of jurisdiction and A mUtalcc of 
law f3) A distinction has been drawn between an irregular act and an erroneous 
decision, (1) but the distinction is, ordiiiaril} at least, of little use, as the illegal or 
irregular act is generally preceded by, and based upon, an erroneous decision. 

It is not difficult to give examples of extreme cases The difficulty exists 
as to those falling within the^c liinita. Thus, a wrong decision bared uj*on an 
erroneous construction of sect. 11 that a suit is not barred by res judicata is no 
ground for revision, (5) but a Judge would net niogally who, while admitting 
that a ease fell nrithin the section, held that as the former decision was erroneous, 
ho would on this ground detertnine the point again ;(0) or if ho directed, con- 
traiy to the provisions of sect. CO. that m execution of a decree the tools 
of a judgment debtor be sold (7) So it has been held tbat this part of the section 
contemplates a pcr\*er«c decision on a (Question of law or procedure— that is, a 
deebion involving a conscious departure from some rules of law or procedure (8) 
The Calcutta High Court has gone further, and held that while acting 
Avith “maten'nl irrttjiilarihj” implies only the committing of an error of pro- 
cedure, acting “ iUc;]alhj ” docs not mean the same thing, for Courts may commit 
gross and palpable errors other than those of procedure which would justify 
it being said that they had acted “ iUcgalltj ; ” and that this part of the section 
was intended to authorize the Tligli Courts to interfere and correct gross and 
palpable errors of Subordinate Courts, so as to prevent gross injustice in non- 
appealable eases ; and tbat it was advisedly expressed in indefinite language from 
thcdifficulty of defining exactly the classes of cases which may stand in need of such 
extraordinaryintcrfcrcnce Inthisview.tbequcstionwhelberanycasecomesunder 
the clause has to be determined with reference to tbc grossness and palpableness of 
the error complained of, and to the gravity of the injustice resulting from it.(9) 
Coming to the particular apphcation of the section, tbc following cases 
have been expressly held, or may perhaps be considered to have been held, 
to come under the beading of acting '* tUcgally : ’’—the rule of adjudication 
being tbat a Judge shall decide, secundum allegata et jtrobata, a Judge Avas held 


(1) Kristaamma Xsidu v. Cbapa Nasdu, at 
p 41S: and see Mobont Chagwan f. Kbettei 
iloni, 1 a W. N. C17 (189G), at p. C2G. 

(2) Har Prasad v. Jafar All, 7 A. 315 
(1885), at p. 351 

(3) Sew Box V Stub Cbundcr, 13 C. at 230 
(188G] i Dobo Das f. Alohunt Ram, 2 C W 
N 474 (1898), at p 477 

(4) Enat Mondul v. Baloram Di-y, 3 C. W. 
N C81 (1899), at p 5S5, per Banerjee, J. 

(6) Vide ante, p 474. 

(G) Har Prasad t-. Jafar All, 7 A. 315 
(1885), at p. 301. Vide p<wl , and sro 
Rabbaba Ivbanum t' Koorjeban Begum, 
13 C. 90, at p. 03 (1850), where it was said 
that if the Subordinate Judge had held that 
8. 32 had no application to interpleader suits 


there would have been a faJuro to exercise 
jurisdiction : but what he in fact did was to 
put an enoncous construction on that section. 

(7) Badami Kuar o. Dinu Rai, 8 A. Ill 
(188C),atp 115,ti(fcpci«<. 

(8) Knstnainma Naidn t. Chapa Naidu, 17 
if. 410 (1893), F. B : but see 08 to this ease, 
iloliuntBbagwanv.Khettcr&Ioni, IC. W K. 
617(1890), at p 025. 

(9) Mohunt Bhagnon v, Khetter Mom, 1 
C W N.C17(l896),atp C30 (Bannerjcc and 
Gordon, JJ ) ; 31athnra ICath v. Umes 
Chandra, 1 C W. N 026 (1897), per Banerjee, 
J ; RagbuKathv. RuChatraput, 1 0. W. N. 
633 (1897), per Banerjee, J j tonlra, per 
ilaclcan, C J , in Enat Mondul r. Baloram 
Dey, 3 C. W. Jf. 681 (1899), «t p, 5S3. 
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Court tlie duties oi a Court o£ Appeal. Mere en’ors ot law and fact can only 
be corrected by appeal. Such as a wrong decision on a question of res judicata (1) 
or limitation, (2) or a merely erroneous construction of the provisions of an Act, (3) 
or a decision as to the inadmissibility of a document in evidence,(4) or the mis- 
construction of a document,(5) ot a decision that a person was not a legal lepie- 
sentativo within the meaning of sect. 47, ante (6) Where a Judge having both 
Small Cause and ordinary jurisdiction transferred to his file as ordinary Judge 
a suit filed in bis Court as a Small Cause Court suit, it was held that there was 
not a material inegulanty, and that os his decree decided a question of title to 
immoveable property, the High Court could not interfere under its extraordinary 
jurisdiction, for since this decree could not have been passed in a Small Cause 
Court, it was not final.(7J 

The mere fact of a Court having come to a ivtong decision even on a point 
of law is not sufficient to constitute an lUegahty or irregularity ; (8) that is, 
au erroneous decision is not hy itself any ground for revision. The Frivy Council 
have thus excluded one class of cases, but it is still left open to consider in what 


Raghu Nath v. Bal Chatraput, 1 C W. N 
633 (1807); 6oti«b Chandcr liatuiy v. Nil. 
comul Lahlry, 11 0.45(1881): GopiKocnv. 
Oopi IaI, 2( C. 799 (1891) ; Corporation of 
Calcutta V. Ck>Iieii, C CX W. N. 460 (lOOl); 
Cooko t>. E<^aitablo Coal Co , 8 C. W. N 621, 
611(1904): Ross Alston V. Pitambar Das. 25 
A. 509, 525 (1903), per JUnerjee, J. , Parasu- 
rama A 77 ar v. Ashler, 27 M. 604 (1002); 
Kali Chatan V. Sarat Chundcr, 30 C 397 
(1903) : a. c., 7 C, W. N. 645 : Ram Xa\ v 
R atan Lai, 26 A. 672 (1004) : Joseph «. Salt 
Company, 17 37 1 (1892) [mistake concern- 

ing principles of valuation]; Quart whether 
following cases did not raise pointa of law 
only I Kirparara v Hodia, 19 B. 135 (1894) , 
Court of Wards p. Darmahngu, 8 AC 2 
(1884): Pitambar Das t>. Jambnsar Muniei- 
pality, 17 B. 610 (1892); Ross Alston r. 
Pitambar, 25 A. 609 (1903) ; Patel KiUbhai 
V. Hargovan Atansnkh, 19 D 133 (1891); 
Alaulri Muhammad v. 8ycd Husain, 3 A. 203 
(18S0); Ram Lai v. Ratan Dil, 20 A C72 
(1904) [order rejecting application lor 
review], (list , WiUIs v. Jawad Husatn, 29 A. 
4CS (1007) ; Bam SingJj r. Salig Bam, 28 A 
84 (1905). 

(1) Ilati Ebikaji v. Naro V'lshvanatb, 0 Ik 
432 (189.5); Amriirar Krishna r. Bolkri^na 
Canesh, U 11. 489, 492 (1887). 

(2) Sun<lar Siogb r, Dorn 8bani>ar, 20 A 
73 (1697); Amrttrar Krishna r. BalkrMma 
(lan-sb.UB. 499,492(1887)5 AnumlaLnU 
«' Dc<)cn>(ra Lalf, 2 CL W. N. cccxxxiv. 

( IhOS) , Uams«ilM! r. Jolumnall, 39 a 473 


(1912): but see Kailash v. Bissonatb. I 
C. W. N. 67 (1896); Har Prasad v. Jalat 
All, 7 A. 345 (1885): Pitambar Das i' 
Jambusar hlmueipality, 17 B. 610 (I89S). 

(3) RabbabaKbaDumu.NooijaliaD Begum, 
13 C 00 (1886): but where it was held that 
tho case did not fall within a section at all, it 
was beJd that tho Court had dechoed juris- 
diction in consequence of a misconstruction i 
OoUcctor of Vi 2 agapatom v. Abdul Khatim, 
21 M 113 (1607): and SCO Rama v. Kuoji. 0 
bL 376 (1880): and as to construction of 
decree, Maulvi Muhammad v, Syed Husain, 
3 A. 203(1860). 

(4) Madhavrav Ganeshpant k Culabbbai 
Lallubhai, 23 B 177 (1893) ; but see Fatteb- 
chand Harchand v. Kisan. 18 B. 614 (1893), 
where there was revision of an order excluding 
adocument for want of stamp ; and GurunatJi 
Sbrinivas v. Cbenbasappa, 18 B. 745 (1893). 
admitting a document though unregistered. 
But SCO Benod v. Bam Sarup, IC 0 W. N. 
lOlC (1012). 

(B) DaerntU Rai v, Bheodin P.ai, 10 A 3'J 
(1893). 

(C) Oanga Cliaran Bbuttacliarjco v. Sosbi 
BhusUan Roy, 32 C. 672 (1905) 

(7) Hon Balu Geickattod v. Ganp.itrao 
lA)churjIrB0 Coekawad, 33 B. 190 (1913) 

( 8 ) . .• - - 

Jf 41 • 

Slookc , . . ■ ' ■ ■ 

0. W. N. 857 (1907) j Narayan v. Nagindis. 
30 B 113, 110 (1005). See Enat Mondul r. 
Baluram Dey, 3 C. W. N. 631 (1899). 
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other ca«ci the clause juay he ftj'i'licnblo (1) ‘lh)fli8aqu^‘-tionoI difliculty.upoti 
which there has been considerable conflict of opinion *1 here may be a decision 
which is erroneous, but not illegal or inalennllyirregiilnrfS) Ilisnotalwa 3 flca<<y 
to draw a clear line between an illegal exercise of jurisdiction and a mistake of 
law (3) A distinction has been drawn between an irregular act and anertoncous 
decision, (1) but the distinction is, ordinanl} at least, of little use, as the illegal or 
irregular act is generally preceded hy, and bailed u|K»n, an erroneous dcci«ion. 

It is not difOcult to give examples of extreme cases The difficulty exists 
as to those falling within these brmta. Tliua, a srrong decision bared upon an 
erroneous construction of acet. 11 that a suit is not barred by rtajudtcala is no 
ground for revision, (5) hut a Judge would act illegally who, while admitting 
that a case fell within the section, held that ns the former decision was erroneous, 
he would on this ground determine the j*omt again ; (6) or if be directed, con- 
trary to the provisions of sect CO, that m execution of a decree the tools 
of a judgment debtor be sold (7) So it lias been held that this part of lb© sect ion 
contemplates a pen'orsc decision on a question of law or procedure — that is, a 
decision involving a conscious departure from some roles of law or procedure (P) 
The Calcutta High Court has gone further, and held that while acting 
with “ma/erifll irregutarioj" implies only the committing of an error of pro- 
cedure, acting “ tUcgaUij ” docs not mean the same thing, for Courts may commit 
gross and palpable errors other than thexe of procedure which would justify 
it being said that they had acted “ illcgalhj ; ” and that this part of the section 
was intended to authorize the High Courts to interfere and correct gross nnd 
palpable errors of Subordinate Courts, so as to prevent gross injustice in non- 
appcaUble cases ; and that it was advisedly expressed in indcfimte language from 
thedlfficultyof defining exactly the classes of cases which maystand in need of such 
cxtraordinaryintcifcrcncc latliisvicw.thcqucstionwhethcraaycasecomesuiider 
the clause has to be determined wnth reference to the gtossness nnd palpablcncss of 
the error complained of, and to the gravity of the injustice resulting from it.(9) 
Coming to the particular application of the section, the following cases 
have been expressly held, or may perhaps be considered to have been held, 
to come under the heading of acting "illegally — ^tJic rule of adjudication 
being that a Judge shall decide, secundum allegata et probata, a Judge was held 
there would have been a failure to exeieiso 
junsdictxin ; but what he u fact did waa to 
put an erroneous construction on that section, 

(7) Badanu Kuar o. Dura Itai, 8 A. HI 
(ISSC), atp. il5,ridej>o)L 

(8) Knstnnmnia Kaidav. Chapa Kaidu, 17 
SL 410 (1893), F. B. , but see as to this case, 
Slohunt BbagwaonKhellerUoni, 1 G. W. N. 
617(l89C),Btp C25. 

(9) Mohnnt Bhagvan r. Khctter hloni, 1 
C W N. C17 (189C),atpi, C26(Bannerjco and 
Gordon, JJ ) ; llathnn Kath v. Umes 
Chandra, 1 G W, N 626 (1897), per Banerjec, 

J ; Ragbu Kalh v. Ru Chatraput, 1 C. W. K. 
633 (1897), ptr Baneijee, J. ; contra, pgr 
llaclcan, C,J., in Fnat Mondul v. Balorasi 
Dcy, 3 Cl W. N. 681 (1899), at p. 683. 


(1) Kristnamma Kaidu v, Chapa Naidu, at 
p. 418, and see Mohoot Bhagwan v. Kbcttcr 
Mora, 1 C. W, N. 617 (189G), at p. 020. 

(2) Har Prasad t'. Jafar AL, 7 A 315 
(1883), at p 351. 

(3) Sew Box V Shib Cbundcr, 13 C. at 230 
(1886) ; Debo Das e. Jlohant Ram, 2 C. W. 
N. 474 (1893), at p. 477 

(4) Enat Mondul v Balorara Dcy, 3 C W. 
N 581 (1899), at p 585, per Banerjee, J. 

(5) Vide onie, p. 474. 

(6) Har Prasad r. Jafar Alt, 7 A 315 
(1885), at p. 351. Vide post; and see 
Rabbaba Khanum r. Noorjeban Begum, 
13 C 90, at p. 93 (1880), where it was said 
that if the Subordinate Judge had held that 
s 32 had no application to interpleader auita 
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to have acted illegally in rai^g a question ol the execution oi an instrument dii 

when execution -was admitted ; (1) the appointment of arbitrators against consent tv 

o£ one of the parties, the order of reference to them, their award, and the decree <>1 

■ passed thereon ; (2) entertadning an application to set aside an ea; parie decree at 

after the time allowed by the law of limitation ; (3) or setting aside an ex parte \ 

decree without notice to the plaintiff; (4) admitting that a matter was litigated v 

under the circumstances described in sect. 11, atJte, but holding that the former < 


decision was erroneous, and on this ground determining it again ; (5) admitting 
that a claim could have been made part of a suit fotmeily tried, but holding 
that the circumstances were auch os rendered it inequitable to apply the pro* 
visions of 0. II. r. 2, post, and allowing a plaintiS to sue ; (6) a Judge, professing 
to act under sect. 206 of the last Code, saying that dismissed ” means “ decreed," 
and thus alterlug the whole nature of the decree under the colour of amending 
it ; (7) a Judge reviewing, in disregard of the provisions of sect. 024 of the same 
Code, a judgment of his predecessor ; (8) a Judge, before whom witnesses 
arc produced, dismissing the claim without bearing them, on the ground that 
the plaintiff’s story is obviously untrue; (9) Judge refusing to give effect by 
amending decree to his predecessor’s decretal ordcr;(l0) refusing 8ummonse8;(ll) 
passing a decree where there is no evidence at all or admission to support it;(l2) 
the Judge addressmg himself to matters entirely foreign to the inquiry ho had 
to make;(13) erroneouslyholdingthat a particular Act or section of it is applicable 
to the case, and that by reason of that Act or section the suit does not at all he; (14) 
not permitting a plaintiff in a suit brought upon two hiindis to adduce evidence 
of payment otherwise than by tbc hundis , (15) excluding from evidence a docu- 
ment because not stamped ; (16) admitting a document in evidence though 
unregistered ; (17) allowing a tenant to dispute hie landlord’s title; (18) 

(1) Goialt Dabajitr. Vithal Narayan, 11 B. (12) Shields v. Willanson, 9 A. SOS, 409, j>cr 

4U5(1887). Broadhurst, J. ; Edge, C.J., considered Uw 

(2) Pagardine.Moidin,C)L 414 (1882), held case to be one of absence of jurisdictions and 

aWetoconaUtutoacasootmatenaliTTcgulanty. wo Uanisha Eradi v. SiyaliKoya, 11 M. atp 

(3) Har Prasad r. Jafat Ab, 7 A 345 232 (1887) ; Bisscssui Pas r Johann Smidt, 

(1885) [««f gM. whether ui this case thcro waa 10 C W. N. 14 (ID05). 

not merely an error of law in coostniing art (isj i>,bo Das t-. Mohunt Ram, 2 R W. K. 
lOlo! the Lunitatjon Act, and whether same 474,478,479(1898); foil, Copal Chandra v. 
criticiim d<xa not apply to Dasnea, J , judg- Bigoo Mistry, 8 C \V. N. 79 ( 1 003) (pauper 
meat in Iviistnamma Naidu v. Chapa Eaidu, application] 

J7 51. at p 421 (18M)). ji 4 ) Jugohundliu Pattuck r. Jadu Chose, 

(4) Subbiah c. Dilawar Khan, 24 51. U J. 15 (\ 47. GO (1887), held also to be material 

482(1913). irTt-guLarity : foil m Shri Yishvambhur 

(0) Har IVasad r, Jafar Ah, 7 A. 345 Shri Vasuilev, 1C R. 708 (1892), in which 
(1885), atp 351, j'frilahmoml.J,, who held coneersoly the Judge erroneous]/ )ie)d lum- 
it, as wtdlaa the nest four cases, to be casta aclf bound to make the order tomplainc<l of. 
both of illegality and niatCTial iricguhmty. (15) Clienbosapa t. lAkshman Ramcliaii- 

<fi) Il>. ra, 18 IJ. 309, 372 (Ih'U) 

(7) Ib , at p, 352 (lie caw icfciTcd to u (16) Fatehehaml narvliaud i\ Ki«an, IS Ik 
.Vurtar. Ganga.TiV. Ill (I 880 JJ €14(1893), ttdqa , see p.474, n. (4),o«r<’. 

(9) Ib. (9) lb (1?) Guruiiath Shriruvas ». Chenbasapi'n, 

(10) Balmakunde JatanlA>11,6A. 125,219 18 B. 745 (1893) , sed yu., srr lost note, 

ilssj), held also to bo matcTtal irregularity. (18) Patel Kilablial f, llarp'ivanllaiu-iikli. 

(M) Kajl .\hma<t r. Ka)i hlahamad, 9 B 19 B 133 (1801); ««d yu , whelber tins was 
Jy* Us51). not mcrei/ a mistake of law. 
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«Urocting. contrary to the proviMons of fcct 260 of tlic Ia«t Cwlr, flmt in execu- 
tion of n fleeter tho tools of n judgment debtor l>e rol(l:(t) making an 
order without hearing the party'# pleader; (2) A suing R for some property 
and the Court pving a decree to C, who was not n party to the suit : (3) the 
adoption of a procedure different from that providctl by law, and such as to 
cause matciial injury to the suitor; the application of a section of the Code 
to a ca«c to which it does not apply ; (t) holding wrongly, and contrary to 
authority, that there U a causa of action ; (5) refusing to male a person a party 
to a proceeding ; (C) a Judge or assesvir hearing a case who haa an interest in 
it; (7) Appellate Court questioning, contrary to the express provisions of the 
Statute, the admissibility of document improperly atamped, but admitted in 
evidence by Court of first instance ; (8) attaching under a personal decree trust 
property; (9) non-suiting a plaintiff, aueh a procedure not being permitted by 
the Code ; (10) decree in pauper suit omitting to order plaintiff to pay Court fees 
when suit dLimissed;(ll) omitting to state a ease under sect. 60 of the Presidency 
Small Court Act ;{12) a District Judge revoking a sanction granted byaSubordlnate 
Court on the ground that ‘‘a sanction could not be granted to o third party. ”(13) 
Irregularity.—'Tu’fc as in the reported eases, question# of illegality are 
mixed up with thovs of jurisdiction, so it is not easy always to distinguish “ iWe- 
galily" from "material irrrguUiriiij" In (act, as will have been seen from 
the notes to the last paragraph, the Courts have often spoken of the same act 
as being both an illegality and irregularity A distinction has been drawn 
lietwecn cases in which a Judge omits to do something which a Statute 
enacts shall be done, and cases in which a Judge does something which a Statute 
says shall not he done. In the former case, the omission may not amount to 
more than an irregulantj" in procedure. In the latter, the doing of the pio- 
hihited thing is ultra fires and illegal, and without ]nrisdictlon,(14) using the 
latter term in its broadest sense. It has been said also that material " uTcyu- 
lartiy" implies only the committing of an error of procedure, whilst acting 
‘‘lUegallij" means something more.flS) One thing is clear, namely, that an 
irregularity is something less than an illegality, and before the Court will interfere 
irregularity; follonpd in Sn ProsadNaram 
V Duibm G«ndd, 18 C L J (U3(19]3); 
hut soc Rabbaha Khanum •• Ifoor}cban 
Regain, n 0 W (1886) 

(7) Kadiinath KbaagiTsIa v O>licc(or ot 
Poona, 8 R 503 (1884); Svamirao v 
Collector of Dbarvrar. 17 R 299 (18(6) 

(8) Shulafpa ■ Irara. 18 B 737 (ISa3) 

(9) In re Shard, 28 C 674 (1001) 

(10) Vasodeva r CbiDiMsami, 7 liI 584, At 
p 586(1881) 

(11) Collector of Kanarav Bambhat, 18B 
454 (1893) 

(12) Seshai)UDalr 3IunuBami,20M45$( 169G) 

(13) Ram FVasadMalla («are},37G.13 (1909). 

(14) Ramcahur Kngh r Sheodin Singh, 12 
A. 510 (1889), F. B. 

(15) Blohnnt Bhagwan v. Khctter Mont, I 
C. W N. 617 (1896), rwfa anU, p. 455 


(1) Radami Kuar o. Dinu Rai, 8 A. Ill 
(1880), at p 115, per Straight, J. , and per 
Mahmood, J . in Ilhan Singh v Basant Singh, 
8A 519(1880), at p.5295 andprrl'rerclyan, 
.T., in Sew Bus r Shib Clmnder, 13 C 225 
(1880), at p 231 (the word “ coWs ’’ should 

“tools 

(2) Chakrapani r. Varahalamma, 18 5L 
227 (1891) 

(3) Sew Bus e. Shib Chunder, 13 C 225, 
230 (1880) 

(4) Ib. ; considered also apparently to be 
a material irregulanty. 

(5) Boss Alston v. Pitambar Das, 25 A, 
.OOO, 624 (1903) ; ted gu , whether as held by 
Banerjee, J., contra, there was not mersly an 
error of law. 

(C) Khettramoni Dasi v Shyama Chum, 
21 C. .539 (1891), held also to be material 
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it must be sbovm to be material—tUat ia, an irreguIaTity wbicb has prejudicially 
aSectcd the merits of the case. 

Certain cases of what has been Iield to be material irregularity mil bo found 
noted in the commentaTy on “ acting illegally.” Other reported cases are 
detertnimng an issue nrliich does not really arise in the case, and basing the 
decision on such determination ; (1) omissions or errors of procedure in the 
investigation of a matter, such as the omission to comply with the procedure 
prescribed by sect. 3 of Act XIX of 1841, relative to curators ; (2) entertaining 
and granting an applioation under sect. 108 of the last Code, without notice 
to the other side, in contravention of the directions of sect. 109 of the same 
Code ; (3) determining a suit upon an issue which was not one on which the 
dispute between the parties could be properly adjudicated upon ; (4) treating 
delivery of summons by post to a person who was not shown to have been the 
defendant as good service ; (5) Judge and Assessors sitting to detennine amount 
of compensation to be awarded under liand Acquisition Act, and refusing to 
take into consideration any of the matters prescribed by sect. 24 of that Act, 
or improperly taking into consideration any of the matters prohibited by sect. 
23 thereof; (6) Appellate Court disposing of a suit on a point taken by itself 
in appeal without afiording the patties an opportunity of proving what was 
necessary to meet that point, or deciding the suit without hearing the parties 
at all; (7) where evidence has been improperly taken; (8) appointment of a 
curator under Act XIX of 1841 without holding inquiry under sect. 3 of that 
Act ; (9) grant of leave under sect 18 of the Religious Endowments Act on an 
unverified petition not presented m Court ; (10) in contravention of sect. C29, 
now 0 XLVll. r. 7, entertaining an appeal from an order admitting a review ; (11) 
going into a fresli point on a new trial, the maieriaU necessary for its decision 
not being before the Court ; (12) wrongly holding as regards service, and there- 
upon passing ex parte decree ; (13) refusing to draw up a preliminary decree in 


(1) Venkubai r. Venkaji Anaj«, 12 B CI7 
(1887). 

(2) P^pa^l 1 n 8 ^ t* Collector oC Godavari, 12 
T>1 311,314,317 (1889). 

(3) Badatni Kuar v. Dmu Rai, 8 A 111 
(18S0), at p. 115, yer Straight, J. ; and jicr 
DlalimcoJ, J., in Dban Singli v. Basant 
Siitglt, S A. 510. at p 529 (18SC). 

(4) Itudrappa v. Narsmgrao, 29 D. 213 
(1901). 

(5) Jagannath Brakhbhan r. Sasaoon, 18 
B. 000(1893) 

(G) Joseph t’. Salt Company, 371 (1892); 
but as to & mistsko concerning the princijilcs 
ot valuation, ib. 

(7) Knstnamraa Xaidu t. Chapa Xaulu. 
17 M. 410 (1893), at p. 421, per Batiea. J. 
llhe rcjst of tho Bench, bonder, agrml in 
dismissing tbo petition) ; a» to the lost point, 
K-o Cliakra Tanl iv Yarahalamma, 18 5L 227 
(1891), nbero tho Court Interfered, an ortVr 
liAMUi: been pMwd nithnnt bearing tlie 


porty’e pleader. So also where a party has 
not been permitted to adduce ovidcnco : 
Chenbasappa v. Lakshman Raiachandra, 18 
B. 309, at p. 372 (1803). 

(8) Sbiva Nathaji v. .Toma Knslunatli, 7 B 
341 (1883). at p. 357. 

(9) Ivrishnasami Bannikondar v. Tiluthn- 
krisbna Fannikoiidor, 24 31. 304 (1900). jitr 
Shephard, J., Arnold ^Vlllte, C.J., holding 
that tho Judge acted without jufi'uhction or 
«ith material irregularity. 

(10) Amdoo Sfujanv, JIuLaramad Davud, 
24 H. C8S (1901). 

(U) Abdul Sadifjv. Abdul Aiiz, 21 A. 152, 
154 (C698} : an, how o^ or, it >\ as Iicid tivst the 
District Judge had no poaer to act aside the 
ordcr.^ti nhetUcr tho (lucstion was not one of 
jurivdietion. 

(12) Italli V. Parmanand 13 B. 012 

(18H9) 

(13) Abraham PilUi r. Donald Smith, 29 
M. 324 (lOOOJ. 
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acfordanco with the fmiUnpi ; (1) onlcrinp the Amount iltpo^Ucd lo lie rotiimcd 
fo the transferee of a non-transfrnxhle occupaney-holdmg ; (2) failing to decide 
an Usuc which became necessary by the revcrBal of the decision of other i<sucs 
by the first Court ; (3) an order for consolidation of suits which la erroneous in 
principle and will lead to irremediable mischief ; (4) allowing withdiwwal of 
suit under 0. XXIII r. 1, with leave to fdc o fresh suit on the same cause of 
action after tho defendant had obtained a decree in his favour ; (5) interference 
by a Collector, under sect. 23 of the JIamlatdar’e Court Act, with the findings on 
fact of a MnraUtdar which arc on Iheii face legal and regulnr,(6) It has been 
held that failure of a lower Appellate Court to frame and try tho requisite issue 
under 0. XLI. r. 2o may, under certain circumstances, be a material irregu- 
larity (7) Hut the mere fact that a lower Court erroneously refused to allow 
amendment of a plaint is not ground for intetfcrencc.(8) 

“May pass such order." — The words employed indicate very wide 
powers, and tho Coioit may do or direct anything to be done which it consnlers 
called for under the circumstances. The actual order will, however, be con* 
trolled by these lattcr.(0) \\nicro the decision of a Court of first instance, 
or of both such Court and tho Appellate Court, are without jurisdiction, 
the Couit has set aside both decisions and letumed the plaint for presen- 
tation in the proper Court (10) In such a case there has been no trial, 
and the High Court will not undertake the functions of a Court before whicli 
tlio cass should have, but has never, gone Wlierc want of junsdietion is 
alleged as regards tho Appellate Court only, if the latter Court exceeds its juris- 
diction, tho High Court may set aside that portion of the order whiclt 
was in excess of jurisdiction ; and if the Appellate Court bad not jurisdiction 
at all, it may set aside the decision altogether, aud may refer tho appeal to the 
Court whicli had jurisdiction, even if it were too late to prefer a fresh appeal 
to that Court (11) But if the original order was non-appcalablc, the Court, 
in setting aside the decision on appeal of a Court not possessed of juris- 
diction, will not enter into the question of the ments in order to deter- 
mine if the first order was correct or not (12) It has been held that tho 
Court may at least pass any order which it might be authorized to pass on second 
appeal (13) The question, however, whether the High Court, in dealing with a case 
under this section, can examine the evidence and itself investigate the facta is 
the object of conflict. In some cases it has done so ;(14) in others not (15) 


(1) Sidhanath v. Ganesli, 14 Bam. L. It 
OIC (1012); 37 B CO. 

(2) Kalanit' Fulmaiu,lSC.L.J.3SS(1912] 

(3) SibaSautv.Xitai,15C.L J 114(1011) 

(4) Kali Charan r Surja Kumar, 17 
C W. N. 52G (1012). 

(5) Ekuath v Ilano}i, 33 B. 2G1 (1011) 

(C) Kashiram v. Rajiram.SS B. 4S7 (1011) 

(7) Ramjaa v. Iwlia General Narigalion 
RaawayCo.lCC W N 424(1011) 

(8) Vcnkatasubliiab t. PeRliachclluni, 21 
ILL J 130(1011) 

(9) See Sarnam Tewari r Bakina Bibi, 3 
•417 (1831), at p. 420 • 

(10) lb. 


(11) /nreSubjan Oatagar7B L R (F B ) 
351 (I8CC) 

(12) In re Docoavt Kazi, D L R (F B ) 
517 (IhOO), 

(13) Msulvi Muhammad r Syed llu^am. 3 
A 203 (I8S0), F. B . liar Praaad v Jafar 
All, 7 A. 315 (1885), at p 340 

(14) Kailasb Cbaodra v Bis<ioiiath Pora- 
mame, I C W N 67 (1896), ShicIJa t. 
Wilkinson, 9 A 398(1887), and aco Jlauln 
JIuhsmmail r Syed Ilusain, 3 A 303 (18S0), 
at p. 204, per Stuart, G J , Sornani Towari 
I Sakina llibi, 3 A 417 (1831), at p. 410, 
per Stuart, CJ. 

(15) lUraraor Babaji,2eB.C30,atp.C32 
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Execution of orders passed in revision.— The same procedure which 
applies to Higli Court decrees in appellate jurisdiction must be applied under 
sect. 141 to orders in rcviaional jurisdiction. Application for execution of such 
orders must be made to the Court whose decree is revised, and that Court must 
execute the decree or order passed in revision according to the rules prescribed 
for the execution oi its own decree3.(l) 

Appeal from orders passed in revision. — ^The Bombay and Allahabad 
High Courts have held that the Letters Patent provide for an appeal only from 
a judgment passed in the ori^nal or appellate jurisdiction of the High Court, 
and that therefore no appeal lies from an order of a single Judge dismissing au 
application for the exercise of its rcvisional juii8diction.(2) The same view 
was at first taken by the Madias High CouTt.(3) It was, however, Bubsequcntly 
held, by a PuU Bench (proceeding, as regards some opinions of the Judges, on 
the ground that the revisional is part of the Court’s appellate jurisdiction), that 
au appeal lies against an order made by a single Judge of tbe High Court under 
this section, when such order amounts to a )udgment.(4) And this case has 
hecu recently followed in the Calcutta High Court where it was held on appeal 
that an order made by a stogie Judge sitting on tlie original side interfering 
wth a judgment of the Presidency Small Cause Court is a judgment withm the 
meaning of sect. 15 of the Letters Patent and is appealable. In this case one of 
the Judges was of opinion that a comparison of the Charter Act, the Letters 
Patent and tbe Presidency Small Cause Courts Act leads to tbe result that the 
High Court has a right to interfere by way of revision; and another Judge 
expressed the view that the revisional is a form of the appellate jurisdiction's) 
An order passed under this section, deciding that a certain person sliould be 
allowed to sue as a pauper, was held not to be a final decree in an appeal 
within the meaning of sect. 095 of the last Code, nor a final judgment 
made on appeal within the meaning of sect 39 of the Letters Patent; and it 
was held, on an application for leave to appeal to the Privy Council against such 
an order, that the High Court had no power to grant a certificate. (6) 


(1803) ; ItalUr.PamansndJcwraj, 13B.&t3 
(1880), tit pp. &t7,(>48Iwhero the High Court. 
rcTpreing the decision of tbe Smull Cliu*tc* 
Court, remitted the case to bo disposed of 
According to law; nnd «o Sr^bammAl r. Mo- 
nwami, 20 >1. 338 (1800)]; cC. Scsbadri v. 
]irislmsn, 8 M. 102, 103 (1884); end w«o 
MAidsliA Kradi r. SiiAli Koya, 11 M. 220 
(1887), At p. 230 l“In revision we *ro no 
doubt bound to Accept the (acU aa found by 
tho Subordinate Court, prorided that they 
AK> »o found upon legal evidence and tlwro 
no Tttotcrial irregnlAtity in their procedutv,” 
Kcrnan, J.) 

(1) GoUf GoW«*nbrtg. 10 B. WO (1891) 

(2) Ah r. All AU, 28 A. 133 (1003) ; 
fliralAl r. Bat A*i. 22 B. 801 <1807) Cappl*. 


cation under a 23, Provincial Small Conno 
Court Act] ; and see prr Edge, C J„ in 
.Mubammad ffaim-uMah r. Ihs.'in.uIIuh Khan, 
U A. 220(1802), ot p. 232 

(3) Sriramulu r RamAvim, 22 M. 100 
(1603) (reviMon'il application under tlii< 
section] 

(4) Chappan i. Moulin KuUi, 22 M <’•3 
(1893.) 

(5) Shew Frovad llungsludhur v. Rara 
Chunder Ifari Bax ; Kalonram Sitaram v. 
Ram Chunder Ifan Bux, 41 C 323 (1013) : 
disfinguiahmg Iliralal i'. Bal Ai!, supra ; 
and aco Goblml r. Kunja, 10 C. K J. 407 
(1909). 

(0) Bobu SaUn I. Gopal Chandra. 8 C. V>. 
K SOOflOftt) 



PART IX. 


SPECIAL PROVISIONS RELATING TO THE 
CHARTERED HIGH COURTS. 


116. This Part applies only to High Courts which are is. 63i.] 
Part to »ppiy poly to Of hereafter bo established under the 

pertain High courts. Indian High Courts Act, isni. 

117. Sara as provided in this Part or in Part X. or in rides, [s. 632.) 
Application ot Cote to the provisions of this Code shall apply to such 

High Court*. High Courts. 

. High Court8.--U was held that neither under this section nor sect CSS 
of the last Code was an appe.al under clause 15 of the liCtters Patent affected 
by sect 088 of that Code (1) It has been hehl that sect C29 (now 0 XLVII. 
r. 7) applied to the High Court.(3) 

118. W//ere any sncJi High Court considers it necessary [s. 634.1 

Execution ol decree ^ decree in the exercise of its . 

before ascertainment of original civil jurisdiction should be executed 
before the amount of the costs incurred in 
the suit can he ascertained by taxation, the Court may order 
that the decree shall be executed forthwitli, except as to bo 
much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that tlie 
decree may be executed ns soon as the amount of the costs shall 
be ascertained by taxation. 

119. Nothing in this Code shall be deemed to authorize fs. 635.] 
Unauthorlied persons any person on behalf of another to address 

not to address Court. the Court in the exercise of its original ci\ul 

(1) Toolsey Money r Sudevi Dos«o, 26 C Council in Hnmsb Chuader t Kali Sunderi. 

361 (1809) ; dissenting from tho decisions of 0 C 4S2 (1883). 

the Madrss and Allahabad High Courts there (2) Acbaya v RatnaTelu. 9 5L 253 (ISSS), 
cited and following the decision of the Privy con>i«lere<l in the first we in last note 

2i 


V 
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jurisdiction, or to examine witness^, except ivliere the Court 
shall have in the exercise of the power conferred by its charter 
authorized him so to do, or to interfere with the power of the 
High Court to make rules concerning advocates, vakils and 
attorneys. 

"Who may address Court.— Tbia section corresponds with that in the 
former Code3.(l) 

Cs.638,] 120. (i) The following provisions shall not apply to the 

provhiona not appHc- High Court in the exercise of its original 
Sri'ltei CWI or iSeS jurisdiction, namely, sections 10, IT 

JnrWictlon. and 20. 

[s. 839.1 (, 2 ) Nothing in this Code ahall extend or apply to any Judge 

of a High Court in the exercise of jurisdiction as an Insolvent 
Court, 

Original jurisdiction.— Se© noto to sect. Ill, onte, and to rteambk. It 
has been iicld that m this section tl>e word “ ordinary *’ li.i8 been omitted before 
“original civil jurisdiction “(2) 

Insolvency.— The words in the Code of 1877 were slightly different, but 
their meaning was the same (3) The Insolvency Court lias nothing to dowjth 
the procedure to be followed in the execution of a judgment entered up under 
sect. 86 of the Insolvent Act. The execution itself is a jsroceeding of the High 
Court, and sect 019 of the laH Code applied.fi) 


(J) See /« re Pleaders ol the Court, 853 (1010). 

8 B. lOo, at p J3J (1803). Jn re A Vakil's (3) In re Bhujwandaa Hutjivan, 8 B 511, 
.\pplies(jc.n, 37 C. as3 (1010). at p. C2Q (1881). 

(2) In re A Vakil'a Apidication, 37 C (4) IL 



PART X. 
RULES. 


121. The rules in the Fust Schedule shall have effect as if 
effect of ntea in First enacted in the hod>j of this Code tmtil annulled 

Schedule. or altered in accordance tcUk the provisions of 

this Part. 

122. High Courts cstahlishcd under the Indian High Couri$[t\.t.sh 2 . 
P.wir 0 / Krto/n High Act, 1801, and the Chief Courts of the Punjab ""'P.’.-l 

Courts to make rules and Lou'cr Burma, may, from time to time 
after previous puhlication, make rules regulating their oten pro- 
cedine and the procedure of Civil Courts subject to their supei-- 
intendence, and may by such rules annul, alter or add to all or 
any of the rules in the First Schedule. 

123. (J) ■‘‘1 Committee, to he called the Rule Committee, shall 

f Rtiip constituted at each of the towns of Calcutta, 
Committees^''in° certain Madras, Bombay, Allahabad, Lahore and 
Provinces Rangoon. 

{ 2 ) Each such Committee shall consist of the following persons, 
namely : — 

(а) three Judges of the High Court established at the toicn at 

which such Committee is constituted, one of whom at 
least has served as a District Judge or (t’n the Punjab 
or Burma) a Divisional Judge for three years, 

(б) a barrister practising in (hat Court, 

(c) advocate {not being a barrister) or valil or pleader 
enrolled in that Court, 

((7) a Judge of a Civil Court subordinate to the High Court, 
and 

(e) in the toivns of Calcutta, Madras and Bombay, an 
attorney. 


/ 
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127. Ruh's so mode and sanctioned shtU be jmhlishcd in the 
„ , , . ^ , Gazette of India or in the local official Gazette, 

u (Cn ion ofru es. Jrom the date of 

j^fibUcolion or Jiom such other date as mai/ he specified have the 
same force and effect, within the local limits of the jurisdiction of 
the High Court which made them, as if they had been contained in 
the First Schedule, 


128. {!) Such rules shall be not inconsistent with the qiro- 
ttatters for which visious ill thc bodif of this Codc, but, siibjcct 
rvics may provide thcTclo, may provide for any matters relating to 
thc procedure of Civil Courts. 

(5) In particular, and without prejudice to the gcnctalUy of 
thc powers conferred by subsection {!), such rules may provide for 
all or any of thc following matters, namely : — 

(a) thc service of summonses, notices and other processes by 
post or in any other manner either generally or in any 
specified areas, and thc proof of suck service ; 

(6) the maintenance and custody, while wider attachment, of 

live-stock and other moveable property, the fees payable 
for such maintenance and custody, the sale of such live- 
stock and property and the proceeds of such sale; 

(c) procedure in suits by way of counter-claim, and thc 
valuation of such suits fo) the purposes of jurisdiction ; 

{d) pioccdurc VI garnishee and charging orders either m 
addition to, or tn substitution for, thc attachment and 
sale of debts ; 

(e) procedure where the defendant claims to be entitled to con- 
tribution or indemnity over against any person ivhelher 
a paity to the suit or not; 

(/) summary procedure — 

* (i) in suits in winch the plaintiff seeks only to recover a 
debt or liquidated demand in money payable by the 
defendant, U'ith or without interest, arising — 
on a contract express or implied ; or 
on an enactment tchere the sum sought to be 
recovered is a fixed sum of money or in thc 
nature of a debt other than a penalty ; or 
on a guarantee tchere the claim against thc prin- 
cipal IS in respect of a debt or a liquidated 
demand only ; or 
on a trust ; or 

{ii) in suits for the rccovay of immoveable qnoperty, with or 
without a claim for rent or mesne profits, by a 


^ i 

f ' 
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landlord against a tenant whose term has expred or has 
been duly determined by notice to guit, or has become 
liable toforJeitUTefoT non-fayment of rent, or against 
•persons claiming under such tenant ; 

( 9 ) p)ocedure by way of originaimg smnmons ; 

Iji] eoiisoJidation of suits, appeals and other proceedings ; 

({) delegation io any Registrar Prothonoiary or Master or 
other official of the Court of any judicial, qiiasi-judlcml 
and non-judicial duties ; and 

(i) all forms, registers, boohs, axtries and accounts ichichmay 
he necessary or desirable for the transaction of the business 
of Civil Cotirts. 


It liaa been bold that in this section we have legislative recognition that 
such suits as were maintainable in respect of debts at the time of the Common 
Law Procedure Act, 1852, are still maintainable in this country.(I) 


[s. 652, 129. Notmthstanding anything in this Code, any High 

Court established under the Indian High 
“‘’'S Courts Act, 1801, may make sucli rules not 
ruUi as to tAeir anginal inconsistent With the Lcttors Patent cstap- 
civii procedure. lishing it to regulate its own procedure in 

the exorcise of its original civil jurisdiction as it shall think fit> 
and nothing herein contained shall affect the validity of any such 
rules in force at the commencement of this Code. 


(s. 652. 
second 
pata.l 


130. A High Court not established under the Indian High 
Courts Ad, IfUil, may with the previous 
Co'!nuto°{mUe’Ziesas Sanction of the Local Government, make, 
to inn«era other than respccfc to anv matter othcT than pro- 

proce ure. cedutc, any rule which any High Court so 

established might, under section 15 of that Aci make with 
respect to any such matter for any part of the territories under 
its jurisdiction which is not included vrithin the limits of a 
Presidency-town. 


(S. 652. 
(aurtli 


131. Rules made in accordance with secfion liiO or section 
, ISO shall be published in the Gazette of India 

PubhcaVoncJmlcs ^ GnZCttO, fIS the COSC 

may be, and shall /rom the date of publication or from such other 
date as may he specified have the force of law. 

Rules. — These secUons effect the most important diflercncc between dm 
preoent and the last Code. Under the law as it fotmetly stood High Co«>t» 

' {\) I’. It. and Co f. PhagwandAs, 31 P. U>2 {IWJ). 



Paht X 
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had power to make rules to regulate tlio proceduro ol tlic original aide of the 
Court, and High Courts and Chief Courts had power to make rules to regulate 
the procedure of Courts subordinate to them ; hut neither High Courts 
nor Chief Courts could make rules to regulate any matters uhieli were dealt 
with by the Code of Civil Procedure, nor could they in any way affect the pro- 
visions of that Code. Tiio power svhich is given to the High Court in 
England and other countries was denied to the High Courts in India, 
mill the result that there could he no elasticity in matters of procedure 
which fell svithiti the amhit of the Code, and that defects in the existing practice 
could only he reraedted, when discovered, by the dilatory process of 
legislation. 

This may have been proper at the time the Code was first enacted, but it 
has been rightly considered that there is no reason nowadays for denying to 
the High Courts the power to regulate these minor matters of procedure, a 
power which they are far more competent to exercise than the Lepslaturc 
In the present Code, therefore, the Legislature has enlarged the rule-making 
powers of the High Courts and Chief Courts, and vested in them the authority 
to mako changes in ounor matters of procedure. This is done by placing the 
sections of the Code relating to these matters in the first Schedule, and giving 
to the High Courts and Chief Courts power to vary or amend the rules in the 
Schedule, or to make additional rules on matters which are specified in tlio 
Code. The result follows, that the rules in the Schedule provide a procedure 
for the present, but that that procedure can be altered at any time, and from 
time to time as seems fit to the Courts It bas been thought desirable that in 
exercising these wider powers the Courts should have the advice of represen- 
tatives of the two branches of the legal profession, and accordingly it has been 
provided that rules should only be made after taking the opinion of a Buie 
Committee composed of three Judges of the High Court, a Judge of a sub- 
or^natc Civil Court, and of three other members appointed by the respective 
Chief Justices or Chief Judges, one representing the Bar, the other the Vakils 
or Pleaders, and the third the attorneys It was believed that a Standing 
Committee of this kind would bo of great value. Provision has been made for 
the appointment of a permanent Secretary to conduct the routine work of the 
Committee, and, as is hoped, to assist in drafting roles for them. 

The division between matters which should be dealt witb in the Act and 
matters which should be left to rules is not easy to determine on any 
logical basis. 

Hatters which affect more than one province, and matters in whicli it is 
essential that there should bo uniformity in all provinces, have been kept in 
the Act: minor matters have been relegated to the Schedule. But between 
these two classes there arc many matters as to winch opinions may differ whether 
they arc proper subjects for rules or not It is probably impossible to devise 
an arrangement which would disarm all criticism ; but that adopted in the 
Code is the best that presented itself at present. It may be said against this 
innovation that it will create divergence of practice between the various pro- 
vinces and that tins will cause confusion The answer which has been given 
IS that the divergence will bo only in minor matters : and that even in this 
divergence there may be advantages. The conditions and requirements of 
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provittcea differ greatly. A rule of procedure which may be proper in Calcutta 
jnay bo entirely inappropriate in the Punjab. It is derirable that the general 
pnnciplcs oi piocedure should be uniform all over India, but no harm can result 
from a divergence in the practice in Judges' Chambers, or in the particular form 
of plaints or interrogatories. 

It may also be objected that the plan of putting some of the provigions 
rclatmg to any particular subject in the Act and others in rules, will lead to 
confusion. This is an objection which applies to all rules made under statutory 
authority : but it is one whidi it is hoped will have little force in this particular 
case as soon as practitioners have become familiar with the altered system. 

The rules suggested in the Schedule to the draft will be found to depart 
to no very considerable extent from the last Code, though important amend- 
menta have been made. The subjects of counterclaim and garnishee orders, 
which wore included in the earher BUI, have been omitted from the Schedule. 
They raise questions on which there was o great divergence of opinion, and 
on which the requirements of different provinces appeared to vary. It has 
tUereforo been thought better not to make these procedures compulsory all over 
India, but to leave it to tbc Courts of each province to introduce them by rules 
if thought advisable Power is given in the rule-making section for these pur- 
poses. With sect. 122, compare first paragraph of sect 652 of last Code, with sect. 
128, 0. Iff. r. 6, and with sects 129-131, thcsecond, third, and fourth paragraplis 
respectively of sect. 652 of the last Code. New rules published rince the date 
of the last eclition arc collected in the Appendix. 

High Court rules.— These sections correspond mtb certain modificatioub 
with the second, thud, and fourth paragraphs of sect. 652 of the last Code. 
The second paragraph of that section was added by sect 63, Act. Vll. of 1888, 
and tlio last two paragraphs by sect 2. Act XII). of 1895, Buies made and 
published under this section have the force of law. Hence, it was held that 
wlieie an application for execution was not accompanied by a copy of the decree 
of which execution was sought, the application could not he treated as a stej) 
in aid of execution within the meaning of the Limitation Act.(l) The rule 
must not, however, be ultra %tr«,(2) and no rule, it was held, could add to or 
modify the conditions and limitations of the law laid down in the Limitation 
Act.(3) It has been recently said by a Full Bench of the Madras High Court 
that, until such new Rules are made, it is probable that the Rules made under 
the last Code should be considered os in force (4) As regards paragraph (1) 
of sect. 052 and the High Courts, see sect 122, ante. 


(1) Sad&shivA I' Uarochandra, 5 Bom. 
L R. SM (1903) 

(2) Rajsni t. Seshayya, 18 M 23G 

(1893). Sro fjalituIiaarSiDgiiF.ltaraeebwar 
Smgh, 31 C. 019, 021 (1907). For an 
instance of a Court Rulo ditlering from 
tiie Co<lo, aco Bchram Jung Navab r. Ila)! 


iSultao Ali&huatry, 37B. 372 (1012) (0. XLL 
r. 10 docs not in Bombay) 

(3) Cbunilal Jethabhai v. Dabyabliai Atnu- 
lakh, 9 Bom. Zj. B. ]J3S (1D07). 

(4) In re Diauict Munsif o! Tiruvollur, 
r. B,37 ^L 17(1014). 



PART XL 

JlISCELLiVNEOUS. 


132. (1) Women who, .according to tlie customs and 
E«mptioa cl MiMn manners ot the country, ought not to be com- 
women ifom penooal polled to appear in public shall be exempt 
appearance. personal appearance in Court. 

(2) Nothing herein contained shall be deemed to exempt 
such •women from arrest in execution of civil process in any case 
in which the arrest of women is not prohibited by this Code. 

Women.— This is the only section which deals with the exciuption ol 
women (1) from personal appearance in Coact The privilege is limited to the 
class of persons described m the section, and cannot be claimed by all women 
of rank (3) It has been designed for the protection of purdanashtn The words 
“ who according to,” etc., were held not to apply to a case of a Parsi widow, 
who alleged that according to Parai customs she could not leave her house for 
two years after her husband’s death, the custom being of a varying and un- 
certain charactcr.(3) But a Court, independently of the section, would always 
have regard to such circumstances as were put forward in that case (vi*. the 
alleged custom, age, ond health of the applicant, and her desire to leave the 
jurisdiction) as an excuse for non-attendance (4) Sec notes to 0. XVIIL r. 4 
and 0. XXVI r. 1. 


133. (i) The Local Government may, by notihcation in the 
Exemption of other local official Gazette, exempt from personal 
appearance in Court any person whose rank, 
in the opinion of such Government, entitles him to the 
privilege of exemption. 


(1) An unm&rricd girl of twclro years was 
hcldtobo too advanced in age to allow of any 
ot the immunities of childhood : Mamath v 
Moorta,2lW.K 375(1875). Astoexamma- 
tiun m house, see ib., and Suit 29 of 1903, 
C. K. C. j Dhara Suudari i-. Suruti Bala, 2Sth 


July, 1901 

(3) Davis r. Middkton, S W. R 282(1667). 

(3) RostoiDji I Banoobai, It B 564 
(18S9). 

(4) Ib. 


1*. 640.1 


[j. 641.] 
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(5) The names and residences of the persons so exempted 
shall, from time to time, be forwarded to the High Court by 
the Local Government and a list of such persons shall be kept 
in such Court, and list of such persons as reside within the 
local limits of the jurisdiction of each Court subordinate to the 
High Court shall bo kept in such subordinate Court. 

(5) Where any pemon so exempted claims the privilege of 
such exemption, and it is consequently necessary to examine 
him by commission, he shall pay the costs of that commission, 
unless the party requiring his e-vnidence pays such costs. 


Exemption from appearance.— Act VIU oi 1850, eects. 22, 23. The 
exemption is absolute, and not limited to cases in which the party claimiDg 
It has been summoned by the opposite party. A Rajah instituted a suit under 
Act X. of 1859 through an agent appointed in that bchali. The Deputy- 
Collector, not being eatisfi<>d with the information which the agent 
could give, adjourned the hearing to a subsequent day, and requited the 
personal appearance of the Rajah. The Ra}ah claimed to be exempted ; but 
the Deputy .Collector refused the application, and dismissed the case. It ivas 
held that the Rajab was not bound to attend, and the suit was wrongly 
dismissed fl) 


134. The provisioits of scctiom .7.7, 37 and 50 shall apphji 
Arrest other than in SO far a$ niaij be, to all ncTSons arvestcd wider 
execution of Hecree tJii^ 


ji, 642.] 135. (/) No Judge, Magistrate or other judicial officer 

.. Exemption itom arrest shall be liable to arrest under civil process 
under civU process. going to, prcsidiDg in, or returning 

from, his Court. 

(5) AYlicrc any matter is pending before a tribunal 
having jurisdiction therein, or believing in good faith that it has 
such jurisdiction, the parties thereto, their pleaders, mulditars, 
revenue-agents and recognized agents, and their witnesses acting 
in obedience to a summons, shall be exempt from arrest under 
civil process other than process issved hy such tribunal for contmpl 
• of Court while going to c' ..* * ''' • i i 

purpo.^e of such matter, and 

(o) i^othiny in sub-sectu ' ‘ • • • ^ 

io claim exemption from arrest under an order for immediate 
execution or ichcrc such judgment-debtor attends to shotv cause u'hy 
he should not he committed to qtrison in exeenfion of a decree. 


0) Joyjfut Inder c. SooocooDiAr Mnrsli. 617 (UGl). 
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Exemption from arrest. — The prUHogc is not that oi the person 
mcntionctl and for his personal benefit, b«t of the Court, and is conferred for 
the purpose of ensuring the due ndminislration of justicc.fl) A case not 
governed by this section must be determined upon the principles of English 
law, On which this section rests (2) The validity of a commitment by a 
Court of inferior jurisdiction can be inquired into, and if it be found that a 
person was, when committed by such Court, entitled to privilege from 
arrest he will bo rclcascd.(3) Al^crc plaintiff, a resident of Bengal, aent 
to Madras on the 21th Octohet to attend a case which, however, was 
adjourned for seven weeks on the 27th October, and while waiting in 
Madras for the suit to come on was arrested on the 10th November, he was 
directed to be released (4) In a suit under Chapter XXXIX. ol the last 
Codo (see now Order XXXYII ), when the defendant is not allowed to 
defend without leave, a defendant appearing in Court for that purpose is 
privilegcd.(5} If thcio is no bona fidct on the part of that person that bis 
attendance is required he has uo privilegc.(C) The privilege being that of 
the Court, he cannot, when arrested for contempt, claim prhilegc (7) The 
privilege attaches only when going to, or attending, or returning from a 
tribunal Therefore, where an insolvent who was wrongly imprisoned was 
arrested on hts release from jail, it was held that he could not claim 
privilege (8) 

“Tribunal” is a comprehensive term intended to cover Criminal as well 
as Revenue and Civil Courts, (9) Insolvency Courts; (10) and arbitrators (11) 
The words of the section are now as under the last Code not “from arresl under 
ike Code,” but from arrest “ under cml process.” (12) 

136. (i) 'Wliere an application is made that any person 
„ , shall be arrested or that any property shall be 

to be arrested or property attached under any provision of this Code not 
t^te^attached Is outside relating to the execution of decrees, and such 
person resides or sueJt property is situate 
outside the local limits of the jurisdiction of the Cmirt to which 
the application is made, the Court may, in its discretion, issue 
a warrant of arrest or make an order of attachment, and send 


ilhlO). 

(8) Samarapuri v. Parry, 13 ^L 150 (Ib'iO) 

(9) R V. HaraUi Nath, 4 A. 27. 29 (1831) 
In re Oboy C%um MooLrrjcc, 2 TayL 4. llcU, 
231 (1851), a person was held pnnlcgcd who 
was arrested immediately after lus acquittal 
oa a charge of misdemeanour 

(10) Satnarapnn r PArr), 13 M 150, 158 
(1839). 

(11) In re Jnggessur Roy, 5 C L. R. ITO 
(1879) 

(12) SeeR r IlaraUiNath.d A.27(183]). 
TLo section was modified by b 7, Act VI. 
of 1889. 


(1) John f Carter, 4 C. L R , 0. C J 90, 
91 (1870 ) : Wooma Churn v Tcil, 11 K. L. B 
App. 13 (1875) ; Samarapuri r. Parry, 13 JI 
150, 153 (1839): Ardeshir^i Framji c 
Kalyan Das, 32 A 3 (1909) 

(2) In re Soorendra Nath, 5 C 100, 108 
(1879). 

(3) In re Omrito Lall Dey, I C 78 (1875). 
In re Juggessur Roy, 5 C. L. R. 170 (1879) 

(4) In re Siva Rur, 4 5L 317 (1881) 

(5) In re Soorendra Nath, 6 C. 100 (1879) 
(0) Wooma Churn v. Teil, 11 B I,. R. 

App 13(1875) 

(7) John V. Carter, 4 B. L. R , O a J 90 
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[2) Tlie names and teddences of tfie persons so exempted 
sliall, from time to time, be forwarded to the High Court by 
the Local Government and a list of such persons shall be kept 
in such Court, and a list of such persons as reside within the 
local limits of the jurisdiction of each Court subordinate to the 
High Court shall he kept in such subordinate Court. 

(3) Where any person so exempted claims the privilege of 
such exemption, and it is consequently necessary to examine 
him by commission, he shall pay the costs of that commission, 
unless the party requiring his evidence pays such costs. 

Exemption from appearancOv—Act VIII of 1850, sects 22, 23 The 
exemption ia absolute, and not Unuted to cases in 'which the party claiming 
it has been suminoned by the opposite party. A Rajah instituted a suit under 
Act X of 1859 through an agent appointed in that behalf, The Deputy- 
Collector, not being satisfied with the infomation which the agent 
could give, adjourned the hearing to a subsequent day, and leq'uired the 
personal appearance of the Rajah The Rajah claimed to be exempted ; hut 
the Deputy-Collector refused the apphcation, and dismissed the case. It woa 
held that the Rajah was not bound to attend, and the suit was wrongly 
di3mis3cd.(l) 

134. The ‘provisions of sections j; and shall apphj, 
Arrest other than in SO far 08 may bc, to all pmohs av'esfed under . 

execution of decree. this Oodc. 

i. 642.) 135. (/) No Judge, Magistrrvto or other judicial officer 

Exemption irora arresi shall bc liable to arrest under citril process 
unaet civil process. while going to, presiding in, or returning 
from, his Court. . 

{2) Wlierc any matler is pending before a tribunal 
having jurisdiction therein, or believing in good faith that it has 
such jurisdiction, the parties thereto, their pleaders, mulchtars, 
revenue-agents and recognized agents, and their w'itnesses acting 
in obedience to a summons, shtdl be exempt from arrest under 
civil process other than proem issued by such tribunal for contmp 
• of Court wliilc going to or attending such tribunal for the 
purpose ol such matter, and while returning from such tribunal. 

(./) Xiothing in sub-section (.,^) shall enable a judgfncnt-dcLlor 
to claim exemption from arrest wider an order for invnaliaic 
execution or where such judgmcntHkhlor attends to shenv cause u'laj 
he should not he cotnmitled to 7 »rjson in rareenfion of a decree. 

(1) JuTinil lnd*T r. Soor^cooniM' Murvlu 0'r7 (If'Cl). 
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Exemption from nrrcst. — Tlic privilege is not that of the person 
mentioneil and for bis personal benefit, but of the Court, and is conferred for 
the purpose of ensuring the due ndministratinn of justice (1) A ease not 
governed by this section must be determined upon the principles of English 
law, on which this section rests (2) The validity of a commitment by a 
Court of inferior jurisdiction can bo inquired into, and if it be found that a 
person was, when committed by such Court, entitled to privilege from 
arrest be will be rcleascd.(3) Where plaintiff, a resident of Bengal, went 
to Madras on the 21th October to attend a ease wbicli, however, was 
adjourned for seven weeta on the 27th October, and while waiting in 
Madras for the suit to come on was arrested on the 10th Kovember, he was 
directed to be releascd.(4) In a suit under Chapter XXXIX. of the last 
Code (sec now Order XXXVII), when the defendant is not allowed to 
defend without leave, a defendant appearing in Court for that purpose is 
pri\'iIogcd.(5) If there is no &ona fidcs on the part of that person that his 
attendance is required he has no privilege (C) The privilege being that of 
the Court, he cannot, when arrested for contempt, claim privilege (7) The 
privilege attaches only when going to, or attending, or returning from a 
tribunal. Therefore, where an insolvent who was wrongly imprisoned was 
arrested on his release from jait, it was held that he could not claim 
privilege.(8) 

** Tribunal" is a comprehensive term intended to cover Criminal as well 
as Bevenue and Civil Courts; (9) Insolvency Courts; (10) and arbitrators (11) 
The words of the section arc now as under the last Code not "from arral under 
the Code," but from arrest “ under cttif ■process ” (12) 

136. (i) Where an application ts made that any person [»• 
arrested or that any property shall be 
to be arrested or property attacneU. under any provision of this vodc not 
^ outside relating to the execution of decrees, and such 
person resides or such properly is situate 
outside the local limits of the jurisdiction of the Court to which 
the application is made, the Court may, in its discretion, issue 
a ^vaITant of arrest or make an order of attachment, and send 


(1) John V. Carter, 4 B. I* U , 0 C J 00, 
01(1870), Wooma Churn f. Tell, 11 B L. R 
App. 13 (1875) ; Samarapuri i Parry, 13 51. 
150, 153 (18S0); Ardcshirji lYamji v 
Kalyan Das, 32 A 3 (1909) 

(2) In re Soorendra Nath, 6 C 100, 103 
(1879). 

(3) In re Omrito Lall Dey, 1 C 78 (1875). 
In re Juggesaur Roy, 5 C I,. R 170 (1870) 

(4) Jn re Siva Bus, 4 M 3I7(18S1) 

(6) In re Soorendra Nath, G C. 100 (1870) 
(C) Wooma Churn v. Teil, 11 R. I* It. 

App 13(1875). 

(7) John f. Carter, 4 B L R., 0 0. J. IKJ 


(1870)^ 


was arretted tmniediatcly after Ins acquittal 
on a clitrgo of mitdemcatimir 

(10) Samarapuri t Parr}-, 13 M. IGO, 108 
(1889). 

(11) In re JuggeMiir Roy, S (1, K R. 170 
(IS70) 

(12) Sen R, v. Karakli Nath, 4 A. 27 ( 1881 ). 
Tho ticUoii nnt mmliUrd a. 7, Ael VI. 
of jail. 
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to tkc District Court within the local limits of whose jurisdic- 
tion such person or property resides or is situate a copy of the 
warrant or order, together with the probable amount of the costs 
of the arrest or attachment. 

(.9) The District Court shall, on receipt of such copy and 
amount, cause the arrest or attachment to be made by its own 
officers, or by a Court subonbnate to itself, and shall inform the 
Court which issued or made such warrant or order of the arrest 
or attachment. 

{3) The Court malong an arrest vmder this section shall 
send the person arrested to the Court by which the warrant of 
arrest was issued, unless he shows cause to the satisfaction of 
the former Court why he should not be sent to the latter Couit, 
or unless be furnishes sufficient security for his appearance before 
the latter Court or for satisfying any decree that may be passed 
against him by that Court, in either of which cases the Court 
inaldng the arrest shall release him. 

(4) Where a person to be arrested or moveable property to 
be attached under this section is within the local limits of the 
ordinary original civil jurisdiction of the High Court of Judi- 
cature at Fort William in Bengal or at Madras or at Bombay, or 
of the Chief Court of Lower Burma, the copy of the warrant of 
arrest or of the order of attachment, and the probable amount of 
tlie costs of the arrest or attachment, shall be sent to the Court 
of Small Causes of Calcutta, Madras, Bombay or Eangoon, as 
the case may be, and tbat Court, on receipt of the copy and 
amount, shall proceed as if it were the District Court. 


Under any provision of this Code.— -It was licld that this scctioji 
did not autliorizo the Court to attach any property which it was not autlioiizcd 
to attach by other sections of the Code ri) It has, however, been held by the 
Calcutta High Court that under this section of the last Code, read with sect. 48S 
of the same Code, the Court could attach property outside the jurisdiction ; iu 
other words, that this section rras intended to extend the operation of attachments 
before judgments to property beyond the juriadiction (2) 

Besides. — The intent of Ihib special provision must be regarded. Bate 
residence h suiBcient under this section. So where an ofDccr, whoso regiment 
was in Butraah, proceeding on leave to England, resided a lew days ut Madras, 
it was held tliat lie was liable to arrest under this section.fS) 


(1) KrulituMmi t. Engrls, 8S1. 20{18SI); 
r.nja (■(>cuI'Iai r. JktiUl«i,C Rum R 670 
(ItoS). 

(.!) flam IVrtkh K Ifullio Itai, 7 Ct W. N. 
\ '• 


UlO • and nco Dbscr>atiQn» of Cuwll. 

J., m Ilftja (Soculdas r. Jnnkibal, 5 H‘’m. 
U It. at p. 671 (1003) 

(3) Kiiirit r. IVere, h if. IfO.T (lbS6) 
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137. {1) Tlie language -which, on the conmcnccmaH of this t*. ow-l 
UngBsge oi sub- Code, IS the language of any Court subordinate 

ordinate Courts. to a High Court shall continue to be the 

language of such subordinate Court until the liOcal Government 
othcrtMso directs. 

(i?) Tlic Local Government wiay declare what shall be the 
language of any such Court and in icliat character applications to 
and proceedings in such Court shall he nritlen. 

(5) ^yherc this Code requires or allou's anything other than 
the recording of evidence to he done in tcriting in any such Court, 
such writing may he in English ; hut if any party or his pleader 
is unacquainted with English a translation tnto the language of 
the Court shall, at his request, he supplied to him ; and the Court 
shall mahe such order as it thinhs fit in respect of the payment of 
the costs of such translation. 

138. (1) The Local Government may, by notification in[*.i95A.] 

Pow r for Local official Gazette, direct -with respect 

Gowniment to require to any Judge specified in the notification, or 
evidenw^to be recorded falling under a description set forth therein, 

" ’ that evidence in eases in which an appeal is 

allowed shall bo taken down by him in the English language 
and in manner prescribed.^ 

(2) "Where a Judge is prevented by any sufiicieut reason 
from complying with a direction under sub-section (1), he shall 
record the reason and cause the e-ridence to be taken down in 
^^Titing from his dictation in open Court. 

Evidence in English. — The section concaponding with this rule in the 
last Code, was inserted by Act VII. of 1888, sect. 17 As to Oudli, see Act 
XVni of 1876, sect 19 Clause (3) is now 0. XVIII r 7 Clause (1) of the 
corresponding section in the last Code has not been re-enacted. 

139. In the ease of any afiidavit under this Code — fs. 197 ] 

oath on amdavit by {«) any Court or Magistrate, or 

whom to be administered, any ofTicer or (Aher jKrson whom a High 
Court may appoint in this behalf, oi 

(c) any officer appointed by any othei Court which tlie 
Local Government has generally or .spcciallv em- 
powered in this behalf, 
may administer the oath to the deponent. 

140. (1) In any Admiralty or Vice- Admiralty cause ofts.645A] 
Assessors in eausM ot salvage, to-wage or collision, the Court, whether 

salvage, etc. it be exercising its original or its appellate 

jurisdiction, may, if it thinks fit, and shall upon reque.st of either 


/ 
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party to such cause, sumiuou to its assistance, in such manner as 
it may direct or as may he prescribed, Wo competent assessors ; 
and such assessors shall attend and assist accordingly. 

(2) Every such assessor shall receive such fees for his attend- 
ance, to he paid by such of the parties as the Court may direct 
or as may he presaribed. 

[s. 847 .] 141. The procedure provided in this Code in regaid to suits 

Miscellaneous ptocced- shall he folloired, as far as it can, be made 
applicable, in all proceedings in any Court of 

civil jurisdiction. 

Procedure for mUcellaneous proceedings.—The object of this 
eectioQ, ■which corresponds Tnth sect. 38, Act XXJll. of 1861, is to mahe applic- 
able to pcoceedings other than suits and appeals, the procedure, so far 
as it is applicable, which is adopted in suits and appeals. An appeal, 
however, is a substantive right and not a mere matter of procedure. Tliis 
section, therefore, does not confer any right of appeal where it does not exist 
under the Code or any other law (1) The right of appeal must be given 
by statute conferring that tight (2) If, however, a right of appeal 
is given by law, then the procedure m such appeal will he that laid down by 
the Codc.(3) 

Proceedings other than suits— The procedure applicable during 
the hearing of the suit until decree is provided for by the Code ; as also 
that applicable in execution o! or appeal from the decree. This section 
in the last Code did not on its true construction apply to execution of the decree, 
and was inapplicable to petitions for execution, before, and independently of, 
the parsing of sect. 4, Act Yl. of 1802, ■which amended it, by expressly declaring 
that it ■was not applicable to such cases (4) Prior, however, to the Amending 
Act it had been held, in a number of cases, that all execution proceedings should, 
for the purposes of this section, be treated as miscellaneous proceedings.fG) 

nhoi» Rm-h, 1 A leo (187C) [District Court 
tron’«fcmng to itself esecution proceeding? m 
Suhon' - . ^ < 

A W 

Kurcera, G A. H C. ICl (1873) [and of 
no of B-artio Code}; Syutl Deelifin n. Jfusst 
Klvo«lij». 8 \V. It Cl (1807) [and of « 170 of 
»amo Code] ; Dalnji Danclioddan i\ ^^l'hanl/l^ 
halvikliram, 6 B CSO (1881) [and of ». -S of 
Code of 1877}; Rithalaluluni r. VitJnlmpa. 
h M GIR (1881) [transfer of claim registered 
under b. 331) » LaUimi Clmnd e. C.atto Bai. 


gijwa, 10 It 133 (1880) [npi>lica1,ility of »* 


(1) lIurcenatliKoondoor. Modhoo Soodun, 
19W. It 122(1873): Kmgnppar Cangowa, 
10 B. -133 (1885) [loU., Jung Bahadur v. 
Maliadeo rrosad, 31 C 207. 209 (I(I03)J ; 
contra (app.'vrentlj),I’*rc»li Nath r. FcerelaTy 
rtf Rtit/., 10 Cl 31 (18S8), ttd ftt ; neitber 
does It empower any Court to iiiTOko tho 
jurisdiction of anollier Court: Parooilarat 
Kittappa, SOM. 10(1911) 

(2) MiDakslii r. RulTSmanya, 11 M. 20 
(1887); a e., in A. ICO. 

(3) Rco Tara ClwB'l c*. Atiuntl CliuJwler, 10 
IV. n. 4M 

(1) TH-ikur rraKvd r. FaVlnilUb, 17 A 100 
(1891); #.c.22I.A.-ll. 

(5) In r< Ilarslia-ikar I'raaad, I, A. 178 
(iH^jr.) j.iay of e»fcnl»on]; tJaj* ParBliad r. 
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All such cases, in so far .19 they proceed upon the ground that this section of 
the last Code was applicable to execution proceedings, must be considered both 
as overruled by the Privy Council and superseded by the Amendment of 1892 
introducing the Explanation. Under the Code, os it stood after the introduction 
of the Explanation to a. 407 of the last Code, this section docs not apply to 
execution proceedings (1) The Amending Act, VI. of 1892, by making this 
section inapplicable in proceedings for the execution of decrees, deprived the 
Civil Courts of the power to apply by analogy to proceedings for the execution 
of decrees, the procedure specifically prescribed for proceedings in suits at a 
stage prior to decree, and bmited the procedure which could be applied under 
the Code in proceedings for execution to the procedure which is expressly, 
as in Chapter XIX. of the last Code, or by implication, prescribed for proceed- 
ings for execution, or at the execution stage of a suit (2) The explanation has 
now been omitted, but presumably the law remains the same (3) It bas recently 
been held by the Calcutta High Court tiiat the explanation was only omitted 
because it bad been rendered superfluous by the decision of the Privy Council 
in Thakur Prasad v Fakir-uUab (4) 

Chapter XIX. of the last Code did not, however, contain a complete 
procedure for proceedings in execution, (5) and where this was the case the 
matter might have been disposed of under the inherent power of the Court (6) 
Thus it was held that a Court had inherent power, if not conferred by statute, 
to dismiss an application for execution when the applicant faib through his 
own laches to put the Court in a position to proceed with his application ; as 
also to proceed forthwith to decide an application for execution of a decree 
on the materials before it, when time bas been granted to a party to perform 
any act necessary for the further progress of the application, and that 


102 and 103 to proceeding taken under 
9,311], KefayatAlie Ram Singh, 7 A 339 
(1885) [s 374 hold applicable to application 
for execution ; but see now s S/SaJ , 
Fakaruddin f. Official Trustee, 10 C. 639 
(1884) [a C23 held applicable to a decision 
under s. 241] ; Gaur Jlohan t» Toraeband, 
3B L R App 17(1809); Rajpal «• Choora- 
mun, 4 A H. 0. R 10 (1872) [applicability 
of s 110 of the Code of 1859 (98 of present 
Code) to execution proceedings], Bisacssur 
Bhugut V. Murli Saliu, 9 C 103 (1882) 
[applicability of s 97, oflle]; Sheo Prasad 
f Kastura Kuar, 10 A 119 (1887) [ap- 
jilicability of 8. 103, ariUj ; Kalco Knsto 
V JIaliomed Kader, 12 M’ R 428 (1809) 
[». 119 of Code of 1809 ; order for rehearing] ; 
Sarju Prasad v Sita Ram, 10 A 71 (1887) 
[8 017 makes ss 373, 374 applicable to 
proceedings in csecution of a decree] 

(1) Thakur Prasad r Fakirullab, 17 A 
100(1891); 8 0,221 A.41; DhonkalSingh 
I, Pbakkar Singh, 15 A. 84 (1893) , Bunko 


Behary v Kil Madbub, IS C C33 (1891); 
Hajrat Akrsmmssa v Valiulnissa, 18 B 429 
(1893) ; Rura Mat v Kuria, 1894, P. R No 
62 Tho ca^e of Tukaram v Kbandu, 20 B. 
541 (1895), IS not against this view as the 
decision proceeds upon the ground of tho 
Courts’ inherent power in a matter of this 
kind. A similar new of tho eection was 
taken m an early case In re Jodoo Monec 
Dossee, II W R. 494 (18(19). 

(3) Dbonkal Singh v, Pbakkar Singb. 15 
A 84, at p 93 (1693), per Sir John Edge, 
CJ. 

(3) Sec Asim c Baj Mohan, 13 C L J 532 
(1910), the procedure laid down for suits is 
not appbcablc in its entirety to cxceution- 
procecdings 

(4) Ilari Charan Gliosc 1 Maniiiallia Nath 
Sen, 41 C 1(1913) 

(5) Mbonka Smgh r Pluklar S ni'k, 1' 
A 81(1893), at p »l 

(6) Ib , at p !I5. 
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act has not been (lonc.(l) So again, if a Judge makes an ex parte Older 
in execution pioccedings, except in cases m which he is cxpiesBlj* empowered 
to make such an order, the party who has not been heard has a right to apply 
to the Judge to set it aside, and if the Judge finds that such order was wrong, 
he is at liberty, after hearing both parties, to recall the same.(2) Applications 
for execution are, of coiurse, proceedings m the suits in which the decrees were 
made (3) 

The nuacellaneous provisions to which this section was intended to apply 
ate, it has been said, “ matters, such as application for probate, (4) certificates of 
guardianship, (5) or to collect debts, which, especially when contested, partake 
of the nature of suits and to which the procedure laid down in the Code is 
clearly more or less applicable.” (6) It has also been held applicable to pro- 
ceedings under the Divorce Act; (7) to matters of procedure in the revenue 
Courts not specially provided for ; (8) to proceedings before the Judge under 
the Registration Act; (9) a preUminaiy inquiry into the conduct of a Civil 
Court Amcen ; (10) applications to the High Court for the exercise of its 
extraordinary jurisdiction under Reg. II. of 1827 ; (11) proceedings under 
sect. 158 of the Bengal Tenancy Act ; (12) matters relating to companies ; (13) 
applications under sect 18 of the Religious Endowments Act,(14) and other 
similar matters other than suits and appeals. It has also been held that the 
provi'iions of sect. 100 of the last Code were applicable to proceedings for the 
restoration to the file of a case dismissed for dcfault.{16) It does not, however, 
appear why these proceedings which were in a suit were treated ns juis- 
ceilnneous. 

rs.9M 142. All orders and notices served on or given to any 
Oraers and noJices to person uiida' the provisions of this Code shall 
6c fn wrhfng. be in Witing. 


(1) Dhonkal Smglt r. Thakkar Smgh, 10 
A. 81 US'’3),Bt r !».'>. 

(2) Sfiro Prmunno i Ilultlkarc^ I,ali, la 
W. U. 232 (1870). 

(3) Shyama Cl>aran r. DoLcndra Ksih, 27 
0. 481. 487 (1000). 

(4) Thal<ur Prasad r. Fakirullah, 17 A 
100. HI {1801). In rr DmUrini Deb,. 8 C. 
Ssi), 882 (J882) ; In tlw* maltcf of the will of 
lliwuhai, 18 B. 237 (1893); Anur II«.«an r. 
Ahmad Al', 9 A 30, 41 (189C) 

(6) Tliakor I'ramd r. Fakirullah, 17 A. 
IOC, 111 (1891); Amir Ifvanr. Ahmad AIi, 
9 A. 30,41 (1880); Bat Jamna Bal. 30 Ik S» 
(19J1). 

(0) Bunko Ilcharj r, Kil Sladhub, 18 C. 
03.7.038(1891) 

(7) Amir ]Ia<uin r. Alimail AG, 0 A 30, 4l 
(IRSO) 8«* King r. King. « Ik lift (1882) 
(n-f , 8‘tritlieii p. St^'phen, 17 C. 670 18011)), 


(8) Amir ITasan v. Ahinnd Ali, 9 A. 30, 41 
(1880); fiUtlho Prakash t’. Murli Manfthai’ I* 

400(1883); disk, Fahiin nil Ajid. 

Ina Prasad, G A. 170 (1881) 

(9) Reft'iiit Ilowin r. IJnilji’c AIm1o"H»''i 
3 0.. I31 (1877); «. c, 3 I. A. 221. 

(10) In rr Oollfctnr of Tirlioot, 14 W, I?. 
390(1870) 

(11) In rr NaRUpiMi, 0 Ik H, ft B. ^If* 

( 181 , 8 ) 

(12) Dijendra Kalli r. Sojlindro Kath, 21 
V, 197,200(1890); a. r., 1 C. W. N. 230 

(13) /nr« West lIopctownTinComrBnr.O 
A. IfO (1880); Bombay Bnrmah Tra«linR 
Corjioration v. Dorabji Cur«*lji, 27 Ik US 
(I903J. 

(14) Amdoo Miyan r. MuhamniMl DaTud. 
24 M. 08.3, 1)89 (lOOl). 

(1.7) lAlliiblini Vajemin V. Bal M«K«nRaTrii 
IH lkS'»(|803j. 
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143. Postage, where chargciiblc on a notice, summons or [i. 95.] 
letter issued under this Code and forwarded 
os age. registering the same, 

shall be paid within a time to be fixed before the communica- 
tion is made: 

Provided that the Local Government, with the previous 
sanction of the Governor-General in Council, may remit such 
postage, or fee, or both, or may prescribe a scale of court-fees to 
be levied in lieu thereof. 


144. (7) Where and in so far us a decree is varied or (s. 5S3.j 

Application /or resti^ reversed, tlic Court of first instance shall, on 
the afpUcation of any party entitled to any 
benefit by tvay of restiUUion or otherwise, cause such restitution to 
be made as will, so far as may be, place the parties in the position 
which they would have occupied hut for suck decree or such part 
thereof as has been varied or reversed ; and, for this purpose, the 
Court may make any orders, including orders for the refund of 
costs and for the payment of interest, damages, compensation and mesne 
profits, which are properly consequential on such variation or rexersal. 

('?) iVo suit shall be instituted for the purpose of obtaining any 
restitution or other relief lehch could be obtained by application 
under suh’Scction (i). 


Restitution on reversal or variance of decree. — It is tlic legal effect 
of a decree that it is to be executed. It is no less the effect of a decree of reversal 
that the party against whom the decree was given is to have restitution 
of all that he has been deprived of under it On the reversal of a judgment 
the law raises an obligation on the party (o the record who received 
the benefit of the erroneous judgment to make restitution to the other party 
for what he had lost, and it is not merely in the power of tho Coutls but it is 
a duty cast upon them to enforce that obligation. It is not a mere matter of 
discretion with the Court which reverses a decree whether the parly against 
whom it was given is or is not to be restored to what he has been dejjrivcU of 
under it (1) 

The Code of 1859 did not expressly provide for restitution (2) TJic J'rivy 
Council, however, held that the Courts had an inherent power in this respect, and 
that property taken under an erroneous decree w.a8 on its reversal ncoieiabl*- 


(1) Hukum Chand t Kaiualanand, 33 C 
027, 031, 012 (1005): Ilurro Cbunder r. 
Shooroodhoneo, 0 W\ R 402 (ISOS), t c, 
B L. R., F. B. Rul 0S5, Dorasami i. 
Aanasami, 23 SL 300 (1800) Sco also Stub 
Narain e. Kisboro Naram, 10 W R 131, 


Kooldjp Singb, 3t C. ttoO, 002 (ISUI)," 
Co£a f Karbari Rawat. 22 (* COl (l.'-.f ij , 
Radbey Singb i. Maugui itain, >, ( V. 2 
710.712(1002), I'arbLumj-l. ' . 

32 A. 79 (I900)i t'Miraii.A I ’ J 
C. L. J. 2(3(1011) 

(2) lla'ILry^u./I^^ J 

K 710, 711 (IVi2i 
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inlicrent (2) power in this respect. It is both its ligbt and duty to prevent 
its proceedings being made the cause of injustice and tbcrcforc to order the 
restitution of the thing improperly taken, and generally to restore the party to 
the position he would have occupied but for its erroneous order since reversed. 
The Codes, subsequent to that of 1859, provided for restitution, and the cases 
under them extended the operation of the words of the Statute as defined in 


the present amended section. The first clause of the section has been rc-cast, 
so as to bring it into closet conformity with the existing practice, and the second 


clause has been added. 


It is immaterial whether the erroneous action of the Court was dos to 


carrybg into cficct a ivxong decree or whether it was due to execution proceed* 
iugs iviongly conceived for the purpose of carrying out a tight decree. In 
either case the Court, upon the error being ascertained, is bound, so far as it 
can, to piaco the aggrieved patty back m his original position, and to take 
means not merely to restore to him the property of which he had been wrongly 
deprived, but aUo to give him compensation for such loss as he hod thereby 
sustained. It is competent to the Court m the course of the execution pro- 
ceedings to afford the aggrieved patty this remedy in full.(S) Wiere a 
claimant under the foimet section elected to put forward his claim to 
mesne profits m execution proceedings, and tho claim was dismissed and he 
acquiesced in the dbmissal and did not appeal, the order of dismissal was 
held a bat to further proceedings in respect of the same claim, so long as it 


remained untcversed.(4) 

The High Court of Calcutta has power under dame 15 of the Charter to 
order the Court of first instance to enforce restitution of tho amount realbed 
from tho defendant in excess of the amount allowed by the Court of Appeal, and 
also to execute that part of the decree which awarded costs to the defendant (5) 
The High Court made an order dismissing an application for leave to 
appeal to the Privy Council with costs; — ^Hdd, that though tlierc was no 
section in the Code directly applicable to the case, yet by analogy to tins 


(1) Cases cited jHMt. 

(2) Rodger V. Comirtoir d’Escoroplc, 7 lloo. 
r. C. X. S. 314 (I&71): Shama I’crehad v. 
lluno Pirsbad, 10 M. L A. 203, 211, 212 
(1S05) { llookoond LaJ iv Mahomed Jaun, 14 
C. 4Sl, 4S0 (ISST); Vaavi^cv v. Karayan, 21 
>L 311,311(1000); Ralrantrao r. Sadruddm, 
13 R. l‘53,4&S(lbi7), ii»r«Uailvisscn,ll. L. 
r,., r. B. Rul.C05,U)7(IhC6)} RoluniSmgh 
V. Haddmg. 21 C. 310, 313 (1693); Sham 
Sundar c KaUar, 29 A. 143 (1900) ; Wnesh 
V. SaiiVar, 2 C. U J. 537 (1901) ; Raj'a Singh 
r. Kooldip, 2 1 V. 9'’9. Wl (1691) } Coffin f 
Kathari Rawat, 22C. COl. 601(1695) ; K«?<lar 
f Do^ a Mo>tc, 20 W.R. 19(1873); Ilaroida 
I. Rhudan, 20 W. R. 239 (1873); Jlurro 
Ch’u)d<.rr 8Uoon>odhowc,0\V.ll-4f»2(lS0S); 


Dorasaini v Annasami, 23 M. 30G (IS05),' 
Lali Koocr v Bohadra, 2 C. L. B. 75 (1678) ; 
VenkaUsh v. Govindrao, 21 B. G3 (ISMi 
Hukuoi CUftndv.Kamftlanand,33 C 937,91b 
912 (1905) , Dmesh Trasad v. Saalar CbsuJ- 
hiuy, 2 C. L J. 637 (1901) , Shiani Sundw 
Lai V. Kaisar Zamani Regain, 29 A. 115 
(1900) ; Bern w Bran Singh. 15 

C. I* J. 187 (lOU) 

(3) Ruljecl Gosam i. Rc«at Cosain, 22 B • 
R. 435 (1871) ; Ayya Yuyynr v. Shaatraw 
Ayjar.OM COC (18S0). 

(4) Brinatit v. Ram Rattan, 2 1 A- 3dl, 3t'3 
(1992). 

(5) Be I'etldon nf CoiinJ Koomar, 
IJ. L. n , V. R. Bui 711 (1807). 
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section tlic proper Court to execute tho order as to to^ts was the lower 
Court.(l) 

The section was held applicahlc by aiialogj* to proceedings before Courts 
of Revenue (2) It haa been held that the principle of tliis section cannot be 
extended to tho case of a decree which has been set aside under sect. 108 of the 
last Code (now represented by 0. IX. r. 13), for sneh a decree cannot be revived 
by any subsequent proceedmg,(3) 

“Decree." — ^Tho former section provided for restitution to which a party 
was entitled under a decree passed in appeal under Chapter XLI of the last Code. 
It was held therefore not to apply where the benefit claimed was not granted 
in an appeal, but in a review setting aside tbe decree of the Appellate Court 
itself.(4) But in such a ease the Court might, in tbe exercise of its inherent 
power, or treating tho application as one for execution of the decree passed 
on review, order restitution (5) Not on the same grounds did the section ' 
apply where the decree under which the benefit was sought was an order of 
the Privj* Council, (6) though tho principle embodied in it did (7) Tlic 
qualifying words '‘passed in on appeal under this Chapter" have been now 
omitted. But it has been held that this section only apphes to a ease where 
a party is entitled to a benefit by way of restitution or otherwise under a 
decree passed in an appoal.(8) The decree to be executed is the final decree 
whether that decree reverse'’, modifies, or affirms the decree of the lower Court (0) 

“ Varied or reversed .” — M to the legal effect of such variance or reversal, 
SCO first paragraph. 

Money recovered under a decree or judgment cannot be recovered back 
whilst the decree or judgment under which it was recovered remains in force ; 
but this rule of law rests upon this ground, that the original decree or judg- 
ment must bo taken to be subsisting and valid until it has been reversed or 
superseded by some ulterior proccetlmg If it has been so reversed or 
superseded the money recovered under it ought certainly to be refunded The 
true question in such cases is, whether tbe decree or judgment under which 
the money was originally recovered has been reversed or suspended (10) The 
supersession to which their Lordships of the Privy Council were referring in 
this case must be a superseding by a decree of a Conrt which bad competent juris- 
diction to reverse the decree under which the money bad been paid, if it bad been 


(1) jogendra Chundcr Sea i. Wazidunnissa 
Khatun, 34 C. SGO (1CK»7); II C W. X 850 

(2) Slasili-ullah Khan i. Majid-un tuasa, 
»6 A. 140 (1003). 

(3) Kaghu Nandau r. Jagdia, 14 C W X 
182 (1000) 

(4) Collector of Mn.rut 1 ' Kalks Prasad, 28 
A. CCS, 607(1000) 

(5) Ib. 

(0) Sadi<^ IIusaLii i'. Lalta Prosad, 20 A 
130, 142 (1807). 

(7) Bibco namida r. Bibee Bhudhon, 20 
W. K. 23S (1873) ; but see Gopal r. Ooday, 12 
W. R 411, 412 (1800) j as to execution ol 
l*rivy Council decrees, seo 0. XUV. r. 15. 


(8) Uirdhan Lai v Kbusbati Ram, 3t A. 
304 (1009) , Prag Naram v KamaVhia 
Singh. 31 A. 051 (P. C) (1000) 

(0) Knsto t. Barrada Caunt, 11 M I A 
405, 439, 490 (1872) , ilabommad SuLiimaii 
r. Slubatamad Yar Kbaa, II A 2G7, 273 
(1888), Konchand v Vetbn, 19 D. 233 
(1894); Abdol Rahiman r Saiba, 22B 500, 
500 (18%); Manari Krimaa v Unmappan. 
15 3L 170, 171 (1891): XaurangRair Latil, 
13 A. 304 (1891), Mulcbandr Ram Ratu, 
20 A. 493 (1899) 

(10) Sbama Persbad r. Hurro Pmbad, 10 
5L1 A. 203,211,212. a c,3\V.R. P.a 11. 
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brought beloie it. Thus, if there had been no order made' at all for coniniuta* 
tion of rent in kind into a fixed montg? rent, but a Court o£ Kevenuo had 
erroneously made a decree for money rent, and that decree had been executed 
and was not jevereed in appeal or superseded by a Court competent to revertc 
it (though set aside hy the Board of Revenue, but as the appeal lay to the Judge 
and not to the Bojrd of Revenue, the Board of Revenue was not a competent 
Court), a tenant, whose goods had been sold in execution of such decree for rent, 
or ivko liad satisfied that decree by payment, could not, it vms held, recover 
so long as the decree for rent was not reversed or superseded by a Court competent 
tu that rc3poct.(l) When a main decree, which is the basis of subsequent 
decrees, is reversed, these latter, being subordinate and dependent decrees, arc 
superseded, although they remain unicversed (2) As to the effect of reversal 
on third party purchasers, vide post 

“ The Court of first instanoe.” — ^Where an order of a District Judge 
uus set aaido or modified by tljc High Court on appeal, application under the 
foriuei section should, it- was held, be made to him and not to the Subordinate 
Judge (Court of first instance), whose order was modified by the District Judgc-(3) 
rUo jurisdiction of such a Court continues in all matters in execution, and h 
Hot ousted by the circumstance that the value of tho question in execution 
exceeds the limits of suits within tiic Court’s original cognizancc.(4) The ground 
cvf r - *1 •* V .) .'p ' i’(i i.-, 

D..I- i.oi' «pp,avnily m aii ca»to application must do made to tiie lirst tourt. 

" Shall.” — ^Therc is no discretion. See not*'* 
there cited. Under the terms of the last Code • 
tion, the Court winch passed the decree had to j 

decree “ accotdint) to the rules heretofore prescribed for the (ntcutiou of decrees in 
suits.’ It uus I'"’’ *'-** — ■* * oceedings in execution of the 

decree, and os r y 179 of the Limitation 

Act.(B) Tbougl • view' that the Code made no 

provision for transfvt of execution proceedings from one Comt to another, (6) the 
other High Courts did not follow it (7) Though the words italicized do not occur, 
presumably their substance is still in force. 


<1 Kisben Ijabai t. UuUitBWar ^ingk. 
2OA.’i37,24lltS0S) 

|2) Jogish r. Kali Chiiro. 3 U TO, 30, F. 11 
Jib'") In this TAW Gattli, C J , Aod Jack* 
•!., brl<l th&l tho »ubec<iucnt <(ecTcc9 
»trp not »Bjit.rwile«l, »n«V tho laonc^ p«itl 
«u< liT those ilccfcc* could not bo reeo> cred eo 
I'jijg AS they remainod anrevomU, And that 
tlio cAsc in ioM. 1. A.SOSaasnot »)ipticAbtc 
.Vo alx; Mobamed l^Uliio i. K«Uy Mebun, 
•I C. 5>3 {{879); Jt«]4 r. Koo]di|>. 
31 C. Us'J (IVjl): Karayan r Karajan, 13 
'! 137 {Isy^): Vasudoo r, Karayan, 21 M. 
311 {{dx*!): Kant Nath r. Jlasisnla Narain, 
IHC u J. .Vi {10)3): Abdul dab) r-.Amar 
Chino, I H f. U J, 323 ( 1913) 


(3) Ivbrm Narain r. Dancsbo Kunr, 3 
C. W. N. ’8T, 289 (1899). 

(4) ilatvanlrao «•. FaJruddin, 13 
4S3 (11387), 

(6) Vcnkayj'a v Itagavacbarlu, 20 31. •H’l 
11897); Kami Ham v. Sita Kaoi, 8 *1, 
(ISSG); llarish v. Uhandta, 3S C. 113. 
(1000) 

((•) Kiihuri Slfitum Sett <lul 3fafioin<''I. 
13 C. 177 (1887); lor earlier eases, eeo Ni) 
Comol e. Nobm. 9 W. R. IC-a (18G8) ; r»I.‘k* 
dbari c. RahcLt IVmhad, 8 I. A. ll>3, 171 
(1881); Uitoja r. Uma 3Io}'eo, 7 H’. II. 121, 
IW(ITO7) 

(7) Naaurvanji v. Kbarwlji, 33 Ik 
7bi (1897), ami cawi there cUed. 
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“ Any party.” — Tlie Allalu'ibad Higli Court held lliat the former ecotioii 
applied only to parties to the proceedings in the snit, and in the appeal, and 
not to assignees of interests of the parties to tlie suit when these assignees had 
not been made parties to the suit or the appeal, (1) and that the assignee could 
not be compelled by separate suits to repay the money he had rcceivcd.(2) 
It has, however, been recently ruled that the section must be read with sect. 
244 {now 47) of the former Code, and therefore the assignee of the decree of 
the Appellate Court which reversed the decree appealed against, being the 
representative of the party in whose favour the appellate decree is passed, is 
entitled to apply for restitution.(3) 

“ Entitled.” — The procedure laid down is not confined to cases in which 
the restitution desired is provided for in the decree itself (4) This was held, 
notwithstanding the words ” under a decree " which have been now omitted. 

It has, however, been held that no one is entitled (5) to restitution if there 
is no decree in his favour. Thus when a certain sum claimed as rent was paid 
into Court by the defendant and made over to the plaintifi after he got a decree 
from the lower Appellate Court, but the lower Appellate Court’s judgment 
■was set aside on second appeal by the second defendant, it was held that the first 
defendant was not entitled to restitution (6) But a person entitled to restitution 
cannot, after getting back his property, retain any amount of money, which 
formed a portion of the sale proceeds of the property which bad been restored, 
and which had been withdrawn by him before the setting aside of the erroneous 
decree under which the property was sold. The auction-purchaser may bring 
a suit for the recovery of the money retained by the party to whom the property 
has been restoted.(7) 

“Cause such restitution to be made as wilV — “ 5o yar <w may te 
jilace the parties in the position which they would hate occupied (8) hut for such 
decree or such part thereof as has been varied or reversed : ” these words as also 
the following : — “ and for this purpose may make any orders (9) including orders 


(1) Sadiq Husaio v. Lalta Prasad, 20 A. 
139, 142 (1897), followed m Frizom v Ram 
Narain Smgh, 6 C W. N. 426 (1901), in which 
execution was sought against a person not a 
party to tho decree in appeal and who had 
not detlwd any interest subsequent to such 
decree. 

(2) Lalta Prasad v Sadiq Husain, 24 A. 
288 (1002). 

(3) Jamint Nath Ray f Dharma Das Sur, 
33 a 857 (1906) 

(4) Balvantrao r. Sadruddin, 13 A. 483, 
488(1887): RajaSmght’ Kooldip Singh, 21 
C. 989, 096, 997 (1804); Kassun r. Luis, 17 
M. 82, 8-4 (1893) ; Bohini Smgh r Hadding, 
21 C. 340, 343 (1893) ; Kassim Saib r. Lui«, 
1?SL 82,84(18^3). 

(.5) SeeNandRarar.Silflratn,8A.542,54S 
(1886) 


(6) Kassim v Luis, 17 AL 82 (1893) 

(7) Eire Lai r. Gour lloni, 13 0. 336, 330 
(1886) 

(8) See Sbiam Sundar v Kaisar, 29 A. 143 
(1906); Dineab r Sanhar, 2 CL L. J 637 
(1904) ; B^dhey Smgh r Mangni Ram, 6 C 
W. N. 710, 712 (1902) ; Bibee Hamida t- 
Bibce BbudbuD, 20 W. B. 238 (1873). 

(9) See Rsdhey Singh tc tlangai P>am, C 
C W. N. 710 (1903) [adjustment of account 
allowed though decree did not expressly 
direct it] ; VasndeT v. Vishnu, II B. 724. 72C 
(1887) [refund of payment whether ocrtified 
to Court or not]; Wooma Soondarec r. 
Gooroo Persbsd, 15 W. R. 74 (1871) [refund 
of excess payment] ; AIa.sih-uIU r. Hapd-un- 
nUsa, 26 A. 149,151(1903)(iefttndonrpTersaI 
of decree of Court of Revenue] 
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for Ote refund of cods {\) and for the fayment of intcrcstX^) darnages, com^nsa’ 
tion,{3] and mesne-profls,H) vJiudi are prapcrhj consequential on such variation or 
reversal,*' eumraame the eflect oi the precedwg case law which is noted below, 
Tlie Court, however, is not restricted to tlie specific orders mentioned, but 
map make ang which are properly consequential on variation or reversal, that 
is, such orders as are necessary to place the party in the position which he would 
have occupied but for the decree or euch part thcreoi as has been wried or 
reversed. 

This power is sabject to the following limitations. ANTien a decree is 
reversed on appeal the person entitled to restitution is entitled to the restora- 
tion of his property (if the judgment-creditor himself was the purchaser), and 
not merely to the proceeds of the salo thercof.ly) Pot when a decree-holder 
purchases under his own decree, and that decree is afterwards reversed on 
appeal, he is not entitled to the benefits of the execution proceeding and the 
sale thereundor (6) But in order not to lessen the inducement to purchase at 
execution sates the rule is ti»at a sale in execution at which n third party becomes 
the purchaser is upheld notwithstanding the subsequent reversal of the dcciee.(r) 
A third party, however, is not protected merely because he is a stranger when 
grounds for setting aside a wile under sects. 244 or 311 of the lost C^c (now 

4SC U8S7); Raja Singh c. Kooldip, 21 0. 
9S0, 093 (1804) [mesne profits gl«a though 
decree «]ent }5 but see Rwn Ghvd&» t*. 
Drwka, 7 A 1“0 (1884)j though sec Qannu 
U1 r. Ram Bahai, 7 A. 107 (1884)} 
Amuddin r. Ram Anugto, 14 C. C03 (1887)} 
CoSla V. Karbari RaTnxt, C. 501 (1805) t 
Jaswant v. Dip Smgh, 7 A 432 (1885)]} 
Shiam Sunder v. Kaiser, 20 A. 143 (lOOC) S 
Joy Kurun v. Asmudh Koocr, 6 W. R. l-^ 
(18G0) (interest on mesno profits] ; Ptasunno 
V. Jlathoora, 17 W. R. 233 (1S72) (where 
respondeat has received TTosiIhI to which be 
IS not entitled ho can not as against appellant 
act up that a third party is entitled to it]* 

(6) Batlaswayyar v. hluttu Sahapathl, 6 51 
100 (1831). 

(6) Zain.Ql-abdui f. Mahomed Asghar, 10 
A 100,172(1887); caiandani'.RemDctu.SI 
C. 499, 501 (1901) ; Sec Umedmalv.Srccnsth 
Roy, 27 a 810 (1900), Sco also Raghunath 
r. Kama Rasul, 24 A. 4C7. 471 (1903); 
Nathadu t\ Naltu, 27 5L 93. 100, JOl (1003)^; 
Ranki 1 a1 v. Jagut Karain, 22 A. 108, !<.• 
(1900). 

(7) Reva fiiahton v. Ram Kishoro, 14 C. 
18, 25 ; 1^-0 , 13 1. A. 100 (18S6) ; 5Iukhods v 
Copal, 20 a 734, 737 (1899) : Zain-nl aWen 
K)mn f. 51ubsmmai] A«gbar, 10 A. 100, 17» ; 
a c, 151. A. 12 (1837); Dorosami f Anrfa- 
stmi. 2.7 .M. 30C, 31!, 312 (JSOn) 




(1) Kedamath t*. Daya Moyee, 20 \V R.49 
(1893) deer^ under which coats are 
recovered u reverted, no express order is 
needed for refond of costs). 

(2) Eodgcrv.Con)ptoird'Escompte,7 Moo. 
P. C N. S. 314. 329. 330 (1871) , Hanuda t. 
Dhudhun. 20 W R. 238 (1873) , Hardat t. 
Izzat-UD mesa, 21 A. 1,3(1898); Jay Kurun 
f Asmudh Kooer, 6 W B. 125 (18C6) 
[interest on mesne profits) ; Bhagwan Smgh 

V. 'Ummat'Ul'Husnain, 18 A. 202. 261 (1896) ; 
Arunacheliam r. Aranachellam, 15 Ah 203, 
212, 213 (1891); Watkins v. Sbahzada. 1 C 

W. N. cxcvn. (1897) ; Wooma Soomlarec ». 
Gootoo Perahad, 15 W R. 74 (1871) (interest 
on refund of excess payment in execution); 
Kedarnathv.DoyaMoyeo,20\V. It. 49(1873) 
[mterestoncorts); AyyaVnyyart-Sbastram 
Ayyar, 0 "SI. 600 (1886) ; Phul Chand v. 
Shankar, 20 A 430, 432 (189S) [interest on 
amount loTied in execution]; Collector of 
Ahmedahad r. haT)i, 35 B. 255 (19U) 

(3) Duljcct Gosain e. Bewat Gosain, 22 W. 
R, 435 (1874) ; Ayya Vayyar r. Sliaatram 
Ayyai. 9 M. 606 (1836). 

(4) Radhcy Singh v. Mangni Baro, 0 O. W. 
K. 710 (1002) : llamida v. Bhudhun, 20 W. 

238 (1873); llardat r. Ixzat'Un-nissa, 21 
' x>< (18^^. Kahana Sundram r. Egna 
^(IWfJ); R^|, 261 (1887); Arunacliellam 

t J5 M. 203 (]89l}t 
'*• •>ined Sami, UC, 484, 
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representc<l liy Feet. 47 nnd 0. XXI r. 90) arc established (1) There is no real 
ili^itinction between an auction-purcliaFer at a sale in execution of a money decree 
and an auction-purchaFcr at a sale in execution ol a mortgage deerco in this 
respect (2) 

Wien an application for probate of a will is tefusetl by the District Court, 
but granted by the High Court on the ground that the will was proved, it is 
the duty of the Lower Court to prepare and issue a probate or copy of the will 
under the seal of the Court under the section (3) 

"No suit shall be instituted" (clause (2)).— There has never been 
any question but that restitution can be obtained in execution of the final 
decree of the Appellate Court (4) Prior, bowever, to this Code it was a matter 
of conflict ■whether an alternative remedy lay also by way of a separate suit. 
In some cases this was considered to he so, (5) in others it was held that such a 
suit was prohibited (C) by sect 211 of the last Code. The second clause now 
expressly prohibits a suit 

Security for restitution.— When the Appellate Court has seizin of the 
appeal, it has an inherent power over the subject of litigation, the nature of 
which is indicated and imphed by this section, and can in the exercise of that 
power, and notwithstanding that the decree has been executed, call upon the 
respondent to fuinisb security for the duo performance of any decree which 
may be made (7) Where any person had become surety for the restitution of 
any property taken in execution of a decree it was held by the Bombay, (8) 
Madras, (9) and Allahabad (10) High Courts that the security bond could be 
enforced in execution of that decree. The Calcutta High Court,(ll) however, 
held that a separate suit was necessary. The former view has now been adopted 
in sect. 145, as that amended seetton (which replaces sect. 253 of the last Code) 
now makes special provision in clause (6) for the case. 


145 . ir/iere any person has become liable as surety — 1 * 253 .) 

Enforcement of (a) for the performance of any (fccrec Or any 
liability of thereof, or 


(1) LcTina Ashton r. Madtisbmoni, 14 
C W. N. 5G0. 608 (laiO) 

(2) Mukhoda V Copal, 20 C. 731, 735, 730 
(1899). 

(3) Ba3^abaiv.Sarasratibai,17B 680(1692). 

(4) Radhcy Singh r. Mangni Ram, 6 C W. 
N. 710, 712 (1902) ; Saran r. Bhagwan, 23 A. 
441 (1003); Dhan Kunwar V Mahtab Singh, 
22A 70(1699); JammiKatliRoyt’. Dharina 
Dai Sor, 33 C. 857 (1900) : Kaliana Sundram 
V Egna Vc-deswara, 11 M. 201 (1887) ; Arana- 
cbfllam V. Atunachcllam, 15 31. 203 (1891) 

(5) VasudoV r. Xarayana, 24 3L 341, 315 • 
Shama Tcraliad i nnrro Penhad, 10 51 I. A, 
203,211 (1805). See Cofila r. Karbari Rawat, 
22 G 501 (1695). 

(0) ShcoJihal Saha r. Bhawani, 29 A. 048 
(1907) : 5taaih tillah Kh.an r. 5Iajid an-niasa, 


20 A. 149 (1903) [m Ihla case a suit was held 
allowable, as sect 344 did not apply to 
proceedings before Revenue Courts]; Prag 
Narain r. Kamakhia, 30 I A. 107 (1909) ; 
14 G W. N. 55. 

(?) Ilttknm Cband r. KamaUnand, 33 G 
027, 934, 943 (1905). 

(8) Venkapar. Bnabngapa, 12 B 411, 41S 
(1887); Kniaji t>. Vinayak, 23 B 478, 462, 
483 (1899) ; Jamsedji v. Bawabhai, 25 B. 
409,413,414 (1900). 

(9) Thimmalai r Ramayyar, 13 3L 1, 5 
(ISS9): Anmaebellam r AmnaebeUam, 15 
5L 203, 211, 212 (ISOl). 

(10) Janki Knar v Sarap lUm, 17 A. 60, 
102 (1995) 

(11) Snrjoo r. Balrauknnd. 23 G 212, 210 
(1695). 
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Limitation. — Previous applications for execution against the judgment- 
dehtor will not take an application against the surety out of limitation, Art. 
179 of Shed. 11. of the Limitation Act not being 'npplicahle.(l) 

Appeal. — An appeal, it has been held, lay from an order enforcing a claim 
against a surety under the former section (2) 

146. Save as othencise 'provided hy this Code or hy any law 
Proceedings by or for the time being in force, where any proceeding 

nga/nat representatives t)e tahcn OT appUcalion made hij OT agohst 

any person, then the proceeding may he tahen or the application may 
he made hy or against any person claiming under him. 

Representatives.— It ought to have been hardly necessary to enact this 
section. But it appears to be nccess.ary to meet cases such as that which held 
that because sect. 108 of the last Code did not expressly refer to a legal repre* 
sentativo he could not take the benefit of that section (3) 

147. In all suits to which any person under disability is a 

Consent or agreement consent or agreement as to any pro- 

^6 cceding shall, if given or made with the express 

° ^ leave of the Court hy the next friend or guardian 

for the suit, have the same force aixd effect as if such person tverc 
under no disability and had given such consent or made such 
agreement. 

148. Where any period is fixed or granted hy the Court for 

fTescribcd OT allmci hj 
this Code, the Court may, in its discretion, 
from time to time, enlarge such period, even though the period 
originally fixed or granted may have expired. 

Enlargement of time. — ^In examining the provisions of the Bill, the 
attention of the Select Committee was directed to a number of clauses in which 
power was given to the Court to fix a period or to give or allow time for the 
performance of any act by a patty. On the strength of the facts underlying 
reported decisions, the clauses were expanded to make it clear, in some coses 
that the period or time may bo extended, and in others that this power of 
extension may be exorcised even though the original period of time has expired* 
The Committee were of opimonthatumforinity m this matter was of importance, 
because it might not impossibly be argued that the express confoi ment of those 
powers in certain cases negatives them by necessary implication in others. This 
difficulty has been sou^it to be removed by the general enactment contained in 

(1) Narayan Ganpatbhat t. Timmaya, B 81 j Sulenian v. ShiTiam, 12 B 71 (1837). 

Bom. L. R- 807 (1000) ; 31 B CO. (3) Janli Prasad i’. Suhbram, 21 A. 274 

(2) Choree LalJliar.Sl»oNaraln,8W.R. (ISOO); dies, from in Canada Prasad Roy >'• 

21 (1807); Ahhoot Ramanah r. Ahmed Slab Naram Mnkerjee, 29 C. 33 (1001). 
Eusoofjec, 15 W. R. 638 (1871) ; 7 B. I* R. 
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tlic present section. 'Tlie principle embodied in this section was acted upon under 
the last Code in several cases; as under sect. 549 ol that Code (I) (now 
O. XLT. r. 10) and under sect. 51 where leave was obtained to amend plaint 
within a certain time (2) This section is the legislative recognition of the rule 
laid down in those ca.sos (3) It cannot he tahen to give a Court power to 
interfere with or modify its decree after an appeal has been filed against it.(4) 

This section applies to cases in which the time fixcil by the Code for doing some 
act is extended, hut not to the extension of the time fixed by a mortgage-decree 
for the payment of a prior mortgage (5) Under it the Court can extend the time 
for making an award, although the time has already expired (6) It has been 
recently held that this section does not entitle the Court to extend the time for 
payment of purchase-money in pre-emption eases and that an order under it 
13 not a decree under sect. 3 nor appealable under sect 101 (7) But In another 
recent case in the Allahabad High Court where an appheatioo to set aside a 
decree had been granted on the condition of payment of a sum of money as 
damages by a certain date, and this condition had not been fulfilled, and the 
Court had then held that it had no jurisdiction to extend the time for such 
payment and had therefore proceeded to disallow the application to set aside 
the decree, it was held on appeal that an appeal lay from this order, and that the 
lower Court had such jurisdiction (8) 

149. Where the whole or any part of any fee prescribed for rci. 

'Power io make up any document by the law foi the time being in 
deficiency of court'fees force relating to court-fees has not been paid, 
the Court may, in its discretion, at any stage, allow the person, by 
whom such fee is payable, to pay the whole or part, as the ease may 
be, of such court-fee ; and upon such ‘payment the document, in 
respect of which such fee is paxjable, shall have the same force and 
effect as if such fee had been paid in the first instance. 


Court fee.— Sect. 582a of the former Code, which this section replaces, 
was added by Act VI. of 1892, settling a matter in respect of which the case 
law was in conflict (9) It was applied in the last-mentioned case, which was 
held to come either under sect 5 of the Limitation Act or this section (10) 


(1) Jumnabai r Visaandss, 21 It. tiTC, C79 
(1897) , Budri Narain f. Shco Kocr, 17 I. A 
1, 3, 4 ; 8. c , 17 a C12. CU (18S9) 

(2) Bhagwan Das Bugla v. IIsji Ahmpd, 
ICB 203,200 (1891). 

(3) Amir Ilossain r Babu Xanak, 14 
a W. X. 6S2 (1910). 

(4) Parraanand r. Kripaslndhn, 37 C. tUS 
(1909). 

(5) Hot .«!ingh f. Tits Ham, 34 A 38S 
(1912) 

(0) &Iabkri«lijia ». Satislu 3S C. 522 (1911) 

(7) Ruranjan Singb r. P^am Babal 33 
A. 0S3 (1913); dislinguishlng Bahima r. 


Xepal Rai, 14 A. 520 (1892) 

(8) Jagamath Sahi v. Karnta Prasad 
Upadhja, 30 A. 77 (1913) ; distingBishiog 
Suranjan Singb r. Ram Babal Lai (1013). 

(9) Sco Dnrga Cbaran f Dokbaram, 20 C. 
925 (1699): LaUu Xatain «. Kutibaa, 18 
a L. J. 133(1913.) 

(10) And see as to insaflScKQtlj stamped 
momorandnm of appeal. Chenappa r. Rag- 
hunatha, 15 3L 29 (1891); Panhotam Lai r. 
lAchman Das, 9 A. 252 (I8SC) ; Xaunnit 
Ah r. Mabomed Kanoo, 11 W. R. &4 1 (1SC9) ; 
tonlra Ralkarao lUi r Gorind Xatb. 12 A. 
129 (1690). 
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It waa held not applicable to pauper appeal9.(l) Though that section dealt 
expressly with inaufficiently stamped raomotauda of appeals it was held that 
a defective plaint could bo subsequently vaUdated.(2) If the deficiency is not 
paid by the date fixed by the Court, this section will not assist the plaintiff.(3) 
When a party asks for this indulgence, the record should indicate that all the 
circumstances have been brought to the notice of the Coutt.(4) As a general rule 
the Court’s discretion under this section is unshackled; but where the document 
IS a plaint the discretion must be exercised in accordance with (c).{5) 

150. jSat’c as otherwise ptomded, where the business oj any 

_ - . Court is transferred to any other Court, (he 

ransferof usineas. which the husincss is SO tram^crred 

shall have the same powers and shall perform the same duties as 
those respectivdy conferred and imposed by or under this Code 
upon (he Court from which (he business was so transferred. 

151, Nothing in this Code shall be deerned to limit or others 

Saving of inherent W'tse affect the inherent poiver of the Court io 

powers of Court. make such orders as may he necessary for the 

ends of justice or to prevent abuse of the process of the Court. 

Inherent jurisdiction. — ^This is an extremely important section, expressly 
recognizing as it does the inlierent jurisdiction of the Courts, a matter which 
19 fully dealt with in the notes to the Preamble. In addition to the cases there 
Cited it may be noted that it has again been quite recently held that the Code 
is not exhaustive, and that when the Court has jurisdiction to make on order 
it has (although there may be no section of the Code apphcable) inherent power 
to have that order carried into effect (6) It has been held that the Courts m 
India have an inherent power to amend or vary decrees so as to bring them in 
accordance with the judgments after they are signed by the Judges, even if 
they do not fall within this section (7) Where, owing to the death of the plain- 
tiff before the date fixed for the heanng, there was no appearance, and the suit 
was dismissed for default, it was held that the mistake inadvertently made in 
so dismissing it could be rectified under this section and (apart from it) under 
the inherent power (8) But where, according to established principles, certain 
questions have been removed from the jurisdiction of a Court, they cannot be 
brought within it on the pica that the Court has inherent power to do what 
justice requires for the parties before it.(9) An order for consolidation of suits 
can be made under this section (10) 

(1) Bai Fulf Desai Manorbhai,22B. 8W, 

857 (1897) 

(2) Vfllambal V. Vythilinga, 25 31. 330, 

3S2; 24 31.331,333(1000). 

(3) Badhan v. Sitanatb. 13 C L. J. 78 

(iniO) (4) Ib. 

(5) Achut Itaracbaiulm Fai v. Nagappa 
Bab Balaya, 33 D. 41 (1913). 

(G) 7'er3Ia<'J('an, (XJ.. in Jogriulra Chandra 
Son r. Bibr^i B'azid vn-nissa, 34 C SCO ; 11 
C. tv. N. 850 (1907)_Iord« as to coats on 


dniiussal of application for leave to oppenl to 
tho I*rivy Coonedj. 

(T) Brijratan f. Jajnarain, 37 C. 649, 657 
(lOlO) ; Langat V. Janki, 14 C.L J. 481(1011)- 

(8) Dcbi Bakah V. Habib Sliah.nC. W.N. 
820 (P. C ) (1913) ; 40 L A. 101 ; 35 A. 331 s 
18C L J 9. 

(9) Jclbabbai r. Cliapsey, 31 B. 407, 4'13 
(1009). 

(10) KoIIcharan v RiiTaj Kumar, I7C. B’. 
N .320 (1912) 
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152. Clerical or arithmetical mistakes ui judgments, decrees 
Amendment of judg- or ordcis or cirors arising therein from ang 

ments, decrees or orders, accidental sUp or oinission may at any lime he 
corrected by the Court either of its oien motion or on the application 
of any of the parties. 

Decrees or orders. — See notes to 0. XX., post. 

153. JVic Cowr^ may at any time, and on such terms as to 
General power to costs or Otherwise as it may think fit, amend any 

defect or error in any proceeding in a suit ; 
and all necessary amendments shall be made for the purpose of 
determining the real question or issue raised by or dcpcndiny on 
such proceeding. 

Amendment.— This is 0. 28, r, 12 of the Bugbsli rules under which amend* 
ments have been made in legal documents of oveiy kind, sucli as 
iiitcrrogatoiicb, notices of motion, pacticulars of objcctiou, petitions, and tlic 
like. It IS not open to a Court to convert a suit for declaration into one fur 
possession of its owu accord.(l) 

154. Nothing in this Code shall affect any present right of f*- 3. 
Savins ot present Appeal u'hich shall have accrued to any party 

right of appeal qi commencement. 

The words *' any present right of appeal ” mean a right existing on January 
1st, 1909, to appeal against a particular order passed under the lost Code and 
subsisting at that date.(2) 

155. The enactments mentioned in the Fourth Schedule arc 
Amendment of certain hereby amended to the extent specified in the 

fourth column thereof. 

156. The enactments mentioned in the Fifth Schedule [s. 3 . nm 

Repeats hereby repealed to the extent 5pcc//icd 

in fourth column thereof. 

157. Notifications published, declarations and rules made, U 3. 

Conimuanee of orders placcs appointed, agreements filed, fccalcs . 

under repealed enact- prescribed, forms framed, appointments made 
and powers conferred under Act 17//. of Ji>oU 
or under any Code of Civil Proc^ure or any Act amending the 

(1) VcnkatachclUr. XM-«y4na,211LL.J. C2i(I9l3); an-Ue loinUrtot |<.»ir to 

453 (1013) cai-cvtion prodin^ •j>|iC4! to I’rny 

( 2 ) Ikncnl r Ham Sami', 10 C. W. X 1013 »o<* Xanila Ki*liore ^lcg!l « j: 

(1012); lJuLe»liw ar r Jasoda, 17 C. W. X. Sahu, 40 C U5S (1912) 
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OKDEIl I. 

Parties to Suits. 

1. All persons iiniy be joined ui ouc suit as plaintlJT.s in (*. 20.) 
wti tufte jotaei at whom <iny right to relief inrcspcctoj oransinri 

fiaiatifli. ^ out of the satnc act or transaction or series of 

acts or transactions is aUeged to exist, whether jointly, gevcrally 
or in the alternative, tchcrc, if such jKrsons brought separate suits, 
aivj common question of late or fact tcould arise. 

2. TIVrcrc it a]>pcars to the Court that any joinder of qdainliffs 
Power of Court to ' niatj cmlarrass or delay the trial of the suit, 

order tepamte trials. (Jtc Couft may put the plaintiffs to thcir election 
or order separate trials or make such other order as may be 
expedient. 

3. All persons may be joined as defendants against whom [s. 28.j 
Who may be joined as any right to relief in respect of or arising out of 

defendants. the same act or transaction or series of acts or 

transactions is alleged to exist, whether jointly, severally or in 
the alternative, where if separate suits were brought against such 
persons any common question of laio or fact would aiisc. 

Scope of the English and Indian rules. — Sects. 2C-32 of tbc last Code 
were first incorporated m Act X. of 1877 from tLe various rules of Order XVI , 
framed under the Supremo Court of Judicature Act, 1873. Sect. 20 was sub- 
stantially the same with Rule 1 of the Order, as it stood at the time of the enact- 
ment of the Code, with the exception that that rule did not contain the words 
“ tn respect of Ute same cause of aclicn.*' The rule was construed very broadly 
in the earlier cues, •b^JmUL to justify a joinder of plainti& having distinct 
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causes of actioii,(l) and seekiDg wholly distinct reliefs, and not to import any 
limitation on tho power of joindcx.(2) It was gradually narrowed in its applica- 
tion, and in Hannay v. Smuitliwaitc,(3) Lord Bowen observed that it 
was not “ the intention of this rule to allow writs to be issued under 
which any number of plaintiffs might join any' number of causes of action, 
or that a writ should be like an omnibus travelling on a certain route 
into which any number of persons may get as passengers for the journey.” It 
was thus first restricted to cases in which relief was claimed in respect of the same 
subject-matter, ‘‘as Order XVI. dealing irith parties, assumes an ascertained 
subject-matter,” (4) a principle recognized hero in Haramoni Dassi f. Hari- 
Churn Chowdhry.(5) In accordance with this view, it was held in a number 
of cases that where the causes of action were aeparate and distinct they could cot 
be joined in one action (6) 

The English ride (7) was then altcicd in October, 189G, the alteration 
icstactingit to cases in which the right to relief, alleged to exist, was “ inmjKti 
•>j'or aristiy out of the some transaction or series of tronsactions,” and where, if the 
persons joined brought separate actions, ‘‘any common question of late or fed 
ivoiild arxse ” Power also was expressly given in it to the Courts to ** order 
separate trials, oi make such other order as may be expedient,” “if upon the 
application of any defendant it shall appear that such joinder may embarrass 
or delay the trial of the action.” 

The picscut Eughsh rule was theiefoic in iridcly different terms from 
bCtt. 20 of the last Code. A limited liberty of joining plaintiffs with 
separate causes of action is given. The nature of the bmitation is jdain upon 
the face of the rule. It was not thereby intended to allow any number of 


(1} Booth r. Bitscoo, 3 Q- R- D- 40Cj 

Hukm Chand, C. P. C 3Ct>, 

12) Gort V. Bownc/, J7 Q B. D. 033, per 
L'iihcr, 31 R. 

(3) 3 Q B. 422 (1893) 

(4) Smith V. Riebardsoo, 4 C. P. 1> 113. 

(5) 220 833(1895); Hukm Cbaml, G P. U 
309, 370 

(0) Smurthwaito t’. Uaanay, A C. 4U1 
(1891) Jeixtcfn rersons, nmo shippera, anil 
eeren consigtwctf, under various lulls of lading, 
sued shipowners for short delivery); Carter 
r. Kish}-, 3 Q. B. 113 (189C) [filly pereons, 
rclatncs of os many miners drowned 1>y 
flooding of a nuoe, brought action for 
noghgencej; P. Jt O. S. N. Co. t' IX^ono 
K}'Litu, A. C. 061 (1S95) [suty-tuo persons, 
or groups of persons, sued for dsmages by 
reason of collision between two ahipsj; 
Pvddie t. Kyk, S I. B 265 (lOOO) [libel m 
samo words and in same docuxnrnt, but of 
dilTcrent pcnionsj. In fL«o cases tho suits 
urro held not maintaioablo under O. 10, 
r. ], osit stood pnortoitsamendment. Tho 
1 14( case uos decided after the amcDdment, 


but was under tho Irish rule, which is in tho 
same terms as the old English ndo. 

(7) Is in tho following terms t — “ AH 
jiersoDs may bo joined in one action as plain- 
tiffs in ubotn any right to relief in respect 
of, or arising out of, the same transaction, or 
series of tranaactioos. is alleged to eiist, 
whether jointly, severally, or in tho aJlcma* 
tiro, where if such persons brought separate 
actions any common qaestion of law or fact 
would arise ; provided that if upon tho apph- 
cation of any defendant it shall appear that 
such joinder may delay or embarrass the trial 
oftbc action, tho Court ora Judge may order 
scpsmto trials or make such other order as 
may bo expedient, and judgment may bo 
given for sseh one or more of tho plaintiffs «» 
may bo found to bo entitled to relief, for such 
relief as ho or they may bo entitled to, uith- 
out any amendment But tho de/endant, 
though unsuccessful, shall be entitled to his 
costs occasioned by so joining any person 
who shall not bo found entitled to relict 
unless tbo Court or a Judge »n disj'eaing of 
the coats shall otbcrniso dircet.” 





1 in»r NTti i> 
O, 2 , »r I.n 


r.\i:u» •' ID St ll>. 


rti:i 


di^rrcnl \<UintifTi In i<>in in mi'' n»} imndM t •>( ami dillcirnt 

C4U5< *1 n{ action, Imt it van intend'')! inci'')) to eflert n iniHlilication oI the old 
nilo liv nliich a Iifnitol liherty <>f jtiirmp idaiiilitTn hiIIi foparale ratHra c*I 
action should l»<* confcrp'il The »<in<lttion« arr, fin>th. that the ri^tht to relief 
nlleped to cxrl tn earli plainlif! elnitil'I Ik* in rr.«j)ect of, or An«e out of, the fame 
tran«.Klion ; and fecomlly. that there fhould W a rmniiion qne^iion of fart or 
law (1) Wicre, liowe\cr, llicre were in effect two {•IaintifT« and t«o rnii»ca of 
action not ari'ing out of the aanie tran*acfion. the f,i*e vas heM not to I>e wilhi/i 
(lie present rule (2| 

* Trom the foregoing it will appear that (he Kngloh rule «as wolcr 1 J 1.111 
that laid d'lwn in eecl. i’O of the Code <if Ib52. ttlitch iniglit geiiemUy Ik* eai'l 
to ha\c reprc'entwl the Me«» oimmonh eiitert iinnl In the Kni;h*h Coiiria 
in the middle period lict«rcii (he fii>t prutnulgalimi of the rule ami 
ilK amendment in lf^y(» While it i« ^ufiieieni under the Kneli«h rule (hat 
the right to relief flnnild ariic out ol the f.tnie traii.'-actioo, the Court Wing 
giren a tontrol o\er the cxerci'e of fitch right, the right of joinder gheii hy 
that fection was only in respect of the reme ea«#e cy'oetien, a right which ««> 
►till further limited hy certain decisioas owing to the interpretation placeil 
upon the tenn^ “Mi/stf 0 / ortioa," ns to whieh. ecc jwt. The U.*e bf 
the term "enute 0 / action” in (he li«t Code gave ri*c to difficulty {ailc j>ost)i 
the phra«e therefore has been omitted nn<l r I has lM*<*n made to correspond 
witli the present I'nglisli rule as regards pbmtifts. It is in substantblly the 
same terms ns 0, X^’^. r I down to the wonls “leouW arise.'* The 
portion in the Kngll«!i rule from “proetrfed tfuU" to “ expeificnt ” has Wen 
Bubstantially embodieil in r. 2 ond in 0. 11. r. 6, jxut, and the portion »s to 
judgment Wing given is embodied in 0. I. r. f. The second paragraph of 
sect. 20 of the last Code has not been rc-cnacted, ns to which see notes to 0. 1, 
r. 4 . Rule 3 dealing with defendants corresponding with sett. 28 of tho 
last Cotlc lias been modified to bring it in conformity with r. 1. The result 
is an extension ol the right of joinder in coalonuily with the English law, the 
decisions under which A^ill be applicable to this rule. The Select Com- 
inittee said, “ It is hoped that the multiplicity of suits will he further curtailed 
by the new profusions wc have inserted to remove limitations wjiicli 
we regard as needless on the comprcliensiveness of a suit, and by the 
wider powers of amendment vested in tlic Courts.” An adequate check (sec 
T. 2) is provided by the power of a Court to interfere where emUirrasement i« 
likely to result. 

“ Persons.” — ^This and the following rules deal only with the joinder 
of parties, and have no reference to the joinder of causes of action. Sect. 31 
of the last Code, which provided that nothing in the section should be deemed 

(1) UaircrBitics of Osford and CBjnbridge decidedbc/orcIborolewMalleredniustDow 
T\ Kf „ rn ari bo cotuidercil With rcferenco to tho alteration. 

' Tho ru]o has been held to Icaxe untouched 

tho practice in Admiralty of allonnng joinder 
of parties 10 collision, salvage, and wages 
• • actions : The MarfcbalSuchct, 1890, P. S33. 

tlio nCH rule, subieet to tho control of tlio (2) Stroud r. Lawson, L. R 3 B. tl 
Court. Other cases cited m tbo A. P. (1898) 

3l 




514 


*rUE CODE OF CIVIL VROCEDURE. 


First Sched. 
O. I, rr 1-3 


to cuablcplaintifiato join in respect of distii\ct causes of action, lias been omitted, 
all reference to cause of action being omitted from this section, and 0. II. ilenls 
with the joinder of causes of action. 

Oenetally, as to patties, wUethef plaintiils or defendants, eVerj’ pei»oa 
can sue and be liable to bo sued, and may thus be a party. The Code, which 
presupposes this rule, docs not contain any provisions as to who may be 
parties. The portions of the Code whicli contain Bpecisl provi«ions enacted 
on grounds of general interest, public convenience or policy, and, in the 
case of the incompetent, for their protection, refer generally only to the 
mode of suing or being sued in such cases Every person who has a ptimary 
right or interest which has been violated in such a manner as to give 
him a secondary right to relief, may bring a suit as plaintifi against any 
person as defendant against whom an order for enforcement of that right u 
asked (1) 

Subject to a few exceptions, tho Common Law Courts were rigidly tied 
down to disposing of claims arising between exactly the same parties upon 
each side and in the same rights. They could give a judgment for A ngain^ 
0 or against C. D, and E, but they could not give relief of one sort against 0 
and of another sort against D and E. Nor could they give relief of one land 
to A and of another kind to B, or of one kind to A and B jointly and another 
to A separately All the plaintifis, if more than one, had to be jointly entitled, 
and all the defendants jointly liable, with respect to every single matter upon 
which the Court was asked to adjudicate. In Chancerj*, on the other hand, 
the course was to deal with the controversy or transaction forming the subject* 
matter of the action, os a whole, and endeavour to do complete justice to it ; 
oud for that object the Court insisted on all the parties interested m 
tho subject-matter being brought bclore it.(2) The Chancery Rule has 
now been adopted ns » general one by both English and Indian Courts- 
See r. 10, clause (2), pwt Tiic same person cannot, how’cver, be both 
plaintiff and defendant in a suit unless he appears upon the record m 
different capacities.fS) ^ 

In order to enable a person to sue, the right must be a real and existing 
one (4) The legal interest must be existing at the date of tho institution ol 
the suit ; f5) which must be brought by the person who, at the date of the suit, 
represents, so fax as its subject-matter is concerned, the person irith whom 
the original tramaction took placc.fC) \Vlii!e the interest may be future, 
It must be a present and existing one at the time of tlie suit- 3/erely 
an ciqiectation of tho possibility of o future event which, if it occurs, 
may give birth to an interest,*' is not such an interest as will give a right of 


(1} JIukm Cl P- Ct 350 cl 

wkero tbe 8oV}cct is more InUy di«cussi*U. 

(2) tViUoa’s Judicature Acts, 2nd cd. : 
iiote)! on O. XVj. r. 1. 

(3) So It has been held that a suit ia tlm 
iiBine ot affirm can he maintained hy or 
Against one r>f its members >n a ca|«<;lty 
different to that vf paBner : picmji Ludtia r. 


Ddsbo Poongersoy, 10 B. 358, 3dl (1880}. 

(4) Bibeo TamaoQonUsa r. U'oojjuIfflODCO 
Dosseo, 20 W. P.. 72 (1873) 

(5) IWspr* **• Lakshmamms, 13 3l- 
MO (iS'Xl). 

(0) Coiaslii Gunga f. Daboo Dbss, 25 
W. R. U8 (1876), 







liBMScttti* I’AP.TIKS TO M'llfc. o\.'t 

(» I, IT. 1-n. 

Miit.(I) Tlir liglit inu*l Iijwc rnnic into i'xi*triiir hrftire tlic llic mil, 

nn'l tlif rcforo n Tcnl nwncf*^ ili'cHiin'T. m.!*!** in hi'«lrpo«ition tn n Mill, ln« l■^rll 
lirl.l not fiiflicicnt to pivc a plunlifT a nclit to mnininin a »int (if) TIi** |»!iiniifT 
inu*t have n Fuli«i«tinp rnn«e o( nction at the time of the inMiliition of the mil, 
anil lie eannot take advant.ipe of event* that have liappejiwJ FMli«e']uenlly.(fl) 
A Fiiil hy a perFon in reFpeet of an net l»y whieh he may never i-o 
injuriou«ly Bfleclwl nt nil i* premature (f) li^avinp fiicIi pcneml roii- 
Fidcralion*, it may he e1ate»l (Imt the que*tion nn to whether there is 
a right to relief in any ra«e, and ns to the pepon m whom that nirht 
is %eFted, and against xdiom it iitav he chimpl. ami the nature of the relief, 
arc <juestion« of sulistantuo law, and not part of the Hw of procpluro, which 
may rolrict or even extingiii*li Mieh a nglit, hut cannot create or extend it (5) 
Tliia matter therefore does not come within ihe Fcope of thi« Commeniar)*, 
and will not be dealt willi hj it (fi) The ruW relating to pirtica laid down hy 
the Code refer not so much to the permn* who may he pariie* ll^ to their joinder. 
,\fi to defendants, vide po't. 

“May be Joined.*' — Thi' ecctioii, under the Code of I83lJ, was held to 
he an enabling one, allowing a number of pbintiSs with the came right to relief 
to join in one suit instead of bringing separate suits. It did not say that all 
persons must be joined as phintiils when they had the s.ainc caii«c of action 
against .the defendant (7) The present section Is equally enabling. Tliere is 
a distinction bctw'ccn a joint right and a right enjoy^ m common with othcis. 
In the first cose it may be ncccssjr)' for all persons jointly inlcrcslcd to be 
joined as parties, and if they ore not joined the suit may be bad for miHjoindcr.(8) 
\\Ticrc a person sues under a power of attorney, the principal’s name should 
appear as plalntiflfO) It was held that Act X. of 1859 allowed suits to bo 
iastituted by zemindars in their own names by their outhorizetl agents, but the 


(1) Cans V. Aogel, 4 C. F. & J. 531. 

(2) Han Gobmd Adtukan t' Akboy 
Kumar 3Iozumdar, 10 C. 3&t (18S9) 

(3) Budh 6«>gb c- NiraJbaran Hoy, 2 
C. L. J. 431, 438 (1005). 

(4) Bhikdaree Smgb v. Kishea Prosad, 15 
W. R 100 (1871). 

(5) Ilukm Cband, C. P. C. 353. 

(6) lb , at pp. 353-307, tho following tub* 
jects are discussed . — p. 353 s Right to rebel 
of worshippers} p 355s Right of suit of 
person for slander of his relations ; p 357 : 
Right of suit m respect of property bailed or 
leased; p. 353 Suit by assignee of cAose in 
action : p. 358 ; Right of suit by transferee 
of property not in transferor’s possession ; 
p 361 : t^en agent may sue on behalf of 
principal ; p. 363 i Suits by Co sharers A 
number of cases on these and other points 


w-ill also bo found in tlto notes to s. 2C of 
O'Kinraly’s Cir. Itr. Code, to which rcforcoco 
may bo mode. 

(7) Rauu Lai Parbalia w. Itulak Lai 
Pathuk, 21 a 385, 388 (1897). As a general 
role, however, all the parties interested in tho 
subject-matter of a suit should bo joined 
m it whether as plaintiffs or defendants : 
Rajendronath Dutt v Shaik Mahomed Lol, 8 
I A. at p 142 (1881) 

(8) Baiju Lai v. Bulak Lai, tupra, at 
p. 390 : this differcoco between common and 
joint int-erest is tho basis of tho distiaetion 
letneen necessary and proper parties See 
Hukm Cband, a P. C. 367, 3C8. 

(9) Chooneo SooLul v. Hur Petshad, 1 A. 
II. C K 277 (1869}, 

(10) Ladleo Pershad tt Gunga Parshad, 4 
A. H C. B. 59 (1872). 


r 
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o£ the jomt-famtly co-plaintifla.(l) Where the plaintifi lias asssigued Ins rights 
during the pendency of the suit it is itrcgiilat to substitute for liis name that of 
the purchaser j but it is an irregularity which can be cured by the consent 
of the defendant (2) In a suit by or against unincorporated partnerships, the 
names of all the partners had to be given. This is the rule of the old Common 
Iiaw, according to which a partnership is not a distinct legal entity entitled to 
sue or bo sued in the firm name as a corporation, In India, the only departure 
from it recognized was in regard to corporations or incorporated companies 
authorized to sue or be sued in the name of some officer thereof, under sect. 435 
of the last Code. See now 0. XXtX. 1 . 1,(3) A firm thus could not sue or he 
bued xntliout the names of all the members of the firm being given in the plaint.(4) 
See now 0. XXX. 

The question whether and in what circumstances u hcnajiudar is com* 
patent to maintain a swl in his own name and without tho beneficjal pnner 
bamg a patty to the suit (5) has been discussed in a niunbct of tulmgs in the 
various High Courts, and m regard to it a considerable conflict of authority 
prevails. In those cases, which approve (6) tlic right of the henamidat so 


(!) Kisbcn Ferabatl v. Har Narain, 38 1. A. 
iS(mi). 

(2) Seer Cbundcr ( SliatkU Tinncczood* 
decn, 12 W R 87 (1809) . c . 3 B. L. B. 214. 

(3) S 435 ol last Code See Cannau tv 
KylisU, 25 W. R. 117 (1870). 

(4) Pulin Deliati r. Watsoo, B. L R P. B. 
901,900(1808); OuDga Dutt r Dabcc Das, 
25 W R 118(1870). Sec now O XXX. 

(5) II the real owner be co-pUmlifi there is, 
ol ooutbo, no objection. In Rally Prosonno 
V. Dinonatb, 11 B. L. R. 60, M (1873), it was 
held that tbo real owner should have been 
co-plaintiS In Svta Natb v. Nobin Chondcr, 
C C. L R 102 (1879), >t was «>aid that tbo 
Court ought to direct that tbo bencfieiat 
owner bo mado a party and ought not to 
dismiss tho suit. 

(6) Doo d. TiIIucL t. Hurry Doy, Slort 
S49 (suit on bond) (sco Gopci'kristo Gosain 
V. Gungapersad Gossio. 0 21. 1. A. 03, 72 
(1S54), tho Sni*rcmo Court distiuguishiog 
b( tween legal and cijuitablo titlo allowed tbo 
benamidar, Ibel is the party in whoso name 
tho title deed was, to sue. See Mohendra 
JIatbt.KaliPro8bad,30C.atp 272(1902)]} 
lihaishsnbar r. MarWallabb, 1 B. H, C. R. 
20(18G3)(p08se8soryBoitforland; Ivcidgood 
if consent of owner could bo Bliown]; Pro- 
Bunno Coomar v, Gooroo Cfamn, 3 tV. B 169 
(1805) feuit for decisration of right to land ; 
real owner abould sue s but benamidar may 
SUB as trustee if no objectionlj Rrccnalb 
Nag r. Chundernath, 17 W, B. 192 (1872) 
(tuiv lor possession after toreclosurc; de- 


fendant held estopped) j Ram Bburosce v 
BiSMssur, 16 W. P. 451 (1572) [benamidar 
can suo for land ; defendant could not rawe 


authority to sne ruju^icota ; fell , Sbangara 
o Kjisbnaa, 15 M. 267 (ISDl)); 
Klsboro V. Abmad Ata, 18 A. CD (1695) 
[benamidar may suo for land ; consent ptc- 
eumed, advciso decision res 
Bhola Pershad v. Barn Lall, 24 C. 31, 36 
(1896) [suit to enforce mortgage ; cannot be 
held that a suit by a benamidar can so 
extend to property instituted, though it may 
bo partially defective ; assignees of owner 
were added under s. 32, after institution of 
anit]; Sachitunanda v. Baloram, 24 C. 6H 
(1897) [suit foe forccIosuTo and possession of 
land may bo brought by benamidar ; suit 
should not bo dismissed because benefioisi 
owner not added as a party— estopl'olJ » 
followed )« C'howdhiiry Kirtibas Das *’• 
Copal Jin, 10 C L J. 193 [1913)5 
Ravji v. Mabadev, 22 B. b73 (1897) [* 
benami certified purebaser can sue in hla 
own name even when tho true owner’s name 
la disclosed, per Ranade, J ] ; Bijjnmma v. 
VcnkataTnmayya,2lM. 30(1807) [benamidar, 
payee, or holder of note may sue] ; Dagdu 
V. Balvant, 23 B. 820 (1897) [suit for 
redemption ; benamidar may maintain suit 
in bis own name) 2 YadBam tv Umrao, 21 A. 
3Wi (ISOO) [Ijcnamidar morlgagi-c may boc; 
pftsioui cases rcsicoiil). 
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1o Flip, ilip liplil li.i* l>fpn KiFoil partly on iUp fart tlial ho tlio lrflii«forro 
liiTiK-il in tlio ropi*lrrrtl in«tnnnrnl con'titutinp tho 1 ran«lor. nn«l on tin- 
principle dial .1 ronlrnd ran he rnforml Uy the parties ulio lia\o ontoml into 
it, partly on llic proiind that tlio <lofen*lant i* o^toppnl from mi<inp the 
•jne^lion, and partly on tho mow that tho lionnmidnr mii't W prcaiitno<l to Ins 
Fuinp on hehaU of tho honofirial owner, nr, to pul the o.aine i<loA into other 
words, that the suit is really hroiiphl by tho f>onofiei*il owner thronph, and in 
the name of, the bonamidar On tho other hand, tho*e nilinpa which are 
ada’cr*e (1) to the ripht of tho Iw-namiilar to me are mainly baseil on the ground 
that a suit cannot bo maintainnl by any perron who hub to prove, if hia title 
i« ehallengwl, that ho ha^ n real intereal of hti own in the aubject* 
matter of the fuit.(2) In mmo c.a«o« it Foomi to have Won hold that there i» 
a distinction Wtweon suit* on Wnil« and tho hfco and suit* for immoveable 
property in that in the former ra*o a Wnamidar mav, and m the latter may 
not. *ue.(3) Hut even in i!ii« the ca«oi are not uniform (4) A* to bcnamidar 
dofendantf, ?ee ;v)»t, and a* to oilding a henamidar a* a party, r 10, post. 


0. XXXI. contain* provuion.-' relating 
tni«teo*. The question ha* arisen in 

(1) MeheroonisM r. Itur CTiurn How, 10 
W. R S30 (ISCS) [tint for docUrAtian of title 
to Und ; held, & bonamidar lias no right to 
maintain a (uit in a Ciiil Court for property 
in which ho ha* no bcnerieuil mterrrt] ; 
Fureelun Bibec c. Omdah BiIjoo, 11 It. I. U 
CO, tt. (ISOS) [luit for poaooMion by Wnamidar 
dismissed]: Kally Prosoono e Dinonath 
Jfuibck, 11 B L. R. 00, Ct (18*3) [suit to 
hare sale set aside] : Dibec Tamaooniiissa v. 
WooijulmonTC,20W R.72 (1873) [suit shouhl 
lie brought by real and not colourable owner] , 
Bhoobunessar t Juggesturec, 22 W. R. 413 
( 1874) [suit for mopoy on bond not maintain- 
able] ; Judoo Xath r. Girija Biioosun, 23 
W. R 446 (187S) [salt on bond ; it plainliQ 
not real holder suit must be dismissed] ; Sita 
Nath r. Nobin Chundrr, 5 C. L. R. 102 (1870) 
[suit for possession of land secured by mort- 
gage ; Court was not xwepared to say that 
bcnamidar could sue in his own name] ; Ilari 
Gobind r. Ahhoy Kumar, IG C. 361 (1899) 
[suit for land; held, plamtifl as bcnamidar 
could not sue anil that neither the disclaimer 
of the real owner nor tho fact that bo was 
a party to the suit made any difference] ; 
Timmalayappa f Swami Naskar, 18 JI 409 
-(1804) ; Issur Chandra t'. Gopal Chandra, 26 
C 98 (1897) [a mere bcnamidar cannot main- 
tain a suit for ejectment, ho having neither 
title to nor pow-ision of tho property]; 
Baroda Sundari r. Dino Bandliii, 25 C. 874 
(1898); a c. 3 0 W. N. 12 [a lienamidar 


to suits concerning properly vested in 
tliK rotintr>* generally with reference 

has no right to sue for recovery of po«v»«ion 
of tmraoveablo property], Mohendra Nalh 
<■. Kail Proahad, 30 C 2^ (1002) (the sane) : 
Cliinnan r. Ramachandra, 15 M. Cl (1891) 
[tho Court pointeil out (hat when the execu- 
tion of a document ia proved, furtlicr 
eridcnw- ia not required to show tiial t!io 
traasfcrco ha* taken tho interest which tho 
document purport* to convey; it is not 
nccca'mry to prove os against a tliird person 
that tho consideration passed, but dis- 
missed the appeal on its appearing that tlio 
plaintifl had no interest]. 

(2) Yad Ram r. Umrao Siogh, 21 A. 380, 
381 (1899). A* toalieuationbybenamldar : 
consent of true owner; equitable rights of 
purchaser, see Sarju Parsbad r Ilir Bhaddar, 
20 I A. 108 (1890); ond a* to 6ond fje 
transfer without notice that transferor wa* 
bcnamidar, 31ir Mahomed r Kishon ^fohun, 

22 1. A 129(1895); a c,22C.909. 

(3) Mohendrn Nath ». Kali Proshad, 30 C. 
2G5,atp 273(1902); Ran Gobind r. Ackhoy 
Kumar, IG C. 364 (1889); Bijamma r 
Venkatavamayya, 21 M. 30 (1897); Sanit 
Chunder r. Kedar Nath, 3 C W. N. 3SC 
(1898) [a bcnamidar can sue on a promissory 
note]. 

(4) Bkoobanessaro Jaggeasneea, 22 W. R. 
413 (1874); Judoo Nathv Girija Bhoosun, 

23 W. R. 44G (1876), in both of which eases 
the suit* were held not to be maintsinobie. 


( 



518 


THE CODE OF CIVIE mOCEDURE. 


FiEsr SCKCP 
0. l,rr. 1-3. 


to suits by a bcnaroidar, wlio, as already stated, in some cases lias been held 
not to occupy the position ol a mcTe name lender, but a position analogous to 
that ot a trustee holding the legal estate. 

This rule itseli is not obligatory. It does not enact that an)' persons must 
join as parties. It does not even say tlnat all persons who may be interested in 
the result o£ an action must necessarily be patties, (1) or that all persons must 
join as plaintiffs when they liavc the same cause of action against the defen- 
dant (2) Nor is it laid down anywhere else in the Code as to who must be joined 
as plaintiffs as distinct from those who may be so joined ; and though some 
idea may be formed from the provisions of rule 10, yet they cannot furnish any 
general rule, as the first clause of the rule is restricted to the case of a bond 
fide mistake, and the discretion of the Court under the second clause is regulated 
by considerations different from those which must regulate the action of the 
plaintiffs themselves. The exact character of the right is immaterial, (3) there 
being no distinction between legal and equitable tights, so far as relief in a 
particular Court is concerned. 

R 1 was mlroduccd to prevent a miscarriage of justice from went of parties, 
and to enable persons aggrieved by the some act, or having the same 
right to relief, to join in one suit instead of bringing separate suits (4) 
T)ie former section was not exhaustive in words, and did not say that 
only persons referred to in it might be joined as parlies. The contrary 
might, no doubt, have been contended- for, on the authority of the maxim, 
cxprcssio umus personw c$t ciclusio aherius. On the other hand, it was held 
that there were clearly cases not falling within sects. 26 and 28 of the 
former Code, in which plaintiffs and defendants were and must be allowed to 
join in a suit. Thus persons having a successive interest were allowed to join 
as plaintiffs ; (6) and in the case cited, in a suit by a daughter to set aside her 
mother's alienation of the property she held as a widow, the daughters 
son was allowed to join as a co-plaintiff, thougli he could not acquire the property 
m Ids mother’s lifetime. And in some cases, persons were allowed to 
join merely cx ahundanti cautela. Thus a receiver of an insolvent’s estate 
may, after the insolvent’s death, sue for everything due to his estate, hut for 
greater security his executrix may be joined as a plaintiff.(6) It is somewhat 
on a sinular principle, that, as a general rule, unless the policy of insurance 
has been legally assigned, and the assignment recognized by the insur.snce 
company, or unless there has been an equitable assignment, and it can be shown 
that the holder of the policy has given value for it, the company is entitled to 
ia.5ist upon the legal representative of the assured being made a party to the 
suit for the amount due under the policy.(7) however, there was mis- 

joinder of plaintiffs and causes of action, it was held that there was nothing 
to necessitate the dismissal of the suit, Imt that the party should be put to 
election and the plaint amcndcd.(8) 


(1) Gobind rrasad r. Chan<lftr ScLhar, fi 
A. 480, 401 {1887), jwr Edge, OJ. 

(2) 13ai]uIatr.Bu)akLa].S5a38S(1897}. 

(3) nuVm Cham), C P. G 372, 373. 

(4) Sec Baijq lAt r. PoUk Lai, 21 C 335 

(IS'':} ^ \ 

{C) Nara^ftni r OjeDgnlamma, 10 M. 1 


(ISSG) 

(C) Bacliabal v. Sliamji, 0 B. 530, C17 
(1885). 

(7) Bajnnrain i». Unieenal Lite Assuranco 
Co, 10 GL-B. 501(18x2). 

(8J AlilnUge V. Barrow, 31 C. 002 (1£*07). 
See notes to O II. r. 3, jiojf. 
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Relief. — It vr.i8 t'on*iJrrPtl that tlip cipre*a5on "the rt-jhl" m the then 
8al»*i*tinc KncH‘h rule n'^tidentiral with "any nylt ; " (I) and theerpTC-*'5on 
“ anyrtU''/" to lx? cfjui\*nlcnt to the “ tamt relief." (y) InSandtwr. W'ihhmith.l.T) 
W1I«, J., after oh'en’ins that the word' ** thr riyht to any ttUrf claimed '* were 
“ the goremmg wonN of the rale,” Mid thit the meanini* of the rule wtk, “ that 
where it i« doubtful in whom a richt fouchl to lx? enforred ia re'lc«l, it m pcf- 
ini«*ible to put in nil po^^Ible claimant*, hut it «loe* not me.an th.at where there 
arc two rights which arc es«entLallr diiTerent from each other, and there i« no 
doubt a* to the person in whom e.ach of tho<c richt* i* AT*t«i, it i< penni5sn)Ie 
to roll two action* into one.” The Kncli'h and pre*ent rule u‘c the word* 
“ any rigid to tclicf." 

“In respect of, or arising oni of, the same net or trnnsnctlon.'’— 
Tlie word* “t'n fC-»/*ert of the ta>nr^u»f of action" were added in the *eetjon 
of the Ia*t Code, as taken from the corresponding En 2 li«h rule, on account of 
its extreme broadne**, specnllr with reference to the deci«ion in Booth r 
Bri*coc(4) in which eight person* were aIlowc»l to join in an action of libel, 
though no joint injarj* was shown. The section wa* held not to autliorire 
the joinder of several plaintifli in rc«pect of separate cau*c* of action (5) 
Under the last Code the exact cfTect of this rule, os dependinjron the identity 
of the “ Cfiusc of action," had in the end to depend on the sen«c m which that 
expression was understood as used in this section It is in its broadest sense 
taken to denote the conditions of the nuintcnancc of an action, which generally 
consists of a right and its breach Thus every cause of action presuppo*os 
the existence of a right ; but it may be ob«cr\'ed that an actual breach is not 
always necessary to constitute a cause of action In some cases even an actual 
denial or refusal of the right is not necessary, and a suit may be brought 
simply on the basis of a right. Thus any person entitled to any legal 
character, or to any right as to any property, may institute a suit not only 
against any person denying, but aUo against every one interested in denjdng, 
his title to such character or right (C) There was a considerable conflict of 
opinion in cases in which a breach is essential to constitute a cause of action, 
but the question was whether the breach alone will do that, or the right infringed 
also must be considered a part of it. Earlier decisions of the Bombay (7) 
and the 3radra8 (8) High Courts were in favour of the construction, 


(1) Gort r. Rowney, 17 Q. B. D 033, jxr 
Bowen, L.J. 

(2) Smurthw&ite r Hannay A. C. 

500, JMT Lord Herscliell, L.C. , adopted in 
Haramoni Dossee r Hari Cborn Chowdluy, 
22 C at p 811 (1805) As to tbe corre- 
spondence between this rule and Explana* 
tion VI. of s. II, SCO Somasundara r, 
Knlandaivelu, 23 3L 457 (1904) 

(3) (1893), 1 Q B. 772. 

(4) 2 Q. B. D. 496. 

(5) Mohima Chandra r Atul Chandra, 24 
a &40, &13 (1897) 

(C) S. 42. Act I. of 1877 ; Hakm Chand, 
C P. a 377. 


(7) I7iis9erwaD)i 3Ierwaa)i v. Gordon, C 
B 260 (1883) (in a suit against a company 
and its directors by the agents, two of 
whom were shareholders, the plaintiffs were 
not allowed to join a cause of action based 
on an agreement with a cause of action 
common to two only as ahareholdeia]. 

(8) Lmgatnmal v, Chiona Venkatammal, G 
3L 239 (1883) (where a Hindu widow and 
her adopted aon sued together to recorer 
family property the suit was disallowed as 
the claims of mother and son were conflicting 
This case, boweTer, has been explained and 
distmguished in Pinapati r. Pinapati, 2G 
yL G47 (1903)]. 
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wliifth included not only tlic act of violation complained of, lut also tlic 
right violated by that act. The Calcutta High Court, on the other hand, 
held, in Haramoni Dasei v. ICwi Chum,(l) that the expression “ cause of 
action*' must be understood as used in this section of the old Code “in its 
popular sense, so as to include the facts constituting the infringement of the 
right, but not necessarily also those coitftituting the right itself.” According 
to this view, the qualification implied in the words “ in respect of the some 
couse of action" was satisfied if the facts which constituted the infringement 
of the right of the several plaintiffs were the same, though the facts consti- 
tuting the right upon which they based tbeix claim to that relief in the alterna- 
tive may not be the same. Maepherson and Banerjee, JJ., observed, 
that that construction was necessary, as, if the expression were taken in the 
other sense, “it is difficult to imagine a, case in which two plaintiffs can 
claim the same relief in the alternative in respect of the same cause of 
action, that is in respect of the same right and the same infringement 
thereof;” and “from the very fact of their claiming the same relief in the 
alternative, the facts which constitute their right to it, as alleged by them, 
must be not only different but also conflicting and mutually exclusive.” This 
decision was in accordance with a preceding one in the Bombay High Court, 
m which an adopted son and bis mother made common cause to set aside au 
attachment which with the proceedings consequent thereon were held to cou* 
atitute the eole cause of action in the casc.(2) In an earlier case in the same 
Court, where managers of a temple hod passed a rule restraining the right of 
persons to enter the temple, it was held that all could join in a suit for an in* 
junction (3) Both these cases were opposed to the view taken in the earliest 
Bombay case and were in accordance with that interpretation which was 
placed on the words “cause of action" by the Calcutta High Court. This 
iuterpre'tation was adopted in the most recent decisions of the Bombay (4) and 
Sladras (5) High Courts The Allahabad High Court also appeared to take 
the same view. Thus (6) persons having different reversionary shares in a 
certain estate held by a widow were lield entitled to sue jointly to avoid a 
deed of gift of jt made by her. Oldfield, J., observed that tho plaintiffs, 
though owning different shares m the property, were alike affected by the 
deed of gift and acts of obstruction of the defendants to their possession, and 
might join in bringing tho suit. And that view prevailed on appeal to the 
Full Bench. Probably therefore it may be stated that bad this section been 
unamended, that view of the term “ cousc of action," which was adopted by 


(1) 23 C. 833 (1895) ; folL m Sund&r Jlia 
r. Haaaman Jha, 33 C. 3C7 (190C) ; Aldndge 
V. D&itow, 34 C G02, CCS (1907); e c., 11 
C. W. N. 689, 

(3) Fftidispar. Iludrapa, ICB 110(1892) 

(3) Kftlid&a r Gor raTjnrasn, l.'i B. 309 
(1891) ; andicTcralmeinUmof acaata liavo 
liocn allowed to join in a luit agaiiut truatcca 
for nuiUdmimvtration ; Thakenwy v. Hurh- 
hum. 8 B. 432. 4.’IO (1883). 

( 4 ) In Varaitat r. Itamdat, 26 B. 2.'>9, 265 


(1901), the Court stated, though it wa^ not 
necessary to decide the point, tliat tlicy wero 
incbncd to agire with tho Cnloutta ca'ie; 
s c , 3 Bom. L. It. 878 

(6) In Pmapati v. Pmspati, 26 hi. 617 
(1003), tho Court agreed with tlic Calcutta 
tieciaion, though it considered Its own 
previous decision not in conflict with it. 

(6) Rom Sewak Ringh i-. Nahclied Smgh, 
4 A. 261 (1882). 
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tlir CaViill.T Hi:;h woiiM in fiilur** liavc lM'«*n n(]o]tt<Hl !»y nil lltc Hicit 

Courts. 

Even according to lln^ view of tlic cx|>rcM»on "cowic o/ oftion," liowc\cr, 
every fcparatc act caudng injury to n peraon constitutes n separnte cause of 
action. Thus, where a number of prisoners were unUwfulIy detained in jail 
after the expiry o! their term, the cause of action o{ each In a suit for dnmagea 
against the Superintendent of the jail was held to he aeparatc, as the actual 
acts of detention, even if simultaneous, in respect of all the persons would he 
generally diflcrenl in the case of each person dct.sined.(l) In the ca«c cited, 
thirteen persons of the crew were on the same day convicted of desertion, and 
detained in the same eircumstancc-s and rclc.ssed at the same time; and they 
brought a suit for an aggregate sum, and it was held that there was nothing 
to justify their joining together in one suit. The headnotc of the case ohsers'cs 
that they were committed to jail under one warrant, hut there ts nothing in 
the Report itself to hear that out, an<l the point would he immaterial unless 
the act of detention were deemed to be one (2) So where six persons jointly 
sought a declaration (hat certain proceedings of a District Temple Committee 
remonng them from office were illegal (he plaint was returned, the svrongful 
ffismisaal of each forming a distinct cause of action (3) And a pLsint was 
directed to be amended where there was an assault by two persons on the same 
occasion on two other persons (4) In a recent ease m which six persons 
jointly sued for libel, it was held that though the injury was caused by one 
act of the defendant, yet each phsintiH had a separate cause of action in 
respect of hU own reputation (S) It was not always easy to determine what 
is a separate act, and how far the unity of the act may be affected by a 
difference in the objects or persons affected by it Thus where two persons 
living in the same house were plundered of their several properties at the same 
time, and sued jointly for the value of the properties plundered, the 
objectionof misjoinder was not allowed to prevail , and Loch, J., in delivering 
the judgment of the Court, said : “ The cause of action is common to both, Mz. 
the attack on their residence; the time when the injury complained of was 
committed, is one and the same, and the parties who committed tbe injur}' are 
also the same in both eases. Xo Court is ousted of its jurisdiction by tbe form 
of this action, and the irregularity, if any there he, docs not injure the 
defendants, but is in their favour, inasmuclt as they have to defend one 
instead of two actions ; and justice can be done m tbe form in which tbe suit 
lias been brought. The cause, the time, the place, and the parties charged, 
being tbe same in both instances, the fact that plaintiffs have not a joint 
interest in the whole of the property plundered by the defendants is insufficient 
to put them out of Court.” (G) 

Cause of action is essentially different from subject-matter, and the cause 
of action mentioned in sect 2G in the last Code could not in any case be identical 
with the subject-matter, the identity of which was generally held to be the 


(1) AUSerangf. Beadon, 11 a 521 (1885) 

(2) IlukmChand.C P.C.370. 

(3) Eamanaja v. Devanayka, 8 M 301 
(IRS';) 


(4) Varajial v Ramdat, SO B S59 (1901). 

(5) Aldridge p Barrow. 34 a 662 (1907). 
( 0 ) JagobDndhooDattr.liIascyk,1664,W’. 

R 8], See nnkm Chand, C P G 379 
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test of the application of the corresponding early rule of the English t 

Supreme Court. The rule 'enacted in that section was narrower or broader t 

according aa the cause of action was understood in the broad or restricted 
sense above menUoned.(l) Thus in the case (2) to which reference has 
already been made, Innea, J., observed that if some such words as *' tn resjiccl 
to a particular subject-matter” stood in place of “ifi respect of the same 
cause of action/’ the amt might not have been bad for misjoinder ; but that 
“ looking to the language of sect. 26, and that of the latter part of sect 64. 

(of the former Code), as they jointly stand, it appears to us that the Code does 
not authorize the joining of plamtids in a suit in respect of distinct causes of 
action, in which they ate not interested, and their interests are not merely 
conflicting but antagonistic.” On the other hand, Tyrrell, J., in pointing out (3) 
the distinction between the cause of action and the subject-matter, observed 
that ” the plaintiffs had distinct and separate subject-matters of action, to 
wit, their separate shares in the estate possessed for her life by the widow Jn 
alienating the property to N., to the jeopardy of the future rights of the plaintiffs 
as her reversionary successors to two-thirds of the estate ; ” and that ‘‘ the 
plaintiffs therefore, though unconnected end separate in respect to the subject- 
matters of the suit, were conveniently and rightly joined in vindicating the one 
interest common to them all, centreing in the mam issue in the case, which 
was simply the nature and extent of the widow’s dominion over the estate she 
admittedly possessed ” 

With a view to meet these various difficulties the Lepslatuic has now 
omitted all reference to cause of action, and broadened the rule of joinder m 
accordance with the procedure of English Courts, as to which vide ante. 

“Jointly .’’—Thus where a person sued hb brothers for his share of then 
deceased fathcr’a estate, but was transported for life, his sons were made co- 
plaintiffs, on the ground that they would be co-owneis with their father in the 
ancestral estate ; the High Court observing that “ it is true they would be m 
law sufficiently represented by tlielr father, but in fact they might not be 
represented effectually.” (4) 

“ Severally.” — ^In the Court of Chancery there were many cases in which 
co-plaintiffs nught severally be entitled to the same relief and might, before 
the Judicature Act, have been properly joined although their claim was neither 
joint nor alternalive.(B) 

“ In the alternative.’’ — ^TUesc words apply to cases in which there is a 
doubt as to who is the person entitled to sue upon the cause of action, as m 
the case of a sale to an agent, in which it may be doubtful whether the principal 
or agent should buc, or to cases where parties liave different and con- 
flicting interests in the same Buhjcct-matter, and an act is comraitted 
which gives the same canse of action to cither party, according to the 
eventual determination of the CouA as to which of the two is entitled to recover : 


(1) llukm CTiand, C P. a »79. 

(2) I.injrinirnal r Vcnhatammal, fl 239 
(1682). 

(3) tw-e Ham Pewak Singh r. Jfakclipd 


ingh, 4 A. 2C1 (1882). 

(4) Narnkka v. Narayana, 6 M- 331 (1883) 
(6) Smurtliwaite r. ITannay, A. G COi 


■i 


A- n 



rif»T ‘>otrn 
<>. I, rr. U1 


rAr.Tins to FtriTs. 



r>2n 

fti in a fft'o in whirli tl.r nrrr !^‘'|‘^c^^volT a Ilffcivor Apfoiiilfd 

to taV«* p >*»f«.«ion ol nn«l m.'inag<* n collkry ItUMncfn nml otljcr prifona 
wlio wrrt' rxfvrntoTR of tlio xmII of nn cqmtaMe mortgapaH' of llic foUlfty. 
Tiioy Furil for damapos for n wronptnl levy of exmition Agftinat llic collicrj, 
which waa n trr^j'ay giving ri?e to a right of aelinn in which the plaintiffs 
were fcvrrally or, at all events, nlternntiwly irttercBted (I) In a auhecquent 
(leri'ion, in which this pas.s.sgo was citeil, the Court eahl, with reference to the 
view tahen in the earlier case a* to the meaning of the term “ enuff of nrtton *’ ; 
“ Wc feel, no douht, that the cases here suggested ore among those to which 
the words * in f^e ofterrntirc * are intended to apply; hnl what we feel some 
difficulty in understanding ia as to how the principal and agent in the one case, 
and the parties having different and conflicling mteresta m flic other, can he 
faid to have the same cau«e of action, if that expression he tahen to include 
the facts which constitute the light and its infringement, when the facts 
which constitute their rights must he different.” (2) A pLsml was held not to 
ho had because it prayed for a decree in favour of all the plaintiffs in certain 
allegations, or in the alternative, in favour of one of them, if other allegations 
should he proved (3) 

Rule 2. Separate trials.— Sec notes to 0. II. r. C. 

Rule 3. Joinder of defendants.— The third rule (4) (which [modified 
to meet the amendments made in r. 1] corresponds with sect 28 of the last 
Code) is now substantially the same as r 4 of 0 XM. of the Rules under the 
Supreme Court of Judic.ature Act, 1873 The former section differed 
from it in that the Indian Legislature had introduced the words *' m ttsjxct 
of the tame malitr." The English rule has been construed to embrace cases 
in which the cause of action is not the same.fC) but not those m which the 
actions are based on entirely disconnected act? (C) Tlic terms of the English 
rule were held to be wider and more general than the terms of the 
former section, (7) specially as its application was subject to ss. 44, 45 of the 
former Code, dealing with the joinder of distinct causes of action. It was 
said with reference to the former Code that the Indian Legislature had in several 
ways shown that it did not intend to introduce here the wide latitude 
as to the joinder of parties allowed in English Courts (8) It thus altogether 
omitted to enact any provisions conesponding to it 48-55 of the Order, dealing 
with the third party procedure, and to rr. 5 and 7 ol the Order, the former of 
which provides that ” it shall not be necessary that every defendant 

(1) Lingammal V. Vcnkatftmmal, C^t. 239, Co {I89C>),A C,450, Gower v Couldridgo 

213,244(1882). (1897), 1 Q B 318. 

(2) Haramonl Dassi r Han Cliuro Chow- (7) 3Iutbappa Chetty p 3Iathu PaUni, 27 

dhry, 22 C at p 810 (1895) M. 80 (1903) But in Kovouri Basivi v. 

(3) Lakslimakka t) Xagi Rcdili, 28 31 TalUparagada, 35 M. 39 (1910), it was held 

COO (1004) that tho test whether sect 23 of the last 

(4) See Hukni ChanJ, C. P. C 408 Code applied was not whether the causes ol 

(5) Chdd V Stennln^, 5 Cb D 605 action were the same, hut whether the relief 

(G) See Slathappa Chetty r. Sfuthu Palam, was sought in the same mailer. 

27 3L 80 (1903), Citing Durstall r Beyfus, 26 (8) Sec Narsmgb Dos r. llangal Dubey,' 

Cli D 35; Saddler f. Great Western Railway 6 A. at p 170(1882) 
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test of the application of the corresponding early rule of the English 
Supreme Court. The rule enacted in that section was narrower or broader 
according as the cause of action was understood in the broad or restricted 
sense above mentioncd.(l) Thus rn the case (2) to wliicb reference has 
already been made, Innes, J,, observed that if some such words as “ in jesj/td 
to a ‘paHieular siiyect-wflfter ” stood in place of “ in. respect of iho tame 
cause of action’’ the suit might not have been bad for misjoinder ; but that 
" looking to the language of sect. 26, and that of the latter part of sect 54. 
(of tho former Code), as they jointly stand, it appears to us that the Code does 
not authorize the joining of plamti03 in a suit in respect of distinct causes of 
action, in which they are not interested, and tlieir interests are not merely 
conflicting but antagonistic.” On the other band. Tyrtcll, J., in pointing out (3) 
the distinction between the cause of action and the subject-matter, observed 
that "the plaintifls hod distinct and separate subject-matters of action, tf 
wit, their separate shares in the estate possessed for her life by tbe widow Jn 
alienating the property to N , to tbe jeopardy of the future rights of the plaictifis 
as her reversionary successors to two-tbiids of the estate;” and that ‘‘the 
plaintiffs thcrefoic, though unconnected and separate in respect to the subject- 
matters of the suit, were convcmently and rightly joined in vindicating the one 
interest common to them all, centreing in the main issue in the case, which 
was simply the nature and extent of the widow's dominion over the estate she 
admittc^y possessed ” 

With a view to meet these various difficulties the Legislature has now 
omitted all reference to cause of action, and broadened the rule of joinder m 
accordance with the procedure of Bnghsb Courts, as to which vide ante. 

"Jointly.” — Thus where a person sued his bTothers for his share of their 
deceased father’s estate, but was transported for life, his sons were made co- 
plaintiffs, on the ground that they would be co-owners with their father in the 
ancestral estate , the High Court obserriug that " it is true they would be in 
law sufficiently represented by tlieir father, but in fact tliey might not be 
represented effectually.” (4) 

" Severally.” — In the Court of Chancery there were many cases in which 
co-plaintiffs might severally be entitled to tbe same relief and might, before 
tho Judicature Act, have been properly joined although their claim was neither 
joint nor altemative.(6) 

" In the alternative.'’ — These words apply to cases in which there is a 
doubt as to who is the person entitled to auo upon the cause of action, as 
the case of a sale to on agent, in which it may be doubtful whether the princips 
or agent sliould sue, or to cases wliere parties have different ond coii 
fficting interests in the same subject-matter, and an act is comnutte 
which gives the same cause of action to either party, according to 
eventual determination of the Courl os to which of the two is entitled to recover . 


(I) Ilukni Cliftnd, G T. G 379. 

(3) LinsAinmsI p. VcnLatstnmfll, U }1L S30 
(ISS’V 

(3) Ham .®c«rtk Hmgh r Nakclicd 


4 A. 201 (1852) 
^arolka t’. Naraya 
Imnrthiritfle ‘ 


OfiL 331 (1883) 


A. G £0! 







rir'T Sntrn 
<>. I, rr. l-n 


rAHTir^ TO srtTP. 


rj2.i 

ns in n cn'f' in sxliirli tl,^ |'lainliJT« s'rrr rfspi'ctixpljr n Rfffivfr fl|<pointtd 
io fivVp p'>««i'^^ion of nrnl tnanapr n colliery 1>UMnres nrnl otlicr perrons 
wlio woro rxocn1oT« of the s\ill of nn cquitaWe njortpnpoo of the colhciy. 
They rued for daniapos for n seronptnl levy of cxccnlion npainst llic colliery, 
which was n tro«pi*sS piving rifo 1 o n right of notion in which the plaintiffs 
were fcvcrally or, at all even*', nltornatiscly interested (I) In n nubfcqucnt 
(lcri<if>n, in which this passage was eitotl, the Court eahl, with referenec to the 
view tal’cn in the earlier ease a* to the meaning of the term “ enn'C of action *’ : 
“ We feel, no doubt, that the cases here sitppesled ore nmong those to which 
the words * «n the altcrnatirc' arc intended to apply; hut what we feel some 
difficulty in understanding is as to how the principat and agent in the one care, 
and the parties having different and ronflicunp interests m the other, can he 
said to have the aamc cause of art ion, if that expression he taken to include 
the facta which con-slitutc the iiplit and its infringement, when the facl.s 
which constitute their rights must be different ” (2) A pbmt was held not to 
bo bad because it prayed for a decree in favour of oil the plaintiffs in certain 
allegations, or in the altcrnatue, in favour of one of them, if other allegations 
should be proved (3) 

Rule 2, Separate trials. — Sec notes to 0 II. r. C. 

Rule 3. Joinder of defendants.— The third rule (4) (wbich {inodiCed 
to meet the amendmentfl made in r. 1] corresponds with sect 28 of the last 
Code) is now substantially the same as r 4 of 0 XVI of the Rules under the 
Supreme Court of Juihcaturc Act, 1873 The former eection differed 
from it in that the Indian Legislature had introduced the words “ in respect 
of the same mailer." The English rule has been construed to embrace eases 
in which the cause of action is not the sarnc.fb) but not those in which the 
actions ate based on entirely disconnected acts (C) TIic terms of the English 
rule were held to ho wider and more general than the terms of the 
former section, (7) specially as its application was subject to ss 44, 45 of the 
former Code, dealing with tlie joinder of distinct causes of action. It was 
said with reference to the former Code that the Indian Legislature bad in several 
ways shown that it did not intend to introduce here the wide latitude 
as to the joinder of parties allowed m English Courts (8) It thus altogether 
omitted to enact any provisions corresponding to rr. 48-55 of the Order, dealing 
witli the third party procedure, and to rr. 5 anil 7 of the Order, the former of 
which provides that "it shall not be necessary that every defendant 


(1) Lingaiomal v. VenkatammsI, G SL 239, 
243, 244(1882) 

(2) Ilaramoni Dassi t'. Han Churn Chow< 
<lhry, 22 C. at p 840 (ISOI). 

(3) Lakthmakka v, Kagi Reddi, 28 31 
COO (1904) 

(4) See irokra Chand, C P. C 408. 

(5) Child f Stenning, 5 CL. D. 693. 

(6) See Muthappa Chetty r MuthuPalani, 
27 JL SO (1903), citing Burstall r. Beyfus, 20 
Ch D 35, Saddler V. Great Western Railway 


Co (1890), A C. 450; Gower e. Couldridgo 
(1897). 1 Q B 318. 

(7) 3Iulhappa Cliclty e. 3Iuthu Polani, 27 
31. 80 (1903) But in Korouri Basiyi v 
Tallaparagada, 35 U 39 (1910), it was held 
that the test whether sect. 28 o( tho last 
Code applied was not whether tho causes of 
action were the samo, but whether tho relief 
was sought in the samo matter. 

(8) See Harsingb Das v. tfangal Dubey,' 
3A.atp 170(1882). 
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aliall be interested as to all tbe rcUels prayed for, or as to every cau’e 
of action included in any proceeding against him." English r. 7 provides 
that ** where the plaintiff is in doubt as to the person from whom he 
is entitled to ledress, he may join two or more defendants, to the intent that 
the question as to which, if any, of the defendants is liable, nnd to what extent, 
may be detennined as between sU parties." These observations ate no longer 
applicable The limiting words “in respect of the satne matter" have been 
omitted ; the English rr. 5 and 7 have been incorporated in the present Code 
as rr. £3 and 7 of the present Order ; and power has been given to promulgate 
further rules. The question of the joinder of defendants must now be dealt 
with on principles substantially the same os those which govern the English 
Courts in the same inattcr. 

Persons. — See notes, p. G13, ante. In the under-mentioned case,(l) »t 
was held that the rules by which the Poona Cantonment Committee was created, 
did by implication, though not by express words, create the committee a corpora- 
tion for the ptirposes of the conservancy of the cantonment. It could therefore 
sue, and be sued, m its own name, on contracts entered into in its coiporatc 
character. 

“ May be joined." — ^It was held that the provisions (2) of sect. 28 also, 
hke those of sect 26 of the last Code, were neither imperative (3) and obligatory, 
not exhaustive. The third rule is in the same terms as sect, 28 of the Code of 
1882, except as to the omission (which is of importance) of the words “ in respect 
of the same vtaUer,” and the introduction of words which bring Jt into 
conformity mth r 1. Additional power to make certain persona, defen- 
dants is pven expressly by r. 6, and there are several other cases in which 
persona may, and in fact must, be joined as co-defendants, though 
right to rdief" is not alleged, and cannot be alleged, to exist agmnst them. 
Reference may be made to the case of co-sharers and others, who ought to join 
as co-plaintiffs, and in their refusal to join as such, must be joined as co-defendants 
There are, besides, persons against whom no right to relief exasts, or is 
alleged to exist, and against whom no relief is or can be claimed, hut 
who must be joined as co-defendants for an effective and final determina- 
tion of the suit, or " whose presence 6^re the Court may he necessary »i! 
order to enable the Court ^ccfuoWy ond completely fo adjudicate upon and sfdde oil 
the questions involved in the suit," and whom the Court may, on that account, 
implead under r. 10, ond therefore it moat be permissible for the plaintiff to 
implead as defendants in a suit. In the case noted, (4) the minor brother of 
a person who had entered into a contract was held to be rightly joined as a 
defendant, even though no decree for specific performance, such as was 
asked against the party to the contract, could he asked against liim; the 
decision proceeding on the ground that the plaintiff was interested in Jiaving 
the minor before the Court, “in order to obtain an adjudication against )iini» 
as well with regard to the existence of the contract as with regard to the question 


(1) Ciinlonmcot Oomnutlew, Poon* v. (1881) 

B. 2S0 (1880) (4> Alagappft r. Siraraiuasundarft, H 3'- 

(2) Ifukm Chaml, C. P. C. 400. 211 (1801). 

(0) r.o(!B{ r. Kalty Du<. 8 C. 213 


li 



I'AIITIKS lO hUliy. 


I'JU'T 
«». t,IT. 1 

whcllirr llio contract is ot fucli a iiafute as ti> be bitidm^ on bini.” 
A l<*a<ling instance of this nccc.sMty of joinder is found m the case of auits on 
mortgages, in which, on the grounds of equity and pood conscience, it has long 
been considered a general rule in Kngland, ns well os in Indio, that oH the jieraons 
having an interest in the mortgaged iiroiKTty must be impleaded as particd.(l) 
Unbkc the right of joint contractecs, when two or more persons make a joint 
promise, the promisee may, in the absence of express agreement to the contrary, 
« ompcl an)’ one of sucli joint promisors to perform the whole of the promise (2) 
And in suits on joint torts, the tortfeasors may he sued jointly or separately 
at the option of the plaintiff, as their responsibility has been held to be not only 
joint, hut Bcs oral also (3) The distinction between this rule and r. 10 is ihia : 
the former refers to the action of a plaiDtifT at the time of presentation of the 
plaint in joining in the same suit as defendants, parties against whom the nght 
to any relief is alleged to exist ; while the latter refers to the action of the Court 
at a stage subsequent to the prcsenlatioa of the plaint in adding a parly either 
as plaintifl oc defendant, whose presence, in the opinion of the Court, is neces* 
8aty.(4) 

The Code docs not contain an) express pros’tsion as to who should he con* 
sidcccd necessary parties, and what would be the effect of the omission of a 
plaintifl to bring on the record all necessary parties. R. 13, however, by nuphea* 
tion shows that an objection for want of parties is a valid objection to 
a suit or proceeding ; and this section and r. 10 by implication show* who 
ate to be deemed necessary parties. Reading this and r 10 together, it 
has been bcid that in order that a party may be considered a necessary party 
defendant, two conditions must be satisfied— yirat, that there must be a nght 
to some relief against him in respect of the matter involved in the suit ; and 
second, that his presence should be necessary in order to enable the Court cflec- 
tually and completely to adjudicate upon and settle all the questions involved 
in the suit-Ci) 

In a recent case in the Allahabad High Court where mortgagees, suing for 
recovery of the whole of the mortgage-money by sale of the mortgaged property, 
omitted by an oversight to implead persons who owned a share in the property 
distinct from the shares owned by the other defendants, it was held that only 
so much of the claim should be decreed as related to the latter 6haTes.(6) 

It is necessary, however, to concur in the language of Judge Story, m 
which he states the impossibility of laying dowm any rules which shall be of 
universal application to the joinder of parties in equity, observing that 
“ whether the common formulary be adopted, tliat all persons materially 


(1) Hukm CLaiid, C. P. C. 409. Thu tulo 
lias been enacted in s 85 of the Transfer of 
Property Act, 1882. Under this rule the 
plaintifl “ may,” but under a 85 of the Act 
cited (now incorporated in tho Code as 
0. XXXIV. r. 1) ho must, make persona, of 
whoso interest ho has notice, parties to tho 
suit See Lsla Surja Prosad r. Golab Chand. 
27 C. 724, at p 759 (1900) ; SiJhcswan Prossd 
V. Dbaranjit Narain, 19 C. I* J 437 (1914); 


Gancshilodv ChaniilSiDgh,35AS17(l9l3) 

(2) Contract Act, s 43. 

(3) See eases cited in Ilukm Chand, C. P. 
C 413 

(4) Sailajananda r Umeshananda, 4 CL W 
N 462,464(1899). 

(5) l>tsrga Charan barfcar f Jotmdra 
31ohun Tagwe, 27 C 493. at p 497 (1699) 

(6) Gancshi 1^1 1, Charan Singh, 35 A. 217 
(1913). 17 C. \V. N. ccLxxitTi. 
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jnterestwl in the suit, or in the subject of the suit, ought to he made patties, 
or that all persons materially interested in the object of the suit ought to be 
made parties, we express but a general truth in the application of the doctiinc, 
which is useful and valuable, indeed, as a practical gmde, but is still open to 
exceptions and ijualifications and limitations, the nature and extent and applica- 
tion of which arc not, and cannot independently of judicial decision be alwaj'S 
cle.irly defined ”(1) 

In a suit for declaration of right against a proprietor of an estate it is 
necessary that the proprietor himself be made a party to the suit, not his Jearinda^^ 
only. A decree against the latter docs not bind the former. The karindah 
may, of course, be retained as a party if it is intended to mate a personal 
claim against bim.(2) As regards benamidar plaintiffs, see ante. A plaintiff 
IS entitled to a decree against a benamidar defendant who has covenanted 
With him for the quiet enjoyment of property (3) In a Buit for rent, defendant 
pleaded noa-habiUty on the ground that he was a benamidar and that 
1 lie jote belonged to A It was held that the Court was not competent to 
introduce A into the suit, against whom no relief bad been souglit by 
tho plaintiff (4) Darputniiar and Seputnidar are proper, though not necessary, 
partics.(5) In a smt for pre-emption the vendor is not a necessary party .(6) 

“Any right to relief,” — It is not necessaiy that the relief to which the 
right is aUeged to exist should be the same (7) Whether there is a right to 
relief in any <«V5C depends on the principles of tlie substantive law applicable, 
and reference is made to a few typical cases in the text-book citcd.{8) In the 
under-mentioned case, (9) the absent decree-holders were held not to be merely 
parties against whom the auction-purchaser defendants were entitled to clflim 
some indemnity, but persons against whom a right torelief existed in the plaintiff 
if the suit was well founded. 

“ In respect of or arising out of the same act or transaction.”— 
See notes, ont«, in particular note under some title, and the next pvaragraph bat 
one, post. 

“Jointly, severally, or in the alternative.” — The right to relief may 
exist jointly, severally, or in the alleniativc (10) Tiiesc latter words refer 


(1) I Story, Eq P C. 76(«). 

(2) MaObo Kao r. Thakur Pcrsliad, 4 
127(1868). 

(3) Somasun<Iar«ni v. Fiscbcr, 19 BI CO 
(1895). 

(4{ Bloharancc Sumo Jloyeo i, Byfeoat 
Chuinier, 25 W. It. J7 (1876) tdcicndaat 
dtad when plamt filed ; Court cannot hear or 
rccewo written atalcinent from person not « 
I'arlyl 

(5) Upendra v SheitJi Sobhan, 15 C. E. J, 
U(19U). 

(6) llarbana v Tot* Sahu. 32 A. H (1909) 

(7) .Magapp^ ». Sivaranjasnndara, 19 M. 
2J 1, 215, 216 <1991), «•* ante, p 521 


(8) Hokm Uhand, CL P. C: 115-118, ybero 
also V ill bo found ihscUEsed tbo question a* 
to bow far public oSjeers and GoT«iuR®at 
may be made defendeuls 

(9) Darga Charan Sarkar r. 

Slohan Tagore, 27 C, 493, 19G, 490 (IS'JCIJ. 

tlO) Tot dlustralioni, sec notes to Annual 
Praettco, 19H, Ord. XYI. r. 4, and Hokm 


to euo jointly or in the aUcrnalii e. Rul 
case has not l,ctn followed m Aiyathufai t 
Santhu Mccra, 31 M. 232 (IDO'^). 
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rriniarily lo ca*c^ likr tlio«p of rrinriiul <lcl»tor and purely in wLiclt LotJi arc 
I'Ut till* cre^Htot Jn.iy, nt hi^ option, enforce Iim riplit tipnitLit either, 
though not ngnin^t both. They arc not twlriclctl, howex'er, to those eases, 
.ind lind application also wlicrc the plaintiff has no option, and the liability 
depends on the facts ns they jnay be found.fl) Thus, in suits on contracts 
entered into by an agent and repudiated by the principal, lioth the principal 
and the agent jiiay be joinetl ns defendants n ith a claim for relief against them 
in the alternative (2) ^\*herc the claim was to have a moiiirrari patta enforced 
ns again«t the co-sharer granting it and the other co-sharers who repudiated 
it, and in the alternative to have tho snfami paid for the patta returned, it 
Was held that the suit was in substance to enforce a contract to placo tho plain* 
lifl in possession of the land under the patta and to declare his rights to 
it o« agaia«t all the defendants, and to a«k for compensation as against the 
defendant* granting it ; and that such alternative cLiims might be allowed 
against one or more of the defendants (’1) In a suit by a purchaser of land for 
arrears of rent against tlie tenant and the vendor, to nhom the icnuit 
alleged having paid the same, the twodefendants were held to be properly joined, 
and a decree against the vendor was sustained on appeal (I) The plaintiff 
in a suit to rccoa'er money from certain persons alleged to have borrowed money 
from his agent, is entitled, when the alleged debtors deny the loan, to make 
his agent n co-defendant and pray for a decree In the nlternatjvo 
against such agent (Q) 

Omission of the words “ In respect of the same matter.” —It was a 
subject of doubt under the Code of 1882 whether the use of the two expressions 
"cause of action ” and "same matter,” m sects 20 and 28 respectively of that 
Code, was intended to convey any distinction As already pomted out, r 1 
now omits all reference to cause of action. The subject will be found further 
discussed in the notes to 0 If. r. 3, dealing with the quc.stion whether that rule 
is a proviso to this. ^Miethcr the terms be synonymous or the latter more 
comprehensive than the former, it ivas held that if there were but one cause of 
action the joinder of defendants was justified.fC) On tho other band, where 
there were separate causes of action against separate sets of defendants, it avas 
held that the trial could not proceed (7) The difficulty arose in cases where, 
though there may be strictly different causes of action, the joinder was sought 
to be jiutificd on the ground that there was yet “ the same wiaUcr,” as to which 
see 0. II. r. 3, post. This raised the question whether, assuming that the latter 
term was more comprehensive than “ cause of action,’' sect. 28 of the last Code 
(corresponding with rule 3 of this order) was not controlled by the section 
corresponding with 0. II r. 3, jfost ; (8) and that was the basis of the decision m 


(1) Hukm Chantl, oj> eti. 

(2) Buddreo Dosa v. Hoaro, 8 C. 170 (18S2) 

(3) Rajdhur v, KaLknstaa, 8 C. 003 (1882) 

(4) Madan Mohun Lai v. Holloway, 12 C 
055(1886). 

(5) Jleyappa Chetti v. Perrannan Ctetti, 
20M.60(1C05) 


(6) Loke Natb v K«bliab Ram, 13 C. U7, 
102(1886), Ishan Chandra t> Ramcahwar,24 
C 831 (1807) 

(7) Ram Prosad e Sachi Duai, 6 C. W. N. 
585 (1002). 

(8) Hnkm Chand, a P C 422. 
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a case (1) in wliich the Punjab Chief Court held that a suit by a person to set 
aside the attachments, made on different dates at the instance of different 
defendants, of various sums to which the plaintiff was entitled, wns bad for mis- 
joinder of causes of action; as also that an order merely for the distribu- 
tion of assets among several persons under sect. 293 of the former Code did not 
give a cause of action to a person considering himself entitled to the assets, and 
that a suit against those persona was not tenable, though it may be that where 
several decree-holders combine in getting an order of distribution passed to 
the prejudice of another decree-holder who is solely entitled to the money in 
the hands of the Court, the latter is entitled to have the question decided in 
a single joint suit against the former, as well as to recover the monies severally 
realized by them under the order, as was the case in No. 90, P. B., 1892, and 
in Go%rri Prosad v. Ram Ratan.(2) In Gangabai v. Bal,(3) 148 persons 
were joined as defendants, and there was held to be no misjoinder, as the 
order which the plaintiff sought to have reversed or modified was common to 
all the defendants, and the plamtifl’s claim to relief, in so far as that order 
was concerned, existed against all the defendants jointly. In the under- 
mentioned suit (4) the matter was held not to be the same, the matter in the 
one case being an alleged breach of contract by an agent of the firm, and in 
the other being tbe right of one partner in the &m ns against the other partner 
to have accounts taken and the partnership wound up. ‘Where a number 
of persons join fraudulcotly in combiimtion do some act which leads 
to plaintiff’s ouster from the full enjoyment of his proprietary right, they may 
all be joined in one 8mt.(6) So, also, in a suit for damages for assault against 
several persons, they may all be joined together, if it was simultaneously 
“ made by patties proceeding together and acting on conjunction a.^ to time, 
place, and assault,” as tbe assault is m such a case only a single act.(8) 
iVhere a suit was against two defendants nnitmg two causes of action, one 
of which was stated to have arisen out of a joint account of the defendants, 
and the other out of a transaction in which defendant No. 1 alone was con- 
cerned, it was held that the right to relief against the defendants gioad ihc 
second branch of the claim could not be said to exist, whether jointly, 
severally, or in the alternative, in respect of the same matter, so as to justify 
the joinder m the one suit under the former section.f?) A suit (8) against 
one defendant was for specific perfoinuncc of a contract to sell land and aa 
against another for a declaration that he was not entitled to any charge upon 
that land ; and Sargent, C.J., held that the relief claimed against the two 
defendants could not be said to be in respect of the same matter ; the right 
to relief against one defendant being in respect of the non-fulfilment of the 
contract ; and that against the other defendant in respect of a threatened 
disturbance of his possession. \N’hctc, on the other hand, both sets of 


(1) Jliamaa Lai r. Sant Lai (1897), F. It. 
So. 43 } Hukm Chand, C. I*. C 422. 

{2) 13 C. 1&9U8S6). 

13) (J89S), R.P. J. m 
(1) MutlispjM ClM-tty r. Mothu Palam, 27 
M. 80 (1903) 

{Ji) Uujadhur 1‘crsbad r. Sabeb Ito^, 19 


W. R. 203 (1872). 

{6J Ramessur Bliuttacharjco t. Shil' 
Karam, U W. R. 419 ; Varajlal r. lUmdat, 
3 Bom. L. R, 678 (IDOl). 

(7) Sama MaJ i. Bag Iltisftin (18SS), 1’. R. 
Ku. 189. 

(8) Lukuni'cy «•. Fuiulla, 5 B 177 (ItSO)- 
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cmliton* ottncliM rckxU which tlie phiintifl chiimwl an hi', and iho plajntifT 
had to cMahliish lii' o\nicr?hip as ngain't Loth, it waa held that the right to 
relief np.iin''t nil the nttnchinp rrwlitora was in mpret of the name matter (I) 
Tlie former section waa held not to permit a tenant to bring a nuit to have it 
determined wliich of two defendants, both of whom claimwl rent from him, 
is Ids landlord ; (2) the Ifigh Court ob«erving in the case cit«l, that “ llie plain* 
tilTs had no cau«c of action ngain't the second defendant Iwyond that ho 
demandcil rent from them and obtained a decree for that rent,” and “their only 
cause of action against the first defendant was that he had, on some other 
occasion, demandetl and recei\etl rent from them,” and “that cannot bo con- 
sidered the ‘aoriic inallcr' within the meaning of the section.” In a recent 
ease decided under the last Code it was broadly held that the general principle 
governing the joinder of defendants was, that there must be a cause of action 
in which all the defendants are more or less interested, although the relief against 
them may '"ary, but that separate causes of action against separate defendants 
ijiiite unconncctixl not involving any conuuon (Question of law or fact could not 
safely bo joined in one action (3) In a recent ease under the present Code it 
lias been held that the first condition to be fulfilled before joining several persons 
as co-defendants is that the right to relief must arise against them all from 
the same act or transaction (or tlio same series of acts or transactions), 
and the second condition is that some common question of Law or fact would 
arise against tlicin if separate suits were brought (4) 

The Legislature, recogniilng that the words under discussion have given 
rise to great dilTiculty, have followed the wonling of the Enjlish rule ami omlitwl 
them. Vide ante, and notes to 0. II. r. 3. 


4. Judgment may be given witlioiit any amoudment — 

^ , V («) such one or more of tlie plaintilTs 

Court mau give juag- ' ' i_ r i . i- * .-.i n 

ment for or against US may be found to be entitled 

one or more of joint to relief, for such rcUcf JIS he Or 

they may be entitled to ; 

(6) against such one or more of the defendants as may 
be found to be liable, according to their respective 
liabilities. 


“Judgment may be given,” etc. — ^Misjoinder of plaintiffs is only a 
plea in abatement and rather to the form than the substance of the action 
It ought not therefore, if possible, to defeat the action altogether unless the 
defendant has been prejudiced. The provision here referred to is obviously 
based on the principle that the misjoinder of a party as plamtin, to whom the 
relief claimed could not be awarded whilst there are others to whom it might 

(1) Ra^hunath v. Saroali, 23 B. 2GC (189S) Mookerjee, 4 Q W. N S90 <1900). 

(2) KoyU'h Chandra Datt v Goluk (3) tlowji Monji v Kaverji Nanaji, 31 li. 
Chunder Poddar, 2 C W. N. 61 (1897). As 51C()907) 

to the joiAdrr of the purchaser of a tenure, (41 Umabai e Bhan Balwant, 31 B. 3'>8, 
see Sra. Jogemsya r Giremlra Nath 36C (190^) 
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be awarded, is a mere defect of form which is not fatal to the action.(l) Where 
a person and the widowed daughter-in-law of his deceased father sued' 
for pre-emption as joint co-shares, and the widow was found to be entitled 
onl)’ to maintenance and therefore not to be a co-sharer, it was held that a 
decree could not bo given to the other plaintiff without an amendment of the 
plaint, and aa it was too late to amend the plaint, the suit was altogether 
di9mis5ed.(2) 

“ Respective liabilities.” — ^Tlie liabilities of all the defendants need 
not be the same, and there will be no misjoinder if some of the defendants ate 
found not to be liable. Thus, if in a suit against six persons for possession of 
va certain share of land and in the alternative for its rent, the fact that only 
one of the defendants is found to he in possession and that a portion of the 
claim for rent is not sustainable against another defendant, is not a ground for 
dismissing the suit altogether for misjoinder of defendant6.(3) An insolvent 
and Uis trustees have been sued together, though their liabilities were not the 
same (4) It was held there was no misjoinder in a suit against two agents, one 
of whom was liable to account for twenty years and the other jointly liable 
iritli the former for the last two years of this period.{5) The suit, bowover, 
has been held to be bad where the plaintiff has united different causes of action 
in one suit against different defendants, who were not jointly liable in respect 
of each and all of such causes of action (6) NiTierc the defendants combined 
to keep the plaintiff out of Uis property it was held they were properly joined (7) 
In the under-mentioned case the right to relief, so far as regards the 
first and second sets of defendants, was a right to relief against them 
severally, but the cause of action arose out of the single subject-matter, which 
formed the subject of the plaiutiff’s origmal mortgage (8) ^Vhere there is 
no misjoinder of causes, a plaintiff is permitted to bring a single snit 
against a number of persons, even though some of them may not be in- 
terested in the entire subject-matter of the suit.fO) The general principle 


^1) Eam&nuja t. Devanavaks, 6 St. 3C1, 
36S (lS85)i sa to misjomder of pUintiSs and 
causes of action, see VarajUI v. Ramdat, 16 
3. 259 (1901) 

(2) Karan Singh r. Muhammad iNoiail, 7 
A. SCO (I8S5). 

(3) Janokinath r. Ramnmjun, 4 C 919, 
9S3 (1873) 

(4) Aindhia Nath r Anant Das, 3 A 799 
(1881). 

(5) TVgamber Moznmdat v. Kalljmalh 
Roy, 7 a 654, 657, 058 (1881). 

(G) NaremgH Da* n Mangul Duhey. G A. 
17tt{l8«5); foil biBhagwatir. Bindcahn, 6 
A. JOO, 108 (1883), in which it was pointed 
out that Joint interest in Ibo main riuestiona 
rai vd hy tlifhligation tea* a condition prece- 
dent to the Joimler of several cause* of action 
npsiTifl lU'Tcral ilefendants j rspM. fn lodnr 
Ktiar r ftur l’fB*ad, II A. 33 (1889) 




(7) Omur All i\ tVcylayet AIi, 4 G, I« K 
455 (1879); foil in Loltc Nath Sunn* v. 
Kcahah Ram. 13 C. 147, 152 (188G). in wiuVh 
tho cause of action alleged was ono and tlio 
same conspiracy. In Hira Lai Moiumdar 
t\ Viosunno Chtmder, 12 G L. E 550 (18S3), 
tlio defendants wore held to liavo but one 
defence. In Sudhcndiiu v. Durga Da*?, H 
O 435, 439 (1857), and Ram NarainDutt 
r. Antioda ftosad, 14 C GSl {I8S7). it wa» 
lield that tho defendants had not combined 
and BO thero was no community of intcresb 
In Ram Narain Dutt v Annoda I'rosad, 14 C. 
GSI (1857), it was held there was roi’joind'T 
of causes of action. 

(8) Rungsco Singh v. Soodist lAil. 7 C. 
739,745(1839). 

(9) Muhammad B-ibsh v. Ram-Iaf (1830). 
P. R. No n 
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tliat the diflcrcnoc of the extent of the ilcfrmUntV liabilities <foos not 
prevent n joinder nf them in a suit is specially Applicable in cases in which 
several properties comprised in an estate arc nlienateil to different pereons, 
and all such alienees are allowed to be joined in one suit.(l) An un- 
successful defendant may be onlcrctl to pay the costs of the successful 
one (2) e 

Costs. — ^Tlio second paragraph of sect. 2G of the Inst Code dealt with tlin 
question of costa. The words " entitlrd to hti cosh," etc., in that section, 
referred to the joining of persons as plaintiffa, as mentioned in the first 
sentence of the section. The words in tho corTc.a]toDding English rule 
were held to refer to “ the persons who bring the action, who act by one solicitor, 
and who speak of themselves ns the pLaintiffs, though they allege that 
each of them has a separate right." (3) If one or some of the plaintiffs 
arc successful, and the other or others unsuccessful, the successful were held 
liable to pay to the defendant the costs of the unsuccessful plaintiff,(4) 
and to recover from the defendant the whole of his general casts of the 
action; (5) Esher, M.E., observing in the ease cited, that the last sentence 
of the section as to costs applies "as between a plaintiff who has succeeded 
in the action and a defendant who has failed." And it U a scttloil rule of English 
practice that the costs occasioned to the defendant by the joining of the un- 
successful plaintiff may be deducted from those payable by the defendant to 
tho successful plaintiff.(C) The Select Committee in their report stated that 
they understood that in practice tlie provisions of sect 2C of the last Code relating 
to costs was not operative in the Mofussil, and that part of the section has therefore 
not been reproduced. 

5 . It shall not he necessary that every defendant shall he 
».( b, interested as to all the relief claimed ik any 

interested in all the SUtt Ogainst mm. 
relief claimed 

“As to all the relief." — This rule, which is new, ii taken from the 
first portion of 0. XVI. r 6 of the English rules Tlie words “ or as to 


tbe bonband'a land, made by (be n idow, join 
the eeTcral abenres Tbough ecc GancBtu 
La) r. Kbairati Singb, 16 A 279 (1891), 
Kaebar Bboj r Bai Rathorc, 7 B. SS9 (1681), 
m which there was held to bo inisjouidcr, 
cac-h alienation being treated aa a aeparate 
caase of action. Tbe latter eaao baa been 
(bstiDgnisbcd in Umabai r Vitbal, 33 B 29 1 
(1908) 

(3) Child o Stenmng, 11 Ch hi 

(3) DTIormusgio r. Gny, 10 Q B U 13 

(4) Ib. 

(5) Gorl I. Rowney, 17 B U ‘Ws 

(6) Umfrevill'i v Jobnaon, IV t,ii. /j.j 
580, Hukm (^iai»<l, C 1* <’ jvi 


(1) Jlukiii Cband, C 1’. C 427 See 
.<Sami (Thetti t'. Ammani, 7 JL H C R. 200 
(1873) ; Vasudoraf. Kulea<li,ib , 290 (1873) ; 
jrahomed v Kiishnan, 11 IL IOC (1880) , 
Abdul V. Ayaga, 12 231 (1889) i Chuhar 

Mall V. Bakhtwadi (1890), P. R No 149, 
Shoroop Chunder v. Mothoor Mohun, 4 W. R. 
109 (1805); Krishna Gopal t'. Hurry NatU 
Dutt, 25 W. R. 00 (1870); Haranund *■ 
prosunno Chunder, 9 C 703 (1883) So in 
Isban Chandra r. Raincawar,24 C 831 (1897) 
(approveil In Umahai f Vithal, 33 B 293 
(1908)), It was held that the reversionary 
heirs of a Hindu tan, in a suit to set asulo 
tho separate abenations of several parcels of 
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every cause of action included " which appear in the English rule have been 
omitted. 

ts. 29.] 6. The plaintifi may, afc Ms option, join as parties to the 

Joinder otpMties liable same suit all Or any of the persons severally, 
on same contract. Or jointly and severally, liable on any one 

contract, including parties to bills of exchange, huudis ancl 
promissory notes. 

Joinder of parties in same contract. — This rule, which corresponds 
with sect. 29 of the last Code, is the same as r. 6 of 0. 16 of the English rules, 
except that the word “ huudis ” has been added. It is a modification of the 
general principle which required that wherever more than one person 
was liable to contribution to the plaintifi’s demandB, they should all 
be made parties to the suit.(l) The word “contract” is, however, to 
be construed strictly, and a liability to account under a will is not a 
liability under a contract (2) In Baldeo Prasad v. Gri.sb Chundat,(S) the 
endorsee of a cheque sued the endorser for n duplicate or the amount of the 
ciieque said to have been lost, and the High Court ordeved the plaint to be 
returned, so that the drawer might be joined as a defendant ; but this was on 
the ground tliat a duplicate cheque coidd not be given by the endorser without 
the co-operation of the drawer. The rule is merely an enabling one, and 
• docs not prevent tlie joinder in any case in winch it would otherwise be proper. 
Thus It has been held that the drawer and the acceptor of a bill of exchange 
may be joined as co-defendants in a suit brought by the bolder.('i) IVhentwo 
out of three defendants liable for a jomt debt had promised to pay sepamtely 
It \v.vs held that the suit could proceed against them only.(6) 

7. Where the plainlijf is in doubt as to the person from tvhoui 
When plaintiff in entitled to obtain redress, he may join tun 

itoubt from whom rc. o) more defendants in order that the question 
as ,a oj- defendants is liaWo, amt to 
what extent, may be determined ns between all parties. 


“ Is in doubt.” — ^Tliia rule, which is new, is taken from 0. IC, r. 7 of 
the English rules with some slight verbal niodlficationR. It has been held under 
that rule that while alternative relief of difTermt kinds may be given against 
alternative defendants, (C) it does not enable a plaintill to bring sepamte oaii'^c'^ 


(IJ (1005), Ann Prtc I07- 
(2) Hmitb r. Allro, 2 Cb StO (1891). As 
to the cQrrt of this secdon. sn>l *• 43 o! tlw 
Contmet Act, see Muhsmtnftil Asksrt n. 
Usilfio n«m. 22 A 307, 310 (1000) 

(.1) S A. 751 (IR^). 


(4) PcBtonjuo 1 . llirza Slshoincd, 3 0. 
(IS78). 

(6) IJhugsbuth Thokur f. Mailhub Kri»to 
Belt, 23 C. 053 fieno) 

(fi) Komiuras, etc, Co. v. I/’fi-vre, 2 
1>. 307 ; MasBoy r. noywB. 2l U 1> 33t. 
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of action against different persons in one action (I) The iost» «»f a sunessfiil 
defendant sued in the alternative may be ordcrwl to be j».»id by the uasuicessftil 
co-<lefcndant (2) 


8. (1) AMiorc there are numerous jiersons having the same I*** 
Oae person may sue or i^^tercst ill oiic suit, onc or more of such jicrsons 
deiend on behalf of all In may, ivith the permission of the Court, sue 
same Interest. sued, or may defend, in such suit, on 

behalf of or for the hciiejit of all persons so interested. But the 
Court shall in such ease give, at the pbintifTs expense, notice 
of the institution of the suit to all such ‘persons either by personal 
service or, where from the number of persons or any other cause 
such service is not reasonably practicable, by public advertisement, 
as the Court in each case may direct. 

(f?) Any person on whose bclialf or for whose benefit a suit 
is instituted or defended under sub-rtilc (/) may apply to the 
Court to bo made a party to such suit. 

Scope of Indian and English role.— It iii a general rule that all 
persons interested ought to be made parties tu a suit, honTocrer numerous they 
may be, so that the Court may be enabled to do complete justiee by deciding 
upon and settling the rights of all persons interested, and tluit the orders of 
the Court may be safely executed by those who arc compelled to obey them, 
and future litigations may be prevented ; also that a person who ought to be, 
but is not, a patty to a proceeding is not ordinarily bound by any decree or 
order passed therein. This rule yields to the exigencies of parficuUr cases, 
and there are well-established qualifications to it, such as the power of the Court 
under this rule to make a representative order.(3) 

This rule, which corresponds with sect. 30 and a portion of sect. 3J of the 
last Code,(-i) is the same as the English r. 9 of 0. 16, except that in the present 
rule the word “ suit ” is substituted for “ cause of matter,” and it is here necessary 
to obtain permission of the Court for siung also, while under the English rule 
the pemussion is required only for defending a suit on behalf of others. The 
second sentence also has been added.(5) The eScct of the statutory rule is 
merely to give Legislative sanction to the practice which long prevailed in the 
Equity Courts of England. The great risk from abatement, and the incon- 
venience and the expense involved in a great number of persons being parties, 
led those Courts to recognize the representative system, as it was not inconsistent 
wth general principles that certain judicbl proceedings taken by, or against, 


(1) Thompson r. London Gty Co, 1 
g, B 8S4 (1899); Frankenburg r. Great 
Horseless Car Co., 1 Q. B. 512 (1900). 

(2) Sanderson «• Blyth, etc., 2 K. B 533. 
a A. (1903). 

(3) Chudasama Sureangji r. ParUpsang 
Khengarji. 2S B 209(1903); s.e.SB L. R. 
937. See also Hira 1^1 r. Bhairon, 5 A. at 


p 603 (18S3),wluchsUte8oneoftbe grounds 
on which the section is based. 

(4) Hukm Chand. a P. C. 431 

(5) Sec as to these amendments of the 
English rule, ohsemtions of Norris, J., in 
Oriental Bank Cmporation e. Gohind 1^1] 
Seal, 0 C 606, 607 (1SS3). 
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a select number as representing *a large class might, if fairly and honestly con- 
ducted, bind or benefit the whole clas3,(I) 

In the first place, the rule docs not constitute but presuppofcs the existence 
of a right to sue, without which it can find no appUcation.(2) The rule deals 
with procedure only, and does not afiect substantive rights.{3) In the under- 
mentioned caBc.fl) Shephard, J., reierring to the case of Jan Ali o. Kam Kath,(5) 
observed that “ it seems to have been considered that the granting of leave 
under the section would have made up for the insufficiency of interest dis- 
closed in the plaint,” but added that “ with gre.at deference, that view appears 
to be incorrect.” 

Nextly, assuming that a light of suit exists under the substantive law, the 
rule is merely an enabling one, allowing a suit to be instituted under .certain 
circunistanccs by some of the persons interested on behalf of all.(O) Beverley, J , 
observed, in the case first cited, that ” there arc no words in the section to the 
effect that where persons have the same interest in a suit they are debarred 
from suing either jointly or severally unless they obtain the permission of the 
Court to sue on bebaU of all tbe persons siinilarly interested;” and "the 
section does not forbid them from suing in their own right ; it merely says that 
if they desire to sue on behalf of others, they must obtain the permission of 
the Court Ameer Ah, J., after observing that “ that section is on cnahling 
section, and must be read in conjunction with Explanation V. to sect. 13” 
(coctesponding with sect. 11), said: "The eficct of sect. 30, therefore, 
to my mmd is, that unleas such permission la obtained by the person suing or 
defending the suit, bis action has no binding effect upon the persons whom ho 
chooses to represent. Where there is a joint right it may be necessary for all 
persons jointly mtcrcstcd to be joined as parties, and if they are not joined 
the suit may be bad for misjoinder In order to prevent the record from being 
unnecessarily encumbered by many names, sect. 30 allows one or mote persons 
having a joint interest to sue or defend with tbe authorization or permission of 
the Court on behalf of all The section, in fact, embodies a rule of convenience 
based on reason and good policy, but in my opiraon it was not intended to 
take oway, nor does it take away, any right It seems to mo that sect. 30 does 
not give any warrant for the contention that because a person has a right in 
common with others he ra*y not maintain an action for the establishment or 

I enforcement of bis own right. There la no obligation on him to sue or defend 
ou behalf of others ; and if he docs not seek any relief on behalf of those who 
have an interest in common with him, or to hind them by liis action, thero ia 
nothing m the section or in any other law to debar liim from mointaining the 
aetion. Even il he were to bring a suit on Iwhalf of himself and the others, he 
may choose to go on with the action on his own behalf, and would he entitled 


ti) Jenkins I. Rofaertwm, I IL L.3c. U7. {&) RC. 32, Btl>. 41. 

{.’) .Inun-lmr Rhikaj* r. Shunluir D*ii, 7 (C) llatja Lsl r. Ilulsk UI, 21 C. 3S.“, 3*5 

11.323(1883) (|sy7). 'rijo JluJc la prrwiMivv W’!’ 

(1) Snniriv*;v Ci>sibr t iU^liSin ChMior, proliiliiUve: SriniNssa CUansr r. Hagtisv# 
23 M Hi p,31 (Jso:) Cliariar, 23 M. 3J (J8li7){ Oul'*" 

(I) H'.7 3I. U a. K. 2M ; 23 M.alp 32 KisU*n,53 A 2M (lOlO) 
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to do 80 , if lie makes the necessary amendments. The Enf^linb cases on the 
point arc collected in Daniell’s Chancery Pracliro,(l) and fend to show that 
tho plaintiH, if he has a in himself to bring an action, or the defendant, 
if he bos a right in himself to defend an action, is entitled to sue or to defend 
in any way he chooses wifliout making any person a party to the oction or to 
the defence, eo long ns tjie effect remains confined to himself.” (2) As to 
execution, see tho ease cited below ; (3) and as to public charity Btiitfl,(4) notes 
to seels. 92 and 93, anlf 

“ Numerous.” — There is no absolute rule us to what number will he con* 
sidered sufScient, though in the ease mentioned (5) twenty pereons were not 
considered sufficiently numerous. A question as to the applicability, however, 
of tho rule has arisen where tho parties arc numerous. This rule, as already 
observed, deals with procedure only and docs not confer substantive rights of 
suit. Under the ordinary rule of the substantive law no action is maintain* 
able by a private individual for an infringement of tho rights of the general 
public, unless he has suffered special damage (C) As this rule presupposes a 
right to sue it gives none where there is otlierwise none. This rule does not 
therefore allow one or more persona to sue on behalf of the general pubhc.(7} 


he sues on their behalf and not on behalf of the genera) public (8) In the 
ease citcd(91 it was Held that a suit could not be brought on behalf of a portionflO) 
of the general public, such as the llindu community, as the entire Hindu 
community was incapable of ascertainment, and that the words ” numerous 
parties” (in the former section) meant parties capable of being ascer* 
tained, as "seems clear from a reference to tbe provisions for service of 
notice upon all such parties ” (11) No doubt the rule is often applied where 
the parties though numerous can be deffnitely ascertained, as in the case of 


(1) P. 216, 6th ed, 

' (2) The same Tiew was taken by Shephard, 
J., in Sruurasa Chariar v. Raghata Chariar, 
23 JL 28, 32 (1897), where it was pointed out 
that there was an indiridual right to sue, and 
that if tho eourso presenbed by this Rule 
was not followed in a case such as that dealt 
with, tho only conseqncnco was that tho 
judgment did not bind the persons whoso 
names were not on tho record. In Kalidas v 
Gor Farjaram, 15 R 309, 319 (1800), and 
Tanudin v. Pandu, 18 B C90 (1803), tho 
corresponding section was held to bo in- 
applieablo, as tho plaintiffs sued for them* 
sch es, and it was not a case of persons suing 
on belialf of a class 

(3) Sadagopatlian f. Krishnamacliari, 12 
M. 350 (1880). 


(4) Budreo Das Mukim v Chooni Lai 
Johuixy, 33 C. 789 (1906). 

(5) Harrison r. Stewardson, 2 Ha 530, and 
tide post, notes on “ PernUBSion.” 

(6) Adamson r. Aromugam, 9 M. 463, 4C0 
(1886) : London ^Association of Shipowners v. 
London end India Docks, 3 Ch D. (1892), at 
pp 257, 270, and next note. 

(7) BIonmotboNathDasr.HarishChandra 
Das, 33 a 905; s.c.loaW.N 867(1906). 

(8 Ib. 

(9) Sajednr Raja r. Baidyanatli Deb, 20 
C 397 (1892). 

(10) See hfonmotho Nath Das r Hansli 
Oiandra Das, 33 C 905 ; s. c , 10 C. IV. K. 
867 (1906). 

(11) Sajedsr Raja r Baidyanatli Deb, 
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creditors, (1) legatees, (2) members of a 8ainaham,{S) debenture holders, bond- 
holders, club, and the like.(4) The rule, however, is not limited to such cases. 
The decision of the Madras High Court, (6) which was cited in the Calcutta 
case, (6) is not an authority for the principle laid down by the latter. The 
Hindu community,(7) no more than the Mahomedan community, (8) is not 
the general public but only a particular portion, though it may be a large one 
of the population of this country, which consists of various races and crccds.(9) 
Nextly, the observation of the Madras High Court that the section is “rather 
designed to allow one or more persons to represent a class having special 
interests,” seems to show that the decision in the Calcutta case is inconect, 
even according to the Madras dcciinon which it approved.(10) rurthcr, the 
provisions of the rule as to advertisement appear to have been overlooked, 
and, lastly, other decisions are not consistent with it. One or more persons 
have been allowed to represent classes of the general public having special 
interests, though they cannot sue on behalf of the whole general public. So 
suits have been allowed by one or more pereons on behalf of others of a sect, (11) 
caste, (12) worshippers at a mosque, (13) parishioners of a church, (14) fellov 
villagers, (15) or class of villagers (16) All these cases are suits on behalf of a 
defined class, though that class is composed of a more or less “ indefinite number 
of persons ” (17) Thus in one of the cases cited (18) two Brahmins were per- 
mitted to sue to enforce a trust for tho benefit of Brahmins generally, of 
whatever kind or sect or place. In many if not in all of these cases, if the 
matter is looked at strictly, it cannot be said that all the paities arc capable of 
being ascertained so that a notice might, if required, be served on each and all 
of them. An inquiry made for such a purpose would liave no abiding result. 
While it was being made, and after it had been made, its snbiect-mattcr would 


(1) OrientM Hank r, Gobind Lall Seal, 9 
C C01(18S3); secManick.ivrlup. ArbdtUnot, 
1 JI. 208 (18S2). 

(2) Gccrooball& Dabi-o r. Cliundcr Kant, 
nG213 (1885). 

(3) Chennur. Krlsbnan, 25 M. 399(1901). 

(4) Ann. Pr. 190<>,notestoOrd.XVI. r. 9. 

(5) Adamson r. Ammugan, 9 M. 463 
(18SG) 

(C) Sajedur Raja t. B.sidjanatlt Jlcb, 20 
C. 3D7 (1802). 

(7) Jlonmotho Xalli Daa r. llarish 
Chandra Das, 33 U. 905; ». c., 10 C. \V. N. 
8C7 (1900). 

(S) Jawalira r. Aklwr Ifusain. 7 A. at p. 
182; Ram Cliandrar Alt Mohammad, 3.1 A. 
197(1913). 

(0) MonmothoKathDasr ITarish Chandra 
IHk. 10 C. AV. N. 857 (1900) ; a. c , 33 a 905. 

(10) Canaipati IjTr'a Iluido and 3lahom- 
m<-<lan Endoinnent*, eclzxxil 

(11) SnnUoaa Clinriurr. Rag)ia\a Cliariar, 
J3 M. 24 (ISO?); Dhonput Singh r. I'arrali 


Nath, 21 a ISO (1803)5 jrahnraj Baliadur f. 
Paresh NntL, 31 0. 839, 815 (ID04); P»S* 
harat Rajaratnam, 14jNL57(]S00) 5 RalJco 
Bhartlu r. Bir Got, 22 A. 2G9 (IDOO) 

(12) Uanapati Ayyan r. Savithri Ammal, 
21 M 10 (1897); Slonmotha Nath Das r. 
llorish Chandra Daa, 10 U W. N. 8G7 (lOOG). 

(13) Jan Aliv Rnm Nalh JIundal,8 C. 32 
(1881). 

(14) Furnandea r. Itodrigmz, 21 B- 
(1897). 

(16) llaradhoRO Dokb i Ramdoyal P'"r 
a ISl T«. (1890) 5 Kalu Knlir r. Jan Meat. 
29 C. 100 (1901) 5 Thanakat r. Mum-ippa, b 
M. 498,499 (1685) 

(IC) Ahmcdblioy IlaLIbhoy BalkTishna 
Xlukuml, 19 B 391 (1891); Bhnndal Pamb 
V. Paodal Pos. 12 B. 221 (1SS7). 

(17) Tp use tbo language of the Court in 
Srinivasa Chariar r, Kaghaia Charinr, 23 M. 
23,30(1897). 

(18) Ganai^ti Ayyan r. Sa\ithti Atnmsl, 
21 M 10(1897) 
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< ).<• luMf lo f hAt\c<* nwmc *<» » umI i.«w 

of tlio m^^nf•rr» o} th'’ ola*' ••i> Kl.aH Ilf .lilt HI. '‘iijriit i<- 

)►** Tlio limitatinn of l)m rwJr ifirK'f.rto i<. . ulif n ti.i* |•«rtu^ 

tan W nvntftinrif J.a« l»oon tfiwnirti fn.jn »n a in nfiicj. it n.i. J.rlij itiMi 
lljf Satofiari ra« 1 r of Chatra wat « tli’finofl rla^ oi tho pi'n»T4l |■ll)•^li »n«l tint 
tlio tait )ia<i fitrn jirnporly in*fittilo<{ jin<I«‘r llic (urni'-r f*^ti<.n HiiftJwt hII 
thf mfiulxTR of aufli ra'ir «rrr or wfrr not r*p»lilo of Winj: /•« /i.<iirrti«J\ 
fluoi^tainotl that noticot ronW. jf rrquiroc], lx* iti*rv<'»f on nn«f nli o{ 

thorn (I) 

To ftim up, no auil ran V>o firouplit on liohaU of ifio ponrrnJ |>iif>)i« \ 

rail mar He on l>ohaU of a oIim of tfio ponoral pnWio liA^inc *j»rrwl itifort-ff* 
Ihoupli that eUs^ may coMiti of n moro ot I«a intfefimto nun»l»or of {trrfon' . 
oa nlHO on behalf of numfrom f'arliei who can. m the atrirl K*n»f. fx- 
Bi'ctiratolr tiarortAificd, a« in the fa«e of « eutf by a lopatro on Mialf of all other 
IcgateoA. 

“ Ptfraons.**— rarlJea *' wa* t)io wortl otctl originally in flic ctirroApoinbng 
rule of fJio KngHsli latr, but it Iiaa since been nltefctl fo “ jktmui.’' In 
Oriental Panic Corporation r. Gobind Lall'Scal.lS) it waa contended, without 
fiircoM, that the word “partion*’ did not mean pcraoin in Ihc position cl 
credifora, but "only parties occe&‘.iry to the auit, without who‘« prc«ncc on 
the record tiic auit would be defective j " and Norri^ J.. ob*enctl that the 
word " parties " .meant persons, and "that Ihc jirovi«ioni would be unin* 
leIHgihle iinleai the word received that meaning." In accordance with (hw 
decision the word "persona" has been substituted for the word "portira” 
in the former Code os being tho more appropriate etpre.'Wion. Ah a result ol 
the representative system enacted in this rule, the partiesrcprcaeiite^l by another, 
tliougli interested, will not he parties to the 6uit;f3) but they can apply to bo 
made parties ; and if any person tiiinka that lie Is not properly represented by 
the plaintiff, oa holding different views /rom liis, lie should apply to bo made 
a party pcrsonaIly.(4) It has been held that it ia undesirable that isidivtduul 
crediiois should bo added an parties in an administration-suit, unless they ran 
nhow strong reason to think that the person who has filed the suit on their behalf 
is not conducting it properly-(5) Though tho effect of an order under this rule 
U that the parties, who have obtained permission to buc as representatives, 
havo the conduct of the suit on behalf of all those they purport to represent ; 
yet if any person is dissatisfied with the conduct of the suit, or dceiua that he is 
not properly represented, it is open tp him to make an application to secure bis 
views being properly represented, and if necessary to take the conduct of the suit 
out of the hani^ of those who by tbe permission of the Court represent him (6) 


(1) Jlonmcrfbo Nath Das r. Ifariah 
Chandra Das, 10 C W- N. 807 (1906) ; c , 
33 G. 905. 

(2) 3aC01.C0C(t8S3). 

(3) r>eatUey v. JfcAnUrew, Kng. (1873), 
W. N. 259. 


(4) tVaUoR r> Case, I? Cb D 19; fVaKt 
V, CoRper, SI Cb. D. 718. 

(5) VsssMni V. Eataailbba), 34 B. 420 
(1009). 

(6) DhoRcooTetbliai v. Advocate-Gcitcrst, 
1 Bom. L. R. 743 (1899). 
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A represented peraon sliould not be made a patty simply for the security of tlic 
defendant’s costs, as the Court may order security for them otherwiBe.(l) 

“Same interest-”’— The word '^interest” in tbe conespoudiDg EcgHfb 
rule was formerly held to denote “ beneficial proprietary interest." (2) But it 
has been more recently held that the rule is not confined to such cases, and 
that, given a common interest and a common grievance, a representative suit is 
in order if the relief sought la in its nature beneficial to all whom the plaintiff 
proposed to represent (3) In the first of the cases last cited, it was held that 
the plaintifla had a common right, which was invaded by a common enemy, 
and that they were entitled to join in attacking the common enemy in respect 
of the common right, although tiitcr «c they might have dificteot rights. 
Tiic ideatitv of interest m a suit depends Meetly on the identity of the 
relief sought, and only indirectly on tbe nght on the basis of which the 
relief is sought. The rule is therefore independent of the joint, common, or 
several character of the tight sought to be enforced, except so for ss that 
cliaractcr may determine the nature of tbe relief sought. \Vhether a right is 
"joint,” or ‘‘common/’ or “several,” the rule is equally applicable or not 
applicable according as the relief sought is, ox is not, the same in any of 
those cases (4) IVliere there is a joint right all interested must sue, or some 
one or more may sue on behalf of the rest. \Vher6 the right is comtnoti 
or several, a complete option is given. Separate suits may be prosecuted 
by each of the persons interested, or if numerous parties possess tbe same interest, 
some one or more may sue on behalf of the rest under the terms of'this rule. 
The matter has been well summarised by Sbephord, J., (B) trho said, 
“ The rule of the Court of Chancery, to which the section owes its origin, 
appears to have been made applicable in two classes of cases. There arc the 
cases in which the number of persons claiming concwrenl interest in tbo 
subject-matter, and therefore, according to strict rule, necessary (6) pait'^s 
to the suit, is so large that they cannot all be conveniently joined with ony 
chance of bringing the suit to a conclusion. And there are tho cases in which 
numerous persons have distinct but sintiTor rights *r/rt'c7j might he prosccvlei in 
(listxnct suits For instance, there ia the case of nunicrous creditors of the 


(1) Do Hart r. fcUevcn'on, I li. D 313. 

(2) T^ispcrton r. KuueU. 1 Q It. 435 
(1833J. 

(3} Du)vOotBcdforUv.£Uis.A.ai<Ifi0I), 
at p. 8 ; ICC lower Court, 1 Cb. 4M (1699) ; 
on«l cf Toff Valo Ry. Co. r. AmalgoioatcU 
SotJcly, etc , A. a 126.413 (1901). 

(H ItuKmCIiawl, C I*. C. 431, 435. 

(5) Sririirasa OiirLir r. JlagluiTa Clwiiar, 
23 >1. 28, 31 (1897) ; b. c., 7 51- L. J- R. 28C. 

<0) Jawalua r. Akbar Husain, 7 A- at p. 
182 Tho pin-«gc «l ifc fiSO, 17 C. 

(1889), Mot'ani 5IoImn IHs r. Bnngsi BuU« 
dan, wan not meant to limit tho rule to 
c avs of Joint riiMaalrklly bo lalkil, “ 

I ntcrcs t * •' waa t h.'to «**•<! in t ha non-tcchnkal 
1 - ivMj Ilf *' uu^»1a.’* As to J'linl rights. 


Bcc Hityanund Glioeo r. Jlobcrdro Kriato. 21 
C. 181 «. (I880J i CLvini Loll v. Ram Kishen, 
16 C. 48S (1833); Lulifunm««a v. Narirua, 
II C. 33 (188$); ivnil »oc Jan AU v- R*^'" 
Kalb. 8 r. 32 (JfeSl), where tho right was 
treoted as n Joint ono. fit has, however, 
since, liccn held, following Zafarjab e. 
Bakhtawnr, 5 A, 497 (1583); Jauahra i. 
ALUr Husain, 7 A. 17B ( 18 M), Hut the right 
of wonhip of each iiorshipprr ia an indc- 

jiendint right wholly irrrsjectho ofthciipht 

of the other worshippers, and that neithcf 
tho Joinder of other worshipj'cr* nor lisie 
under ihissectiimis nuno-ary : ^toM'Idl^^n i. 
Sayiduddin, £0 C, BID, 610 (Ifl'3). and Kc M 
to imtiMilual right*. Kahdas Jivram f. Rof 
rarjaroiu, 15 B. 3 *.* (I'^i'O) ] 
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j'rr'on «ir llml of imny rUtminp a tipLt «*f common or ripltl of 

in rc«j'ccl of Iho name property (1) An Already utatcd, ihr rule n an 
rnalOmc one. and tlirrrforr a person wlio»e indixtdiiiil aexrral ripM hna l>crii 
infrinped may enr alone Ihii he may nl*o aue on WhaH of iiitn«rlf and 
otherti, wlio*e induidital riphta have been infrinped, if they have the rnme 
in1errf>t with him within the meaninp of the rule (‘J) Co ahnrera in joint 
property haxe, however, not nece^xarilt the aame inteiefl in a ruit relating 
to that properly In llira I^nl r Ilhniron (.*1) the auit was hy one co-^harer 
Bpain*t three other eo-iiharfr* to prexenl them from UMirping exeliifive 
poMea'ion of the joint land, and it waa held that the ruit would lie, nnd 
that the corTe«ponding aeclinn to thi» rule did not apply to it, as Ihoiipli 
the remaining co-aharera would m aueh a eaee have co-parceiiary or joint interest 
with the plaintiff In the suhjeet-matter of tlie suit, they would not have the 
same interest in the euit, nnd would not Iki ao *' interested ” in like manner 
as he was ; as it might bo “ indifTerent to them whether the defendants usurped 
exclusive right* in the nhcmrlai, or it may bo ineonvenient to them at this moment 
to assort their own rights." And this decision was cited with approval in 
Dhunput Singh r. Fareshsath Singh, (f) in which It was held that the other 
persons of the Silutnlartj sect were eimiharly interested m suing, though tlic 
Digambary Jains were not similarly interested. It was held by a Full Fcncli 
of tho High Court in Vasudevan f. S.vnkaran(0) that sect. 30 (concsponding 
to this rule) has no application to suits to which a Kornaran is a party in a 
representative capacity; Shephard, J., [tointing out that the interest of tlic 
A'arnot'an "with his riglit of management and possession and bU obligation 
to maintain tho junior members, is surely not identical with tho interest of a 
junior member xvho has a claim lor in.iintcnancc only." It has been held that a 
suit is maintainable under this rule where a right to a village pathway is the 
Bubjcct-mattcr of litigation, even in the absence of special damage (C) MTicrc a 
party to a suit represents others under this rule, tbc decree is binding on those 
he represents ; but when such a party disobeys an injunction (which is personal 
in its nature) and is proceeded against in execution for that disobedience, an 
order in such proceedings will not bo binding on those whom bo was allowed to 
represent (7) 

• Permission. — The Calcutta High Court has held that tho requirement 
as to tho permission is imperative, so that wh^o it is not obtained the suit 



(1) In Alimcdbkoy v, BaUsriabna, 10 B 
391 (1895); Bhundul v. Faodal Fos, 12 B. 
221 (1888), Haradhone Bass t'. Batudojal 
Ilai, 21 C. 181 n (1890); Kalu Khabir t‘. 
Jan Meah, 29 a 100 (1901) 

(2) In Jawahra v. Akbar Husain, 7 A. 178 
(1884), at p. 183, Mahmood, J., Eaid, that tho 
rule only applieil where no individual nglit 
was interfered with but wliat was meant 
was necuianli/ apphed. There waa in this 
case a private individual right, and it was 


therefore belli that Iho plamtIQ could sue alone 
and need not bavo recouiso to thia rule or 
88 02, 93, on(e^ 

(3) 6 A. C02 (1883). 

(4) 21 a 189(1891) 

(5) 7 SL L J. It. 102, nted in Hukm 
Cband, C. F. C 430. 

(G) Ksb(7baranr Ram Kumar, 17CW.N 
73 (1912) 

(7) Sruuvaaa r, Arayar Srinivasa, 33 M. 
483 (1910). 
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A represented person should not be made a patty simply for the security of Ibe 
defendant’s costs, as the Court may order security for them other^nse.(l} 

“Same interest.”— The word “interest” in the corresponding English 
rule was formerly held to denote “beneficial proprietary interest.” (2) But it 
has been more recently held that the rule is not confined to such cases, and 
that, given a common interest and a common grievance, a representative suit is 
in order if the reUef sought is m its nature beneficial to all whom the plaintifi 
proposed to represcnt.(3) In the first of the cases last cited, it was held that 
the plaintiffs had a corumon right, which was invaded by a common encmj, 
and that they were entitled to join in attacking the common enemy in respect 
of the common right, although inter sc they might have different rights. 
The identity of interest m a suit depends ducctly ou the identity of tic 
relt(^ sought, and only indirectly on the rtff/u on the basis of which tic 
relief is sought. The rule Is therefore independent of the joint, common, hr 
several character of the right sought to be enforced, except so far as that 
cliaractcr may determine the nature of the relief sought. MTicther a right is 
“joint,” or “common,” or “several,” the rule is equally applicable or not 
applicable according as the relief souglit is, or is not, the same in any ot 
those cases (4) Where there is a joint right all interested must sac, or some 
one or more may sue on belialf of the rest Where the right is coninioD 
or several, a complete option is given. Separate suits may be prosecuted 
by each of the persons interested, or if numerous parties possess the same interest, 
some one or more may sue on behalf of the rest under the terms of’this rule- 
The matter has been well summarised by Shephard, J., (6) who said, 
“ The rule of the Court of Chancery, to which the section owes its origin, 
appears to have been made applicable in two classes of cases. There are the 
cases in which the number of persons claiming concurrent interest in th® 
subject-matter, and therefore, according to strict rule, nccessari/ (6) parties 
to the suit, is so large that they cannot all he conveniently joined with any 
cliancc of bringing the suit to a conclusion And there are the cases in whicn 
numerous persons have distinct but similar rights Kltich might le proJttuUd in 
didtnct suits. For instance, there is the case of numerous creditors ot th® 

(I) Do Hart tv StcTcjison, 1 Q. It D 313 sec h'tt/anuacl GLoso tv Jlohendro 21 

(J) Temperton r. RbmcU, 1 Q. B. 435 G 181 n (1889J; Cliiml LnU tv Ham Ki-Vn, 

(Z8M). IS C. 483 (1888} { Luhfunnitsa f. h'azirnii, 

(3) Dul«!p!Bcarordr.Ellij,A.ai(I001), U C. 33 (1884); and sec Jan Ah f 
at p. 8 ; ace lower Court, J Cl*. 4M (1809) ; Nath, 8 (\ 32 (16S1). uhero tho right was 
and cf. Tuff Vofo lly. Co. r. ^tmalgamstcd lreatc<l as a joint one. [It has, howerrr, 
Society, cic, A. C. 420, 113(1901). since, been held, following Zafarjab f 

(1) IIukniCbanAC. P. C 131,435 Bahhtawor, C A. 4D7 (1183), Jawalwa 

(C) briiiiravi Cliarur i. Jtsgliara Cbariar, Akbar Ilusim, 7 A. 178 (I8S1), thil the r'S ** 
23 JL 28, 31 (1897) ; s c., 7 5L L. J. It. 2SC. of uorel.ii. of each worghiprf'' '* "" 

(0) Jawahra iv .tkbsr Jlusain, 7 A at (> pendent right wholly Irrcsjccti'c of th<*rig i 

182 (18s)}, Tho iwsaage ot p. S50, 17 G of the other worshiprcre. nncl lh.it nullir 

(ISSO), 5roI,lm Mohun Da» i. Bungst Bud- tho joinder of olher worshiriv" ny 
<lin, WM Dot meant to limit the rulo to underlhi»»eetIt,nitn(cerNiry r Jlohi'H'inr. 

( avs of joint rrshti strictly BO ralh (L "Joint Sajiduddm, 20 C. 810, SJC (18['3), an< ecoM 
ml* rt»t» " wntth'“roU"«"«l In Ihennn teehiii,.al to imlitolual righfi, Kalldna Jhraw i. "Ct 
••■ii-c id " eitnic lm»rcst".’' Ai to Joint righti, I’uriarnui, 15 11 3d*(I‘l'0)] 
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Mine prr*rin <ir tli*t of many riattntnp * iipJ.t of foiiiinon or nplit of 

fialiinp in ro*j>ort of l)i«* aani»* projv-ttj ‘ (I) A» ulrrady rtAtrd lh<* tuli* u an 
cnaMinp on**, nn*l tiirrrforr n jirrann wiioac inalunliinl M'xrral right haa l>orii 
infrinpM my mo aloni* lint lif may ftl»o fuo im l>o|ialf of Intn^rl! an«l 
ollirra, in'fixnlnal riphla liavo li^rn infnnpral, if ti.ry haro llio rami* 

inta'ro't with him nilhin tlio inranmp of the rule (2) (’o-rliama in joint 
propa^rty haao, hnnearr, not noronarily tho amio intcirat in n ruit irlntirj: 
to that proprrty In Ilira I«al r Ilhnirnn (.1) the amt waa by ono co^harrr 
*gain»t tlirrp o 11 i**r ro-aharrra to proafnt thorn fiom ii^iirpin}; nrlunvr 
poaftoatinn of tho joint land, and it avaa hold that tho amt noultl lio, and 
that the ^^‘pondinp auction to thii rule did not apply to it, as tl.oiiph 
the romaining co-ahnTera nould in atirh a rare have co-]>arronary or joint intcicat 
rrilh the phaintifl in the aiihjeet-mattcr of the auit, they vrmild not have tlie 
aatne iatoxcat in the auit, and would not Itc ao ‘‘inteteated** in like manner 
as he was ; ns it might be “ in<lillerent to them whether the defendanta uiurj>ed 
crclu'ivc right* in the aAoniiVat. or it may he Ineonvenient to them at this moment 
to assert their own rights." And this decision was cited with approval in 
Dhunput Singh r. rare«hnath Singh, (4) in nldcli it was held that the other 
persoas of the Si'tumbcry acet were aimit.irly interested in auing, Ihouph IJie 
Digambary Jains wore not eimllarly interested. It was held by a Tull Bemh 
of the High Court in Vasudevan r S.snkaran (0) that eect 30 (corre8]>oi)djiit' 
to thus rule) has no application to aiiits to which a Kornatan is a party in u 
representatire capacity; Shcpliard, J., jiomting out that the interest of tln- 
A'ornaran " with lihs right of management and possession and his obligation 
to maintain tho junior members, is surely not identical with Iho interest of n 
junior member who has a claim lor maintenance only." It has been held that n 
suit Is maintainable under this rule where a right to a village pathway is tla- 
subject-matter of litigation, even in the obscncc ol special damage (0) SVhtre n 
party to a suit represents others under this rule, the decree is binding on tlioh* 
he represents ; but when such a party disobeys an injunction (which is pwronal 
in its nature) and is proceeded against in execution for that disobedience, fit 
order in such proceedings will not be binding on those whom ho was allowed to 
represent.fT) 1 

Fermission. — The Calcutta High Court has held that tho requite nuVj. 
as to the permission is imperative, so that where it is not obtained the mo' 

n by 

• •f that 

tbetFforcIicliI tlist llio plaintiff cuuM 'iidavts 
ami nml not lia\o recour°o to t' 

(8 ffj, 03, tintc. 

(3) 0 A. C02 (1843) J' 

(4) SI C. ]89(ISei) 

(,1) 7 L. J. R. 10^ 

Chaml, a r. C 430 
(0) Kali duo-an n R 
73 (IfflS). 

(7) " • 

48A(I010) 


(1) In AhmrObLoy v. 'llalknulma, 10 li. 
391 (1893); Bliundul v. Randal Ros, 12 R. 
221 (1888), Ilarsdhono Rass v. Ramdoyal 
Rai, 21 C. 181 n. (1800); Kalu Khabir r. 
Jan Mcah, £0 a 100 (1001) 

(2) In Jawalira r. Aklar Husain, 7 A. 1 78 
(1881), at p 163, Mahroood.J, said, tliat Dll' 
rulu only applied where no individual 

was mterfer^ with hut what was nimnl 
was vtcutanhj apphed. There wai in tids 
case a private individual right, and it was 
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must be dismissed, (1) and that tlic permission must have been obtained puor 
to tlio institution of the suit, and cannot bo given at the heating nnne^ro 
A Full Bench of tho Bombay High Court, hovrever, has held that pet- 
uussion may, as under the old Chancery practice in England, be given at 
any time, aa it does not involve a question of jurisdiction, and is analogous to 
that of adding patties, and where a suit is defective as to parties the requiatc 
parties can be added after the suit is filed.(3) The decision has been followed 
by the Ailahabad High Court (4) and the Madras High Court, (5) tho latter 
also liolding that where leave had been given after the commencement of the 
suit It was immaterial that an application to sue had been previously refused. 
Tho permission need not be in express words.{C) In the case cited, 
Petheram, C.J., and Ghosc, J., observed “ that if permission can be well gathered 
from the proceedings of the Court m which the suit was instituted, the Appellate 
Court ought to hold that such permission was really granted.” The Courl 
should exercise a judicial discretion in granting the permission to gome definite 
person or persons , (Y) and permission should be given only if the number of 
persons suing or defending is so large as will fairly and honestly try tlte Irgsl 
right m <ii8pute,(8) and every right adverse to the opposite party would be 
represented ( 9 ) 

" On behalf.”— Tho first part of the rule imphes that thcpkintill therein 
contemplated wishes to sue on behalf of other persons similarly interested 
»u suing, they also wishing the same.flO) In a recent case tho Court referrins 
to tiiia observation, though not deciding the point, observed that as tho plaintiff 
sued on behalf of the sect of Digambary Jains, this section priwid/flcic applied, 
init tivat tiiero was nothing to indicate that the other members of tlic sect wirficd 
' 0 bring the suit (II) Tho present section includes also the words “ or lor the 
benefit of.” “ Onhchalf' will only be so far as the same i?dcrf.il ” is concerned. 
Thus, an order appointing a person to represent a class such an the nest of Vm 
docs not affcctonoof Ihenext of kin who has a distinct and independent right, (12) 
nor it affect the class cxccjit ns regards tho property which he ran legally 
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(1) GcckoIkiUiv V, Ctiundcr Kant, 11 U, 
213 (18^); Kilyaieiml Ghoec r, Mohcmlru 
Krbto aho*e. 21 U. 181 v. (18«)). 

(2) Uticnlnl Bsak Corporation r. (lolimil 
IvtJI, D C. 001 (ISS3), jKr Nomn. J. 

(3) Firiwndo* r. lto<lri)n>es> 21 It 181 

1 1) IlaliUn) HljaTlW r. B>r (•»!’. 22 A. 2aa 
{KKKB, 

(5) Oiennu Mcnon r. Kri4hnftn, 25 M. 309 
(t'KIl) In SriTUTasa Cbariar r. lUghava 
('(lariar. 23 M. 29 (1807), It wa iJ«e heW 
that Ite granting uIleaTo «a» not a enniLtitm 
prrix^lont 

Ph Dliunpnl Sor^li ». Varralmath, 21 C. 
Isi (iN03) {(»Uo«r>i in Haiti Khalitr t. Jan 
Meali, 2‘* )•«* (lOOI)), ib'srntinM from 

tli'lum uf ^luart, C.J,, In Ilira 1*1 e 


llliDtroii, 5 A. «>02, GOl (18S3), on winch ths 
decisuin in tUo caso did not turn, and which 
was not spprored hy the other Judge* 
Itagava v. Bajaratuam, 14 M. 31 (1891). 
not againxt tlii< as it wa* almi'Jy hrW 

that tW order in que-stlon did net inlend le 
pn-o pcrniis'ion 5 na«ondliay v. Muhammad, 
OTA.e«iO(1911). ■ 

(7) Kail Kanla i. Gouri Prowl, 17 
910(1800} 

(8) Adair n. Kvw Biver Co , 11 Vi«. 429. 

(0) eVamer r. Bird, H R G E'l. U3 

(10) llira U1 n Hhaimn, C A. W'i (IriiSI. 
j»<r Straight and Tj-mdl, JJ. 

(11) Maharaja llahndur Fingh P«r'‘‘h 
Math Ktnpih. 31 C. MO, 815 (IW«) 

(12) /» rf l*U-4Villtmsi>n r. Wadi-*, UCl'. 
103 (ISOS). 
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< I > It li,\« loz-tt i)<af (wi»<i||<. > «in<hi< iin^’ •> ■•iim ••n )>•'{ <if f r) > r> 
*n<l ollirT* vnth tlic !«•%%<> *«f fli*‘ r»mt» «inflpr i»«hi <jf »},f Khi 
(now rrprc*»>RlM liy thi» rul/") h.i\»' rt»»}j*»r>ly to ••ntrt m1«» n 

to I'tnrI nhoin rrjirr««‘nf In Mjt)i a ^iiit nil tli/* mrmlKTit of f}!** 

rls'A Ki'r<‘*<*nlo<i art* in atnl miv on/* <»f t)it*iii m <*fiiit}r«I to hnng 

hini'cU t>n tlio rwor«I ft« nn !»<•(«»[ }*art\ Tlicto i« no «lifl<^cno<* li/'tworn flio 
potrcr^ of fhr rrpr*'»rntitn m iho onpjnal liliptiton nni! in nppt'al ( 2 ) 

Notice. — TJio ti'iMor niij«f in^itnlo tlir n.-iiiir« of tlie pci^on^ who iinxt* 
bt'rn prrrnittoil to tcprcjst'nJ nfhorit. w* t)i.it ll»o (httoih infrroitoci may lta\o an 
opportunity of ttiowinjr wlio hnve boon nAloctod to roprc^onl thcni.f.*)) h la tiro 
doty of 111 f* Court torfiu'o ai’r\jr<' of tha «oticc<or aiUcrewmcnta to ha ptihlialiail 
umlar tliM rula. If a pl.niUiff nmii"' to movo tba Coiirl for that i»Htpo«a, h»a 
suit fliouhl not l*«> (liimi-'vd nn arroime of the failure of Ihr Court to perform 
tlii« fluty (f) 


9. Xo 5tut sIiaII 1»o dofc.ttwl by rc.ismi of the mbjotndcr 
Mtijaindcf and nan- Of MH-jornlcT of parties, aimI tlic Couit may 
hMfr. in even* suit deal tvith (he matter in con- 

troversy so far as regards tlie rights and intcrc‘«ta of the parties 
actually liefon- jt. 

English and Indian rules compared.— Tliia rule reproduce* sect. 19 of 
the Caimaon La« Procodare Act, I8C0, and is now aiibstantblly the aanie with 
the fin>t sentence of 0. XVI. r. 11, n* it appearcfl after the reriMon of the rules 
in 16S3 Following the EnglUli rule the rule has now been amended to include 
the case of non-joinder also Tlic rest of Order XVI. r. 11 correspond* with 
portions of the following rule. 

Misjoinder. — ^Jlisjolndcr Is of Bevcnil kinds: (5) (o) 0/ pfoijjtifirj. 

This is dealt with by this rule, which deals with misjoinder of parties only. 
There is no inisjoladcr where a plaintiff is entitled to recoTcrall the estate sued 
for, and the mime of another person is added merely as a matter of raution (t>) 
(6) 0/ df/endanU. This is also covered by the present rule, (c) 0/ causes of 
action, or subjects of suit. This class of niisjoiodcr is dealt with by 0. II, rr. ^-7, 
post, (d) Of plainiijfs and causes of action. This was impliedly forbidden by 
the second paragraph of this section In the last Code, read with sect. 2C of that 
Code.(7) Blit see now, past, "Distinct causes of orfion” (e) Of defendants 


ft) Sshih Thscnlt Starskaysr r. UsmiJ 
M&r»I>Ryu, 30 3f. 414 (1011) 

(2) Kriflmamachsriar v, Chinosmal, 2f 
M.L. J.J93 U9»3) 

(3J Kali Kants Sanaa v. Gouti Prosad, 17 
C. 910 (1890). 

(4) MuWiLal t. J«g(laoTtwan,35C 1021 
(1008). 


(.'») O'Kinealy’s CSt. pr. Code, s. 31. 

(C) BacholMii K Shaioji, 9 S. S36 (1885). 

(7) Se« Mofaims Chandra r, Atul Chandra, 
24 II 640, 613 {1897), in vhidi the frame of 
tbo suit traa tdd to he had, there heio; a 
mujoinder of tiro plautiSs mth tiro diMinct 
causes of action, and see jiost. 
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and causes of acttori, or multifariouaness strictly bo called ; tliat is. wlien one 
of the defendants is not interested in the whole of the relief sought. See notes 
toO IL, post. 

AVIiere a plaintiff alleging himself to be entitled on the death of a Hindu 
widow to the possession of certain immoTcable property, upon tlie death of 
such widow brought a joint suit against three sets of defendants, being person? 
to whom the widow in her lifetime had by separate alienations transferred 
separate portions of tlie property claimed. ffM, that such suit ^ras bad for 
misjoinder of both parties and causes of action, and that Beet. 578 of the former 
Code could not be applied to cure the defect : but the plaintiff was allowed 
on terms to withdraw his suit as against two out of three sets of defendants 
with liberty to bring a fresh suit on the same cause of nction.fl) But see now 
sect. 99, which is amended to include misjoinder. 

Nonjoinder.— Even before the revision of the rules in 1883, the Court, 
notwithstanding the absence of these words, treated the English rule as com* 
prchcnding cases of “ non-joinder ” as well as “misjoinder." (2) It was 
said that it could not bo legitinwtcly inferred from the prowsion as to nusjoinder 
tliat the suit “shall be defeated by reason of non-joinder of plaintiffs who 
ought to sue ; " (3) and that a similar construction to that put upon the English 
rule should be followed here, the power given by the bst clause of the 
first paragraph of this section in the old Code being held to amount to o 
direction to the Court not to dismiss a suit on tiie ground either of misjoinder 
or of non-joinder (4) The amendment of the section now makes this point 
clear. The English rule, which corresponds ivith this and the ne-Tt rule," 
was intended to do away with picas in abatement and demurrers for want of 
pattics,(5) TJte present remedy is to apply lor tbe joinder of the party. The 
rule as to parties is for the purposes of justice, and the Court has ample 
powers under rule 10 to add parties whenever they ought to have been joined, 
or whenever without them the Court cannot deal with the matter in contro- 
versy so far as regards tjie rights and interests of the parties actually before 
it (G) So far as the initial stage oftbc suit is concerned, there can be no question. 
If an objection is taken by the defendant to the non-joinder of a necessary 
p.arty, the Court will not dismiss tlic suit if an application be made 
to it by tlie plaintiff to add that party, but AviJI add the party and 
proceed with the suit.f?) There is, however, this distinction between the , 
two ca.ies, that misjoinder of plaintiffs can never subsequently be fatal to a 


(1} GanrsLi IjiI v. Khoirati Singli, 10 A 
278 (I89t) 

(2) Wcrderinsn p. SocWt6 Gdn^slo d’Elec- 
tricitd, 19 Ch. D. 240, 25l, cited in Maha- 
bala «’ Kunhanna', 21 IL 373, at p. 383(1898) 

(3) K.ilc Khan r. Sfra Itam, P. B- No 153 
(1889), p 531,r>ifrriomIen, J. 

(4) Mahabnin r. Kiinhanna, 21 H 373, at 
r 383 (I89S). 


(5) Ib , Kendall v. Ifanulton, 4 App. 

504, ;>ee Cairns, L G, ; Robuison r. Geisel, 
2Q B 035 (1894) 

(0) Mahabala v. Kunlianna, tuprd. 

(7) Itamsebuk t. EamloU ICoondoo, 0 C. 
816 (1881). at p S23, though a question may 
ansa whether tho suit is not-barred under 
th« proWsions of a. 22 of tho I.imitatioa 
Act 



riTJT Fcntn 
O, i,r. P. 


TAtlTirF TO SUITS. 


1)43 



’ r 


fuit ; nnn-jnintlfr of ft jiliinlilT in rprlain c.n*os jnA3*.(l) An objection 

maj" be tak< n to iiii^joindfr and no notice inay l>c taken of it. If tlicrr }ia< in 
fact Wn ft mi*joindfr, tlic fuit will W tli«mi«*fil rcp-inls the partj' nti«- 
joinrd and the Court mil clnil with the riphlft of the other i>ftrtic^.{2) 
3\*hcre, however, it i< the ripht of the defendant if ho take^ the objection in 
proper time to in«i«l upon nil of certain persona lieinp joineal na plaintiili ; and 
if after the objection Ina been rai««l the plaintiff procoetla with the iuit with- 
out takinc ftepa to add the pfr«on or perrona t»ho«e non-joinder has been 
objecteil to and the Court finda that the objection is well founded, the Btiit 
muat be di«mi"ed (3) A suit maj’ be dt«mif*etl for non-joimler of perrona 
ngaimt whom the plaintiff is cntitle«l to relief in re«pect of the matter involved 
in the suit and whose presence is necessary in order to enable the Court to 
ndjudieate upon all the queitions invokctl in the suit (1) Apart from cases 
where joinder of parlies is requireif under the Common I*aw, the effect of 
non-joinder must a1«o be considcre<l with reference to any special statutory 
requirements which may exist on the subject. Tim*, reel 80 of the Tramfer 
of Propertj* Act requiri^ that all persons having an interest in the mortgaged 
property should be joined, provided that the plaintiff has notice of such 
interest. This section is now incorporated ns r. 1 of 0 XXXIV. As to tlie 
effect of non-joinder of persons interested in mortgagwl property, see the 
cases undermcntioncd.fO) 

The principle of this section eliould be applied, so f.ir os maj* be, by 
Appellate Courts also (C) In tlie ca«c cit«l, the suit was for possession of a 
small corner of gorah land, whicli had been awarded to the plaintiff on -n 
partition of the whole culturablc land of the village. Only eleven of the 
proprietors were made defendants by the pLamtiff, but the Original Court 
impleaded the entire proprietary bedy os co-defendants. On appeal, tlie 


(1) P.ftm^^buk r. namUtl Koonloo, 0 C 
815(1881), at p. 825 

(2) Ib 

(3) lb at p. 823. RajcnclronatU Dutt v. 
S'jaikh Slahomcd, 8 C. 42 (ISSI), where a 
cult by three out of four ihebaita wa.s 
diamisicd for non-joinder of tbc fourth. 
In Ramayya v Vonkataratnam, 17 Id 122 
(1893), tho objection of non-joinder was 
held not to bo fatal, there havinj; been 
an application to add party which uas 
refused, and tho plaint ahowing that tho 
plaintiff sued in a representative capacity. 
In Mahabala f. Kunhanna, 21 )I. 373 
(1808), it uas held that there was no non- 
joinder as one tenant in common coidd suo in 
tort without joining others In Chief of 
Lundi V. Secretary of State, 14 B. 299, 
at p 305 (1889), Uie Court in remanding tho 
case said that the lower Court would consider 
whether certain person* should be joined 
after tho fuller statement of the plaintiff's 


claim. 

(4) Durga Charsn Sarkar r Jotindra 
Mohan Tagore, 27 C 493(1900) 

(5) Janki Prasad v. Kishen Dnt, 10 A. 478, 
F. B. (1891): Bhawam IVasad e. Kallu, 17 
A 537, F B (1895): Ghulam Kadir r Mus- 
takim, 18 A. 109 (1895) (non-joinder i* fatal 
unless cured by action of Court under s 29 ; 
where DOn-joindcr Court wdl dismiss suit] 
Sn Gopal v Prithl Singh, 20 A liO (1897) : 
Mehrbano r. Nadir All, 32 A 212 (1900): 
Baldeo Singh r Jaggu Ram, 23 A 1 (1900) ; 
Kudrat VUsh v. Kubra Begam, 23 A 25 
(1900), Krishnan v. Cbadayan, 17 M 17 
jl892) , Ramasamayyan r Virasaini Ayyar, 
21 M.222(189S) , PalaDio Rangayya, 23 M. 
207 (189S): Sorabji v. Rattonji, 22 B 701 
(1899), LaUSutajProsadv.GolabChand,27 
C 724 (1000): Sidhcawan Prosad v. Dha- 
ramjit Narain, I9C L J 437(1011) 

(0) Ah Mire Gulab Dm, 1892. P. R. No. 6, 
citei) in Ilakm Chand ,G. P. G. 442. 
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plauitiS again implead(^<) only eleven, contending that he could obtain lull 
relief from them. The lower Appellate Court dismissed tlie appeal for the 


jion-joindcr of the other proprietors. The Chief Court held the dismissal to be V' 

wrong, and observed that the lower Appellate Court should either have decided 

" the appeal as between the parties before it, leaving with the plaintiS the risk lia' 

of not having the other defendants before the Court,” or, under 0. XLT. r. 20 F" 

made them respondents In .a recent appeal under sect. 15 of the Letters 

Patent, where, in a suit instituteil under the last Code, a co-sbatet had ]•'' 

omitted to iom parties who were apparently his co-sharers, it was held by 

the Calcutta High Court that the suit was bad for misjoinder, since it was th 

not under this rule but under sect. 31 of the last Code, which did not contain * “ 

a saving clause in favour of non-joindcr.(l) 


'' Defeated.” — If there is such a misjoinder as to cause inconvenience t'l 

and expense to the defendant, the suit should not be tried, but the proper tv 

course will not be to dismiss the suit, but to reject the plaint (2) Wicre there m 

is no misjoinder of parties, but misjoinder of causes of action flgaiu'-t 
tlie same (Icfendant, tlie causes not triable conveniently should be tried 
separately or excluded under 0. II. r. 6(3) Wliere, however, there was 
misjoinder both of patties and causes of action, it was held that the suit " 

Mhould be dismissed (4) " 

Distinct causes of action. — The second parsgrapli of this section imdc-r 
tho last Code ran : " WotAtnj tn tins section shall be deemd to emhle platWiffs 
to join in resped of distinct caiises of action." It was not to bo read as if it ran, 

” Nothing shall be deemed to enable a plaintill to join distinct causes of action. 

This was clear from the provisions of sect. 46 of that Code, and 0. II. r. 3 of 

this, which distinctly enable a plaintiff to jom in the same suit several caus« 

of action against the same defendant or the same set of defendants.(O) In this 

case, a plaintiff came into Court claiming a portion of the inheritance of a deceased 

Slabomedan on the allegation that he had by two separate eale-deeds of different t! 

dates purchased the property from two of the heirs of the deceased, and that j, 

the said property was withheld from him by another of the heirs of the deceased, ^ 

who was in possession of some of it , and by certain transferees of other portions ^ 

from the said heir Both the remaining heir and the transferees from him 

were made defendants. Held that there was no misjoinder of parties or of 

causes of action in such a suit (C) 

The second paragraph was held not to apply where plaintiffs joined m 
respect of the same cause of action, as, for instance, where a widow and the son 
adopted by her to her deceased husband sued to have the deceased’s property 
declared theirs, the widow admitting the adoption, and there being no antagonism 



(1) Shcikli Fiku V. Fhcikli Dcnnan, Ift 
C. L. J. 450 (1014) 

(2) Sudhendu Mohan jRoy f. Durga D*«, 
14 0.435(1887) 

(3) Jftnohinath r It&mruniun, C C. 019, 
05.1, DM (1879) 5 r.iiT Prc*9»J Rlngh r. Our 


ProsadLsl, IOC. h. J. 710(1014) 

(4) Ram NsraJn Dull t’. Annoda Prr>Ri«l 
JtMW. 14 a 681 (1887). . 

(Q Mszhw AlJ Klian «• Sajjnd 
Khan. 24 A 338(1002) 

(fij Ib. 
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tl•>l^\or'n tlir rl, 111114 o{ tlin ti\(i (I) A >f.ahnmr>I.'in aikI lior il.'iiiplitrr 

in'litTilol n ^uit Jip.iiii«l lirr liiiilnfulV JicirR for tli^ir MiArr-< in llio InKfuTidV 
jiroporty, tlic wMow nllrping llint n frriniii ronxrv.xncc nn<l n tthicJi 

•'he \v.i« inrluewl (o execute under n f.iKe repre4entntion were in\*nli(l ; niu! the 
daughter relying on this and on the further ftllepntion that the widow had no 
power in any cai=e to cxeeute the relea'e eo far the daughter’* *hnre wn* 
concerned. For defendants it \\n* conlendeil that the *uil was had for iids* 

Joinder and imiltifariou«ne«s, hut it sens held lluit neither of the«c contentions 
was pood. The plaintifis rouplit their xharc of the family properly and el.iime«I 
that ihoirVhareshad hecn improperly dealt with It was true that the defendants 
fet up diflercnt claims to the property, but they were all l>i«e«| on the \*aliility 
or othenrlse of the rcle.i«e.{2) 

This paragraph no longer appears in the present rule, doubtless l»ecau«e of 
the .amendments made in 0. I r 1. I’roliably the |H>sition now is that where 
two or more pUintifls lM«e their elaims to relief on a common pr<>uii<l within the 
meaning of that rule, claims may be iinifeil in the same «ut 

10. (7) Whore a .suit has boon instituted in the name of tlio {»• 27.) 

Suii in name oj "TOIlg pcrSOIl AS plaintiff OF whCfC it isdotthtful 

it-rtinj piambff. wlictlicr it lias bcou instituted in the name 

of the right plaintiff, tlic Court may at any stage of the suit, 
if i^atisfiod that the suit has Itcon instituted through a l)o»a fi<fe 
mistake, and tliat it is ncccssaiy for the dctcrinination of tlio 
real matter in dispute so to do, order any other person 
to be fiubstittitod or added as plaintiff upon such terms .as tlie C-omt 
tliinks just. 

(£") The Court m<ay at any 8l(ig<' of the 'firocccdiiigfi either r». 32.] 
Court may strihe out upon OT Without tlic application of either 
or add parties. party, and on such terms a? tmy appear to 

the Court to he just, order tliat the name of any party improperly 
joined, whether as plaintiff or defendant, be stnick out, and that 
the name of any person who ought to have been joined, wliethcr 
as plaintiff or defendant, or whose presence before tlie Court ma}' 

])0 necessar}’’ in order to enable the Comt effectually and com- 
pletely to adjudicate upon and settle .all the qm*stions involved 
in the suit, be added. 

(.9) No person shall be added as a plaintiff suing xnthout a 
next friend or as the next friend of a pl.aintiff under any disability 
without his consent. 

{4) ^Vherc a defendant is added, the plaint shall, unless !*• 

the Court otherwise directs, be amended m 
where aeiendant , , j i i 

added, plaint to be such manncrasmay be necessary, ana amended 
amended. copies of the summons and of the plaint .shall 

(1) Fakirapa i. Rudrapa, IG H 110 (2) Amirbibi c. Abdul Latif, 3 Bom I* R. 

(1891) ; foil inNingawa f Ramappa, 5 Bom C5S {1901) 

L. R 708, 710 (1903) 
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be served on tbe new defendant and, if the Comt tliinls fit, on 
tbc original defendants. 

fs. 32.1 (*^) Subject to the provisions of the Indian Limitation Act, 

1877, section 22, the proceedings as against any ‘person added as 
defendant shall be deemed to have begun only on the service of 
the summons. 


Sub-Rule (1). English rule and Indian rule compared, — This rule 
is .'ll! amnlgamation of sects 27, 32 and 33 of the Jas.t Code, and the first sub- 
rule corresponds ^nth sect. 27 of the old Code.(l) The latter, os origiaslly 
enacted, was the aamc as r. 2 of 0. XVJ. of the Supreme Court of Judicature 
Act, with the exception that the terms in which the substitution or the addition 
of the plamtif! could be ordered were not required to be “just,” but such as 
“the Court might think just” Act XII of 18S8 inserted further in 
this section the words “at any stage of the suit,” and “with his or their 
consent ; ” the former evidently to avoid tlie construction placed ou the 
section by Pontifex, J.,(2) and the latter witli reference to the construction 
placed on the English r. 2, m which a person was not allowed to be joined ns 
a plaintiff without lus consent (3) This is now provided for by the third 
sub-rule. Sir Arthur Wilson, in explaining the effect of the first sub-rule, 
says : (4) “ It lias often happened that actions liavc been inadvertently 
brought by the wrong person — as by cestui que trust, instead of trustee; by 
mortgagor, instead of mortgagee Often the same mistake has been made 
where it was a matter of real difficulty to say which of two persons ought to 
sue — as in the case of contracts made by agents, as to which it is often a question 
of much nicety to determine who ought to sue. Though the Common 
Courts Jiad the largest powers of adding partic’?, or amending misdescriptions 
of parties, they had no power to substitute one plaintiff for another, such fls 
tins rule confers.” (5) The same difficulty u-as experienced in British India, 
as the Courts had no power here also to substitute any person’s name for tlio 
plaintiff’s (I)) The rule, however, does not give n Court unlimited power to 
remodel tlie proceedings (7) It has been held tliat the power given under this 
rule is not excluded in case.s where the person originally suing has no right to 
institute the suit (8) 

“ Suit.” — In the undermentioned case, (9) Banerjee, J., held that this uord 
did not include an appeal, sect. 082 of the former Code (corresponding with 
sect. 107 of tills) not making all the provision'* applicable to suits applicable 
also to appeals Maclean, C.J, expressed a grave doubt wliether this word 
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(0) Judooputtce r. CLundcr Kant, 0 W. R 
309 (166S) 

(7) Turquandi Fparon,4Q B. D. 2&0. 

(8) Krishna Boi r. CoUocfor ’Tanjoro. 30 
M 419(1907) 

(9) Diraika Kath Biswas r. DobrnJro 
Natli Tagoro, 4 G W. N 08 (1890) 


(1) Sec Hukm Cband, G P, G 381. 

(2) Chundcr Gxiinar Bc^ t. Gocool Chuo- 
dcr.CG 370 (1879) 

(3) IVyon t. National nromlcnt Znstitu- 
li.in, ICQ, B. D. 07a 

(4) Wils. Prac 173 See Gopal D«a 
.Igransllali e. Bodreo Dm Sureka, 33 C 057 
(I'Wr,) , B c . 10 0. W. K CC2. 

(5) Dc Gcndre v, Bogatiliis, L. It. 7 G P. 







i 


I 


V* 



riit«TFcnrn. rAHTins TO srn'r«. ni7 

<». I, r. 10. 

mill “ "ooitM WrMil n'inrlmlinR nn "nppwil "anti “npiioltant.” TIh«p 

tloulils wore, linircvor, on tlio wonlinp ot Fpct. fiS- The ilrafting hns 

now been nltorctl, the fir^t portion of Foct. 5S2 Ftamling by itFclf n<» Feet. 107, 
nn<l the latter portion being repre«ente(l by 0. XXII. r. 13. In nn early 
c.'i«e,(l) the Uigh Court, in n Fpeeialnppc.'il, nllonetl the name of the re-al persons 
to be Fub«litute<l for that of the receiver, who kul by miMnke brought the 
Fuit on their behalf in his name. And in Scshamni.a r Clienn.'ipp.a,(2) the original 
Court di»mi'«e<l the Fuit on the ground th.at the will relleil Upon was not genuine, 
and the lower Appellate Court on the ground th.at the nut was wrongly 
brought in the name of the plaintifTs ns e.wufors. The High Court, on secoiul 
appeal, nllowe<l an amendment by FulistiUiting the minor Fon ns plaintill svitli 
one of the original plaintifis ns next friend. In thccomerFec.a<e where a plaintiff 
sued in his personal, instead of his representative, fajiacuy an onler under this 
rule w.as made (3) 

The principle ot the section has been, moreover, held to Ih* of general npplira* 
lion, and to apply analogically to a miscellaneous application abofl) In tlic 
case cited, nn application to rai'c the attachment of a property was made by 
the OfTicial Assignee of Ilombay as an attorney of the Official Assignee of Madras, 
and he was, iastead of the latter, wrongly dcsctibetl os the applicant ; and 
Stmcliey, J., licid that as the nlfidavit anncxeil to the application sliosveil the 
real fact, the application was not to be dismis'wl, but amend^ by the substitution 
of the correct name, and that the nn.alogy of a plaint would, under this rule, 
support the amendment. 

“Doubtful/'—So where it was doubtful whether a road contraetor or the 
vestry ought to sue a tramway company winch had injured the road, the vestry 
was therefore added as a co-plaintiff in a suit by the road contractor (5) In 
the under-mentioned case the suit was filed by a benamidar. rarsons, J .said 
that he would hesitate before deciding that the suit was ivrongly filed, but 
any defect there may have been svas cured by the lower Court acting under 
this section (0) 

“The right plaintiff.” — The question os to who is the right plaintiff 
will depend on the circumstances of the case in svhicli the question should arise, 
and on the substantive law applicable From a general point of view, it has 
been explained already who may be a pUmtifl. Every person will be a right 
plaintiff in a suit if he could join as a plaintiff in that suit (7) If, however, 
there has been a hond fide mistake the Court will rectify it So where a suit 
was brought by one, X, as ’the authorized manager of Y, an amendment was 
made by striking out X and instituting Y, his employers, as plaintiffs m 
the case. (8) A case of misdescription must be distinguished from that of 


(1) Juggeriiautti Persliad c ITogg, 12 W. 
R. 117 (1869) 

(2) 20 5L 467 (1897) 

(1) Gopal Da%9 Agrawallah v. Rudreo 
Das Sureka, 33 C 657 (1906) 

(4) Sardatmal f Aranrayal, 21 B. 205 
(1896). 


(5) ValdoTVa^rrs AaphaltcGo. e London 
Tramitays Co , 48 L J C P 313. 

(6) Rav]! V llahadeT. 22 B G72 (1897) 

(7) llukm CfaaiMl, C P C 3S2; vtdeanU, 
p 514 

(8) Subodiiu DiU F Ganoda Kant Roy, 
14 C 400(1887) 
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non-joiiulcr.(l) Tlif rule lias been siiitl to be applicable where it is found tliat a 
plaintiff cannot get the full relief which he recks without joining some other 
persons as co-plaintiff.(2) It may, however, be a question whether in some 
cases, at any rate, rucIi a joinder should not be made under sub-clause (2). 
Under this sub-rule there may be substitution, uath which the second sub-rule docs 
not deal, (3) or addition In the case of the first sub-rule, the original plaintiff 
may be either a wrong plaintiff or a doubtful plaintiff. The second sub-rule 
deals with tlie case of a person who i« a right plaintiff in the sonre that he is 
a person who should sue though he may be a person who is unable to obtain 
relief unless others are joined as co-plaintiiis with him. The matter, however, 
IS not one of practical importance unless it be conect, as has been held, (4) that 
a change of parties ns plaintiffs under this sub-rule does not give ri®c to such a 
question of limitation as arises under the second sub-rule 

“May," — The Court is not bound to add any person. In a case (5) 
apparently under tlie section corresponding to the second sub-rule, the Court 
over-ruled the defendant’s objection as to the non-joinder of certain co-sharers of 
the plaintiff, but the lower Appellate Court decided it against the plaintiff. 
It was contended, on second appeal before the High Coiut, that that Court 
w.is bound to do justice by adding them as parties The High Court ohserveil. 
however, that "if the plaintiff has insisted upon lus right to bring an action 
4n the absence of hi& co-slmrerx, he must abide by the result ; and that it is 
loo late, at this stage of the case, for him to ask to be allowed an indulgence 
of which he <IkI not avail himself wlien it was available " 

“ Mistake.”-— The mistake may be either of law or fact.fG) Fry, 
considered that the corresponding rule of the Englisli Jaw did not apply where 
the plaintiff did not admit his mistake and insisted on his rights, but that while 
the Court could not substitute one plaintiff for another, except by the first 
plaintiff’s consent, and where he admits that he has commenced hia action 
improperly, yet in a proper ease the Court will add a plaintiff under the 
second sub-rule. IVherc a son sued for his share in the family inheri- 
tance to which his father, then alive, was entitled, alleging that the father 
was insane, it was held that in the absence of anjlhing to show that the father 
authorized the suit, the Court could not regard its being brought in liis pon s 
name and not in his own as a bond fide mistake, such as could be corrected uiulci 


(1) Ka^turchivnd v Sagarroal, 17 B. 413 
(1892). Id Mandardhar Aitch r Secretary 
ol State, G C W. N. 218 (1901), it was held 
that there was no misdescription 

(2) Ayacoughv Ballar,41 Cb.D 341; and 
SCO Vadilal v. Shah Khushal, 27 B 157 
(1902) 

(3) Heinigcr tr. Droi, 25 B at p 403 
(1900). 

(4) Suhodini Dcbir. Gano<la Ivant Boy, 14 
C. 400 (1887). See, liowevc-r, a 22 of the 
limitation Act, which is not repealed by ss 
20-32 of tlio Ck>do, and pp 754, 750, 757, 
Milra's Liniitatioii Act, 4tli rd The dictum 


mthis caw docs not apppar to bo correct, for 
if the substituted or added plaintiff is a now 
plaintiff, then a. 22 of the Limitation Act will 
equally apply in the case of tho first as of 
the second sub-rule. Tins dictum has boon 
recently doubted in Bhola Roy .hinji 
Bahadur, 19 0. L. J. 6 (1913) 

(6) Ohhoy Goblnd v Ilarycliurn, 8 C. 277 
(1882). 

(6) Gopal Dass Agrawallah r. Budreo Das 
Surcka, 33 C G57 (190fi) { Duckett t'. Gover, 
G Ch. D. 82. 

(7) Emden v Carte, 17 CIi. D 1C9, l'^- 
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thi'i rulc.(l) An netiun, tlirQU(:li a boti'i fde mi'takr, toiiunenccd in (lie 
n-imc of the wTong person ns pl.nniiff, and thocasc onn point of law was decided 
ngain't hun. The origin-al pliinliff then moved to aubstitutc nnotherns plaintiff, 
which was done (2) There can he no nmtakc when the pen-on nsking 

to be substituted or ndded ncquire<l his right to l>c a plaint iff since the institution 
of the suit, and had no focus standi at the time of the institution.{3) The 
mistake must be as to the plaintiff, because a mistake ns to the defendant ran be 
rectified only under the second iub-rule.{l) 

“ Necessary for the determination.”— Under this rule it is essential 
that the order for substitution or addition should bo necessary for the deter* 
inination of the real matter in dispute {£») It contcinpUtes, it has been said, 
only cases in which the necessity is of the joinder of a person as a pUmtiff, and 
there can be no determination of the matter in dispute until such joinder — a 
case which chiefly arises in suits for the enforcement of or relating to joint 
rights by persons jointly entrusted as co-contractors, joint-owners and co-sharcrs 
of property, or as members of joint families, or partners m business (fi) The 
question who should be joined is part of the substantive la\f appbcablc to the 
case, and is not therefore here considered (7) 

“Substituted or added."— Thero is no difference m principle whether 
a plaintiff is added or substituted (8) In the following cases, plaintiffs have 
been substituted, (9) or added, (10) under this rule or the section corresponding to 


(1) Muhammad Kalu Klan c. SaifuUa 
Khan (1837), 1' R.No. 01. 

(2) Hughes t Tump House, etc , Co , 2 
IC. P 483,C.A.(li»2). 

(3) House Property Co, t- Ilor'C Nail Co , 
20 Ch. D. 100 

(4) See Cliallinor r. lloder, 1 Times Itep 
327 : see Ganendra t-. Surya Kant, 17 C. W 
N. 482 (1012) [alleged mistake as to de- 
fendants]. 

(3) See Hviiugcr t- Droz, 25 1). 4JJ, 464 
(1900), in which the section was hil<l to bo 

inapphcablo. 

(6) Hukm Cliaiid, C. V. C 383 

(7) See ib. pp 383-102, where the rjucstion 
is considered under the following headings — 
p. 384 . “ Ono of joint lessors cannot sue for 
his share of rent ; ” p. 385 . " Separate rent 
may be claimed under special arrangement 
among co-sharers , ” p. 380 J ” AU co-sharers 
are necessary jmrtics in a suit for rihcf by 
any eo sharer in nsptct of his own share , ” 
p 387 : “ Suit by one of soTcral persons en- 
titled to equity of redemption for redemption 
of his own share , ” p 3S8 : “ Suits by one of 
scicral mortgagees for sale or foreclosure , " 
p. 380 . " Ono of the heirs ofacrcihtor cannot 
sue for Ills share of the debt , ” p 390 “ One 


of tlio hcita of a |•romlsec cannot sitr for lus 
rights . ■’ p 392 “ In I^gland eo contractcrt 
must bo joinctl in a suit to enforce joint 
rights , ” p 303 “ Non joinder of to cun- 

tractces not necessarily fatal in Indus, ” p 
393 “Case of persons jointly interested 
(Iitfeicnt from that of joint contraclccs : *' 
1> 395 “ AU joint lessors must bo parties in 
a suit for rent by ono of them i ” p 390 . “ All 
co-sharers must bo parlies in a suit relating 
to joint property p 390 “Eton in a suit 
by managing co-sbarcr ,*’ x> 397 : “Siutbya 
inimbtr of a jomt Hindu family; “ p. 398 
“ Manager of samr cannot sue , “ p 399 : 
“ All partners mutt bo parties in a suit by 
ono,”p 400, “Suit by Burviring partners, 
roprescntatiTe of dcccatcd partner not neces- 
sary party , ” p 401 “ Persons jointly 

injured need not all bo parties in a suit on 
tort” 

(8) Hughes t l^imp House, etc , Co 
(1902),K B 485.4' A 

(9) lb . Tho Duke of Bucclough, P 
201. C A (1892) 

(10) Caldwell r Pagham Harbour, etc , Co , 
2 C D 221 , and sco Long v Crosslcy, 13 C. 
D 388, Bonrke r. Dans, 44 C D 112 As 
tonoticCpSeeTiIdcslyt.Uarper.SCb D.277. 
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tlic Bccoml sub-tulc. It ia no objection to the aubstitution or addition of another 
person that the suit will fail even if he ia substituted or added ; as the object of 
the provisions of the section is not that a party’s case should be so framed as to 
succeed, but that it should bo so framed that it can be adjudicated upon bj 
the Court, whether in his favour or against him.{l) The institution of a suit 
by a wrong party cannot operate to keep alive the rights of one who by liis 
delay has brought himself within the provisions of the Limitation Act (2) 
It has therefore often been held that if the period of limitation has lapsed as 
regards the person added, the suit must be cli3miBsed.(3) Although this 
rule only applies where the action has been commenced through a loni jidc 
mistake as to the plaintiO, yet as the fonner section and sect. 32 of the former 
Code were both used together, the Court had full power under the combined 
rules to deal with all questions relating to the adding, striking out, or substitution 
of parties. (4) 

Consent. — Reference to this has been struck out as it has been dealt with 
m the third sub-rule. No person is obliged to have his or her name added as 
plaintiff in a suit without bis or her consent. And the justice of the rule is 
obvious, because the suit may be improperly brought ; and if a party were made 
plaintiff without his consent, he might also be made liable to costs. If other 
parties should bo joined as plaintiff, and they refuse to be joined, the proper 
fouTBo 13 to make them defendants, so that they are all before the Court, and tlic 
latter may make what order it considers just as to cost8.(D) 


“ Upon such terms.”— Amendment is an indulgence, and the applicant 
will generally have to bear costs. The terms usually imposed arc that, if the 
original plaintiff is found not to be entitled to maintain the action, he must pay 
the costs up to the time of the joinder or substitution, and that the plaintiff 
joined or substituted will be entitled only to such relief as he could have claimed 
if the action had commenced at the time of his joinder aa plamtiff.(C) 


(1) Long r. Crossley, 13 C. D 388, 391. 

(2) Kiehcn Loll v, Chund^ Cooraa Hoy, 
W R. 1C2 (1804) 

(3) Sco cases cited m Blitra’e Limitation 
Act, notes to 8 23 ; Hnkm Cbsnd, O. P. G 
403. As to whether s 23 is appbeahio to 
change of plaintiffs under this section, tide 
ante, Tho question -chiefly arises in amts 
on joint contracts by one or more of tlio 
promisees, or for joint rights by one or aioro 
of tho co-owners where the remaining pro- 
imsccs or co-owners do not jom until after 
tho expiry of tho limitation period. 

(4) Annual Practice, 1900 8ce notes to 
0 XVI. r. 2 

(fi) Uma Sundtrt Dui v. Ramji, 7 G. 212 
(1881] , and sco generally u to impleading 
defendants who refuse to concur m a emt, 
r.uituni Ally r. Amw Ally, 10 W. It 487 
(ISOS); Jagndatnba Dosi r. Horan Chandra, 


C B L. R 626 » (1868) ; Kanna Pesharody 
V. Narayanan, 3 M. 236 (1881); Kandhiyo 
Lall V. Chandar, 7 A. 32G (1884); Eah 
Chandra t. Raj Kishoro, 11 0. 618 (1885). 
Parameawaran v. Shangaran, 14 469 

(1891); Dwarka Nath r. Tara Prosunna 
Roy, 17 C ICO (1889); Unni Nambiar r. 
Nilakandaa Bhattathiripad, 4 M 144 
(1881); Shoshee Shekhareawar Roy f Giris 
Chandra, 1 G W. N. 659 (1895); Dwarka 
Nath f Tara l^osunna, 17 C. ICO (18S9). 
Jibanti Nath Khan v. Goeool Cliundor, 
19 C 7G0 (1981); Tarim Kant f. Nund 
Kishorc, 12 C L R 688 (1882); Bissesswnr 
Roy V. Broja Kant Roy, 1 C. tV- N. 221 
(1891) 

(C) Ayscough r. Rutlar, 41 Ch. R 316 
And SCO Long v, Crossley, 13 Cli. R 3S8. 
Turquand r Fcaron, 4 Q B R 282. 
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Origin and scopo of sub^rulo 2.— Th>!i clause, v^liich ui ^cll uh cIau'C'* 
3 and D corresponds ^^ilh Beet. 32 ol the last Code, is taken from r. 11, 0 1C, 
o! the English rules. The ilistinction between this clause and 0 I.r 1, m that 
the latter refers to the action o! the plainiift at the time of the presentation 
of the plaint in joining defendants, whilst this rule refera to the action of the 
Court at A stage subsequent to the presentation of the philnt in adding a party 
cither as pliuQtif! or defendant (1) It deals with joinder and not uith Buh* 
8titution(2) It does not apparently apply to divorce proceedings ; (3) but 
the provisions o! Ecct C3 of Act I. of 1891 (Irfind Acquisition) ate anfliciently 
large to allow the adaptation of this section to matters before the Judge referred 
to him by the Collcctor.(4) As to llevenuo Court8,(G) bco note. It was held 
under the Code of 1859 that the section should receive a very liberal construc- 
tion ; (C) and under tlio Code of 1682 that the section was wide enough to meet 
every case of defect of parties (7) Tlic section is not exhaustive, and it was 
held in tho case cited bclow,(8) that even if it did not apply, the Court had, in 
the circumstances of that ca«e, which dealt with a public trust, an inherent 
power to add new parlies. The effect of the amendment of tho section is to 
bring It into greater conformity with the English rulo (vide po»|). Tho lost 
clause but two of sect 32ofthcU8tCodoi3nowincorporatedinO I.r.8. Whore 
in a suit for tho recovery of possession of property, the plaintiff falsely domed 
the title of persons whom be bad joined as defendants and asserted that an 
exchange by which ho had trai sferi cd tins property to the defendants had never 
been acted upon, but it was found that tho exchange had m fact tcimmated 
Ills title and had been acted upon, and he could not sue the principal defendant, 
it was held that he had not made a henJ fide mistake within the meaning of this 
rule.(9) 

Court. — Upon tlio question whether the powers pven hy this rule arc 
exercisable only by the Court of first instance, or both by it and a Court of 
Appeal, a distinction must be drawn between the case (A) where a person has 
been a party to the original suit, but n not a party to the appeal, and this may 
be (o) where the party to tho original suit has died, or (6) has not been added 
a party to tho appeal ; and (B) where the person sought to be added has not been 
a party to the original suit. 

Case (A) (a) is provided for by sect 107. ^Vhen the person alleged by the 
appellant to be the legal representative of a deceased respondent Lad been put 
on the record under these provisions, the Hladiaa High Court held that the Court 
might add under this section another person who claims on good pitrnJ facie 
grounds to bo the representative of the deceased (10) 


(1) Sailajananda v. Umoshananda, 4 C. \V. 
N. 462, 46-1(1890) 

(2) Heinigcr r.Droz,2515. 433, 463(1000), 
but see Annual Practice, 1005, p. 171 

(3) Ramsay v Royle, 30 C. 489 (1003) 

(4) Kuban Chand f. Jagannath Prosad, 25 
A 133 (1002) 

(5) Shib Gopal r. Baldeo, 2 A. 201 (1870) 

(6) Nga Tha Ya i' Mi Kban JOiau, 5 R. 
1* IV. 371, 370 (1870) ; Vakateband t. Advu- 


cato-Gcncral, 8 V II C. R at p. 100 (1871). 

(7) RkoU PiTsbad v. Raoi Lall, 21 C. 34 
(1890) 

(8) Gyauansiids Asram v Kiislo Qiandra, 
8 C. W. N 404 (1901) 

(9) Ganendra v Surya Kant, 17 C. W. K 
462 (1912) 

(10) Atheappa r. Ayanna. 8 XL ^>0 (1681), 
and under similar circumstances tbu Bombay 
Higli Court, following this decision, added a 
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Caac (A) {2>) is provided for bj* 0. XLI. r. 20, so far aa the addition of a 
peraon as respondent is concerned. The Court may in second appeal act under 
this rule, although the person added was not a party to the first appeal.fl) 
Under the Code of 1859 the Court exercised this jurisdiction under the section 
corresponding to the present onc.(2) The Bombay High Court has held that 
the Court cannot make any person a co-appellant who was a party to the original 
suit but who dtd not appcal.(5) 

As regards case (B), it is sufficiently established that the powers conferred 
by this section may be exercised under sect. 107 by a Court of Ajipeal, and 
that by the operation of that section the present rule is applicable to the 
Appellate Court. So an Appellate Court may strike out the name of any 
party improperly joined (4) It may also add a party and remand the suit for 
trial, (5) or without remand proceed with the appeal if the party added so 
desires (G) 

It IS true that the Court m Mihin Lai v. Jmtiaz AU,(7) observed that “a 
person who has been a stranger to the suit in the Court of first instance ought 
not to be brought in to the record of an appeal, unless he is brought in as a 
representative under the sections applying to the bringing in to the record of 
a representative in case of the death of a party to the suit, ot the devolution 
of title When an Appellate Court thinks it is necessary to have as a party 
before it in appeal a person not appearing in a representative capacity and 
w)io is not a paity to the suit in the Court of first instance, the Apjyjllate Court 
should, in our opinion, remand the case to the Court of first instance, 
direct that Court to bring m the particular person as a defendant, or as a plaintiff 
if he consented, give lam time to file las statement and opportunity to 
produce his evidence, and try the issues raised between him and the 
opposite side.” These observations, however, which were ohiler dicta, must. 


]>erson claiaiia£ to be an adopted eon LaL- 
ehniibai f Fantapa, 13 B 22. The liret caso 
>ta8 rcferrcii to in Kadir f Muthu I^sbna, 
2G 31. 230, 23i {1002), and dissented from in 
.Muhammad Husain t‘ lUiusbalo. lO A 223. 
237 (1888;, reletring to Harnarain £>ingb t». 
Jvharag Smgli, 9 447 (1887) Since those 

two last decisions, tho last paragraph iras 
added to a 3GS of the former Code, cnabhng 
the Court under that section to joina j>cr8on 
claiming to bo the logoi representative. 

(1) Faya v. Kovamel, 19 AL 131 (1893) , 
dissented from Chunni Lola Ram, IG A. 
0 (1893), contra 

(2) Achamhah Paurey v. Ramsahoy Pau- 
roy. W. li I3G (1804) 

(3) Vasodevr Sabuthai, 10 B. 227(1885). 

(4) Vasudevt. Sshuthsi, lOB. 227 (1885) 
In Ivrishnabai r. Sonahai. 2 B. IL (X R. 
310 (1665), tho Court struck out, on appeal, 
an infant 'ivtriy ]>Uiiitiff and made Iter 
dofi'iidaot Sec Animal Ibacticc, 1005, 
p. 167 ; Setoo, 974 ; Bvt-ha Singh r, Alirza 


Mashook.lsW R.572(187l){ NagurCband 
Doorga Das Chowdhury, 11 E 1^^ 
(1869) In Keivul Sahao r. Issuf Byal. 
12 W B. 334, 338 (1869),' the Court, on tbo 
facts, refused to Btriks out parties Hi Kristo 
Sunkur Dutt f ICoylashnath Dutt, 15 
6 (1871), tha lower Court was directed to 
stnice a poison’s namo out of the list oi 
defendants in the decree. 

(5) Thirthasami v. Gopala, 13 3k 32 
(1889) ; Krishnabai v, Jonubal, 2 B H. C* 
R. 310 (1865). 

(6) Gyanananda Asrani r. Knsto Chandra, 
SC W. If. 404(1901) InZ»ateshnPartapi. 
Rudra Narain. 20 A. 528 (1904), the CXJurt, 
on its own motion, added a party in appeal, 
eicn though the suit, so far as be was con- 
cerned, would have been by that time baited 
by limitation. 

(7) ISA 332(1890). In Chiniian «•. Ram- 
thandra, 15 M. 54. 60 (1891). the High Court 
directed the Subordinate Judge to add « 
party. 
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It i-t submitted, be read in connection ^\ttb the circum&tnticcs ol that cnbc 
under wliicli n remand might have been neccasary. In a subsequent 
decision, (1) the same High Court assumed that the Ajqicltatc Court might 
itself add a nen* party, though upon such addition it would ordinarily 
and in the absence of consent of the party so added he necessary to 
remand the ease so that it might be re-tried m his presence. In iladhub 
Chunder r. Buktesurcc,(2) the lower Appellate Court had dismissed a 
suit brought by a person on behalf of a minor without obtaining a certificate 
of guardianship, and the High Court on special apt>cal allowed the minor who 
had just come of age to be made a plaintiff. In this ease the party 
was already on the record, and the suit which was originally instituted on bis 
behalf was allowed to proceed directly at his instance VTierc the receiver 
of an estate, under the permission of the Court and on behalf of the parties 
interested in the estate, brought a amt hy mistake in Ins own name, it was 
held on appeal that the reccii cr haimg full pow er to institute the suit, and no 
objection having been taken in the first Court, the cnor could be rectified vnthout 
the consent of the persons interested or further notice of appcal.(3) A lower 
Court cannot add parties after the suit has been earned out of it into the Court 
of Appeal (4) 

“ May."~Thc section is thus permissive and not impcrative,(5) the matter 
resting in the Court’s discretion As to the meaning of this word, see notes to 
Preamble, ante. But notwithstanding that the Court has a discretion to act, 
if the case is one in which it should act, it ought to act. 

Speaking of the expression in the cortcspondiog rule of the English law, 
Jessel, M.H , in Wilson v. Church, (6) said : “ It is absurd to say that the Court 
* inay ' do so, if it did not mean that it was the duty of the Judge to odd the 
party if tho proceedings were in such a state that the party could properly be 
added. The I/egislature were obliged to say ‘ may’ because it might be at 
any stage of the proceedings.” And it is held there, as a general rule, that 
if the Court thinks that the cficct of non-joinder in a suit ran be removed by 
making a person a defendant, the Court should order him to be so made, and 
not allow the suit to be defeated on account of non-joindcr.fl) And the same 
rule applies in this country (8) AndinJonab Aht Golam Assad,(9) Jackson, J , 
observed: ‘‘As to the defect of parties, it seems almost incredible that the 
Judge should, when a suit is ready for hearing, and when he himself has failed 
to take action under that section (corresponding to sect 32 of the Code of 1882), 
dismiss a suit upon the techmeal ground that some persons having interest 
in the subject-matter of the suit have not been made parties If it were at all 
necessary, it was the duty of the Court to take action under that section, and 


I W. K 228 (IBM) 

(6) ilCb D 552.ati> S58. 

(7) Van Gelder i Soaerby, 44 Ch D 374, 
394. 

(8) Jonab All v Golam Assad, 21 W R 
187 (1874), and EGC}K»< 

(9) 21 \V. R. 187 (1874> 


proper parries on 


(1) nabib Raksh t. lialdeo Prasad, 23 A 
1C7, 172, 173 (1901) 

(2) 12 W. R. 102 (1869) 

(3) Juggunnath Persbad Dutt f. Hogg, 12 
W. R. 117 (1860) 

(4) Ram Nidheo Kooodoo v Ajoodhya 
Ram Khan, 20 W. R 123(1873) 

(5) Poran Mundul r. Sham Chand Chose, 
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Tije power conferred by tbia rule, which eIiouIcI Lo liberally coDBtrued, 
is necessarily very \rido. It sliould, however, be exercised in a reasonable 
manner, (1) and the Courts ought to take care in its exercise. Tims, Warkby, 
J., in the case cited,(2) eaid : “ To bring persons on to the record, whose 
iutercata are not identical with cither plaintifi or defendant, necessarily 
complicates the proceedings, and greatly impedes the progress of the suit. 
This disadavantage very frequently outweighs the advantages arising from 
finality of litigation, which is, upon the whole, the best justification for bring- 
ing in fresh parties. This alone ought to make the Courts of first instance 
very careful in the exercise of the power granted by sect. 73 (now the present 
rule).” If embarrassment or inconvenience will be caused, the order will 
probably not bo made (3) 

It is not profitable, however, in a matter of discretion to attempt to 
formulate particular rules for its exercise. Addition has been refused, where 
it would hare led to a great variation in the plaint.{4) Generally, but not 
always, the Court will in the exercise of its discretion refuse to give leave to 
add a plaintiS when the result would be to introduce a new cause of action, 
and subject to the rule enacted by clause 1, where the original plaintifi 
has no right of action, he cannot by amendment under this rule introduce 
a plaintifi m whom there is a right of action and so make an eptiiely new 
case (5) And generally, care should be taken that the nature of the suit 
is not changed (6) But it was held in the under-mentioned casa that at an 
early stage a person may be added as a party, even though the addition maf 
lead to an alteration in the nature of the proceedings. Thus in an action t;i 
personam against the owners of a vessel for damages caused by its collision, 
the ship has been added as a defendant. The vessel bad not been impleaded 
originally, as at the time of the institution of tlie suit it was submerged in 
the harbour. It was contended that it was not competent to engraft pro- 
ceedings in personam upon proceedings rem ; but Farran, J., said : “ The later 
decisions afford no ground for the contention that at an early stage and m 
a proper case the imtial proceedings cannot be amended so as to bring them 
into the form which they would have assumed in the first instance, but for 
the ship not being, or nob being supposed to be, amenable to the process of 
the Court.” (7) 


(1) Googico Sahoo tv PremUU. 7 C 148, 
140 (1881); Tbakur Das r. J^sidcnt llluai- 
cipal Co , 1800, F. II. No. 38, cited in lEukm 
Chand, C. P. C. 445. 

(2) Ealco Persbad Smgb tv Joy Nonun 
Roy.lltV.K 3C1, 385(1860); andsecob. 
servations of Pbcar, J., in Kartick Nath r. 
Cbummua P.oy. 21 W. R. 50, 51 (1874). 

(3) The Gcrnisnie, 1808,P, 84; UcCheauo 
IV Gyles, No 2, 1 CIi. 017, 018 (1002) ; Bower 
< Hartley, 1 Q. B. D. 652, fxr Hellish, J, 
and James, L J. as where by Iho addition of 
new parties citber of tbo parties on tbo 
record iiould bo prejudiced or hindered of 
tbcir rrmcdips . Vtdianada r. Sitaranu, 5 3L 


82. 54 (1881) 

(4) Biddia Soondurc© tv Doorganund, 

W. It 07 (1874) 

(5) Annual Practice, 1005, p. 1C9, ti 
rosar So also as to introducing a new cause 
of action where this would be the effect of 
adding defendant and would boinconrenient, 
the Court will refuso to do bo; Rale'S^' *■ 
Goschen, 1808, 1 Ch. 81. 

(0) See Oh Ling Tee tv Aulinifce, 10 V . 
n 80 (1868), in which the Court refused to 
transform the suit into ono for general 
administration. 

(7) Bombay ond Persia S. N. Co. tv fehej'* 
htfd, 12 B. 237 (1887). 
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The cxcrcinc of Jiscrction must, of courbc, be of u jutbcial character, but 
will, as in other cases, not be intcrfercil with on appeal, unless it is manifestly 
unjudicial and wTongfl) It is independent of the restrictions imposed by 
law on the parties. So tho Court may mate tho Government a party, even 
though the notice required by tho Code lias not hecn given, tho absence 
of tbe notice not nUccting tho power of the Court in any ease (2) An 
application to strike out or change the parties on the record should not bo 
made ex parfe.(3) And before a person is added as a parly, unless he is in 
Court and cognisant of tho proceedings, .a notice may bo issued asking him 
to show cause wliy he should not he so added, and the notice should show the 
grounds on which either of the parties applies to have him added (4) The 
defendant on record cannot object to the addition of ony person as a defendant, 
even in a suit which has been instituted with special leave required on account 
of the accrual of only a part of the cause of action within the jurisdiction of 
the Court (5) 

“At any stage,” etc.— Tho rule has been hero simpUCed. The former 
section drew a distinction (0) between orders striking out and orders adding. 
The former could be made only on or before tbe first heating, the latter at 
any time before the suit had actually terminated (7) (tide post). And, further, 
while orders of the first kind could only be made upon the application of 
tho party, tho latter orders might liave been made at any time Both tho 
English rule and the present section contain the words at any stage of 
the proceedings" Under the last Code the words wrerc ” at any time," and 
under tho Code of 1839 "at any hearing" Under the English rule it has 
been held that there is jurUdiction to allow amendment, even after final judg- 
ment, as long as an3rtliing remains to bo done in the action, though it be only 
assessment of damages, though whether or not the Court will csercisc the juris- 
diction will depend on the circumstances of each case (8) Under the Code of 
1859 also, in Vakat Chand v. Advocate-General, (9) parties were allowed to 
be added after a decree had been made whereby the smt was referred to the 
Commissioner’s Office to have accounts taken and property sold. But when 
the plaintiff, after his ease had been gone into and some of his witnesses 
examined, appbed to have certain persons made co-defendants, the Court was 
held to have exercised its discretion properly in refusing to add them at that 
stage, even though “ they were tbe parties &om whom, if he got a decree, he 
would have to receive possession ”(10) Under the Code of 1882, “ tbougli 


(1) O^aramf Tssur Chunder, 2 W B 158 
(1865) 

(2) Balmokoond Lall t'. JirjuclUun Boy, 0 
C 271 (1882) 

(3) Tildesley t' Harper, 3 Ch. D. 277. 

(4) Ranmarain v. Jlonco Bibeo, 0 C 735 
(1883). See 1876, Eng. W.N. 23 

(5) Eoolibai f. Eampralab Samratrai, 17 
B. 460 (1803). 

(6) See Abbaai Begam r Imdadi Jen, 18 
A. 53, 51 (1895) 


(7) Jotindra Mohan Tagoro v Bejoy 
Chand Mahatap, 32 C. 483 (1904) 

(8) The Duke of Buedengh (1892). P SOI, 
C A ; Annual Practice, 1905, p. 166, and 
cases there cited. 

(9) 8 B II a B . O J 9C (1871) ; see 
cases cited in Ahmedbhoy v VoUcebhoy, 8 B. 
atp 330(1681) 

(10) ForanMondnlv Sham Chand, ItV.B 
228 {1861) 
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sect. 34 limits the time during wliicli the defendant may object as of light for 
want of partie?, there is nothing in the Code to prevent his applying at any 
time to the Court to exorcise its powers of adding persons who ought to have 
been joined, or to prevent the Court from exercising its power upon such an 
application.” (1) An order allowing a co-widow, who was not a party to the 
suit, to be joined in execution proceedings ns a joint decree-holder was not set 
aside, as the Court (2) was not prepared to say that the Subordinate Judge 
bad not a discretionary power at any stage of the suit. They observed, however, 
that the power was restricted to the cases in w’hich joinder might be 
necessary for the adjudicfition of questions raised in the suit, and that m 
that case that period had passed ; and that ” it is unusual and inconvenient to 
allow a person, who might have applied before decree, to be joined as co-plaintiS 
after decree, even if it be lawful to do so, where no interest has devolved and 
no interest has been created since the institution of proceedings." In Tikaoi 
Singh V. Thahur Kisbote (3) the smt was for a sale of the property under the 
Transfer of Property Act, and defendant’s minor brother and sons, who were 
members of a joint Hindu family, and interested in the property within the 
meaning of sect 85 of the Act, were added as co-defendants, on an application 
by the plaintiff, presented even after a decree had been made against him, and 
set aside under sect. 108 of the former Code, corresponding with 0. IX. r. 13 oi 
this If, however, it becomes necessary to enforce a judgment against persons 
who have acquired a title after it was made, this cannot be done by execution 
but an action must be brought for that purpose. (4) 

“ Upon or without the application.” — ^Tliis is an application, if made, 
of cither p4rty, plaintiff or defendant Though either party may apply, tiic 
lesuH of such application may vary according as it is made by either the plain- 
tiff or the defendant. Thus, a person may sometimes be made a co-defendant on 
plaintiff’s application but not on the defendant’s.fS) And, as a general rule, a 
person whose right to join as a plaintiff is denied by the plaintiff on the record 
sliould not be made a co-plamtiff, though he may be made a defendant. ('0 
The plaintiff is not bound to make the application, even in cases in which the 
Court will usually allow the addition of a person as a party. So while the Court 
mil usually sanction the addition of assignees pendente lile, the plaintiff is not 
bound to implead them.(7) A person may, liowever, he made a party without 
the .application of cither party and on his own application, (8) the Court acting 


(1) Khan v. Siva Bam, 1889, F. R. 
No 15C,p 535,f>erPlowdcn, J. 

(2) Lingammal v. Venkatammal, C 3L 227 
(18S3); see also SotishCbnndcrt’.KilComiil, 
110.45, ei(I8S4) 

(3) 1803, A. W. K. 12 { 8. c , 20 A I8S ; 
and SCO Sotish Chundec v Nil Comul, 11 C 
45, Cl (1881), >& winch it was su^ested that 
ft party might ho added in execution pro- 
ceedings. A* to this case, sco Itntm Chand, 
C r.C 418 n. 

(1) {loodall V. >lussoorio Banh, 10 A. 07 
(1887). 


(6) See Horwell v London Ommhut Co , - 
Ex D 3C5; Lercculey f Hamson, 18'C, 
Eng. W. N. 30. 

(G) Cooglee Sahoo v. PremUU, ? C. 
(1881). 

(7) Uinamoyi Burmoncea t Tarim 
7 W. R. 325 (18C7) 

(8) Oriental Bank Corporation v. 


6it,r.m.yy.n, S SI. 02 (1881|. II '».s •-'•I 
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it'-cH on tlic inforni.ilion of n fhinl jinrt)*. Tlio riRlit In mako tlio npplicaticm 
oontcmpl.itcd ari'CR with the «oco8«ily for making it.(l) A p^'fRon may, howrvpr, 
Itc added ns a defendant to an interpleader puit, oven if the plaintiff docR not 
recognize any riglit in the party nlio fecks to be a«lcle<l to almrc in the thing in 
respect of which the interpleader pult is brought (2) 

In representative suits falling within 0. I. r. 8 of the Code, a person who 
is not a parly on record is often made such on an application by bim«elf ; and, 
in fact, as 0. 1, r. 8 states, the course to be taken by any one of the class on behalf 
or against which a suit is hrouglit, who desires to inters'cne, is by applying 
to l>e made a defendant in person (H) There is a considerable diflcrcncc 
l>etween the position of a person who is made a defendant on his own applica- 
tion, and who is so made without any application of his. The former has to 
make out a pri»n4 /acic case before the plaintiff can be asked to meet it , ft) 
but against the latter, the plaintiff lias to prove his ease, as against the original 
defendant, (5) who«o position ns regards the burden of proof is not altered by a 
person being made a co-defendant on his own appli<ntion (0) It was held that 
when the name of a person who had been made a party was struck out, all the 
evidence producctl by him ought to be excluded (7) The order giving leave 
to strike out a defendant should prosnde for his costs (8) If wlien a name is 
struck out the Court has not jurMiction to try the case, the plaint should be 
returned to be preseuted in tlie proper Court (9) In a suit (10) for possession 
of land between persons, each of whom churned to be the lessee of it, and tlie 
lessors from whom tliey allcgetl having derived their right respectively had been 
made parties, it was held that that had been done unnecessarily, as there was no 
cause of action against either of tlicin, and the Court ordere*! their names to 
be struck out. And where two persons in the same suit claim pre-emption in 
regard to the sale, but without having any joint right, the name of one of them 
ought to be struck out.(ll) 


in Mohiadrobhoosnn f, Shosbcclihoosun, G C. 
8S2 (1880), that this section did not con 
tempUte any application by tlio person itcsir 
ing to bo added, but the learned Judge 
(Wilson, J ) subsequently stated that he «lid 
not mtcnil to lay down that a thinl party 
could not come in and apply. In the first 
co-se citeil at p GtC, and the second case at p 
04. 

(1) Oriental Bank Corporation t’ Chamol, 
12 C. &12(I8S6). 

(2) Rahbaba t'. Noorjehan, 13 C 90(1880) 

(3) See Watson v. Cave, 17 Ch D. 19, 
Fraser f Cooper, 21 Ch- D. 718; Slay r 
Newton, 34 Ch. D 317; andi 30,anfe. 


Adikunda, 7 C. I* It. 300 (18S0) 

(5) Ram Taruck Ghosal r. Radha BulUb, 
15 W R. 97 (1871). 

(0) Konjul Sahoo r. Guroo Biiksh Kooer, 


13 W R 302(1870), llukm aiand, C P V 
449, an<l see ih as to application by 
foreigner, an<I Annua) Practice, lOO'i, p )l«7 

(7) Vucha Ringh r Mashook Ah, 15 W. R 
572 (1871) , the name was struck out by the 
AppuUato Court 

(8) Wynxrr Doibli. 11 C I» 438 .^ec 
also os to costs, Amos i Iferne Ray P*% iU<>« 
Co . 04 L T 204 

(9) Shridbar t Cbima, 10 B. II 0 K 
17 (1873) As to strilung out, sec in adchtion 
to eases alrcaily cited, Sukhaa at All e Kestru 
Tcwan.GN.W P 208(1874), SjeilHossein 
All r Alidiir Rahim, 7 C W N 529, 531 
(1903). 

(10) Nagur Chand e Doorga Das, 1 1 W R 
137(1809). 

(11) BumMulr Radha Kistten.lSSl, P.R 
No 3; Kbawas Khan r Rasa) Khan, 1691, 
r R No 29, eited in Hukm Chand, C P. C 
443 
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As to the extffciBc ol powers under this section on oppeol, viite ante, p C51, 
'* Court.” 

The terms will be such as the Court thinks just under the particular circum- 
stances of the case. So tlic Court has imposed the terra that the person added 
as a defendant should consent to be bound by all the previous proceedings 
in the suit in the Court, and by any order that the Court might make as to the 
costa of those proceedings ; (1) as without such consent the evidence already 
existing on the record could not be used against him (2) So also a party has 
been added who consented to be bound by the preliminary judgment ttluch 
had already been passed, the Court directing that further proceedings were to 
be canied on against him in the »amc nrnnner os if he had been an original 
defendant (3) An order has been made for adding a Bank as defendant on 
its undertaking, if the Court should so direct, to pay its o\vn costs and those 
of the other party to the action, to enter appearance at once, to appear on 
motion for judgment next day, and to waive questions of form.(4) And tie 
Court has offered on the defendant’s application to add a person as a co-defendant 
against the wish of the plaintiff, if the defendant would indemnify plaintiff 
against his costs (5) A Court cannot of its o^vn motion add a Receiver as a 
defendant, when the leave of the Court appointing the Receiver has not been 
obtamcd.(6) 

Striking out. — ^Further, no name could be struck out by the Court suo 
inolu without an application from a party, nor at the trial, but only on or before 
the first hearing. Thus, where a suit was dismissed against one of the defend.snts 
some time after the issues were settled.the order was set aside as illegal (7) 
the name of a person who had been added as a defendant after the first heating 
could not be stnick out in any case, even if a notice could not be served on him 
on account of tlic non-discovety of his whereabouts. (8) If persons improperly 
joined do not move to bo struck out and take a part in the defence, tliey may be 
held liable jointly with the other defendant for costs of the action (9) And where 
a defendant liaving put in o statement of defence applied to have hia name 
struck out he was refused his costs, as he had not applied at the first possible 
moment (10) 

Tins distinction between orders striking out and orders adding parties 
has been abolished and either class of order may now be made before, on, ot 
after the first hearing at any time, and either upon the application of the party 
or of the Court’s own motion. It will be observed that the words in the second 
paragraph of the former section order that any flairdiff he made o defendant 
or that any d^endanl 6c made a plainUjf" do not now appear; but the same 


{!) Ahtnetlbhoyf VuUcohhoy, 8 B 32?, at 
p 33S (ISSt) 

(3) WatRon r llargobind, 22 W. It 35 
(1874J. p^rMiftcr, J 

(3) Jfe Dracup, W N. (1802) Eng. 43 

(4) l>bcntuTO Corporation v. Murrieta, 8 
Timet Itop 49fi 

(P) /« r« ITarriwn, 2 011 319(1897) 

{Cl) Jntin'lra r. Sarfaraj, 14 C. W N. 


(7) Singa Redtli f. Madava Rau, 20 ^ 

300(1890) ; andseo Kliadar v. CliotiWln, 8 R 
016 (1834) , 

(8) Abbaal Bogani v. Imdadi Jan, 18 A oJ 

(9) Twmbenow i\ Braid. W. N. (VS), 109. 

(10) Vallaneo v Birmingham iJtnd Corp, 
2C 1) 3n't 
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j'owcr 1o onlpr tlii^ romni)i«, in mipIi n caee ix Cotiri uoiild ultikc tlic jurty 
oil tlio fide of llic fuit in tvlnrli lie had been placwl niid re-ndd him on Ihc opposite 
Fide. Such n transposition is made frequently in, though not confmi^ to, 
p-artnerFliip 5uits.(l) Tints, in £<Iulji Jlunchcrji r. Yullecbhoy,(2) the plamtifi 
wishwi to withdraw, and ten of the defendants aupportexl his application ; 
and on the application of two of the other defendants, the Court allowed them 
to be ntide plaintiffs, and the plaintiff to bo made a defendant. A defendant 
who has assigned all his rights in the subject-matter of the suit, and has no 
longer any interest in it, has no right to be nudcaco-phintiff (3) 

“Ought to have been joined;” “or whose presence may be 
necessary.” — Xo prox-isions have been laid down in the Code ns to the persons 
who ought to be joined, or nho«c presence may be nece<8.ary before the Court, 
and the question must be dcterminc<l on general principles with reference to 
the object contemplated by the rule, which is ‘‘to enable the Court clTectually 
and completely to odjudicato upon and settle all the questions involved in the 
suit.” Other sections may, howcier, be considered to furnish a guide to the 
Court in the exercise of its discretion under this rule (4) 

In the words of Lord liedesdale, ‘‘All persons materially interested in the 
subject ought generally to be parties to the euit, plaintiffs or defendants, 
however numerous they may be, so tliat the Court may be enabled to do 
complete justice by deciding upon and settling the rights of all persons 
interested, and that the orders of tlio Court may be safely executed by those 
who ore compelled to obey them, and future litigation may be prevented ” (D) 
Lord Hardwicke observed that ‘‘the general rule is that you must kave 
all parties before the Court wbo will be nccessat)* to make the determination 
complete and to quiet the question ” (0} Lord Lyndhurst, in Small t Att- 
wood, (7) said that “the general rule is that all persons who are interested in 
the question must be parties to a suit institutcil in a Court of Equity ” A 
similar principle is expressed in Comyn’s Digest, namely, “that ail concerned 
in the demand ought to be made p.arties in Equity. Not all concerned In the 
subject-matter, respecting wliich a thing is demanded, but all concerned in 
tlie veiy* thing which is demanded, m the matter petitioneil for, in the prayer 
of the bill, or, in other words, m the object of the suit ” But a person who 
has no interest should not be added, hut only those whose claims must 
necessarily be taken into consideration before deciding on the plaintiff’s 
title (8) 


(1) Soo Ivrishnabai i* Jonubai, 2 It It C. 
R. 310 (18C5) 

(2) 7 B. 167 (1883) 

(3) Sa^ad Abdul Huk r. Gulam Jilam, 20 
B. 077 (1893). 

(4) Karaini Kuar i. Durjan Kuar, 2 A 
733 (1880). 

(3) Stitford on Pleading, 164 

(6) Poor© r Clark, 2 Att. 615 

(7) Yonge, 458 See Ram Taruck v 
RadhaBulUb,15W.R 97,09(1871): “AH 


persons are to l>c mado parties who arc either 
legallj or eqnitably interested in (he subject- 
matter and result of the suit , “ Joy Gobmd 
Das r Goureeproshad Shaha, 7 W B. 201 
(1867), Rajendronnth Dutt t Shaikh 
Mahomed. 8 C at p 50 (IbSl) 

(8) Khajah Abdul Gunnee r. Pogosc, 12 
W. R. 436, 438 (1869) , GoTemment e. Fer- 
gusson, 9 W R 169 (1868), nor of a person 
against whom no Klief u sought . Surnn 
Stoyee r Byknnt, 25 tV R 17 (1876) 
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The iu1c icfers to two classes of patties — ^those who ate indispen-^ablc anil 
necessary, that is, tljose who ** ought ” to liave been joined ; and proper parlies. 
Necessary parties defendants ate those without whom no decree at all can be 
rendered ; proper parties defendants are those whose presence renders the decree 
more effectual ; and all the proper parties arc tliose by whose presence the 
decree becomes a complete determination of all the questions which can ari«e, 
and of all the rights which are connected with the subject-matter of the coti* 
troversy.(l) As a general rule, if the plaintiff applies in proper tune, he is 
entitled to have a person added as a defendant if he had been entitled to join 
lum origmally.(2) 

Under the corresponding section of the Code of 1859, it was one of the 
essential conditions of a person bemg added as a party by the Court, that lie 
should "be entitlwl to" or claim "some share or interest in the subject- 
matter of the suit.” It was not easy to determine what was the cliaracter of 
the interest which would satisfy the requirement of the ru!e.(3) It was held 
in some cases (4) that only such a person might be added as a party under 
ttiat section os should have with either of tl»e parties a community of interest, 
such as that of a joint owner, or a .superior mlercst, such ns that of n lancJionl, 
or an inferior interest, such aa that of a tenant, or a substituted interest, such 
as that oI the nest of kin after a Hindu widow , (n) and that the interest of 
tlip person sliould not be sucli ns would exclude tlie pattien altogether from 
any sliare or interest tu the subject-matter of the suit, as in such a case it would 
of cour.se be very unlikely that new issues — which do not concern the 
original parties — should not arise, and that the party so claiming should be 
“likely to bo affected by the result,” (6) and thus fulfil the second require- 
ment of the rule under the Code of 1859, permitting the addition of persons 
as parties. Thus, when » person was made a party ou his alleging that lie 
was the real proprietor, and tlio plaintiff only hia benamidar, his addition as 
a party was held to have been wrong ; as the issue thus raised was foreign to 
the .suit-f?) And it was held “ that upon a suit brought by a person claim- 
ing as landlord for arrears of rent, a third person is not to be allowed to 


(1) Keshavtam v Itancblioit, 30 B 150, 
tr.l (1905) 

(2) BiidOrcc Doss r Hoare, Miller & Co , 
S C, 170 (18ai). 

(3) IIukTO CbamJ, C. P. a 450 

(4) See I^ahprasbad Singlt v. .Tat Nara^n 
Boy. 3 B I. It . A. C 23 (1869). 

(0) 8ee tvs to adtlition of parties claiming 
umler the rtefendsnt, Saroda Persliail t. 
Kylash Chvtnder, 7 W. E. 3IC (1807) ; 
GudadUur Chatterjc r. Raj Rriato Roy, 13 
W.E.73(187a) 

(6) As to the meaning of Ihb term, boo 
N ga Tba Ya r. Mi Rban Mhaw, 6 B. R. R, 
371; FergUMon r. Gosemment, 9 AY. It. 159 
(180S); Kalee Peribod Singh r, Joy Naram 
Rnv, 11 yy B.361 (1869); Abrood Hossein 
f. khadiin, 3 B. I.. R., A. U 28 « ; Konjul 


Sahoo V Guroo Buksb Koocr, 13 W E. 36J 
(1870), Ram Taruck v. Radha Bullab, !'> 
\V. R 07 (1871) ; Dukbeena Motmn Roy 
. Amcerooddecn, 12 AY. B. 247 (1869) 

(7) Rughoo Nath v. Eyjnatli, 24 tV. ^ 
349 (1875) , and geafralJy as to a ptrson 
claiming adversely to the parties not being 
made a party, bco Joy Gobind Daa v. Gouree- 
proaliad,7W R. 201(1867); Puddolochun i’- 
IaH Chand, 10 W. R 2S3 (1868). In Joy 
Kubenr Roy Kisben, 1C W. R. 101(1870. 
tho patties’ interest was held not to bo 
adverso to plamtiK and defendant ; eeo 
Persons sbonld not bo maile co-plainfiJ* 
unless tbcir canso of action is tbo same as that 
o! tbo other plaintiila : Government t’. Bowrw 
Bboomii, 2 AY. R, 280 (IRr.-i) 
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intervene, and by ecttuig up a superior chim to the landtord’a title, to niisc, 
ns betiveen hinisclf and the original plaintift, nn entirely distinct question 
between new parties." (1) In a suit for ejectment ag.iinst a certain person, 
other persons not cUiming througli him should not bo added as patties, as 
they cannot be affected by the decision against him, and their addition would 
le.id to issues altogether foreign to those between the otigiiuil parties to the 
suit (2) 

In an ejectment suit by a landlord against his tenant, the Court should 
not bring on to the record the person from whom the plaintiff holds tlio land, 
nor persons claiming to hold it from a third party, nor any such third party 
hinxself ; (3) the Court obsendng that “ the case ought not to have been con- 
verted from a suit of one character into a suit of an entirely different character ’’ 
In short, a person claiming adversely to both the parties should not be added ns 
a paity.(4) ^ 

In an ejectment suit, the person from nhom the parly in actual possession 
claims the holding may be, and is generally, made a party ; but he is not a 
necessary party, and it is isTong for an Appellate Court for the first time to 
direct the plaintiff to make huu a defendant (5) 

As to the interpretation put upon the expression “likely to be affcctcil,” 
SCO the corresponding section of the Code of 1859, and ante The expression 
IS not used in the present Code, but under the corTespoL*ding English rule it 
has been held tliat it is only of persons who or whose property will bo directly 
and legally affected by the decision, that the presence may be said to “ be 
necessary in order to enable the Court effectually and completely to adjudicate 
upon and settle all the questions involved in the cause or matter,” and 
that a person whose interest will bo affected only indirectly and comiiicrtidlly 
cannot be made a party,(G) 

The words “ whose 'presence he/ore the Court may he necessary " uh, 
>cry wide, but every person who is m any way connected with the 
action to which the suit refers has not necessarily such interest in or in 
iicction with the suit that his presence must be considered to Ins nc'^eri'j/y 
the complete determination of it (7) These words m the Eiiglinli luh, 


(1) Protap Chunder t. Jogendro Chundcr, 
1 C. L R. 108, 171 (1878); and see Lodai 
MoU.ih »' Kally Dass Roy, 8 C 238 (1881) , 
Clioolic Lai t' Ivokil Singh, 19 W. R. 218 
(1873) In the following eases the interTcnor 
was held to hare been properly made a 
party. Loyal Chand t), Nahm Chandra, 8 
B. L K. 180 (1891) ; KanUyo Boy f. Uyder 
Buksh, 25 W. R 29 (1875), Chouraseo i 
Bokhoorce, 21 W. R 350; Radhamonce i 
Ram Narain, 22 W. R 410, Tarim Kant 
t. Krishna Mom, 5 C. L. R. 179 (1879) 

(2) Karlio Nath t. Chummun Roj, 21 W 
U. 51 (1873), the headnoto of wliicli is in- 
lurrcct : (lanu t. Jloro, 10 B II. C R. 129 
(1873). 


(3) Sankaranv. Ananlhaiur»^»M.k >..< 

51 37S (1892) 

(4) Cooroo Prosunno ^ 

Chundcr, 20 W R 381 (IfJJ},.- h. 
Jogendro Chunder, 31 IV, y.yi 

(5) Kashi o. ^ 

<li»t lu Bhima Rout 

18J (1912), Sljeith ^ , 

Romvni Blohan V/tj, ^ . 

(1913) ’ ■ ' ' 

(a) ^ 

0 ) HukmCf.w’,'*, 

Kocr r - /' ' 

Bhinia Rout _ 

(1912) ■ ' • ' ' 
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Ijceu lield not to authorize a plaintiS, who has no right to sue, to amend b\ 
ioining as co-plaintiff a person who lias such Tight.{l) The object is only to 
improve the position of the plaintiff on record, and not to allow the suit 
instituted by ono person to be converted in a new suit by another proper 
person The same view has been taken in this countT3', it being lield that a 
person can be added as plaintiff only in a suit which, though partially 
defective, is to some extent properly instituted, and in which the original 
plaintiff has some title to 6ue.{2) The Court should not add persons so as to 
introduce a right of action which previous thereto did not exiat.(It) The rule 
imder the Code of 1859 also was the same ; and it was often held that when 
tlie plaintiff had no right of action against the defendants, he could not 
mend his case by joining as parties to the suit other persons who had a right 
of action against thcm.(4) In a suit by a purchaser of goods against the vendors 
for damages, on the ground that the hulk did not correspond with the sample, 
the persons who hod agreed to sell the same to them cannot be made parties, 
as, though their presence would save great expense, hnd prevent further litiga- 
non, it could not be said to be necessary to an effectual and complete adjndica- 
tion (5) In the case cited, Pontifex, J , observed that the first vendor might 
be made a party under r. 18 of Engbsh 0. IG, but that had not been embodied 
in the Code, and that he was not at liberty to construe this section os ghifig 
the power under clause 18 of 0. XVI 

In accordance with the principle regulating the joinder of parties, it is 
a general rule that every person who has an interest in the subject of a suit 
may be added as a party The interest must, however, be an existing one. 
Thus, in a suit by an adopted son against the iridow for his father’s property 
in her possession, it was held that a reversioner should not be made a co-defendant, 
as he had no interest at the time in the property, and his interest being contingent 
upon the death of the widow, it was a question whether he would ever have any 
interest at all (6) But it is sufficient that the interest is in existence at the 
time of the addition, it not being necessarj* that the partj' added should have 
had a right at the time of the suit, or should have dcrivrf a right from an original 
plaintiff (7) There can thus be no ground for addmg those persons os parties 
>\ho, according to the original defendants, should be interested m a portion 
of the property claimed, if the plaintiff withdraivs his claim to that portion as 
against them.(8) It is on this principle that assignees fendenlc Utc are in England, 


(1) Wncott V. Lyons, 20 Ch. D. 085. 

(2) Cbunder Coomar Boy tf. Cocool Chun- 
tier, 0 C. 370 (1870) ; Dwarkanath v. Gnsh 
Chunder, 0 C. 827 (1881); Bhano Tukarani 
f. Kaahmath, 20 B. 537 (189S). 

(3) Dwarkanatb r. Grish Cbunder, aupra. 

(4) Sco Gopal Kashi t. Bamabai, 12 B. 
II C.B 17(1875); Subba5yarr.Kristnaiyar, 
1 M. 3S3 (1878). But though an action to 
restrain a nui^atjeo of » temporary nature 
must bo brouglU by the occupier : Jones c 
CliapiKllgL U.20Li{.539: uhcruthcaction 
14 brought by the resemoner, pirmis-ston has 


been given to add tho former as co-plaintifl • 
Broder v. Sadlard, 2 Ch. D. C92. 

(5) Uahomed Badslia r Kicol, 4 C. 3c>a 
(1878) 

(0) Huktn Chand. C. P. C. 453 : Kri'to 
Sunkur Butt i. Koj lasnath Dutt, 15 tV. B. b 
(1871). 

(7) Bhola Pershsd r. Ham Lull, 21 ^ 

(189G): as to addition of adopted son, 
Paras aitam f. Ambalavana, 1 H. H. C- !'• 
197 (1863) . 

(8) Latorcc llibco r. Buksli Ali, 21 U. f‘* 
ml (1875). 
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ns wcU as iu this countrj", generally added as partics.(l) In a recent Trivy 
Council decision wlicrc a party had been joined as co-plaintiff, being, by virtue 
of an agreement with the otlicr plaintifr«, a co-owner in an undivided share 
ol the property claimed by them, it was held that he Could not maintain the 
suit after the other plaintiffs had compromised their claim, for he had no present 
existing interest. (2) The necessity of the presence of persons other than the 
actual litigants on account of their interest in the subject of a suit generally 
arises in suits by or against co-owners, including members of joint families, 
and specially in suits for pattition.(3) In suits against the larnaran by any 
member of the iaricad aficcting the property or tlio rights of the taricad, all the 
members of the tartcad must be parties actually or constructivclj'.fl) On 
a simihr principle in suits for partition of any property all the co-shaters must 
he parties (5) The same principles apply to a dissolution of partnership, and 
in ease of the death of one of the partners, his representatives must be unpleadcd 
ns parties in a suit between the remaining partnersfor the taking of the accounts (€) 
In a suit by n benamidar the real owner or hh assignee may he added.f?) A 
mortgage bond was executed ostensibly in favour of R, but J was the teal inort* 
g.igce. A suit was brought by R, the benamidar, to enforce the bond ; <1, tho 


\ 

f 


(1) Hukm Cband, C P 0. 451; Ahmed 
llioy V, Vulleobhoy, S B. 323 (18$t) , Bhola 
I'unhad v. B&m Lall, 21 C. 31 (1807), 
Chunderkant Slookcrjee t' Ramcoomar 
Kooadu, 13 B. L. R. 830 (1874) [aasigs* 
meat of ahato in proceeds of auitj , as 
to liimtatioQ in tho case of substitution of 
assignees, sco Uarak Chand v. Dconath 
Sahay, 25 0.409(1897): mhadcvf Bah.20 
B. 730 (1002) ; Iilitra’s Limitatioa, 4th cd 
p. 761 : the proper practice is to add and nob 
Eubstituto the assignee: Juddooputtco v 
Chunder Kant, 9 W. R. 309 (I8C8) , Shusheo 
Bhoosun t'. filuddan llohun, 2 C. L. R. 297 
(1878). 

(2) Basant Siugh t'. Mahabir Prasad, P. C , 
33 A. 273 (1913) ; distinguishing Achal Ram 
t'. Ifazim Husam Khan, 32 I. A. 113 (1901) ; 
27 A 271. 

(3) Mammah v. Pukki, 7 2L 428 (1884). 
Jloidin Kutti V. Krishaan, 10 Bl. 322 (1881). 

(4) Hukia Chand, C F. C. 431, and see 
rr. 4, 9, ante and jkmJ. 

(5) Chudasama r Partap«ang, 28 B. 209, 
214 (1903); Lakhmichand v. Kaebu Bhai, 
35 B 393 (1911): Kah Kanta t Gouri 
Prosad, 17 C. 90G (1800) [all the shares must 
bo before tho Court] ; Torit Bhoosun v. 
Taraprosonno, 4 C 756 (1879); Pahaladh 
Kingh T. Luchmunhutty, 12 W. R. 250, 250 
(1869): Parhati Churn Deb f. Am-uJ decn, 
7 C. 577 (1881): Pandurang r Bhaskar, II 


D. H C. R. 72 (1874) , Udaram t. Rauu, ib. 
76 (1875) . labuar Chunder r. Ram Kruiiiiu 
Das, C C 902 (1880) (apportionment of 
tent : CO'Sbarcra parties) ; Obboy Gobind v 
II urychurn, 8 0.277(1682) (suit for enhanced 
rent , CO sharm parties] . Timappaya v. 
Lakshminarayana.C M 284 (1883), Chandu 
V Ktmbamed, 14 BL 324 (1891) [suit for 
possession of share m property of a Mahomc* 
dan family), Srecnatb Chunder r Mohesh 
Chunder, 1 C. L. R 453 (1878), Annoda 
Churn Roy t. Kally Coomai Roy, 4 C 89 
(1878) [apportionment of nnt, co-sharrrs 
parties], Mohindroblioosun v. Slioshee* 
bhoosun, 5 C 833 (1880) , Sadu v. Ram, lu 
B. C08 (1892) (mortgage© : purchaser] 

(r>) Ramlal r. I^akbimchand, 1 B IL C. R 
A]ip 51 (1861) As to parties in a suit 
to tecoTcr a partnership debt, see Blotilal v 
GhcUatbai, 17 B. 0 (1892) , Vaidyanatha v 
ammasami, 17 M lOS, Il7 (1893). Devi 
Das V Kerpat, 20 A 365 (1893), Ram 
Xarain r Ram Chunder, 18 C 86 (1890) , 
Lutebmanen v. Sien FroLasa, 36 C 319 
(1899) [jomt family business] , Imam ud-din 
I Ldadhar, 14 A 534 (1892) [suit for 
damages lor breach of contract of service] ; 
Alagappa i Velban, 18 3L 53 (1891) [relcaso 
of certain partners . suit by creditor against 
others], Murlidbar i Bam Pratab, 1 C. W. 
K ill. 1189b) 

(7) bco notes to r. 1, anle. 
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real inottgagce, made over the debt on a date previous to tlic f>uit, but cxccutpu 
the formal deed of assignment on a date subsequent thereto. The assignees 
vere then added as plainti&s to^tlic suit. IIclrl,(l) that a benamidar may sue, 
and that the assignees were rightly added as plaintiffs under this section UelJ, 
also, that the section corresponding to this rule was wide enough to meet everj’ 
case of defect of parties ; and, further, that the power to add parties must 
be exercised with reference to the interests which those parties have at the time 
when the addition is being considered (2) 

In the following cases joinder was said to be necessary or proper, (3) or 


(1) Bhola Pershad v Ram LaU, 24 C. H 
(1800) i distinguishing tbo ca$» of Cltuodcr 
Cooinai P*oy r. Gocool Chundcr BhuttA* 
cliarjec, Q C 370 (1870). 

(2) Ib. 

(3) 6y and ajaiml Hindus as such: 
Paia\'arta.tit r. AaibaUvanA, 1 M H C U 
107 (1803) [suit by widow; subsequent 
adoption , adding of adopted son) ; Dyreddi 
r. Chmna, 0 M. 331 (1883) [suit by father; 
Ui3 transportation ; sons added ] , Dayabhai 

V. GopaI)i, 18 B. 141 (1803) (who ahonld suo 
nicer death of manager, addition of co* 
sharers]; Gokool Pershad v. Etwarec, 20 

W. It. 138 (1873); Nundun UU t- Lloyd. 
22 AV. H 74 (1874): Balkrishna v. Munici* 
pahty of Hahad, lOB 32(1885); HariGopai 
f. Gokaldaa, 12 B. 158 (1887), Chunder 
Chowdhiy r. Macnaghten, 23 AV. R. 38C 
(1875) [members of joint Hindu family or 
other co-owners must join in suit to recover 
joint property] , Rajendronatb Dutt v. 
Shaikh Mahomed, 8 C. 42 (1881), Bechu 
Lai V. Ohultab, 11 C 333 (1885) (os also all 
^cblllt8 and rautwalliB], Guruhngaswami i 
ItamaUkshamma, 18 M C3 (1894) [Butt by 
rcmolo reversioner, nearer rcvcreioncr 
added] ; Mammsli r. Pakki, 7 31 428 (18S1) , 
Sloidin V Knsbnan, 10 KL 322 (1887) [suit 
by member of Malabar Tanvad against 
Knrnavan] Suits in respect of mortjages . 
Sorabji v. Rattonji, 22 B. 701 (1898) (suit 
{or loreclosutc ; jnor mortgagee necessary] , 
Sukhawat All r. Kesho Towari, C N. AV. P. 
208 (1874) [suit for redemption; pereons 
interested in aceounts necessary parties] ; 
Kagho Saivi r. Balkrishna, 9 B. 128 (1884) , 
Bliandin e. bhekb Ismail, 11 B 425 (1887) ; 
Ikvttarani r. Gangaram, 23 B 287 (1898) 
(suit for redemption; all persons interested 
in equity nUuiiId be parties]; Att.-Gcn. t. 
^Ullngbourlle, 1,. 1*. 1 Kq b3b (as also in 
<.asc «( {orcclosuro orenfoiecmcot of vendors 


Jicn], Hughes v. Delhi Bant, 15 C. 35 
(1887) [or to determine tights of ifn- 
tending mortgagees] ; Ibn Husamr. EftOthi, 
12 A. no (1889) (or for contribution], Pw* 
satam Saran f. ^Iu^u, 9 A. 68 (18S6) (dvath 
of sole mortgagee leaving several hens; '*l>o 

caneue], suit/ormufntiowo/namM.Virasami 

V. Rama Doss, 15 H. 350 (1801) [collector 
necessary) HentLaw! suits b>j to-shu'CfS i 
Mnnohar Das v Manaur All, 5 A. 40 (1833) , 
Murbdbar v Ishri Prasad, 6 A. 570 (1884)J 
'J'ara Cliuiider f Ameer JIundal, 22 A7. b 
391 (1874) ; Guru Mahomed v. Moran, 4 C 
OC, F. B. (1878) (suit for fractional propyrtiMi 
if rent] ; Hindu Bashini Dasi w 


churn, 8 C. 277 (1882) [apportioumcntj; 
Bheekoo v Oomaxkhan, 1 N. W. P. 
(18G9) ; Doorga Prosad Myteo v. Joynwam 
Hazrah, 2 0.474(1877) ; RashbhariMuklirri' 
f Sakhi hundan, 11 C. 014 (1885) ; Jogemtro 
Chundcr Ghoso f. Nohia Chunder, 8 C. 35 
(1882) [enhancement] 5 Abdool Hosscin r. 
Lall Chand, 10 C. 36 (1883) ; Saritie Ram f 
Rykunt Paiya, 10 AV. R 2S0 (1873) [measure- 
ment] , Tulsi Panday r. Lala Bachu I.al, 1- 
C. L. R. 223 (1883), P. B ; Doh Sati »’• 
Syed Ikram, 4 C L. R. C3 (1879) ; Harcadra 
Naram f. Moran, 15 C. 40 at p. 46 (1887) » 
Cbrahim Pit r. Cuisctji, 11 B. 014 (1887), 
Balknshna v. More, 21 B. 151 (1896) 
roent]; Jlridoy v. Mohobutnessa, 20 C 
(1892) [when patnidars proper 
Moheeb Ah r Ameer Rai. 17 C. 63S (1890) 
(application under s. 158 of Bengal Tenancy 
Act] When Goternment a riCCtssa^'J 
proper pariij : ICrUhno Loll «• Bnyru 
Chunder, 22 \V R 52 (1874) [to obtain settk- 
inent of Clmr] , Cannon r Biasonath. 5 • 
L. Tv 151 (1879) [to iLLOvcr Cbnr I-m'' 
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unnocc«‘Vir}*.(l) At ropanls the pffect o! tlvc aWnc^ of parties, if the suit 
cannot properly go on witliont adding a party and the plaintiil proceed^ not- 
withstanding objection, the suit must be dismi?«cd.(2) 

“Queations involved in the suit.” — ^It has been said that in deciding 
on the necessity o{ the presence of a person before the Court and adding him 
as a party, it is useful in ordinary cases to sec whether there were questions 
directly arising out of and incidental to the original cause of action in whicli 
such person had an identity or community of interest with the original 


settled with defendant]; Sardarsmpji V 
Uanpatsingji, 14 1). 303, 309 (ISOO) [snit 
regarding Talnkdari settlement m Bombay] . 
i^^dkantllapa r. Magistrate, G B. CTO (18S0) , 
Balaram r. Magistrate, 0 B. CT2 (18S2) [order 
for re moral of obstruction from public road] ; 
Mahomed Israile v. Wise, 13 B L R US, 
F. B. (1874) [suit to set aside scttlcmcat]; 
Gobinda Chandra Shaha v. Hemanta 
Kumarl, 8 C W. N. C57 (1003) [suit to set 
aside sale under Public Demands Becoi-cry 
Act] : mi on oMi^efien ly hnrt of .■ 
Kandhiya Lai v Chandar, 7 A 313 (1881) 
Partntrihip ,• tuit by tuntvtny partner 
Gobin Prasad t* Chandar Shikhar, 0 A 480 
(1887); Bam Karain Nursing Doss t Ram 
Chunder, IS C. 80 (1800), ude ante, p S&4 ; 
.4}eney;NgaTha Yah f. Jli Khan JQiaw, 13 
W. B 443 (1870); Buddreo Doss t. Iloare 
Miller, 8 C. 170 (1681) Suit by Uyalee 
purshottam t-. KaU Ganndji, 2G B. 301 
(1001) [addition of other legatees] Suit to 
declare property not habit to attaehmenl • 
Durga Charan Sarkar v Jotindra Mohan 
Tagore, 27 C 493 (1890) [other but absent 
(Ircrec-holdcrs] 5tni for remcnal of trustee. 
Sailajananda r. Umeshananda, 4 C W. N 
402(1899) lienamidar; astoabcnamidar's 
right of suit in his own name, see the matter 
diseiLsscil m Hukm Chand, C. P. C. pp 
373-375, and in notes to t. 1, ante, but 
whatever view may her taken of this right, 
any objection may bo met by the addition 
of the real owner os beneficiary. 

(1) Sec following cases- Government no> 
necessary party : Chuni Loll t- Bam Nisbcn 
Sahu, 15 C 4C0 (188S), F. B. [obstruction to 
ollegeil highway] ; Goswami Banehor t. 
Kn Girdliariji, 20 A. 120 (1807) [Civ Pr 
CikIo, 8. 140 ; suit for possession of attached 
property] ; Bal Mokoond Lalt r. Jirjudhun 
Boy, 9 C. 271 (1882) j Jabnnci i Chowdliarani 
f. S-eretary of State, 7 C. W. N. 377 (1902) , 
Balkisheii Dis r Simpson, 2." C >33 (1808) 


[suit to set aside, sale for arrears of revenue] ; 
Isapa r. Apasaheb, ]fl B. GI9 (1891) (suit for 
declaration that plaintiff is Kadim Naik of a 
i illage] Suits ayainst eorporoiiona ‘ Nubecn 
Chunder Paul r. Stephenson, IS W. B. S3t 
( 1871) 1 Syed Ameer Sahib r. Venkatarama, 
10 M 290(lb92), Harsabai Mai V MaUaraj 
Singh, 2 A. 291 (1879); Krishnayya t. 
Bellary Municipal CouikiI, IS M. 292 (1891). 
//indit/omify, Kan Vasudev v. Mahadu, 20 
B 43> (1895) [loan from joint family funds] 
Hint Suit: tntenmore, vide ante, p. SOI, 
and as to N ll'.P. Pent Act, 1881, sen 
Madho Prasad v Ambar, 6 A SOS (1883), 
Gobind Ram r. Karain Das, 9 A 39| (1887) 
StparaU PeytsIraUcm Fischer v. Secretary 
of Stato, 20 I A. 10 (1893) (suit againit 
Government, eanccUiog order of . zemindar 
and lessees not necessary parties). Specife 
performance • Luckumsoy v Fazulla, 5 B. 
177 (1880) ; Slokund Lall t- Cbotay Lall, 10 
C loci (1884) , Purushattama r Raju, 1 1 
M 11 (1887) ProbaU Ward e. Ilutkle. 12 
1* D. 110 [citing of person interested in 
intestacy]. Dtcorce . Ramsay r Boyle, 30 
C 489, 497 (1903) lintervcntion of alleged 
adulterers] Administration ■ Dhunraj i 
Broughton, 15 B BR 290(1875), Oriental 
Bank i Gobind Ball Seal, 10 C 713 (1881) 
[misjoinder of third ]>arties in possession of 
assets] 

(2) Bansebuk r Ram Ball Koondoo, 0 G 
Sis (1831) [suit on jomt contract , all con* 
tractors not parties] , Rajendronath Uutt < 
Shaikh Mahomed, 8 C 42 (1881) (suit fur 
possession of property by trustrcH in wbicb 
com{dpte justice could not U- dotw in alAciiOv 
of one trustee] ; ITurga diaran Sarkar i 
Jotindra Mohan Tagore, 27 4'IJ (lb99) ; 
objection should be takin: >Sliirvkuh i 
Ajjibal, IS B 297 (I80>>}, and a j* wl •• 
refuses to join as |ilaintifl mas i 
defenilant JagyodumlNi r Harjii ( liuiv' i, 
low R inSflKiJi) 
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plaintifl or defcndant.(l) The rule expressly provides for the addition, as 
parties, of persons whose presence before the Court Jnay be necessary in order 
to enable the Court to adjudicate upon and settle all the questions involved 
in the suit.” It has been held in some cases, that only those questjons 
are deemed to be involved in tbe suit which arise between the original 
parties ; and that where new questions will arise between them and any 
other person there is no justification for Ins joinder as a party.(2) On the 
same principle, it has even been held that if in an appeal a respondent 
dies, and on the appellant’s application the name of a person is entered 
on the record as the respondent’s representative, another person claiming 
to be such representative in lieu of him cannot be impleaded as a pa^y 
under this section and sect. 107, as tho question of representative title 
between the two persons is not a question involved in the suit (3) In the 
case first cited it was held that the questions referred to in the section must be 
questions between the plaintiff and the defendant, and not such as may arwe 
between co-plamtifis and co-defendants inter sc. In the second case the 
majority of the Full Bench held that a person who is not, in fact, the Ifg'"'* 
representative is not a person who ought to be joined, and that if tlic section 
applied it would be the duty of the Court to decide on the representative title 
hlahmood, J., dissented from tho decision of tlic majority of the Court, aim 
held that the applicant bad " shown o sufficient case to entitle her to ho made 
a respondent witliout the condition precedent of any decision" as to 
representative title to the deceased. The same view had been tahen by the 
Jfadras High Court,(4) in which Turner, C J , observed " that where there 
appears a substantial doubt wlietlicr the person indicated by the appellant i* 
the representative of a deceased respondent or a representative for aft purposes 
connected with the matters in litigation, and if a person other than the person 
indicated by the appellant lays claim to the representative character and 0° 
good pn'jnd facie grounds, and where, if lie be not allowed to' join, the interest* 
of the person entitled to the estate of the deceased may be prejudiced, vc 
consider the Court ought to proceed under sect. 32 to make him a p.'irty 
the appeal." The Madras High Court has in other cases also constnicil tl'® 
expression under comment m a broad senso.(5) Tlius,(G) a person 'vn® 
rlaimed to be jointly interested with the plaintiff in a bond on which 
suit was brou^t was held to have been rightly made a party ; th® 
observing that tho acceptance of a construction of tho words restricting tliem 
to questions between the parties to the suit would involve the addition of th® 

(1) Xarainl Knar v. Duyao Kusr, 2 A 
738, 742 (1880). 

(2) Ilokm Chand, C. P. C 461 ; acc follow- 
ing cases, in wlikh addition duallowcd; 

IvoLan Rai r. Rain Ratan. 18 A 300 (1696), of 
jKrson wLo claimed by a titlo distinct froin 
that under which parties to the suit claimed - 
llira Xand t‘. ^laya Das, 1891, F. It. Xo 83, 
cited in Ilokm Chand, C. P. 0 461 ; of 0 
ivtson who in a suit of one who claimed to l>o 
rntillwl to an ''interest in the property ia 
prcfi-rcnco to tho judgment-debtor. 


-r . . r • . in —1" 5in"h, t* 

. 

tna, 

15 B. 145 (1800), in which there was a di» 
puto ns to who was entitled to rcprcRcn 
deceased plaintiff 

(4) Athiappa i’. Ayanna. 8 5L 3<'0 (188 )» 
VI* ante, p. 551. 

(5) llulcm Chand, a P. a 4C2 

(C) Vydianadaj-J-an r. Sitarama)>an, 

M. 52 (18^1) 
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words '* between the parties to tlic suit,” ond Hint “there can be few, if nny, 
questions wlucli cannot be determined between the parties to the suit one 
way or the other, nnd of which the dctcrminntion, if they be jnntcrial, will, 
ns between the partie.s to the suit, not be final;” nnd “on the other hand, 
the interpretation warranted by the ternw would enable the Court to avoid 
conflicting decisions on the same quc.stion which would work injustice to n 
party to the suit, and finally and cncctually to put nn end to litigation respect- 
ing them.*’ In n suit against the personal representatives of the obligor of n 
bond, who was also the manager of a muW, it was contended that the bond 
debt had been incurred for the inuft, and the successor in the management was 
held to have boon properly made dcfcntlant.(l) The Cilcutta High Court 
also took a broad view (2) of the expression in a case (3) in which certain lands 
belonging to a joint estate were held by one of the co-sharers under a 
private arrangement and let out by him to iwinidars, and on partition tlicy 
were allotted to another co-sharcr, who, in a suit brought by him against tlie 
tenants for rent, impleaded the palnidars as defendants in order that the 
question of the tenants’ liability might be decided in their presence ; and 
the C/ourt held “that tliey were properly made defendants in the suit and 
that the Courts were justified in trying the question of the right to receive 
the tent ns between the plaintiffs and the palntdars'’ and that “the trial 
of that question was in truth necessary, in order to ascertain whether the relat ion- 
fillip of landlord and tenant between the plaintiff and the tenant-defendants 
existed or not “ The expression as used in the corresponding English rule 
also has received a broad but still a limited interpretation (4) Thus it was 
said that the term “ involved ” was somewhat elastic, and might be so con- 
strued ns to include a great number of subsidiary or collateral rights, but 
though it ^vas difficult to define the meaning of it, there must be some reason- 
able limit.(5) Esher, H.R , said : “ I can find no ease which decides that we 
cannot construe the rule as enabling tbe Court under such circumstances to 
effectuate what was one of the great objects of the Judicature Acts, namely, 
that, wliere tlicre is one siibjcct-niatter out of wlucli several disputes ari'te, 
all parties may be brought before tlie Court, and all tho'sc disputes may be 
determined at the same time without the dcl.%y and expen'te of several actions 
and trials.” (G) 

Sub-rule (3). Consent of person added as plaintifT. — In the case 
of the addition of a person as plaintiff or as next friend, their consent is 


(1) TliirthMatni t. GopaU, 13 If 32 
(1880) 

(2) Sen Ilukm Chand, 402 

(3) lltidoy Katli r. Mohobulnrssa, 20 C 
285 (1892). 

(4) Sco Ilukra Chand, C P C 403 

(.■>) Norris r Beasley, 2 C P D 80 

(0) Montgoineryr FVy,2Q B 32I(lS95), 
nnd m Byrna v. Brown, 22 Q B. D 657, it 
wai held to be one of the chief objects of the 


rote “ to secure that, wherever a Court van sco 
in tbo transaction brought before it lliat the 
rights of ono of the parties will or may l>o so 
affected that under the forms of Ian other 
actions may be brought m inspect of that 
transaction, tbe Couri shall have power to 
bring all the parties Iieforo it and detormino 
the rights of all in one proceeibrig " S<‘e 
llukm Cliand, C P C 46i 
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neccsaary.(l) The section docs not, however, require, as does the Engli'^li 
rule, (2) that the consent should he in writing. The Court, if it thinb 
it necessary to add a plaintiff, may stay the action until his consent is 
obtained.(3) Tide ante. 

Representative euits. — See notes to 0. 1, r. 8. 

Sub-rule (4). — Defendant added ; amendment of plaint.—Thi* 
rule, ivliich corresponds with ecct 33 of the last Code, is taken from 0. SVI. 
r. 13 of the Rules under the Judicature Act, but some confusion crept into 
the wording of that section in its modification with reference to the Indian 
law Tiic words "if ■previously fled” thus appeared to he unnecessary; 
and what was intended to be served on the new and the original defen- 
dant was evidently not only “ an amended copy of the summons, " but an 
amended copy of the plaint.(4) The rule has now been amended so ns to 
include service of a copy of tbe plaint. Tlie rule docs not contemplate that, 
upon the addition of defendants to a suit, a cause of action different from that 
upon ^7h^ch the suit was founded, which may have occurred to the 
plaintiff against the added defendants, should be added to the claim. AH 
that it requires is, that when a defendant is added the plaint should be 
amended m such manner as may bo necessary, and that an amended copy 
of the summons and plaint be served on the defendants. The amendment 
there referred to is such amendment as is necessitated by the addition of a 
defendant, and not such an amendment as would add to or alter the nature of 
the suit as originally brought (5) 

Sub-rule (5).—“ Subject to the provisions.’’— -This clause formerly 
commenced with the words “ All parties whoso names arc so added, etc.” Aecord- 
ing to a strict construction of the section, these words referred to all the 
previous clauses of the section, and therefore also to cases in which the Coiut 
liad made a person a defendant of it5> own motion. The power of a Court to auil 
a party and the duty of that Court to dismi.ss the suit as barred by limitation 
.aie two different questions, and a Court may under this section add a party 
necessary to .a suit, although it may be obliged by the Limitation Act tn 
dismiss such suit after such party has been added (6) It had, however, been 
held (it IS submitted erroneously) that no question of limitation could be raise’' 
by a defendant who has been added by order of Court after the period ot limita- 
tion. But it has been held by a Full Bench of the Calcutta High Court tli.at 
a Court acting under the second paragraph of sect. 32 of the last Code is boimti 
by the provisions of sect. 22 of the Limitation Act (7) Sect. 22 of the Limitation 
Act, which is the section generally applicable, docs not apply where really ne" 
persons arc not made defendants, but only the names of tliose already no arc 

C A ; Robprts V. Holland, 1 Q- b- !’• 
(1S93). 

(4) Hukm Cliand, C P. a 4CS. 

(5) Hmgu Lai »• Baldco Ratn, 2t A. .’l.'j.l. 
5.'}'>(in02) 

(fi) Imam-utl-tlin v. T-ilmlliar, 1 1 A. fi- 

(7) Ram Kinkar r. Akliil, W C. Til'i (F. b ) 
(HWT); liaW.N .Tlth 


(1) Umasundarj r. Bamji, 7 a 242 (1882) ; 
if «iliJectioa taken tlie proper course is to 
make tlio p.arty defendant, ib. ; and see Be- 
liaree Lall Doss f. RadbaNalh IXws, 22 W. It. 
220(1874) 

(2) See ea^t cite«l in Annual Practice, 
lOO.'i.pp 107,1118; andCoxe.JaWM, 19f3i. 
I) M 

(S) .See fJandy r. Oaroly, 30 Cli. I> p “1. 
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rxprcs<;ly uicntioHtO, n<? wlioro a clericnl error is r‘orreeln1,(l) or wlicrc tIiepcrf»ons 
are compri'wl in llic designation given.(2) 

"Shall be deemed to have began." — It Jiaa been pointed ont{3) tliat 
it is peculiar that this provision is different from th.at in sect. 22 of the Indian 
Limitation Act, under whicli tlic suit is dcenjcd to have been iastitutc<l in 
regard to a person when he is made a party. The effect of the law of limitation 
in regard to the joinder of defendants under the present section is, that if the 
period of limitation for a suit against the added defendant shall have expired 
before the service of summons, and the claim against, the original defendant 
is such ns cannot proeec<l witliout joining ns defendaht the person against 
whom the claim is baned, the entire claim will fail even as against the original 
defendant. Thus a pre-emption claim against one of the joint vendees will 
fail if the summons is not scn’cd on his co- vendee till after the expiry of the period 
of limitation for a suit for the claim, (4) even though the delay in the service 
may not be due to the plaintiff IHicro in a suit a person is added as a party 
defendant at the instance of the Court after the period of limitation, sect. 22 
of the Limitation Act applies, and bars the plaintiff’s remedy as against the 
added defendant.(5) 

There is no reference in this section to the Indian Limitation Act in regard 
to persons joined as plaintiffs, but sect. 22 of the Act applies al«o to the case 
of joinder of a plaintiff, where the joinder is under clause 2 as well as when it is 
under clause 1.(6) 

Appeal. — See sect. lOt and 0 XLIII. r. 1, and notes thereto The Code 
of 1882 gave an appeal from certain orders under sect 588, clause 2 All orders 
under sect. 32 were not appealable ; but where there was no appeal the onlcr 
niight have been attaclrcd under sect 5i>l of the former Code on appeal from the 
final decree.(7) An order based on an erroneous construction of the section 
was held not subject to revision under sect C22, corresponding with sect 115, 
post (8) A party who liad assented to an order could not, of course, complain 
of it in appcal.(9) Where an order adding n defendant under this section was 
not appealed against, and no objection was taken thereto m the nienioraiidum 
of appeal, an oral objection talccn on appeal to sncli order was disallowetl (10) 


(1) Manni i. Crooke, 2 A. 200 (1870): 
Peary « Norcnilra, 37 1. A. 27 (1000); 37 
C 220 

(2) Pragi Lai r, Slaxwcll, 7 A 284 (18S3). 

(3) Ilukm (niand, C P. C 4G0 

(4) HaLib til-lali i. Acl>ail>ar, 4 A 147 
(18S1) 

(5) Ramkinkar Biswas f Akbil C1ian<Ira 
CTiosrdburi, 11 C. W. X 3’iO (1007), 3.7 
a 510. T. B. 

(0) See Fatmabai r. Pirbhai Virji, 21 B 
.780 (1807) ; Krislina t. Mekamperuma. 10 M 
44 (1880) ; Jibanti Xal)i r. Gokool Diumler, 
10 C. 700 (1891) [defendant cannot lx- made 
co-pIaintilT after limitation pcnml), Harak 
Diwl t. Deonath . 831183 :, 27 C 409 (1807) 


llimitation applies lo assignment after suit, 
nde anie. p 5C2]. 

(7) Google® Sahoo t Prernllall Ralioo, 7 O 
148 (1891), see Ridhnath Sahoy r Copec 
Salioo, 14 W R 90 (1870) 

(8) Rabbaba p Noorjehan. H C 90 (18Sb) 
As to action nnder the Charter Act. tec 
Jodooputtee r Chnnder Kant. 0 tV R 301 
(ISOS) 

(9) Rakiial Doss t Fro(ai> Chondcr. 12 
\Y R 45.7 (1869), Beer Chnnder Roy r 
8baikb Tumeezoodileen. 12 tV R. 87 (ISCO) * 
•Shaikh lad) Mahomed t Sliaikh Peer Xazar, 
18 tv R 112 (1872) 

(10) lUnsi loiI I lUmji r.al. 20 A .370 
(ISOs) 
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"Under the present Code no direct appeal i» given and the same rule aa to revision 
will apply. The Code may, liowcvcr, be objected to in the appc.il from the 
final decree under sect. 105, post. 

[ 5 . 32 .] 11. The Court may give the conduct of the suit to such 

ConflQct ot suit. fcrson as it deems proper. 

Conduct of suit. — This rule was originally part of sect. 32 of the last 
Code which referred to conduct oi suit by the plaintifi. The word “suit” 
does not ordinarily include defence, but, according to the English practice, 
the conduct of the defence also is often given to one of the defendants ; as for 
instance when a surviving partner of a pailnerslnp was made a co-defendant 
as one of the executors of a deceased partner, the conduct of the defence was 
given to the other executor on the ground that the interests of the surviving 
partner might conflict with those of the estate of tlvc deceased p 3 rtner.(h 
Apparently with a view to adopt that practice, the word “person'’ has been 
substituted for plamtdl. 

fs.35.] 12, (1) Where there arc mere pUiutiHs than one, any one » 

of «»e ot Or more of tlicm may be autUorirecl by any 
serttai piaintttis or 4e- Other of them to appear, plead or act lor 
{entiantt/of ofsers Other in any proceeding; and in like 

manner, where there are more defendants than one, any one or 
more oi them may be authorized by any other of them to appear* 
plead or act for such other in any proceeding. 

(2) Tlve authority shall he in Trritmg signed by the party 
giving it and shall he filed m Court. 

Appearance by one of eeveral plaintiffs or defendants.— 0- 
r. 1 enacts that parties may appear and act themselves personally in 
TJic present role provides for the actual icpicsentation of a 
a suit in the course of its progress by another patty on the eamo side, onfi 
0. HI. r 1 lastly enacts that a party may, unless the Court otherwi'® 
directs, be represented by a strainer to the suit, namely, by a professional 
ndrtsex or by certain recognized agents specified in 0. III. r. 2, fost- 
held under the corresponding section of tlie Code of 1859 (sect. 115). *1*^^ 
was sufficient it tlic authority was in writing, and tliat no general power oi 
attorney was necessary .(2) 

[$. 3;.] 13. Ail objections on the ground of non-joinder or mts- 

Objeciiona os io nan- joinder oj parties shall bctalcen at the e.-irliest 
Joinder ormisjoinder. possible Opportunity and, in all cases wnert 
issues are settled, at or before such seltletnent, unless the gTOinia 
of ohjection has subsequently arisen, and any such objecfioii no^' 
so taken shall he deemed to have been waived. 

“ Objections.*’ — ^Tho objection dealt with by this rule 5i on** for jofii'kr 

{l> n nay, 3 Ch 282 (1831). 103 (IRfiS) 

(2) .Vrol^ram •• 'ITimaUiR^, 2 K IT. O. It. 

\ 
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nr nii«join(lpr of p.'irtic't. It docs not refer to objections on the ground 
of vvnnt of a cau<o of action or right of suit in the plftintiff, which xnay not be 
disclosed until the case lias been procccdo<l nith and evidence has been 
taken (1) In the case of objections with which the rule doo.s de.al, the 
question whether there is or is not a want of parties in any particular case will 
depend on the substantive law applicable to it. The rule of procedure does 
nothing more than provide that certain rules of axibstantivc law can only be 
enforced or given effect to m a particuhar w.ay or under particular limitations. 
So while sect. 45 of the Contract Act is a matter of substantive haw, the rule 
includes an objection for want of a co-promiseo ns a plaintiff, it being intended 
to bo a restriction on the right or necessity, as the case xnay be, of joint -promisors 
or promisees to sue or be sued together, just as other limitation and procedure 
rules are rirtually restrictions on the exercise of rights which, but for them, 
would exist and be enforceable (2) 0 II. r 7 enacts a similar rule as regards 

causes of action. 

“At the earliest possible opportunity.”— The necessity for this 
provision and that in 0. II. r. 7 is founded on the fact that if the objection 
is taken in time, the plaintiff may take steps to join the persons whose non* 
joinder may be objected to, (3) or remedy the misjoinder of claims objected 
to. Tiio first hearing of a suit may, however, be tbc earliest opportunity a 
defendant may have of raising the objection, which, if taken In the defen- 
dant’s written statement, cannot be considered too late (4) But the 
grounds of objection must have existed before the first hearing, otherwise 
on objection could not have been made or waived. If it did not so exist 
an objection nuy be made after the first hearing at the earliest opportunity 
after it came into existence (5) The time now fixed is tho settlement of issues. 
As pointed out in the first of tlic cases last cited, “ cases might occur in which 
sect. 31 would not prevent the defendant from objecting to the want of a 
proper party even after the first hearing, viz where, after the first hearing 
and before decree, a co-parcencr or remainderman or reversioner is born, or 
where a woman (who is a party) is married to a man who is not a patty 
to the suit. The objection did not exist at or before the first hearing, and 
therefore could not have been made or waived by the defendant, and if 
lie made it at the earliest opportunitj' after it came into existence, he 
would have satisfied tlie spirit of sect 34 ” T)ic section has been amended 
accordingly 

If the objection is admitted by the plaintiff, the Court should, m the case 
of parties, act under 0, 1, r. 10, and not dismiss the suit, (6) and the Court may, 


(1) ireinigeri' Droz, 25 B. 433, 407 (1900), 
in irhicU caso tho defect was m the plaintiff's 
titlo and not merely in tho omiasion to odd 
tho real owner whoso interest entirely ex. 
clndcd hia own. 

(2) Per Powrll, J , in K»lo Khan r Seva 
Rim, 18S9, P, R. Xo. 150 ; and m .TaJulU 
Khun t’. Bhana Mai, 1SS2, P. R No r>8j citeil 
in irnkm aiaml, C. P C 408, 4(19 

(3) Rajnarain • Universal Life Assnrance 


Co , 7 C 594, C03 (1681) 

(4) Imam-ud-dmi’ Liladhar,14A 524(1892). 

(5) Modber Uongre.SB €09 (18S1), cited 
po-ft Sco also Imam ud-din «. Liladhar, 
sapra, at p 526, where the Court referred to 
bat did not decide upon the question of tho 
effect of Ignorance of the facta on whicit tho 
objection depends 

(6) .‘See Van Getdcr r Sowerb}-, 41 Cli Tl 
374, and ante, p StI. 
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where it is pos-^ible, wliether the defendant omits to object (1) or objects anci 
the plaintiff refuses to admit the objection, exercise of its own motion the powers 
given by that rule- Tf the objection when taken is not admitted by the plaintiff, 
and he does not apply to amend, but maintains the correctness of the plaint, 
and the Court, without immediately deciding the point, tries the case, and at 
its conclusion finds that the objection is good on facts proved by the defendant, 
the suit must be di8mis6cd.(2) 

“ Waived.” — \Vhere an objection as to misjoinder (3) or of non-joinder (4) 
is not taken in the Court of first instance it will be disallowed in appeal, and 
the claim will be disposed of on the merits. In Dhirm Das v. Sbama 
Soondri.(5) the plaintiff widow made an adoption pending the suit, but the son 
was not made a party, and on an objection being taken as to that before 
tlio Privy Council, Lord Campbell spoke of it as " a safe maxim for a Court 
of Appeal to be governed by, that an objection, which, if taken, might have 
been cured, and which has not been taken in the Court below, shall not be 
taken in the Court of Appeal.” And sec now sect. 09. which amends the 
former sect. 578 so as to include cases of misjoinder The foitncr section con- 
cluded with the words “ by the defendant.” It was pointed out (G) that 
these words showed that the section did not limit the right of the plaintiff 
to add parties at any stage of the proceedings Thus, in the case cited 
it was said : " Often a defendant may be indifferent to the absence of 
persons who ought to be patties ; but it, nevertheless, may be most 
important for the plaintiff to add them in order that they may be bound by 
the decree in the cause. The plaintiff may not, until on advanced stage m 
a cause, become aware that persons ought to bo made patties who hove not 
been so made. The defendant may be well aware that those ought to he made 
patties, but purposely lets the first hearing pass without objecting to tbeu 
.absence from the suit, and thus, so far as be is concerned, waives the tight to 
object. But his waiver of that objection would not affect the absent parties, 
and a decree made in their absence would not bind them. Hence it is that, 
although sect. 31 limits the defendant's right to -object, the second passage of 
sect. 32 (corresponding with sect 39), leaves it open to the plaintiff ‘ at any 
time’ before decree to obtain permission to make new parties.” The words 
have now been omitted as unnecessary. 


(1) Imam-ud-din * Ldadhar, 14 A- S24 
(18n2), at p fi20. 

(2) Boydonath Bag r Cri^h Chnndcr. 3 C 
20, atp 29(1877); Ram’icbnk r. Bamlall. 0 
C.R23(1R81); Badri D.asr Jawala Perahad. 
1891, B. R. No SO, T. B. ; cited in Hukin 
tJImnd, C. P. C. 409; Kalidos v. Nathu, 7 
15. 217 (18S3); in Arumo^am r. Sundarajev, 
K M. I,. J. R. 3, the non-joindcr in tlio 
j*articulftr case was held not sufficient to 
justify disniissal. 

(3) I’ttUirajw r. nuilrapa, 10 E. 119, 123 
(IK'll) ; TuMia f. Oopal Rai. 0 A. r.32 (I8S4) 
fmi-jiundpr bnlh of partips and causes of 


action] , Magaluru’ Narayana, 331.359(1831) 

(4) Pararaasiva v Knslina, 14 3f. 
(1891) : Mmdinkutti V. Knshnan. lO M. 323. 
329 (1887); Jlira I-al r Ramju, C A. 5" 
(1634): Purshottam v. Kala OoMudji, 2C R. 
301 (1901), Uma SunOari Past r. Raniji 
Jlaldar. 7C 242.214 (1881). 

(5) 3 M. I. A. 229, 242 (1S13) ; foil. Ran 
Barau c Rhubanoswari, 15 I. A. 19.> (1888). 

(0) Modlic «• Donfiro, 0 C. C0!>, C12 (1881), 
per Westropp, C J., though such application 
may bo refused if made at a 1 ito stage nn<l 
if inconvenient. Sen Jfoklia Ilarahraj * 
Bi«rsw«r, 5 R. L It. App ll,12(18i0) 



ORDER II. 

Frame of SuxL 

1, Ever)* suit sUall as far as practicable be framed so as [s. 42.J 

to afford ground for final decision upon the 

ni/nco/su subjects ill dispute and to prevent further 

litigation concerning them, 

2. (1) Evciy suit shall include the whole of the claim l*. 43.j 
Suit i3 Include the which the plaiiitil! IS entitled to make in 

whole claim. icspcct of the cause of action; but a plaintill 

may relinquish any portion of hts claim in order to bring the 
suit mthin the jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in respect of, or inten- 
Relinquishment of part tionally relinquishes, any portion of Ins claim, 

of claim. lio shall not afterwards sue in respect of the 

portion so omitted or relinquished. 

(3) A person entitled to more than one relief m respect 
Omission to sue for of tlic same causc of actioii may sue for all 

one of seyerai reliefs. op j^y of such reliefs ,* but if Iic omifs, cxcopt 
with the leave of the Court, to sue foi all such reliefs, ho shall 
not afterwards sue for any relief so omitted. 

Explanation. — Eor the purposes of this rule an obligation 
and a collateral security for its performance and successive aaims 
arising under the same obligation shall be deemed rcspectiicly to 
constitute but one cause of action. 

lUusUattoii 

A letb a liou'-c to B at a yc.irly rent of Rs 1,JU0 The sent for the whole 
ol the years 1005, lOOG mid 1007 is due and unpaid A sues B ik lOOS 
only for the rent due for 1000 X bliall not afterwards sue B for the rent due 
{qt 1905 or 1007. 

Previous provisions. — The terms of 7 of the Code of 1859, and of 
MH;t. 13 of the l.\st Code, so far .is repards the first two paragraphs, did not 
\-ary m.ilcria!!y. The former dcilared that *‘c\crj' suit shall include the 
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vliol« o! tlie claim out o! tlie cause of action.” The last Code 

suljstitutes tlic woids "wAicA the jilainiiff is entitled to make in respect of,'’{\) 
and tlio clause “ htl a plaintiff may relinquish any portion of his cZai»n in orefer fo 
hriny the suit totlJtin the jurisdiction of any Court ” wete added. The cases there- 
fore decided under the Code of 1850 were in point, (2) so far as these two para- 
graphs were concerned. The last two paragraphs were, however, new, and were 
introduced to do away with the view taltcn under the Code of 1850, that the 
plaintiS, though prohibited from splitting his claim, was not bound to pursue 
all Ins remedies at once.13) This section m the Code of 1682 was therefore, 
in this respect, more comprehensive in that it provided that a peibon entitled 
to more remedies than one w respect of the same cause of action must combine 
all his remedies in the first suit, unless he obtained the leave of the Court to 
reaetx'c some of bis remedies for a subsequent 8uit.(4) The present rules are in 
substantially the same terms as the corresponding sections in the hist Code, ivitli 
the exception of the omission in clause S of r. 2 of the words obtained hefore 
the Jirst hearing,’' as to which, see post. 

The section enacts the general rule that “contestants arc not allowed fo 
split up a cause of action, even where they have an election of diflerent 
lemcdies, into dillcicut actions, or to supplement an incomplete remedy they 
nwT have selected at the first by availing themselves subsequently of 
another.*’ (5) 

Principle and scope of the two rules.— R. 1 contains provisions of 
a positive and directory character as to the framing of the suit with a view 
to procure finality o! decision (6) Where, however, it was argued that the 
phrase “the subjects tn dfopulc” in the former section connoted the corpK^ 
or object-matter of the claim, and that therefore all possible claims to the 
same should necessarily be offered for decision m the suit, the UTadras High 
Court (7) said ; “ In our opinion the expression ' the subjects in dispute ’ 
sigtufies the general relation between the parties to the suit for the detcrmi' 
nation of which the suit is brought In other words, the object of sect. 42 
(now r 1) is to require the plointiS to bring forward his whole case as to the 
m.'ittcr of litigation on the question of tight in\'oIvcd m the suit, and not 
to icqmre bun to unite all the causes of action which he may have agam’t 
the dciendiint m respect of the corpus or object-matter of the suit.” lu 
this respect, therefore, r. 1 beam tlie same construction as r. 2, in which tlierc 
is nothing to warrant tlie inference tliat all causes of action ought to 


{!) telbejo wfor<la“ mrcsfcct ol,” and 
“ arising out of,” sro Veokoba v SuLbatuia. 
IJ M J51,at^ 153(1837). 

(3> DuJiran Bros. r. JeetmuU Grwlharce 
Ull, lU C. lit p. 378 (1802) 

(3) f-tc Muluk Vucjucci Bnksh v. Monehut 
Do'.-., 2 H W. V. 90 (1870) ; JclnMiti Katli 
Khan »- Shill Rath Chutkcrlmlty, 8 C. at p. 
821 (1882); Sahocr Klian r Kail Boas, 1 \V. 
n, 100 (ISUi). A j'UinttQ nas, however, 
llu», (i-t Ih>jii< 1 to include in his plaint 
utt l(i(. gruundi ni>kh hia bttit na> 


based. Abhiiatft Djs r, Sriram Dw, 3 
B L R., A C J 421 (18C0). 

(4) Eamaswsini Ayyar i'. Vj-tliiaatlia 
Ayyar, 20 M. at p. 770 (1002),* and sco 
Govmd r. Parttahram, 23 B. at p 107 (1900). 
and 2>osi * 

(6) Wells, Res Judioata. 5 2JS. 

(0) Soo « y, tala Surja IVosad i'. CoJ.ih 
Chand, 27 a 7£l, 701 (1900) 

(7) Rainaawami Ay^ur f. V>tlunatl<» 
Ayjar, 20M. 7U>, 7WJ (19W), amlacci' 'O'-, 
ib 
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be included in tlic alternative, or otlierwise, in one and the B.ime 8uit.(l) 
Tlic penalty for non-compliance with r. 1 is providctl for partly in r. 2 
and partly by Explanation to sect. 11. The former provides that if the 
plaintil! omits to include a portion of the entire claim, which has arisen at 
the date of the suit, out of the cause of action on which the suit is based, ho 
shall be precluded from suing again in respect of such portion ; and tho 
latter provides that the matter of every ground which the plaintifi might 
and ought to urge in support of the cause of action on which the suit is 
founded shall be deemed to be ft matter directly and substantially in issue in 
the suit, and decided therein whether such ground was actually relied upon 
or not in the suit. In other words, r. 2 requires that the whole claim 
which has arisen, at the date of tho suit, out of the cause of action shall be 
included in the suit so r % to ovoid splitting of a claim or claims arising out of 
one and tho same cause of action. And Explanation IV. to sect. 11 enjoins 
that every ground which could and ouglit to have been urged in support ol 
the claim actually made in the suit, shall be deemed to have been adjudicated 
upon therein, whether it was actually urged or not (2) The rule embodied in 
r. 2 does not operate to give tho defendant a ground of exception to the first 
suit, but by prohibiting a second suit it indirectly compels the plaintiff 
to include Ids whole demand in the first suit, (3) and is thus a complement to 
T. 1. To illustrato the operation of r. 2 over the second suit and not the first : 
where the plaintifi claimed, by right of inheritance, for partition of one 
out of a number of villages left by his ancestor, and the lower Court 
dismissed the claim as untenable under tho corresponding section of tho Code 
of 1859, the Appellate Court held that though that section might operate as a 
bar to any future claim by plaintifi for partition of the remaining villages 
by right of inheritance it could not be taken to be a bar to the then present 
claim (4) 

B. 2, which provides against what is called the splitting of a cause of action, 
is founded on the maxim that no one shall be twice vexed for one and 
the same cause (5) It is directed against two evil?, the splitting of claim) 
and the splitting of remedies in respect of one cause of action. If a 
man omits from his suit a portion of his claim he shall not afterwards sue in 
respect of it ; if he omits one of lus remedies he cannot afterwards pursue it.(C) 
It has been said that there is no rule of procedure winch is founded on 
better reason and good sense (7) At tho same tune, it has been pointed out 


(1) Itamasuami Ayjar v. Vythinatha 
Ayyar, 26 5L 777 (1902); f«f« also port. 

(2) lb. at pp 706, 707. 

(3) Ittappan i'. ManaTiLrama, 21 3L 153, 
at p. 150 (1897) There are, however, eases 
in wlucb tho nature of tho right is such that 
independently of tho rule tho plamtiS is pro. 
iubited from screrm;; his claim, ib See alM 
Musumat Soondcr c. Khilloo 5Iull, 2 K tV P. 
90 (1870) 

(1) Choc hmgh i. Duhadour Singh, 1 .tgrj, 
55 (1860). 


(5) BalmaLund v ^angan. 19 A at p 3S3 
(1897) ; Umed Uholcband r Pir Saheb, 7 IS. 
131, 136 (1883). See Whitley Stokes, u. 
Anglo Inilian Codes, 397 , Sadho Saran t . 
Hawal Pando, 19 A. 93, 99 (1893) . Xarayan 
r Sbamrao, 27 B. 379. 382 (1903) 

(6) Govmd r Parashram, 25 B 161, at 
p 167 (1900) ; Chbahd Das r Massu, 4 P. It. 
Tol. 49, p. 4(1914), Trunbakv DhagwanDu. 
23 B 3IS(lS9s) 

(7) IlikinatnUa Khan r. Imam Ah, IJ .V. 
203, at p 200 (IVAJ). 
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that ■while ui oxdci to effect tlie good object of preventing unnecessary 
litigation, ainlors are deprived of rights to whicli they would otherwise he 
entitled under the general law, the Coxirts should be careful in cariyung out 
these provisions to confine their scope and construction within certain recog- 
nized limits and principles so as not to take suitors unfairly by surprise and 
to do as little injustice as possible in individual cases.(l) So far as regaids 
the party sought to be barred, the principle is that where the cause of action 
is the same and the plaintiff has had an opportunity in the former suit of recover* 
ing and procuring what he seeks to recover in the second, the latter 
suit IS barfed.(2) The distinction between this role and that of rex judicala 
is that whereas the latter rule prescribes that what has been decided or is deeniefi 
to have been decided cannot bo rabed again, the present rule prohibits 
that being put forward which should liavc been, but was not, offerea for the 
Court’s decision, and in respect of which in conseguence of such omission no 
decision lidS been given. Tlic present rule depends entirely on the identity 
of the cause of action, the bar being created by the institution of the suit and 
not by the judgmeut (3) The bat exists not because the point has been decidw 
but because it should and would have been decided if the plaintiff had put it 
forward. 

The pica under r. 2, it has been held, (4) does not involve a question oi 
jurisdiction, <»nd no Court is bound to take it up proprio motu. As it is intio- 
iluccd simply for the benefit of a defendant, to prevent him being harassed hy 
numerous suits, be should expressly plead it before judgment, if he wishes to 
take advantage of it. FuKher, wlicte objection is taken to the suit the onus 
13 on the defendant to show that the causes of action are identical and that the 
suit 13 therefore baned ; (5) and he cannot in this, any more than in any other 
matter, plead his own wrong.(6) ^ 

The former section has been held applicable to suits under the N.1V.P. 

U) Anderson, Wnglit t Co f. Kalagartu. Danku t. Oopal, 14 C. L. J. 580 (lOtl). 

liC 339, at p. 345 (1885). per Garth. CJ. (SJ &-o A'ehoo v. CWh, 15 C. 5 N.S.OO; 
Tiie same leatoed Judge, m Prumada Dasi i'. Serrao v Noel, 15 Q. B P- 540, 55t 
iodthi Naraxn Milter, 12 C. at p 63 (1835). (J) Munsharain Gonesh, 17 G W* 

said “ Row speaking lor raysell, lam Onoot (1912} 

tlioso who hclicvn that, howewr construed. (4) Mulianuaad Nui v. Jlahrvia, I58>^» f* 
». 43 has done, and will do, a vast amount ol It, No 37 

jnjusUee, and 1 am therefore particularly (5) Dpendra 1*1 ilookerjic t. Secretary of 
c.irctuUogrvc>t a construction no larger than State, 20 C. 71C (1803). 
it u ill reasonably bear.” Thcro cannot, how- (6) Subbaj-ya v. Venkatesappa, <> 31. -fO* 
c\ cr, bo any doubt that tbo rule, if applied 63 ((883) In Shaikh Punja r Shad*' 
properly, 19 ono ol jnstico and not mere Oodoy, 18 \V. It. 337 (1872), the plamt* 
Icclmic^ty, In this as m other respect*, it was held to bo prolubitcd iioia rawing t» 
injublico ensue, rt most be laid not to tho question ol tho voLdity of tho decree i 
rule but to its imptoprr application to t-ascs ho held. As to inconsistent contcotion^, wv 
Candy tv Gandy, L. It. 30 Ch. D. 57. where it 
, • was held that a patty was not at hlerty t® 

retain tho benefit o( a decUion giicn on (bo 
iiiliri >au>ic of action onto, there tan Ui no footing that Ins liability under a covenant 
limit but the caj'rjif ami the wiH ol tlic lurty contiiiucd, and at the wmo tune to iiisial 1 
ii> i ndltaa dnidr.n^, olid tlic rule Uwwloro Idsliabihly under il liad detcrBuncd- 
II dc'tgttcd to eupjut&s a kiioUs gritsaiiec. 
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Kent Act,(l) as also to buUb under Act X. ul l&oit, the principle on ulinh it is 
based being one of general equity ; (2) hut not to suita under the Dekkan Agri- 
culturists Helicf Act, that Act having been amended so as to remove the bar 
treated by this rulc.(3) Tlic Act of a guardian binds a minor unless unreasonable 
or improper, and the rule is therefore a bar to a suit by a minor who has attained 
majority and whose guardian had previously relinquished a claim (4) Tlic 
rule docs not apply where there has been no adjudication and leave has been 
specially granted to bring a fresh suit (5) 

"Suit.” — The word does not here apply to execution protccdbgs. K. 2 
deals with the frame and initiator)’ stages of a suit, and is not applicable after 
judgment and after the rights of the parties have been decided by a decree, 
in which the cause of action has merged, to proceedings in execution, any more 
than, for example, sect. H of the last Code (or 0 If. rr. 4, 5 of this) would be 
applicable (G) The question as to the appIicabUity of the prmciple embodicil 
in the section might arise in two waj’s. Firstly, where the decree gives rclicfa 
of a different character, such as a decree for possession and a decree for costs. 
There is nothing in the Code to prevent separate and successive applications 
for execution as regards each of them (7) Secondly, relief of a single character 
may be given by a money decree for, say, Rs.lOOO The Full Bench m the 
first-mentioned case reserved its opinion whether in such a ease the 
plaintifi would be entitled to split up the execution of the decree by 
huccessivo applications to execute to the extent, for instance, of Ks.lO 
The rule has been held not to apply m a ease where there were two suits, and 
where one being struck oil on the objection of the defendant, the plamtiif applied 
and was allow’ed to amend his claim m the other suit (8) An application to 
file an award is m many respects analogous to a suit, and therefore the privilege 
given to a plaintifi in a suit to abandon portion of the claim in order to bring 
the suit within the jurisdiction of the Court has been held to apply also to a 
case where the party comes in with an application to cause an arbitration award 
to be filed (9) As to whether a proceeding for revocation of probate is a suit 
or not, see ease cited (10) 

"Shall include." — Ordinarily a claim is expressly bpetified. In some 
eases, however, the claim in the prior suit will be construed to include a claim 
which, though not specially stated, is naturally implied in il So a prior suit 
for redemption of land was held to have included tlie trees on the land, and 
the Court having failed to adjudicate upon the portion of the claim relating to 


(1) Madho f. MurL, 5 A 400, F B (1883) 

(2) Adhiram t. Bsghu, 12 C. 50 (1885), 
Furbhoo r. Ramieavan, 1 A II. C H. 110 
(1800). See Ram Sunder r Krulino, 17 
W. R 3S0 (1872). 

(3) Laluehand r Gu-jaripa, 2o B lUO 
(1805). 

(4) Gopal (' Narasinga, 22 5L 300 (1800). 

(5) Venkata r. Ranga, 10 M. 100 (1887) , 
BchariLalPal r. Baran Mai, 17 A 53 (1801) , 

p. 500. 


(0) Sadbo Sarau t. Ilawal Baade, 10 
A. F B 98, 100, 101 (1803), foil. Radha 
Kuhea Lall t Radha Perahad iMngli, 18 C 
515(1891) 

(7) Ib 

(8) Bam Taruu Kooiiilofi t ll(>R->ein 
Buksb, 3 0 785 (1888) 

(9) Grub r Brojonatli, 20 W. 11, S', 
(1873). 

(10) KhirodaiuvjiBariiiaiur Ba,;aLi Sun- 
dan. 4 a L. J 492 (1900) 
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ttc trees, a fresli suit based on H was competent to tlic plaii5tiff.(l) If a niMt* 
gngor in a snit for xcdomption of an usufructuary mortgage omits to claim 
surplus profits, a subsequent suit for tbe recovery of such profits is barred by 
this 8ection.(2) The omission in a prior suit against one of several joint pro- 
misors of a part of the cause of action is no bar under sect. 43 of the last Code 
{now represented by thU rule) to a subsequent suit against another joint pro- 
misor for the portion so omiUed.(3) A plaintiff who omits to sue for a portion 
of his claim, staling that he does not relinquish it but means to sue again for 
it, can gain nothing by such statement; but, on the other hand, neither can 
such a statement furnish a reason for holding the first suit to be barred.f^) As 
regards a plaintiff's claim for relief, he must either include it or obtain the have 
of the Court to omit it, if he does neither he is barred. (5) 

"The plaintiff." — it has been held that a defendant’s claim to set-ofi 
stands in the position of a claim by a plamtili in a separate suit, and that he 
may. in relation to his cross-claim, be rightly regarded as a plaintiff within the 
meaning of the 8ection.(6) 

Conditions of applicabnity of the rule. — ^Tbe main conditions, the 
oaiatence of which is necessary for the applicability of the rule, and which aic 
dealt with in detail hereafter, are ; (a) the existence of a cause of action in the 
prior suit ; (6) which was known to the party ; (c) and which the Court had 
jurisdiction to try , and (d) the identity of parties ; and (e) of the cause of 
action, the meaning of which last-mentioned term m connection with the subject 
is subsequently defined and exemplified by reference to cases of tort, contract, 
and of a miscellaneous character. 

(a) Existence of cause of action in prior suit presuppos®^-"” 
The first thing to be considered is whether the cause of action in the second 
suit is the same as in the first. If so, but not otherwise, the second suit fa 
barred in respect of any portion of the claim which was omitted from the fust 
suit. (7) Where there la an infringement of one right and one cause of action 
has arisen, the plaintiff must make his wdiole claim once for all in one suit 
If the plaintiff liad thus an opportunity in the former suit of recovering what 
ho sceJ^ in the second, the former suit is a bar to the latter action.fS) But 
this rule, which icqoircs the whole nlaun to be put forward, presupposes the 
existence of a cause of action and will have no application where it is found 
that the former suit had no cause of action. This will generally be the case 
when the former suit waa dismissed as premature, in which case the claim 
uuy be put forward in a suit brought on the maturing of the cause of action.f!)) 


It) Dakffhiram e. Darku, 10 B. It C. U. 
300 (IBIS). 

(2) Ram Din t. Bhup Smgfa, 30 A. 225 
tIOOS). 

(3) Kamanjulu t. Arava Xtudu, 33 it 317 
(I'JOO). 

(tj Musunial Sooadcr Bibce i. KliiUoo 
Mtill,2X. R. 1' 00(1870); and wc Bfaksud 
AU r. D>t‘. 20 C 322 (HJ02) 

(.'>) M»k»u<l .Ml f. Nar;^y 20 c. 322, 


at IK 325 (1502). 

(C) Nawbut Paiuk i\ Mabc-di Narajun 
Lai, 32 C. G5l (1005). 

(7) Eskaji r Bapuji, 8 B. H. C. R- 

209 (187J) { Ittari>an v. ilan&vlkrama, 21 3k 
At pp ISO, 158. 

(8) lb , at p. ISC. 

(9) Hukui Ctiaml. C. V. f. COO. oWS 
AUuiaO Ivbau «, Mtbr Kbaii, 1813, l’-^ • 
2Cv 35 
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There is no Lar if the pbintiil Lad in fact no cause ot action m respect of his 
claim at the date of the institution of the prior eutt and bo could not have sued 
or properly 8ucd,(l) and where nothing is decided but that should he sue ogain.{2) 
In short, only the claim which the plaintiS is able to make must bo 
put forward, and only so much of the claim is required to be included 
as the plaintiff may be able to make at the time of institution of the suit (3) 
If, further, a person has a claim by reason of the defendant’s default, but is 
entitled to waive it and does so, he is not precluded by such waiver from enforcing 
his claim in the case of a subsequent default, the cause of action not being the 
Eame.(4) 

(h) Which was known to the party . — An omission to sue can only 
be a bar when the claim was knoivn at the date of the institution of tho first 
suit. A right which a litigant possesses without knowing or ever having known 
that he possesses it can hardly be regarded as a “portion of his claim ” within 
tho meaning of tho section (5) A person cannot, moreover, omit or relinquish 
that of which he has no knowledge. The provision as to omitting a claim 
clearly involves the idea that the plaintiff so omitting was, at some time prior 
to the suit, aware or informed of the claim, or aware of the facts which would 


(1) Venkohav Subbanna, 11 M, 151, 153 
[claim must have been enforceable at date of 
former suit]: Shadi v. Gaioda, 1800, F H. 
No. 127 s Raja Kilmam Singh «. Annada* 
prasad Mookerjee, 1 B. L. R , F B. 97, 100 
(180S] [tho plamtitl could not in tho prior 
luit have recovered damages] ; Balkrishna t 
Han Shankar, 8BIICBACj,Ct, 
folL in Karayan Babaji c Fandurang Ram- 
chandra, 12 B H. C. R. 148, 165 (1875) [suit 
for partition held not barred, as the property 
being mortgaged was not available for actual 
partition at tho time of tho former suit] , 
ahter if the property wUs aradable for parti- 
tion; Ukba r. Daga, 7 B 182 (1882)® dis- 
approved m Monsharam t Gonesb, 17 
C. W. N 521 (1912), Nund Lall Doso r. 
Mccr Aboo Slahomed, 5 C 697, 001 (1879) 
[tho compensation money, subject of the 
aecond suit, had not boon ilrawTi from the 
Collector’s Court until after the institu- 
tion of tho former suit] ; Mayif. Avuthraman, 
22 M 197 (1898); Chaladora u Kakkath, 26 
3L 069 (1902) [conversion complained of was 
subsequent to date of former suit], 

(2) Kakaji i Bapuji, 8 B 11 C. R at p 
208(1871) ; this case u as cited with approval 
in Beeharji «. IHijeji, 1 1 B 31, 55, 00 (1881), 
where th'- Court m the first case had tvfu-id 
to adjuduaU «p<.’n a parlKular question 


(3) Soo Hukm Cbaud, C F. C. 503, and 
cases cited in a (8), p. 654 

(4) Seo Ram Dbaj r. Dovu, 1831, P. F. 
Ka 123 (pronaton in mortgage that pnacijisl 
should be paid without interest within ono 
year , i( not paid monthly, mtoivst payable , 
m default o( payment of interest mortgagee 
entitled to sue (or both pnncipal and interest. 
Held, no ono was obhged to take advantage ot 
forfeiture, and suit for interest did not bar 
second suit for pnncipal and interest accrued 
duo subsequent to former suit], Raman t\ 
Waiira, I8S6, P R 79 Slorfgago provided 
that in default of payment mortgagee might 
sue for possession. On default suit brought 
for interest due held not to bar suit for 
possession in caso of subsequent dcfaultj , 
Badi Dibi r Sami Pitlai, 18 M 3S7 (1892) , 
and Hukm Chand, CPC 501-603 

(6) Amanat Bibi i Imdad Husain, 16 L' 
800,808(1883); s c , L R 15 I A 100, 112 
Following this decision, the Punjab Chief 
Court held that to constitute the b.ir (he 
plaintiffs must have Urn “aware of tU fae*:, 
which would haee etiaUed them to male tl e 
clams , Shadi I Gamda, 1890, P It Au 1.17, 
BatuIKunwarr Mum I.sl, 32 027(1910> 

Goraeband i liasaota, 17 C 1. .1 
tIOll) 
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give him a cau^c of action.(l) . It has also teen held that where the facts luvc 
"been fraudulently concealed, the fraud gives a new cause of action on which the 
second suit may be brought (2) ^Vhere, however, a person knows of the facts 
before the institution of the suit and omits to make a particular claim hy an 
oversight, it is no answer to say that suciv omission was due to mere mistake, 
and was not actuated by any fraudulent or dishonest motive. If the u'ords 
of a law are clear and positive, they cannot be contested by any con* 
Bideration of the motives of the party to whom it is to be applied, not limited 
by what the Judges who apply it may suppose to have been the reasons 
for enacting it (3) Nor, where the plamtifi is aware of his cause of actioD, 
IS it necessary that the amount of damages resulting therefrom should 
be knoivn or even be capable of being known. So it is a general principle 
in cases of breach of contract ot tort, that where there is but 'one caiac 
of action damages must be assessed once for all.(4) In some cases of inong toe 
cause o! suit is not complete until actual damage has ensued ; but when once 
tho cause of suit is matured, the subsequent occurrence of further damage, 
whether after or before this has been adjudicated upon, does not originate 
a fresh cause of suit 5 were it otherwise, litigation might have no cud, for in fow 
eases docs the damage flowing from a wrong or breach of contract cease witli 
one event (0) Theicfotc, as regards damage actually incurred, all must ho 
claimed, and as regaids those which have not actually accrued at date of suit, that 
13, future or prospective damage, those not known may be estimated, and arc 
therefore, in contemplation of law, deemed to be known, and must be claimed 
for once for aU.(6) 


(c) And which the Court had jurisdiction to try. — It is obvious 
tliat a pbintifl is not debarred from haiung a matter tried in a second suit if 
by reason of the absence of necessary jurisdiction it could not be heard in the 
first He is entitled to have his claim adjudicated. All that the section sap 
is that if he had an opportunity of having it adjudicated, which ho neglected 


(1) Vtiaragava v. Ktishnaeanu, 0 BL 314, 
330 (18S2); Ambav. KcttiUinma, 11 BL 23, 

26 (1S90J i MaaatboUo v. Appu, 15 3L 29C, 
207 (1892) , SanksTan v. Patvatbi, 10 it 1 15, 
118 (1885). And SCO olwervations in Doorya 
XatU V. Kafcc Naram. 21 W It. 212, 213 
(1875). 

(2) Lacbman r. 8annal i$mgb, 1 

A. 513 (167S); Bula-uil Siogh v, Ctuttaa 
bmsh. 3 N. W. r. 27, 30 (1871). 

(3) BIooQsbco Bnzloor Rubeem v. bboiu* 
aoonniisa Beguoi, 8 tV. It. P. C. 3, 22, 13 
(18G7)i e. c.. n Moo. I. A. (>S1, 003; lof., 
Uulwaat Singh v. ChittaD Singb, 3 M tV. P. 

27 (1871), which understood the P. C. ruling 
as applying to knowledge as veil as motive , 
loll in Gancs Chandra r. Ram Kumar, 3 
11 L. R , .t C, J 263 (18C9), a cam ol lonA 
fide Riiitakc ret. Bam Cbum r. Sm Dropo 
Moje. 17 W. R. 122. 127 (1872), ulierc the 


decree in the brat litigation disclosed to tI*o 
party that eho bad a larger interest than eto 
thought . foil. Syed Abdnila v. Hurbslica 
Bmgb, 2 C L J. 490 (1905). h\ Steer 
Mabsiccd t. Forbes, 5 VV. Ik Act X., !W 
(l8bG). a person having sued for an atnount 
m a certain coin, when it was duo m a 
higher com, wav held barred from suing for 
tlio difference. 

(1) Serraov. Noel, ICQ B.D.559; Dwtey 
Mnm Ci^jcry v. Witchell, 11 App Cas 127. 

(5) Rajah Nil Sfoneo Singh r. Jss»' 
Cliuadet Ghoshal, 9 W. R. 121. 122 (ISO*!).' 
lot an instance in which tho cause of action 
is not complcle imtd Uaiaago has accrued, ecc 
Datloy 3Iam Colhcry i*. ShtcLoU, 11 AJ'P- 
Cos. 127. 

(6) 8cc cases cited ante, ami Bennett 
Hood, 1 Agra. 47 (18C0) ; UfuiHden i. Hum* 
jihrey, UQ. B. D 141. 
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to a^'aiI Iiintsclf of, he cannot sue again. A rc-asonable comttuction must bo 
put upon the section, and the ^vord" “ whole *’ claim must be understood with 
the qualification, '* in so far as it is cognizable by the Court in which the suit 
can be lawfully cntcrtained.‘’{l) It was intended to prohibit a second suit 
when the whole chum arising out of the cause of action was within the 
ordinary jurisdiction of the Court in which the plaintiff had brought his first 
suit, or such suit had been made cognizable by the Court in point of pecuniary 
value by the relinquishment of a portion of the plaintiff’s cLiim under the express 
pronsion in the same section (2) If the first Court had, in fact, no 
jurisdiction in respect of the claim, or any portion of it, the plaintiff need not, 
and indeed could not, have sued. If, in the same circumstances, and in the 
belief that a Court has jmisdiction, a party docs sue, ho cannot be said to 
rclmquish or omit a claim whicli is put forward, even though erroneously. 
If, therefore, as in the first case next mentioned, a party sues and obtains 
a decree wHch is inftuctuous for want of jurisdiction, or, as in tbc second 
case, ho is refused a decree, he is not precluded from suing agam. W’hcre the 
cause of action was not split because the plaintiff did not in the first case 
citliet relinquish or omit to sue for an> portion of his claim, and the necessity 
for the second suit aro^c out of the fact that the decree in the first suit was 
infructuous so far as regarded a certain portion of the property, in consequence 
of its having been made without jurisdiction, the section was held not to app]y.(3) 
And where a plaintiff had a right to sue his mortgagor for the mortgage 
debt in the Court within whose jurisdiction the mortgagor resided, the 
fact that he erroneously claimed in that suit relief against the lands whicli 
that Court had no jurisdiction to give, and therefore refused, did not bar a 
subsequent suit in the proper Court to enforce the mortgage by sale of the 
mortgaged piopetty.(4) Tlie principle has been held to apply even where 
the jurisdiction might have existed with a permission, which was never 
applied for. So, where at the date of the former suit the land in respect of 
which the subsequent suit was brought was subject to provisions whicli 
deprived the Courts of jurisdiction, except where authority was given by 
Government to entertain a particular suit, it was held not obhgatory on a 
plaintiff to obtain the permission of Government. The latter was not bound 
to give the Courts jurisdiction, and might possibly refuse it, or might give it 
after such a lapse of time as would lie a bar to a party proceeding vnth the 
rest of liis claim. Innc.s, J , said : “ If at the time of a cause of action so 
arising to a plaintiff, or in the interval between that and a subsequent date, 
any part of his claim is not cognizable by the Court, it cannot, I thinlc, be 
intended that he must postpone his suit for the cognizable portion of hi.s claim 
until the Court acquires jurisdiction over the portion at present uncognizahle, 


(1) Pattarary JIad&li t' Audimula >[u<lali, 
.IM II. C.R. 410. 422 {1870) 

(2) SuIiIm r,au r. Rama Rau, 3 
IL (t R. 370 (1807) [iff.. Pattaravy « 
Auclimula, 3 M. II C. R 419; Kihal Sinph 
« Jowaya Singh, 1881, P. R. No 162, Gnsh 
Chunder t. Ilamf»<uree,22 W. P.. 308(1874]}. 

(3) Rung*«! Singh r. Soodist IaU, 7 G 


739, 747 (1881). Gnsh Chundcr t Ramen- 
euree, 22 W. P. 3ftS (1874). 

(4) Narstinga r Wnkatanarajana, 16 21. 
481(1892) SecRaraSoondore Kniluio, 17 
W R. 380 (1872) (where a former judgmcDt 
dmilml that the plaintiS had no eausc of 
arlion there iras no can«eof action used ard 
detemuned} 
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or be barred of all future remedy Iot tbe recovery of that portion.'’ (1) 
the Code of 1859, -where property \ras in two diatiicts, it was necessary to 
apply to ttie H»gb Court under Beet. 12 of that Code for Banction of the trial 
It Tvas held in some cases that a pla’mtiS was not bound to include all such 
properties in one suit, and to apply for eanction, and that be might sue 
separately in each distTict.(2) The Calcutta High Court, however, held that 
a plaintiff should include all properties and apply for sanetion.fS) Sanction, 
however, is no longer necessary for the ciercise of jurisdiction over the whole 
property by a Court in which any portion of it is situate, and the plaintiff has 
now an absoluto ngbt to sue for the whole of the piopoity situate in several 
diatricta, iti any one of such districts. A suit, therefore, for partition must 
include the property m all the districts, and a suit for partition of property m 
any one district will not be allowed.(4) The principle applies to defect of material 
as of local jurisdiction. The former Court must have had jurisdiction to try 
the particular question raised in the second suit. ‘Where the former euri 
instituted in the Revenue Court, a subsequent suit in the Civil Court is net 
barred m respect of a matter not triable by the Revenue Court (6) 

(<f) Parties must be the same. — ^Not merely must both suits arise out 
of the same cause oi action, but they must bo between the same parties, w 
between parties under whom they, or any of them, claim.(C) This nyo 
bats a second suit only when the plaintiff in that suit was also the plaiuhS 
in tho fust (7) But if a person would have been barred, so will a person 
claiming through him as heii,(8) or assignee And ns a plaintiff having so 
entire demand cannot divide it into distinct parts, and maintain separate actions 
upon each : by parity of reason he cannot by an assignment enable others 1° do 
it (9) In the under-mentioned case (10) it was held that the Advocate-Genera 
as plaintiff in that suit was barred by a decree in a previous suit under th>a 
section. The trustees in that snll, having then omitted to ask for an account, 
could pot sue again. The Advocatc-Gcneral represented the same intertsls 
as they did, and was therefore equally bound. It was, however, held ths 
even if that weie not the case, the Court, in the exercise of its discretion, woul 


(1) patlativy r A«<limul», fi 4L H. C. R 
419. 422 (1879) 

{2} SatlM Ran t*. Rama Rau, 4 4L H. C. R. 
370 (1807); xef., Pattaravy r. AuditauU, 5 
4L 31. a R. 419 (1870); Wibal SingU r. 
Bowayft Bmgh, 3891, P R. No 162; Uist, 
3IaTi Navayan v Oanpatrav paji, 7 R. 272, 
279 (1883). 

(3) Jumoonar RamasoomlcTy.SWMV US 
(IfeO*,) 

(4) AnupShahr JaswantfihaU.lSai.r.R. 
No. 10. ppo llnVm Charol. a P. C 307. 
nivl ti 29. onf'. 

(r.) llaUm I. Nwlim GnI, 1898. P. R. 
No 30; Rawla r Alxidi. 4 A. 189 (1889): 
Imami i. Gohinil, 4 A. 3l8 (1832); riinnni 
Ifll r. Rann^j»-*t ffioRli, 0 A. 23 (ISSfl) 


(6) Balraakumlf Sangari, 19 A. at pp.3S3. 

38i (1897); and see Hingu U1 v. BaUoo 
Ram, 24 A. 553, at p. 654 (1902). in which ij 
was held that as reganls tho dofcniun 
Gaeoshi, who waa not a party to tho fomwr 
auit, a 43 had no application. 

(7) Dliani Ram Bhaha v. Bhognath Shah-*. 
22 C. 692. at p. 707, in which cn<.c tho 

tlQ had Ijccn defondant in tho fotincr su't- 
Aawgnrda minors, title ante, p 577. ^ 

(ft) RooTuj Porslmtl f, Fahcb W, B- 
25(ia}5). 

(9) Grain v. Aldrieh, 38 Chi. SI i (Am> r.) . 
cited in Ifnkm Char>d, U P. C. SIA 

(10) Advocate General of Ronihiv ' 
pHUialral, 1ft n S,7l (IftoJ) 
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not direct the Account asked for. As regards defendants, however, it 
is to be observed that this rule has reference to the iuhjfci-inatter of the 
claim, and not to t^c persons against whom it may he made (I) It occurs m 
an Order which relates to the frame of a suit, and not to the array of 
parties. It lays down no rule as to who is to bo impleaded as a defendant, 
and does no more than provide that the plaintiff must include, in the relief 
ho asks for in bia plaint, the whole claim ho is entitled to make in 
respect of his cause of action againat the defendant. It nowhere pitscriheB 
that where one person hna two distinct cause.s of action, dllTercnt in their 
nature and in their incidents, respecting the s-ame property, one against one 
person, and one against another, ho is bound to join those causes of action 
in one suit (2) Kot only must the plaintitl be the same, but the bar applies 
only to a suit against the same dcfendant.(3) This rule does not affect tliat 
which lays down the principle of bar for jointness. The principle of the maxim, 
A'cino d(hct Us vexari, applies not only to the case of one individual being sued 
twice for the same cause of action, but also to the case of a person suing twice 
on the same contraGt.(4) Ihc rule that a decision ogainst a joint, not joint 
and several, contractor, or a joint tortfeasor, is a bar to a suit against another 
contractor or tortfeasor, while proceeding also on the gronnd of uuity of cause of 
action, is based on a different principle, viz. merger of the right of action in a 
judgment.(6} 

(e) And there must he identity of the eanse of action.— In order 
that the action should be a bar, the cause of action must be the same in both 
suits; both claim and remedy have reference to the same cause of action. 
The rule has no application where the causes are distinct. The rule 
docs not compel a plaintiff, who has several causes of action, to lump them 
together under the penalty of having a subsequent suit barred. It applies 
only where there has been a splitting of a single cause of action As pointed 
out by the Privy.Couocil, the “ section does not say that every suit shall include 
every cause of action, or every claim which the parly bos, but every 


(1) Xobin Chandra v Slagantars, 10 
a 024, at p. 927(1834) 

(2) Balmakunc! t. Sangari, 10 A. 370, at 
pp 334, 3S9, 3S0 (1897) 

(3) Sabi^cr Khan i Kali 1 W. R. 
199, 201 (1804) ["if the present suit includes 
persons who were not defendants m the 
former suit, it is at least as to such persons 
wholly unaffected by the sections referreil 
to”]; Dial Singli r Jowala Deri, 1890, 
P. R No 03 [tho Court observed that *' it 
followc<l from the authorities that tho 
identity of the defendants is essentbl when 
the bar under s. 43 is pleaded In 
Ramayya r. VenLataratnam, 17 XL 122, 123 
(1393), tho section was hold not to apply as 
the defendants were bom subsequent to tho 
former suit ; and cf Canpat Rai r. Tlira 


Smgb, 1691, P. R. No. 29; Balmakund v. 
Sangari, svpro. And in Uadud v. Jaleem, 4 
X.W.P.H.C R.142 (1872),IVarson,J,dis. 
Bentuig(intburcspect,itiBSubinitted,rightly). 
held that the section did not apply, and said, 
that the direction that "erery suit slinll 
include,” etc , is to bo understood, in respect 
of the defemlants, impleaded in that suit ; 
but see also Marti o. Dbola Ram, ]0 A. at p 
173 (IS93) 

(4) Cambefort t. Chapman. 19 Q. B D 32. 

(5) 5e« the anbjeet, which is foreign tqtho 
section, treated in Ifukm Chand, RcS Jud. 
731; C.P.CL&51: and tho leading decision 
of Kendall r. Ifanulton, 4 App Chs. SOI, 
which has been rrfeirrd to in nnmerous cases 
in this ronntry which will lio found in tho 
test boohs eitcl. 
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suit aliall include tlic wliole of tlio claim arising out of the cause of 
action, meaning the cause of action for which the suit is brought." (1) 
It has also been held, in the under-mentioned case, (2) that a plaintiff was not 
bound to alter the nature of hia suit upon the addition, at their own 
instance, of certain persons as defendants. In this case a stiit had been 
brought by A for tbc recovery of certain moveable property. Two persons 
were in possession of a house, which, as well as the moveable property, 
had originally belonged to the same person. They were, on their own 
application, added as defendants. In a subsequent suit by A’s son to 
recover the house, it was held that his father was not hound to set up a claim 
to the house in the first suit against the added defendants. To have done so 
would have been to alter the nature of the suit as originally brou^t, and to have 
offended against the provisions of sect. 44 of the last Code and 0. II. rr. 4, 6 
of this. 

As in the case of res judicata, the claims in the two suits must have been 
made under the same title. The plaintiff must not only be the same person, but 
lie must be suing in the same right. Thus, o suit for damages, under Lord 
Campbell’s Act (corresponding to Indian Act XIIT. of 1855), is no bar to a suit 
for damages suffered by tbc personal estate and effects of the deceased, inasmuch 
as the action under the Act is not connected with the estate of the deceased, 
and the damages recovered form no part of that estate; whereas the second 
action is brought by tbe executor or administrator as representing the estate of 
the testator or inte3tate.(3) 

In order to determine whether in any case the causes of action in the two 
suite arc the same, it is necessary to determino what was the cause of action 


(1) Pittapur Raja v. Surya Rau, 8 M. 620, 
624 (18861; 6. c,12l A 119; AmanatBibi 
t' Imdad Husam, 16 I. A. Ill, 112 (1883) ' 
^labomcd Rcasat Aii v. Hasin Baou, 20 1 A 
168, 163(1893); Subbayjar. Venkatesappa. 
ii JL 40, 82, 63 (1882) ; Thyila v. Kunbamed, 
4 308, 310 (1831); Fragji r. Endarji, 9 

B. H. C. R. 257 (1872) [altbougb tbo Godo 
allows of claims arising from different causes 
o( action being included in one smt, thero is 
no provision wUch makes it obligatory] ; 
'I'lruiviti t'.Narasimba, II M.210,211 (1887); 
Ambu V. Ketldamma. 14 M. 23 (1890); 
Bulwant r. Chittan, 3 N. W. P. 27 (1871); 
Oanesb Chandra v. Ram Kumar, 3 B. I.. R. 
2G5(18G')); Bungseo Smgh r. Soodist Lall,7 

C. 739, 717 (1881); Audi r. Tliatb.a, JO M. 
347 (1887) [the claim and the remedy men* 
tionid in s. 43 hare hko reference to tho 
cause of action litigated in- tbs prsvious 
suit]; Uilml r. lUji, 1801, P. R. No. 23; 
Ctiunni Ini r. llsnaspat Bingb, 9 A. 23 
(1880); Bnlmaknnd r. Sangari, 19 A. 379, 
*(83 (1807) [ilic tuo essontiats an* same eaino 


of action and same parties] ; Munstec 
Buzloor Buheem v Shumsoonnissa Begum, 
«W. R P a 312 (1667); Naro Balvant c. 
Ramchandra, 13 B. 320, 329 (1883); Bik 
ramaSingbv Prab Dial, 1889, P. R. No 129, 
cited Hukta Chand, C. P. C. 601 [ejectment; 
claim for mesne profits] ; Purshottatn *'• 
Atmaram, 23 B 597, 001 (1899); Narayan 
r. Shamrao, 27 B. 279, 388 (1903); P^ama- 
Bwami Ayyar v. Vythinatha Ayyar, 2 0 Ik 700 
(1902) [tho real test is whether tho cause of 
action IS tho same and not whether the 
transaction is sought to bo established iu 
diBcrcnt modes or by different means]! 
iVconath Mukerji r. Bishnath Pra-uid, 29 A 
250 (1900) [cause of action tbe mmoji 
Maung 1*0 v. SIo Lon Ma Gale, 38 C. 62‘J 
(1011); 31 1. A. 110; 14 & L. J. 15; 
for divorce and partition in Bnrraali. 

(2) Hingu Lai r. Baldco Ram. 21 A 653 
(1992). 

(3) I.rggolt r. Groat Northern Bail'iaj G’ • 
1.. It 1 Q. B. D 590 
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in the former suit and this cause of action, it has been held, must be sought for 
between the four corners of the plamt.(l) The Court has not to gee how the 
facta stood upon the finding of the Court in the first suit. The question to be 
determined turns not upon what was the proper suit for the plaintiff to have 
brought, or the proper remedies for him to have applied for, having regard to 
the facts as found upon the trial of the first suit, but upon whether the causes 
of action alleged in the phaints in the two suits are one and the same, or ore 
distinct.(2) The cause of action as alleged in the plaint cannot be altered by 
the result of the siut.{3) So where a suit for confirmation of pc^scssion is dis- 
missed upon the ground that the plaintiff is not in possession, such suit is no 
bar to another for recovery of possession (4) Andin the under-mentioned case (5) 
it was held that there was nothing m the former section which would justify 
the Court in going behind two bonds to consider the circumstances out of which 
they sprang, albeit those circumstances might themselves at the time constitute 
a cause of action. 


Meaning of " cause of action.”— The meaning of the term “ cause of 
action ” has been discussed in the notes to sect. 20 and 0. I. r. 1, ante. The 
question of the identity of the cause of action in the two suits will depend con- 
siderably on the ciicumstancc whether, in cases other than those in which the 
cause consists merely of a right, the term is used in its restricted sense of the 
infringement of a right ", or in the wider sense both of the right and its infringe- 
ment. The wider the meaning which is attached to the term ‘‘ cause of action," 
the more restricted is the operation of the section ; for if the term is composed 
of only one element, there is more likebhood of the identity of the two suits 
than where their identity is required in all of several elements. The term has, 
in connection with this section, been defined in a number of cases in its wider 
sense, (6) though there ate others in which the term appears to have 


(1) Jibunti Nath Khan v Shib Nath 
Chuchcrbntt^, 8 C. 819, 822 (18S2), Nonoo 
Singh Manda f. Anand Smgh Monda, 12 C 
291 (1885). Aa to plaintiS not knowing 
nature of defence, ecc lit. Ack]00 1'. Lalla, 23 
W. R 400 (1875) In order to «eo whether 
there 13 a bar of ret judicata, that i3, to teo 
what was heard and decided, it u nccessarj 
to look both at the pleadings and indgncnt : 
Jagatjit Singh r. Saruhjit Singh, 19 C. 159, 
172 (1891) : SCO notes to a. 11, ante. 

(2) Jibunti Nath i' Sliib Nath, evpra, at 
pp. 823, 821. 

(3) Ittappan f. Hanayikrama, 21 M. 153, 
157 (1807). 

(4) Jibunti Nath t Stub Nath, aupra , 
Nonoo Singh c Anand Smgh, supra , Komola 
Kanuny v. I/ikcnath Kur, 8 (X 825 (1882) ; 
Mohan Lai v Rilaso, 14 A. 612 (1892) ; ret, 
Tliakoro Bocliarji v. Thakoro Pujaji, 14 B 
31, 51 (1880); Ambu r KetlJamma, 14 3L 
23,21(1800) See, however, Nathu r Budhu, 
ISB 637,612(1893); the Court exprr«wd an 


opinion o6t(er that s 43 nust be applied as if 
Ibo facts bad been as found by the Court ond 
not as alleged u the plaint; Bamlc Ah t 
Gokul Jbsir, 34 A 172. 183 (1911). 

(6) Umed Dhoicband c. Pir Saheb, 7 B. 
13t (1883) 

(6) Jibunti Nath v Shib Nath. 8 C 819, 
822(1882); Nonoo Singh r Anand Singh, 12 
C 291, 294 (1885) ; Ittappan e; Jlanankrama, 
21 3L 153. 156 (1897) . Kam Bhaj r Devia, 
1881, P It Ko 123 (in which case the breach 
was one. but the antecedent rights were 
distinct, and in which Brandrctli, J, ex- 
pressly ohserved that both the antecedent 
right and the breach srerc ncces.sary to con- 
stitute the cause of action], Salima Bibi t- 
Sheikh Mnbammad. 18 A. 131 (1895) ; Shco 
Prasad v t^it Kuar. 18 A 403 (1605). 
Ita};o Kocr t. Dclu Dial, 18 A. 432 (1895) ; 
m Dial Smgh r. Jowala Devi, 1696, P. P,. 
Nol 68, it was pointed out that while the 
term >s also used in the Code m its lumted 
sense, as in the fonaer a. 26 [see Haramoni 
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been understood, tbougb not expressly stated to have been used, in 
its restricted sensc.(l) 

It was Bwd o! the last Code that the term “ cause of action " had not been 
used in all its sections in precisely the same scn3e.(2) It is to be construed 
with reference rather to the suhstance than to the form of action.(3) Tbe 
test has been said to bo whether the same evidence and arguments apply iu the 
two casM (4) 

The cause of action must be distinguished from the subject-matter (5) of 
the suit, fts well as from the relief (0) claimed. The words have no relation 
whatever to the defence, but refer to the grounds set forth in the platDt.(<) 


Daisi T H»ti Churn Choudliry, 22 C. 833 
(1S9S», in the peicnt rule the wider moaning 
w(i5 intended : as has »lso boon held to ho 
tbo case lor tho purpose of former a 49 
{SCO Jhaman Lai v. Sant Lai, 1807, P- R No. 
43} t 3It}rti t* Bholft Bam, 16 A. 165 (1893), 
citing Read v. Brown, 22 Q R D. 128, but 
m which the decision of the majority was 
rather in facour of tbo opposite construction : 
Hukm CJiand, C. P. C, 611 ; Balmatund v. 
Sangan, 19 A 379. 384 (1897); Dampana- 
boyina o Aildala, 25 M 736. 739 (1002); 
Narayan r. Sliamrao, 27 B. 370. 385 (1903). 

(U Sec Uukin Chand. C. P C. 511, 612 
See cases cited, post 

(2) Anderson, Wngbt 4: Ca v. Kalagurla, 
12 d at p. 347 (1885 ) ; tlauln Mohammad 
V. 3Iuhammad Abdul, 2t I. A. 22, 26 (1896). 

(3) Duncan Bros f. Jectmull Grccdbarco 
JIuU, 19 G 372, 379 (18921. os Jo tbo caso 
o! the rule relating to res judiaUo Tho 
“ cause of action, into whateter Protean 
forms jt may bo moulded by the ingenuity of 
ph odors, IS to bo regardeil as tho same if 
it rests on facts which ato integrally con- 
nected with those npon which a right and 
Infrmgcinent of tho right havo already been 
nnco asserted as a ground for the Oourt’a 
interference,” per West, J., Vishnu v Knah- 
nsrao, 11 B, atp, lOSn (1874). The difficulty 
in the way of interpretation of tlua term in 
tho Ckido has now been removed by tho 
amendment of a. 26 (now O. I. r. 1)- 

(() Appasaixu V. Ramasami, 9 3[.379,28I 
(1880); Narayanr SbamToo, 27 B. 370, 383 
(1003) ; 8 c , 5 Bom. U' R. 233 ; Rangayya 
r. Narjuppa, 21 >L 491, 499 (JDOl). P. G; 
Brunsden r. Humphreys, 14 Q B. D. 148; 
In Naro Babwiit r. Ramchsmlra, 13 B. 329 
(J8SS), ir was pointed onfc that the erWenee 
in the two soi** was essentially diRerent. 
T|ietr«t,howe%er.«asn*»t acceple*! by BJee» 


C.J., in Murti e. Bhola Ram, 16 A. IW, I>3 
(1893); and in Anderson, Wright & Co. r 
Kalagurla, 12 G 339 (1885); Gartli, CJ. 
held that tho different actions required 
different evidence, though Wdsos, J-f hew 
that the former b. 43 applied on tbs ground 
that though there were sereral breaches they 
were under ono cootract. More propery * 
can bo described as a rough test : putshottim 
r Atmaram, 1 Bom. L. R 70, SI (ISW); 
e c , 23 B. 607 ; and sec aa to different issues 
Soorasoondereo Dabca r Copal 1*11 Thaboor, 

19W.R. 141 (1873). 

(5) Sco Suddatuddm Abmed v Bamosd- 
hnb Roy Cbowdhty, ISO. I45, 1(50 

which tho Full Bench, holding that tbo 
dismissal of a suit for rent at an enhanf* 
rate was no bar to a subsequent suit foj' 
at the rate origmally fixed, observed that 1 
might bo tho subject-matter was the 
but the cause of action waa not 

(6) Shankar Baksh V. Doya Shankar, W 
422 (1887) [difference in tbo modo ofrc/icf 
d<«*8 not affect the identity of the ^ 
aetion] ; Narayan v. Shamrao, 27 B. ' 
(1903); Nagathat w. Ponnusami, 13 ob «b 
4S (1880). In whieh case tho rebel 

to beaubstantiallytho same though the cau 

of action was different [suit to cancel 
ment; suit to declare that it was not m 
tended to tabj effect) ; Rangayya v- A-*"- 
jappa, 24 M 491. 499 (1901). in vih«“ 
relief asked for noa different hut the cflu-*”*. 
of action was identical in tbo two 
Narayan », Shamrao, 27 B 379, 383, *'•* 

(7) Dampanaboyina o Addala, 25 31. 7.^6, 
730 (1902), in which aI«o, at PP 7 «5-7-‘J- 
distinction between “cft<i-so nf action 

“ same matter,” in s. 26 of the former Co* e,i 
\io5ntcd out 
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If the causes of aetinn in two suits are srpaTate, the fact that the suit which 
might have preceded in point of time has actually been posterior does not 
afiect the question. (1) Kor does the fact that Joinder of claims might he 
made rvithout being open to the charge of multifariousncM take away the 
plaintifTs right to bring separate suits in respect of separate causes of action. 
Bccau«c a plaintiff has not formerly availed himself of the right to Join 
separate claims when that is permissible, that is no objection under this 
section to a subsequent suit (2) * 

Prior valid causes of action cannot he made into one by a transaction 
which is inoperative in law and challenged ns such in the suit. So a suit to 
cancel a release, obtained by duress, of all claims against defendants, and to 
recover the amount of one such claim, was held to he no bar to subsequent 
suits upon other causes of action so released (3) The same rule applies if a 
document is inadmissible in evidence, and, in consequence, a party sues on 
the original transaction prior to such document. So where a balance was found 
due between the parties, and a promissory note was executed providing 
for Us payment by instalments, and tho note being inadmissible for want of 
stamp, the plaintiff had to sue on the original transaction, he was held to be 
bound to sue for the full amount, and a suit for the amount due for some of 
the instalments provided for in the note was held to'bar a subsequent suit for 
the balance (4) 

The duty to obey a foreign judgment is a new and separate cause of 
action from that of the original cause of action to which the judgment gave 
effect (5) 

Hach tight which gives a right of action, as also, as a general rule, distinct 
acts, constitute separate causes of action (6) So as regards separate rights; 
a cause of action in respect of injury to a proprietary or permanent interest 
in an estate is not the same as that in respect of injury to a temporary or lease- 
hold interest *, (7) and the cause of action accruing to a co-sharer by reason of 
exclusion from joint possession is not tbe same as that which he possesBos to 
have the joint estate partitioned , (S) nor is tbe cause of action the same in a 


(1) DoorgaNftthBoy f RoyKalecXarain, 
24W. R. 212, 213 (1875) 

(2) So<3 In re Hurco Mohun Paramanick, 
15 W. R. 4S0 (1871)5 B c. 14 B I* R 
418, 410; Lalucband v Girjappa, 20 Q. 
409,474 (189.')); Dampanaboyina v. Adclala, 
25 XL atp. 745 (1902) ; astoaltcrnatirc relief 
see SudduTudclin Ahmed r Banimadhub Roy, 
15C atp. 149(1887). 8o the fact that a prior 
mortgagee might have been, but was not, 
impleaded did not bring tho case within the 
Koetion : Balmakund Sangari, 19 A at p 
3SS (1897). RTicro there are Bcparalo causes 
of action against separate defendants, in 
ro'pect of which tlicy ore not jointly con 
eerned: Raja Ram Tewary r I.uchmun 
rersbad, 8 W. R l.'l (1807), the plaint will 


(3) Suhbaya r Vcnkalesappa, G M 40 
(1882) 

(4) Bonarsi Baa o. Bhikan Daa, 3 A. 717 
(1881), Oldfield, J . diss. 

(6) I«kshraanaD r. Rarappan, G M 273 
(1882) 

(6) nufcm Chand, G P C 513. 514. 

(7) Upendro l«l Mookerjee » Sceretary of 
State, 20 C 716(1893) 

(8) Abdan Kasu t Rasulaa. Jil G 3S5 
(1892), the Bwt, bowcTer, may be barred 
wbero the cause of action in each cave waa 
partition. So a aut to partition debta bars a 
aubsequent suit U> partition lands: Ukha r. 
Bags, 7 B 182 (1882) , disapproved in 
Moti*1>sram r Gonesh. 17 C W. N 521 
(1912) In, howeirr. Ittapjian r Manavi- 
krama, 2l JL 1.53, 158, IGl (1897). it teas held 
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Suit to recover possession of land upon the strength of alleged title thereto, 
and a suit based on the fact that there was no title, and that for the consideration 
money plaintiff got nothmg.(l) And when plaintiff had first sued for ejectment 
in the Revenue Court and afterward** for rent prior to ejectment under sect. 34 
of the Agra Tenancy Act of 1901, it was held that the causes of action were 
distinct and that the latter suit was not barred by rule 2 of this Order (2) A 
right of a Jfahomedan widow to dower is distinct from a right to a life-interest 
in the estate of her deceased husband (3) Similarly, a suit for maintenance 
is distinct from a subsequent claim for a share in ancestral property.{4) If a 
suit for partition has been brought, but for some reason the properties have not 
been actually divided by tbe decree made therein, it is open to any one of the 
joint owners to maintain a subsequent suit for partition (5) A Burmese 
Buddhist husband’s suit for divorce is distinct from his suit for partition hasecl 
on divorce.(6) 

Torts. — As a general rule, every tort is a separate and indivisible cause 
of action. So a claim in respect of a distinct prior tort need not be included 
m a suit on a subsequent one, and will not be barred by the suit on that other, (7) 
even though the suit brought might Lave embraced tbe claims on both 
tlie torts.(8) Eacli of several wrongful alienations of property constitutes 
a separate cause of action (9) A suit for recovery of land A from ^ 
is no bar to a suit for the recovery of land from T, though the title thereto 
is tbe same, and tbe causes of action may have arisen at the same time, 
both the persons withholding and the property being difierent.(10) An act 
prejudicially affecting more than one person gives to each a separate cause of 
action, as if the act done to each were separate. So a libel against several 
persons has often been held to afford a separate cause of action to eacb.(ll) 


that the right of a tenant in common to have 
each £eld separately dindctl was <lillcrent 
from the right to claim partition of all fields 

(1) HanumanKamutr HanumanMandiir, 
la C. 31 (1887). 

(2) Xandan Smgli t Ganga Prasad, 35 
A 5U(F B.)(I013) 

(3) Jlshomeil Ifca^t AIi r Ifasin Band. 
21 C 157 (IS*W> ; s. c , 20 1. A. IW. 

(4) Pramada Dasi v. LaLlii Xarain, 12 G. 
00 (1883) 

(3) 3Ionsliaram r. Gonesh, 17 C. W. X. 

21 (1012). 

(0) ^fauDg Fo r. lUa Lon Gale, 15 
C. W. N. 7CG (IBII) 

(7) MababccrSingli r, RamUiajjanSali, 18 
C. 345 (I8S9). 

(8) Hukm Chand, a P. a CIR. 

(0) LooIooSingiir.KajcndurLnlia.RTr.It. 
301 (1807) . Pragji v. Endarji. 9 B. It a R 
257 (1872): Rao Koran 8uigh r All, 14 
>roo. I. A. 187, 100 (1871) [suit to impeach 
nlionation^ l>y HiihIm widow and mother; 


suit to set aside mortgage granted by them 
before alienations] ; Sliafkat-un-nissa i’. Shib 
Sahai, 4 A. 171, at p 173 (ISSl); Jehaa 
Sawak, 1 Agra, F. B. J09 (1860) famt to 
set aside alienations by Hindu widow to A , 
tbo same to B] See also in connection 
with tho subject of alienation. Bam Loebun 
Lali r. Gour Persbad, 6 X. W. P. 172 (1873) 
[suit to set aside alienation of half share 
made by guardian ; suit for share rccoreml 
by alienee in execution in another suit], 
Debi Prosad Chowdbury v. Golap Bbagat, 
40 a 721 (F. B.) 

(10) Dampanabojina r. Addala.-SR '3 
(1902) ; as to suits against several abenecs, 
tide pp. 742, 743, ib 

(11) Hukm Chand, C. P. U 527; and see 
All Sprang v Bcadon, 11 C. 324 (18S5); 
Sabma Bibi r. Sheikh Mubanimad, 18 A. 
131, at p. 133 (1893); Pvaj'jo Kuar r. R'bi 
Dial, 18 A. 432 (1806); llam.inuja r. Do’®- 
nayka, R JL 301 (188.7) 
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Even in the ease of the same pereon, if his rights in several capacities ore 
infringed, there \Till he a separate cause of action to him, inasmueh as he 
will be considered in each case as if he were a distinct pcrfion.(l) Whore the 
plaintiff’s right is infringed by more persons than one, and by different acts 
done separately by each of them, the plaintiff has a separate cause of action 
against each of those pcr8ons.(2) A tort, though connected with a contract, 
constitutes a distinct cause of action from hrcach of tho contract, and so n 
suit for the. hire of a carriage will not bar a suit for the injury done to it 
during the hirer’s use of it (3) And so as regards distinct acts constituting 
distinct causes of action ; where, for instance, some co-sharers sell their shares 
on different dates to different persons ; each sale gives a distinct and separate 
cause of action to the remaining co-sharer claiming all the shares sold by nglit 
i>f pre-emption (4) 8o uUo a suit on an unduU stamped instrument, for 
which the plaintiff had to pay dulj and penalty, does not bar a suit for 
recovery of amount so paul,(C) there being two diolmct causes'of action, 
one of which accrued since the institution of the former suit Unity of 
title to different propcrtic.s injured doca not make the differont acts causing 
tho injuries a single tort. So a man’s right to enjo} a piece of land nuy 
depend upon one and the same title ; but if he is ejected from different 
parts of it by ^stinct acts of ouster, each act of ouster would constitute 
,i distinct and separate' cause of action.(G) There ib, it is submitted, no 
question but that there is no uiuty of cause of action in such cases where there 
is uo unity in the act of dispossession, even though the plaintiff’s title 
may be one and the same. So, conversely, if the alleged wrongs be 
distinct and separable, committed by several persons, and proceeding from no 
combination or conspiracy of such persons, the wTong-docr« must respectively be 
sued separately in respect of their own misfeasance, and not collectively in 
respect of wiongs to which they have been neither directly nor indirectly 


(1) Hukm Cliaad, C P. C. 528, and 
aatbontica there cited. 

(2) Balmakund V. Sangari, 19 A at p 3S4 
(1897) It cannot bo said that a cause oi 
action against one person is a part of the 
cause of action against another, though it is 
not a joint ono against both Danipana- 
boyina r. Addala, 25 2L at p. 740 (1902). 

(3) Hukm Cband, C. P. C 52S , citmg 
Shaw f Beers, 25 Ala, 419 (Amer ) , and 
cL Doorga Nath f. Roy Kalcc, 24 W R 
212 (1875) [suit by lessor to recover lands 
resumed by lessee ; smt to recover lands 
leased] 

(4) Kahan Singh v, Gur Dayal, 4 A 163 
(1831) Sco Balmakundf Sangan, 19 A at 
p 381 (1897). Sco Harbans i- Tota Sahu, 32 
.V. 14 (1909) 

(5) Ishar Baa r. Masnd Khan, 0 A 70 
(18S3). 

(i>] JardiQe Skinner & Co r. Ranee bhauia 


Soondurcc, 13 tv. It I96(l8<0). RiayatuUah 
l^an t. Nasir Khan, 6 A 616 (1881) , Kara- 
fan c Sbamraw, 27 B 379, 385 (1903). 
<?tt(rrewhetb<*r JumoonaDasscer Bamasoon 
dcrcc, 2 W B 143 (18C5), which held to the 
lontrary, and aa to which, see Madda Smgh 
t Bukan Singb, 18SI, P. R No. 9, waa 
correctly decided. See on thia ease Hukm 
Uiand,C P.U.532, O'Kincaly.C P C 110 
InRamSoondnrSliaha.20 tv R 103(1873). 
tho Court remanded the ease to ascertam 
whether there were separate and distinct acts 
of dispossession, andececascscited post, and 
cf Flttapur Baja « Suria Rau, 8 5L 520 
(1885), where there was umty of title, and 
Bamhairy Mondul i. Mothoor 31ohuu, 20 
tv. B. 450 (1873) faults for possession of 
shares of different properties all bought with 
joint funds, but in different names and at 
different timesl 
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parties, (1) A question may, liowcver, arise as to tlic unity of the cause of 
action where there is unity of the act of clisposscssjon, that is, infringement, 
but different rights infringed. If the term cause of action” be given its 
wider sense, then in such cases it cannot bo said that there is identity of cause 
of action. It has, however, been held that it is not the title upon whtcli 
a party relies, but the infringement of it, which constitutes his cause 
of action (2) The fact that a defendant’s title rests upon different and 
distinct transactions, supported by distinct and separate evidence, docs not 
necessarily imply that to a party contesting that title there are different 
causes of action warranting separate suits (3) The unity of a tortious set 
is not affected by the different modes in which it causes injury. Thus, in an 
action for malicious prosecution, the plaintiff may recover damages not only 
foe his unlawful arrest and imprisonment and for the expenses of his defence, 
but also for the injury caused to bb good fame and character by reason of the 
false accusation ,* and, m consequence, o subsequent suit for the latter wiU be 
barred (4) 

An act sometimes consists of a series, and so may an act constituting a tent. 
The various acts may thus constitute a single wrong, so as to furnish but a 
single cause of action. As a general rule, acts of a similar character, pexformed 
in pursuance of the same general purpose, constitute one act and one tort, 
particularly so if the acts are done at the same time, or in actual cDi}tinuation.('^} 
So a libel constitutes a single cause of action, even though it consists 
of several statements in the libellous pamphlet. A litigant cannot select one 
lioition of a libel as the ground for one action, and another as the ground for a 
second, and so on (6) 

Generally, where goods are wrongfully detained after seiruxe, the deten* 


(1) KooikIud LaI V. Bao Hunmul Sutgb, 3 
N. W. r. SG, 87 (1871) ; ao<l ecc Muss! Rulta 
Bibco f. Dumreo Lai, 2 N. W P. 153 (1870), 
iQ vhich, though tho plauttiO’o title was ono 
sod tho eauie, tfacdiflcrcDt ahcoations sought 
to bo set aside n ore held to constitute distinct 
causes of action Tho question of combioa* 
tion or abscoccof concert affecting or not the 
unity of tho cause of action, has been con- 
sidered with reference to misjoinder in tho 
fulloningcsscs — GnjadburPershadr. Kabcb 
Roy, 18 tv R. 203 (1873); Omar All t- 
WeyUj'ct Ah, i C. L. R. 455 (IS79) ; LoLo 
Xsth Surma r. Krsbar Ram, 13 C 147 (1886). 
There was held to ho comhioation and ono 
and the earuo causo of oefion against all 
derendants in Sadfaendho r. Durga IXisi, 
14 0.435(1887); Ram NaratnDuUi'.Aonoda 
Prosad Joshl, 14 C. 6SI (1887); Sfangul v. 
Cirdhori, 1802. P. R. K'a 137; In Ifurro 
.tlonco r. Onotool Chundcr Mookerjee, 8 
\\ . R. (Gl (1857). It was held then was none. 
fHC /fiikm Cliniid. C. 1 ' C 010-521 ; mid as 


to former s 43, Dampanshoyina f. Addala. 
25 bL 730 (1002). In Ram Chondti v. 
Omora Churn. ID W.R 155 (1871), there »«» 
held to bo not a single cause of action thoug 
the defendants were alleged to ha>e lenB**® 


13 W. B. 193 (1870); Koondun 1*1 v. R«p 
H immut Biogh, 3 N. W. P. 56, 87 (1871 ) ! 

18 , honever, to bo obserred that in these eases 
tho Court iras dealing witii the conlcnltoii 
that it was the title alone which constituted 
tho cause of action. 

(3) Ram Soondur Shaha r. Dclaiuiey. -0 
W. R, 103 (1872). 

(l) llukra Chand, U, P. C. 519 fcitinS 
Gkcldon i’. Carpenter, I V. 570 * 

Do Lft Guerra i’. A'ew Hall/ 65 C'ol - 
(.\iocr )J 

(8) Ib. C2U 

(rt) Jlacdoogall r. Kii'glif, 25 C !’• P *• 
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tion docs not constitute a separate cause of action, but is only tbe consequence 
of the seizure. So, after a suit for recovery of property, a suit for damages 
for wrongful detention of the same properly is batrcd.(l) In such cases there 
IS one cause of action, foe which damages must bo assessed once for all, and 
diScrent remedies. The same principle has in some eases been applied to 
suits for mesne profits of land from which the owner is dispossessed; ( 2 ) and 
a suit for possession of land has been held a bar to a suit for mesne profits of 
that land (3) It has. however, in other cases been held to the contrary, both 
on account of sect. 10 of the Code of 1830,(4) and sect. 44 of the last Code, 
corresponding with 0. II. rr. 4, 5 of this, (5) lliat claims to recover possession 
of immoreahle property and for mesne profits nro distinct claims ; ( 6 ) and, coii> 
versely, a suit for mesne profits of land has been held not to bar a suit for its 
possession, the fact of the priority of the suit for mesne profits being im* 
material so far ns the construction of the Code is concerned (7) These coses 
proceed on the principle that the right to possess immoveable property and tbe 
right to enjoy the profits of such property arc distinct causes of action The 
causes of action in a suit to recover possession under sect. 0 of the Specific 
Belief Act, and in a suit to recover mesne profits, arc not the same, in that m 
the first case the party is entitled to recover possession though he had no title, 
whereas, if he were a trespasser, mesne profits would not bo given against the 
true 0 ^ 1161 .( 8 ) But where a suit was brought for possession of mortgaged 


(1) Shaikh Funju t-. Shaikh Oodoy, 18 
W. It. 337 (1873); Sacm Sirdar v. Kama 
luddy, 32 W. R 424 (1874) ; Senao v Noel, 
15 Q. B. B 540, and sea Dcbl Dial Singh v 
Ajaib Singh, 3 A. 543 (1681) In Munghroo 
V. Gyaram, 14 W R 253 (1870), tho cause of 
action being tho detention of a boat, the 
plaintiff was held bound to sue for tho whole 
of tho domurrago duo, Mohabut Alundul t. 
Shoorendro Xath Roy, 4 W. R. , s. c , C R 
20 (1865) [suit for value of cattle taken , suit 
for damages]. 

(2) Venkobat' Subbanna, 11 IL 151 (1887) , 
but SCO Tirupati v Naraumha, 11 51 210 
(1887); which has been followed in Gutta 
Saramma t. Maganti Ramincdu, 31 51. 405 
(190S); MewaKuarr Daiursi Prasad, 17 A. 
533 (1895). Sec remarks of Privy Council in 
this case on appeal, 23 A. 227, 232 (1900); 
8 c.. 5 a W. N. 193 ; and Fatima Ribi t- 
Abdulhlajid, 11 A 531, 63G (1892), in which 
tho opinion was espressed that tho term 
“ cause of action ” had not been used in tho 
same sense in s. 43 and m ss. 4i-17 of the 
last Code 

(3) Venkoba r. Subbanna, 11 51. 151 
(1887) 

(4) Chow dry Imdad Ah f Booujad Ah, 
11 W. U. 94 (1870); lUboo Issur Dutt r. 
.\lluck 5Cus*(.r, 7 W. R. 129 (1807) i bitaraiu 


V. Bhagiant, 0 B. H. C R 109, A. C. J 
(18C9), decided under tho Code of 1859, 
which, however, expressly dealt with tho 
point The decision m Ram Ruttun Audo r 
Ram Chunder Pa), 25 W R. 1)3 (1876), is 
not to tho contrary as there in the former 
suit mesne profits were oipressty prayed 
for. In Rookmmeo Kooer v Ram Tohul 
Roy, 21 W R 223 (1874). it was held that 
thungli a claim for mesne proCta was a 
separate cause of action, yet it cannot ittrclf 
be divided and every suit must mclude tho 
whole of tlio mesne .profits wlucli bad then 
accrued 

(5) Lalessor Ba)>ui t Jatil.j Bibi, 19 C G15 
(1891) 

(fi) Ib , Biloama Singh t Prab Dial, 
1889. P. K. No 129. F. B , which muvt U. 
taken to Buper8<^]e Phalla v Kesav Singh, 
1882, P R No. 138. And ore Pratap 
Chandra i. Ram Swamamaji, 4 B L. R , 
F. R. 113 (I8C9). 5Ion 5Iohua Snkar v 
bocretaryofStatc, I7C 908(1890), Subraja 
> Rathnavciu. 32 A 330(1903). 

(7) 5Jonobur Lall t. Gouri Sunkur, 9 C 
283 (1832), Timpati r Narasimha, 11 51 
210 (1887). 

(8) S)>eo Kumar t Narain Das, S 1 A. 50 1 , 
503 (1902). 
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propcity and a dcpo-^it was made ia Court, a second suit to recover mcsue 
profits from tlic date of deposit to that of recovery of possession wjs 
field fiaiTed.(l) 

As, to whether or not there is a new cause of action in the case of cea- 
tinuing torts ; the general rule appears to be that in the case of such torts as 
are not of a necessarily injurious and permanent cfiaractcr, tlicre is a continuing 
obligation to abate tJicm, and the continuance of the nuisance is held to 
be a new tort and therefore a separate cause of action ; but tljc rule is other- 
wise in the case of all torts of a permanent character which continue to 
operate injuriously without any erterna! agency.(2) Wiilc if there arc 
different persons injured there aic different torts, the question as to tlic 
mimber of causes of action which the same person may liare, turns upon the 
number of torts and not upon the number of different pieces of property 
which may have been injured. Thus an act which damages tiro properties 
belonging to the same man at the same time and by the same means docs not 
create two causes of action. The elements of damage are multifarious but the 
cause of it is a unit ; but it wU be otherwise if the cause itself is not single tind 
indiMsible (S) A suit lor certain moneys said to have been misappro* 
pnated by the defendant while acting as manager of a joint family, was held 
to bat a subsequent suit for the plaintiff’s share of certam joint paddy held 
by the defendaut at the tunc of the first smt, Mitter, J., observing ; “ The 
causes of action in both the cases originated in the x^usal of the defendant 
to give to the plaintiffs their share of the properties realised by him as ^nager 
. . . the manager of a joint Hmdu family holds possession of various items of 
property on behalf of the family. Can it be contended for a moment that each 
member of the family has a separate cause of action for his share in each 
of those properties t " (4) 

i\ii act which causes injury both to person and property may constitute 
different torts. Both causes of action may be founded upon one act, hut they 
are not on that .account identical causes of action (5) All the claims i® 


(1) BukhminiW f. Venli»trs.li, 31 B. 537 

(2) S?oo Bukm Cliand, V. 1’ O 325-527, 
And caKs Ibcrs citecL 

(3) $cc lb, S2S, and Buzioor Buheem v. 
Shumsoonissa, II Moo. 1. A. COS (I8G7), where 
the Privy Council pointed out that there vraa 
nothing to distuignivh tho deposit of Iho 
particular company's paper from tho deposit 
o! tho^ which tho plaintifl had deposited 
«itJi it and rccorcrcd in the former amtj 
Pittapur It^ja r. Sony* ItRO, 8 it. 520; 
J2 I. X no (ISSi), in which the con- 
Mfsion of several things was held to he one 
(auso of action, but the particular case was 
distinguished, and the «ul held not to ho 
barred (suit as upon dispossession for land ; 


Bubeeijuc&fc suit for personalty ; same tid® 
both under will]. 

(4) Ganes Chandra i'. Ram Kumar, 3 '• 
L R, A. 0. 2G5 (1809); b. c., ««& 
BaUhakisboro v. Ram Coomar, 12 W. R 
Similarly a suit for certain Bums misappru’ 
priated by a goaeral agent has been held t® 
bar a suit for all other sums zaisappropn®''® 
before the former suit, on tho ground that 
tho cause of action is not the nusopproprw 
tion but tlic refusal to account on dcnisn< • 
itonohur Bass t. Scetal Pershad, 23 U. 
418(187S). 

(5) Brunsden v. Humphrey, H Q- R- ' 
HI; Barley ilain CoUiety v. 5WchcH, 
App. Caa. 1 H. Sto former cb« disCU-'wJ '« 
IfukiD Chain], C. P. C 530, 531. 
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respect o£ the tort which is the cause q{ action should be made in one 
6uit.(l) 

Contract. — Each separate contract made with the same or diflercnt 
persons constitutes a separate cause ol action. Bo the holder of two indepen- 
dent mortgages over the same propertj may sue and obtain a decree for sale 
on each of them separately ;(2) and two bonds have been held to constitute 
separate causes of action, even though the circumstances out of which they 
sprung might themselves at the time have constituted a cause of action (3) 
Each of several contracts made with separate persons, though made at one 
and the same time, is a distinct and soparato cause of action (4) Thus in 
the second of the last-mentioned cases an engagement for payment of rent 
with each tenant was held to be a separate cause of action ; as also in the second 
each purchase of goods made by several persons A bond executed by 
father aud son Imng together, joint in all their concerns, constitutes a 
separate cause of action from that executed by the bon alone, as the father 
could not be responsible for the latter (6) 'WTiete there are separate contracts 
the breach of each constitutes a separate cause of aetion (6) TVbere there is 
a single contract, and several breaches which have occurred before any suit 
is brought, all the breaches must be included in one action even tliougb 
the claim may be in part for a debt and in part for damages (7) In 
Bikiama Singh v. Prab Dial, (8) Plowdcn, J.', said: “Wliere there is an 
obligation created by a single contract, and several breaches have occurred 
before action brought, a plaintiff who does not claim all that he is entitled 
to in respect of such breaches docs truly split his claim The illustra- 
tion seems to regard the ohhgatlon and the several broaches before suit as 
constituting but one cause of action Another similar instance would be of 
an instalment bond and several defaults m payment of instalments due 


( 1 ) Maksud All tr Nargla D>o. 20 C. 322 


Hanisarn Pandyain, 20 W. R. 144 (1S73) 
|n(iit for declaration of title to mokurrurre ; 
i<uit fur amount plaintiff entitled to on account 
of that title}. 

(2) Sundar Singli «• llholu, 20 A 322 
( 189S) ; but si-c Sri Copnl v. Pirtlu Singh, 24 
A. 420, 430 (1*102), h c , 29 I A. U8, »ml 
Han r. Kluum, 37 C. S^'l (lOlO) 

(J) Uracil Hholchaml r. Pir Saticb, 7 H 
134 (1833). For the puriioscs of tho rule 
a^ain^t mL'joinder of cau!<es of action a suit 
to set aside two bonds allcgi'J to ha\-e been 
<xccutoil as part* of the same transactiuii 
ua* held not to l>o bad, the cause of action 
Ik mg under the circumstances single Mu- 
hammad Itak'li 1 Itamdat, 18*10, P Ik 
Xo. r>; Anantanarayan r. SanlJin, 22 
M. U.T. 231 (1*111); 3«M l.'il. 


(4) Baroo Sircai t 3tassira Jlundui, 21 
VV. R 20C (1874) , Jumoona Das v. PooLLur 
gingh, 22 W. R 133 (1875), id nhicli it was 
held that there vas misjoinder of cause* of 
action and defendants. In Furum Hookh i'. 
Subbaii, 3 Agra, 323 (I8C7), a creditor's suit 
agamit some heirs of deceased was held not 
to bar « subsequent suit agamit other heirs 
fur balance unrerovercl 

(5) Gokal Chand < Klisaja Ah ijliali, 
1890, P. R No 32 

(6) 8e« Ilukiu Cluind, CPC 531 , as to 
several contracts forming part of onu trans 
action and breaches of M-veral eon iiantM, tide 
jioit, p. 596. 

(7) Dunrsn Bros t JoetmuU Cnedharr 
I.all, 19 C. 372 (1892), approving of the oj.mion 
of WiRon, J . (n Anderson. Wright A <>> < 
Kalagnria Surjinarain, 12 C 37'l (l88-'i), 
di't. in Banku I Copal, 14 (*. L. J 
{1911) 

(S) 1KS9, P R No 129 
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before action brought. Similarly a plaintiff excluded bj* a defendant for a 
definite period from enjoyment of profits of bis property, would probably be 
bound to claim all the mesne profits which be was entitled to recover up to 
date of suit in respect of exclusion for such period.” The Explanation U 
now amended so as to expressly include successive claims arising under ths 
same obligation. 

Claims under the same contract for several instalments of the same rent, 
or for aeveral instalments of the same negotiable instrument, have been 
frequently held to be claims for tbe same cause of action.fl) Though a party 
may sue in respect of each instalment of rent, {2) or of a debt (3) as it falls due, 
the aggregate of two or mote of such unpaid instalments cannot be 
dji’ided into two or more causes of action but is deemed for tbe purpose ol 
this section one cause of action Whatever instalments are due must be sued 
for.(t) There is no distinction between a suit omitting to claim an earlier 
rent, and a suit omitting to claim a later rent which is due at the date of its 
mstitution.fS) Tbe same principle applies to all interest duo at the time of 
Slut, fcbougli a suit for interest which may accrue due after tbe former suit 
will not be barred (6) Similarly, thougli, where there are more covenants 
than one m a contract which are to be performed at different times, the breach 
of each constitutes a single and independent cause of action on which * 
separate smt may be brought, when a smt is brought on any contrait 
after there has been a breach of several covenants, the breach of them all is coii' 
sidered a single cause of action (7) So, also, in the case of coutinuing contracts 
for the doing of any act, though there w a sepatsto covenant for the doing o' 
that act at every moment during the period of the contract, and a breach at 
every moment the contract is or icmams unfulfilled, the entire breach at the 
time of any suit is deemed a wngle cause of action.(8) Contracts for service 


(1) AnderBon, Wright & Co. f. Kalagurlii 
Surjiasrain, 12 C 332, 3<2 (1885). vi'rfe pwf 

(2) Ib. yo while a separate suit can ho 
f()C the rent of each year, a Sint rou^t embrace 
all tho''icnt «1 do at the t«no it is brought : 
Ohockalli^a PilJai r. Kumara Viruthobm, 
4 >1. H. 0. K. 334 (I8G9) ; Alaga r. Abdoola, 
8 M. 147 1)881); i^utto Churn Cfaosal r 
Obhoy Nund DCss, 2 W. It. Act X., 3) 
(1857) ; Ram Soondur Scin r. Kriito (Sunder, 
17 W. K. 3S0 (1872); Knsto Ivirkw ti. Ram 
Dbun, 21 yy. R. 320 (2875) (the last three 
ca*es are not of authority now to justify 


had iHcn withdrawn with pcrmissionl; 
Cbflndi Cfiaran r, Jogcmlr* Chandra, 1 
C. R’. S. ess. (tb07)i Balaji r. BWtaji, 
ail lot (1831); .UsanuHa e, TIrtlahasbInI, 
2 > C. f.so, C91 

(3) MackiRtoeh r. Rdl, 12 R L. R 37 


(1673); Appasami v‘. RaoiMami, 0 
(1880); Rikrama Singh v. Prab Dill, 

P. Jl. 12D 

(4) CUockaliDga PilUi f. Kumura VtruH>«' 
lam, 43111. C. R.334{18C9); foil . Shanmu- 
gam piUai v. Syed Gulam Gho«o, 27 il 
lim); AtuJ Krishna Ghow v. Nnrn'b'J 
Narain GIiosc, 1 0- 1* J 114(1003). 

(5) Taruek Chumlcf jfooterjee v. 

Mnluni, OC. 791 (1B31): Adbirani NArsIn ' ■ 
Baghu Mohapatro, 12 C. 50 (18?5). 

(fi) SbaiJapa i'. B.aUpa, 7 B 440 (1883). 

(7) Ilukm Chaud. C. P. a 536 

(8) Seo lb., CIO. •The principJo is, t*”"' 
over, not applicable when the coTen»nt« are 
«o diltcrcnt in their nature M to bo coo- 
eidcred Bcparate contracts, in uWeb 

tho breach of eacli covenant v iH bo a separa c 
cau« of action, ib , 612. And if perfoniianco 
of BO\eral covenants 1* Bcniri'd (liiTerenl'y' 
their breach Will not constitute 8 sinffle caeso 
of action! YnshTAntr.Vith«l,2JB 267(I8'J5I. 
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for a term arc entire contracts. Tlio Lrcacii of aucli a contract constitutes a 
single cause of action, and a claim for damages for tho Lreacli may bo made 
only once.{l) If sevoral items ^^hicl^ make up a claim arc of tbe same nature, 
and form part of the same course of dealing so ns to pass under tbe same descrip- 
tion, and form part of one transaction, they must bo considered as one cause 
of actiou and must be joined in one suit, tliougb they may have arisen out of 
several contracts (2) Where, however, the contract expressly provides that 
each monthly demand is to be deemed or treated as a separate contract, the 
plaintiff IS entitled to bring separate suits for damages (3) Where several 
articles arc sold in succession by A to B, if the vendor sues for the price, he 
must sue for the price of all the goods sold up to tbe date of Ins suit, and 
cannot sue separately first for one and tlicn for anotbcr.(4) Tlie principle 
of such eases is that the transaction really constitutes one demand On 
the same principle, a running account generally constitutes one demand and 
one cause of action, as also wages for work done under a general lining (C) All 
damages claimed in respect of the cause of action and accrued ot date 
of suit must bo sued for in one action ;(G) as also all claims and relief 
aridng thereout (7) 

The scope of the identity of the cause of action has been considerably 
extended by the addition of the Explanation of the rule, which supersedes 
those cases in which it was held that a suit on a collateral security given for a 
debt would not bar a suit for tiie debt itself This is generally not the ease 
now, and, conversely, a suit for a bill will bar a suit to enforce a security given 
in respect of it (8) As regards, however, mortgages of immoveable property, 


(1) Simpson V Cloghorn, 0 C. L. It 01 
(18S0) : and see English and American eases 
cited m Hukm Chand, C. P. C. 042-544. 

(2) Anderson t' Kalagucla, 12 C 330 
(1885), per Garth, CJ j and see Chockalinga 
PiUil f. Kumara Vlruthalam, 4 M H 0 It 
334 (1809), distinguished in ca«o nest cited 

(3) MundulandCo r FazuIElIahio.S C C, 
r.ef 2 of 1912 (3rd Feb 1914), (Jcnkm», 
r J., and WoodroOc, J ) ; following Volkart 
r Sulcgi, 19 M 304 

(4) Shanmugam Pdlai t Sjed Gulsm 
Ghose, 27 M. 116, 117 (1903). 

(5) See rTii Vtn Chand, 0. P C. O10-&18 
In Nawab Mehdi Ullec i' 5Iabomcil Wajiil, 1 
N. W. P. 70 (1800), a prior suit to rceoicr a 
receipt given by way of security (or loan of 
Es 500 was held not to bar a subsequent suit 
for bslanco due on whole account between 
parties; for In the first ease it was not 
necessary to go into the general account AU 
that the Court had to do was to satisfy 
itself that at the time the suit was brought 
the money advanced on the security of the 
receipt had l)ccn repaid As to suit on 
account stated, see IVnar'i His i. Ithikhare, 


3 A 717(1881) 

(6) Sbeo Sbunbar Sahoy v. Hridoy Narain, 
9 C. 143 (1882), 8 c, m appeal, Madan 
Ulolian Lai r Sheo Sanker Sahoy, 12 G 483 
(1885), vide poet 

(7) ILkmaluUa Kban v Imam AL, 12 A 

203 (1890) (usufructuary mortgage, caa<H> 
of act ion when possession of property refused , 
suit for unpaid interest , subsequent euit for 
interest and principal] . Dbao Singh r. Sham 
Pas, 1899, P R. Ko 70, cited m Ilulira 
Chand, C. P C 535 (bond , suit for ono 
jear’a interest, suit for prinripat and 
interest] , Shib Knsto Dabi r Abdool 
Sobhan, 15 W. R 408 (1871) [suit for 
specific performance ; suit to recover money 
part of eonsiileration] « Lalji Mai t Hulasi, 
3 A. CTjO (1881) [suit for performance 

of contract of mortgage . smt for recovery 
of mesne profits of mortgaged property] ; 
Mew a Knar t Banarti Prasad, 17 A. 633 
(1895) [eUim fur possession and mesne profits 
arising out of one cause of action]. 

(9) See Pieonath Mukerji f Bishaath 
Prasad, 29 A 256 (1906) Under the Coile 
of 1859, It was held that tbe taking of a mero 
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the rule must bow be read in subordination to sect, 99 of the Transfer of Propert/ 
Act. But that Act does not nullify the rule entirely, and does not remove 
both the restriction on the splitting of claims and the splitting of remethes. 
Its only ptirpose is to relieve a mortgagee from the restriction placed on the 
splitting of his remedies.(l) It has been helJfS) that a mortgagee taldng out 
a money decree was not bound to bring one suit for the whole of the property 
belonging to his judgment-debtor if it hod passed to different parties under 
different title-deeds, but might follow the property upon which he had a lien 
into the hands first of one purchaser and then of another ; which would appear 
also to be law now in the case of suits under sect. 07 of the Transfer of Property 
Act. iPhere a mortgagee holds two mortgages on the same property executed 
by the same person, he cannot maintain a suit to recover the sum duo on the 
later mortgage only, by sale of the property subject to the prior mortgage (3) 
It has been held that where a mortgagee wishes to make out a case that Be is 
entitled to a decree against the mortgagor personally or against his uahypothe' 
cated property in the event of the sale proceeds of the mortgaged property being 
insufficient to pay the mortgage-debt, he is bound to put forward in his plaint 
the allegations which, if established, would entitle him to that relief.(4) 

Miscellaneous. — As regards mortgages, in the following cases the esuse 
of action in the two suits was held not to be the same 

Suit by mortgagee against mortgagor to declare mortgage Hen; suit 
against attaching creditors of mortgagors to declare Hen over surplus 
moneys, proceeds of sale by Collector of pojfion of mortgaged properties.{5) 
Suit by purchaser of equity of redemption of share for recover}* tliereoJ 
on redemption of whole ; suit after purchase of remainder of mortgagor s 
interest for jKisscssion thcreof.(6) A suit on a second mortgage is no bar 
to .a suit on the first (7) Suit for overdue interest on mortgage held not to 
bar subsequent suit to secure principal and interest by sale, there being 
two separate contracts containerl in same instrument and distinct covenants 
seenred in a different manner.(8) Suit by obligee against obligor to enforce 
lieu ; suit by former again.st purcbapcr in execution, of money decree 
to have it dorI.ared (hat property wa.s liable to be sold under obligees 


jiioiiey «!ccrre wouW not noccssarjiy ov- 
tingurah the « rrdilor’s lien*: tfomtazooJdeeii 
r. Bsjcoomar. 14 B 7,. R. 408 (1875). 
Jiiiitnen;oy tJoUick r J)o«iiionoy Doesce, 7 
(' 714 (1881), but under tbe Code ol 1877, 
ant! prior to the |ia<isin^ of tlie TVsnsfer of 
I’ropert^ Art (tif/e pM/), it uss held that « 
Keparatfl «uit for tnforcjng tbe hen vav 
iMirrrd . Giimani •*. Itatn Padarath. 2 A 828 
(l&SO). 

(1) riotind r Itaraahram, 25 II. IM, fb7, 
lOS(JyoO); a. c., 2 Rom. I. R.SOl.inwhKh 
the RUJt wa<i held to lie harrcil, aa (here wa^a 
*{ilitting of (laiins In Rhola Nath •. 
Mdhaiiiiiiad ffuliq, 2 (j A 223 (i!)U3), ihe 
amt waa hcM not (o to liarretl, as no i{iiention 
of clii* character aruao. 


(2) In re Hurry Mohun Paramawck, D ^5. 
r* R 118 n. (1871) { 8. c , IC W. B- 48^ 

(3) Keshavram i'. RanchhoJ, 30 B. 
<1905); GoUndar. Lalalfanhar, 14G R. ^ 
1053(1010), Atab IVamanik r. Aril Tsrafilar, 
19 0.UJ 5f)0(19J4). 

(4) Gul&m Hussain f. Mahamadall/. 31 
B. r,i0 (JOlO). 

(5) lOutodass KunJoo n Ramkaut Ro). 
rt a 142 (1880). 

(0) Rrahannayaki Krishm, 0 3^* • " 
(ISV>) 

(7) More Ra?!iuiiath r. Bahffi. J3 B 
(1888) ,, 
(n) Vashuant ». Vilhal, 25 R. 20/ (ISO )/ 

rtdf oxtf, p. 
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decree (1) Siut by mortgagee for fcife in nliicli JioJder of jirior nioitgagc 
not tniplcadwl ; suit by baiue as pureliaser of the property in execution for 
redemption of prior mortgage (2) Suit by mortgagee for cst.iblishnient of 
Ills riglit as 6Uc)i to mortgaged property under sect 283 of tlic CJode of 1882, 
against mortgagor, judgment-debtor, and exoculion-crcditor ; suit by him 
against them for posscs'>5on of tlic property under tJie mortgage deed (3) 
Suit by person to udioni lands were lij'pothecalcd and usufructuary 
mortgage given for rent due under terms of ■paUamchits executed on date of 
mortgage; suit to recover principal and interest under jnortgage.{4) A 
contract to pay rent and a mortgage to secure pajinent of rent constitute 
separate tights of action {5) Failure in a redemption suit does not bar n 
subsequent suit in ejectment, and vice tersa (C) Suit to redeem part of UduldaH 
estate; previous suits to es(abli«]t right in same part of estate (7) Suit on 
mortgage; subsequent suit against mortgagor’s sons not bom at date of 
previous decree.(8) Ejectment suit by a mortgagor's vendee against purchaser 
under a mortgage decree ; subsequent suit to redeem (9) Suit by mortgagee 
against his mortgagors does not bat a subsequent suit to enforce the mortgage 
lien against purchasers or mortgagors and subsequent niortgagces.(]0) Cause 
of action of mortgagee against Ills mortgagor is not the same as that against a 
tml mortgagee.(ll) Suit foe redemption; suit for mesne profits against 
mortgagee in possession (12) The holder of two independent mortgages over 
the same property has tno separate causes of oction.(13) As to claims arising 
in connection with defendant’s default and waiver, vide ante, p. 579. Suit on 
mortgage to recover money and for order of sale ; suit to eject tenant and to 
assert right of mortgagee to possession under usufructuary mortgage ; (14) suit 
based upon adjusted account; suit based on mortgage ; (15) eait to redeem 
mortgage alleged to be executed in 185<) over fifty caunics of land ; suit to 
redeem fourteen ont of the fifty caunies on the footing of a mortgage of 1853, 
which had been pleaded by the defendants m the previous suit (IC) A former 
suit to redeem kunam is no bar to a subsequent suit based on the lanani ami 
title, so far as the latter is based ou title (17) A suit brought by A against B 


(1) Cahrsicbi t. Surj'u, 4 A. 257 (ISSlt 

(2) Bslmakniulp Sangnn, 1997,^1177 K iM. 

(3) Oanpat Rsi r. ILra Smgb, 1891, P. R. 
Nff. 29. 

(4) Nsnu r. Rsmsn, IG 31. 335 (1892). 

(5} Chuni Lsl r. Bansspat Singb, 0 23 

(ISSii) ; and eeo as to same, Banda Ilasan r. 
Abadi Bpgain. 4 A. ISO (18S0). 

(G) Xare Batrant r. Bam Cbandrs, 13 B. 
320(1888); Shridhar Vinayakr. A^arayan, 11 
B.ILGK 221.230 (1874). 

(7) Amanat Bibi r Itadad Hew, in, IS G 
800 (ISSS); « c., IS I. A. 100. 

(8) Ramayyar.Venkataratnani.I73L 122 
(1893). 

(9) Kuppu r. tVnkat.a Krishna, 20 31, 82 
(IS90). 

(10) lAluchaml i. <Jirjapp»,20 11. 409, 474 


(I89S). 

(11) Balnjaktuid r. San^ri, 19 A, 379. 388 
P. B. (1897). 

(12) Baboo Gour Kiab«n r. Sabay Kukcer 
Cbaod. 7 W. It. 364 (1867). 

(13) Sundar Singb p. Bbolu, 20 A. 322 
F. n. (1898); but are Sn Copal r. Pirtbi 
Siogb, 24 A. 429. 439 (1902); sr« alao Kan 
r. Knaum, 35 G 589 (1910), acd tbe caars 
tbrre nrntioord. 

(14) Voorana r. Sruthokamars. 27 3L 102 
(1903). 

(15) Jlanaraj LaUnnidM r. Lalji Anandji, 
28 BL 447 (1904). 

(J6) Itazzuuirami Ayyar r. tythinatba 
Ayyar, 26 31. 760 (I002).' 

(17) raramfalti r. I^itlicn^(il,2V .3L tW 
(1965). 
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on nu nUegcJ inoitgagc \\liicU was <lisiiiUscd, is no bar to hiilj^ciiucat suit 
ivnotlicr mortgage oi tlic same propcity.(l) A suit brouglit by a wife during 
llic life ot bet Imsbaud for tho locovciy of the prompt portion of Iicr dower 
will bo no bar to a Bubsequeut suit for tlic recover}' of the deferred portion (2) 

In tiie following casM the cause of action was bold to be tbe Fame:— 
^Vbcl■o on oceupancy tenant made a mortgage with possession of lus holding, 
fi suit by the proprietor foi the cancellation of the mortgage was held to bar 
a suit foe the pos9c:>sion of the holding ; as the cause of action in the two smt^ 
would be the same, the defendants taking possession under his mortgage not 
afioidmg a second and distinct cau^c of action from tbe execution of the deed 
itself (3) A suit to redeem a mortg.agc on the ground of the mortgagee having 
received more than the amount due in respect of mortgage bare a subsequent 
suit for the amount of the surplus received by biiia.(4) Suit for redemption 
of hanam • subsequent suit based on admissions knomi to the plaintiS at time 
of previous suit that defendants were tannin^OTs' under plaintiSe pre- 
decessor in tJtlc-fh) Suit for possession of a portion of a bouse aUeged 
to liave been partitioned in proceedings before a Court of Bevenue ; subsequent 
suit for p.xrtit ion of the same house in a Civil Court .(C) As to specific performance, 
see below (7) 

Xlie gener.il rule is that every partition shall embrace all the joint pro- 
perty, but It IS subject to certain exceptions— such as (a) where different 
portions of it are altuated in and out of British India j (h) where a portion of 
It IS not immediately available for partition, by reason of (i) its being m 
possession of mortgagees, or (ii) because it was iixain land, which required 
Government permission to give jurisdiction to the Court ; (c) where property 
is held in partnership by the joint family along wth strangers, who have no 
interest in the family partition among the shaters, and who could not there- 
fore be made parties in tbe family partition suit (d) The section was held 
not to apply where the title on which the former suit was based was exclusive 




(1) Thrikaikat Madalhil v. Thimtbiyd 
Kiisbneo, 29 M. 163 (1005) ; Ham Sahal v. 
Abmadi. 33 A. 302 (1010). 

(2) Umda Begain v. Muiiantmadi, 33 A. 
291 (1910). 

(3) Sant Bam r. OuuiJa Singb, 1886, P. R, 
No. 47. 

(4) Salop Tamaji v. Tamangonda, Q B. 
H. C. R , A. C. 97 (1800) 

(6) Rangasami Filial v. Krishna Filial, 
22 JL 250 (1898) 

{0 Balbhadtlar Nath v. Ram Lai, 26 A. 
601 (1904). 

(7) Nathn r Bodlin, 18 B. 637 (1893) [auit 
Jor spcriCc performance and esccutioit of t>alc 
deed ; euit on sale deed erecuted by Court to 
recover possession, but bto Karayana v. Kan* 
da«ami, 22 6L 21 (I80S)); Cliidaiubarn r. 
Simirasn, K M I,. J. Rep 61, citctl KuUu 


Chand, C. P. C. 015 [suit for specific per- 
formatice; suit for recovery^ of depo*it 
money] j Parangodan r, PerumtoJuka, 27 - • 
380 (1003) J 1 enkatarama v. Venkata. 24 
27 (1899) (suit for specific performance ; sub- 
sequent suit for money paid on a considera- 
tion that faded] , Bangayya Goundsn f 
Nanjappa Rno, 24 M 491 (1901); s c, • 
Bom. L. R. 709 [suit for possession eml 
damages ; suit for epecifio performance and 
transfer ; basis of both actions an agreemcDt 
for sole] 

(8) PiiTshottam r. Atmaram, 1 Boia. L B 
76 (1899) ; B. c . 23 B 697 [tho claim of A 
to obtain his sharo of property owned Jointly 
by him and R cannot bo said to have Ix-cn 
founded on tho satno cau«o of notion a* i"^ 
claim to obtain his share of proportj oui”'' 
jointly by him and B and CJ 
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ownership, that on which the btibsc(]ueiit suit W'as based uas joint 

ownership (1) 

The /bnrnaran of n MnUbar taiicad is not barred from bringing successive 
suits for land in possession of an nimndranin, the cause of action being the 
right to demand restoration of tanrad property at any tune, and it being in 
the discretion of the karnamn to leave any hem of property he pleases in the 
possession of onandrarans (2) 

“ Shall not afterwards sue.”— Tl»e b.ar is not avoided by an expression 
of intention to sue again (3) A plaintiff may, however, obtain leave to omit 
to sue in respect of one of several remedies. A suit, however, which is with- 
drawn with permission to sue again does not create any bar, as the effect of such 
permission is to leave matters in the position in which they would have stood 
if no such suit had been instituted.(4) The same principle was held to apply 
even when the suit was dismissed for non-appearances of parties under sect 140 
of the K.W.r, Act, 1881, with leave specially reserved to the plaintiff to bring 
a fresh suit ; the reason assigned fee the decision being that before the ease was 
struck off the plaintiff could have so amended his plaint as to have included tlio 
claim in the first suitj and a fortiori there was no reason why he should not 
include it in the subsequent 8uit.(5] 

The bar affects the plaintiff in the second suit if he was plaintiff in tlic 
first, and those who claim under him ; (0) and it is not avoided by the plaintiff 
having been a minor at the tune of the former sult.f?) The rule saj's, “shall 
net aflcricards sue.” It does not tlierefore apply where the suits are simultaneous 
and not successive (8) In the case cited hclow,(9) the Madras High Court 
held that of the two simultaneous suits, both would of course not be barred, 
and the decree in either might stand, provided the decree in the other was 
reversed ; and option was given to the plaintiff to choose which would stand, 
the other being dismissed. Fractions of a day are, however, recognised, and 
where two suits are presented on the same day it must be presumed, until the 
contrary is proved, that the suits were presented and admitted in the order in 


(1) Ksrayan v. Shamrao, 27 B. 379 (1903) , 
as to title being the same but the cause ol 
action different, ico lb. at pp 380, 3S9 

(2) Kannan v. Tenju, 6 II. 1 (1882). Aa 
to the position of a larnaranas understood in 
Malabar, see Vasuderan v. Sankaran, 20 M. 
at p. 13S (1890). 

(3) See antt, p 677 ; Soonder Bibco v. 
Klulloo Mull, 2 N. W. P. 00 (1870); Chajju 
Singh t. Xihal Singh, 1883, P. R. No 190; 
Maksud All r. Nsrgts Dye, 20 G 322 (1892). 

(4) See antf, p. 674, and Bchari Lai Pal 
f. Baran Maf, 17 A. 63 (1801), and case* there 

( 1 ) JIulchand r. Dhikail Das, 7 A. G24 
{lbl'5), sedjutrre. As regards this case it has 
been Bubinittod (llukm Ciiand, C. P. C. 659) 
“that this argument docs not appear to bo 


correct, and tho circumstance that a Buit is 
dismissed and not decreed cannot affect tho 
bar vbich has been attached by a. 43 (now 
r. 2) to the institution of a suit ns distinct 
from Its deasion to wluch a. 13 (now s. 11) 
would apply.” 

(0) ride onle. p. 582 ; Rata r. Faiz Raksh, 
1893, P. R. No. 70. 

(7) Copal v. Narasinga, 22 31. 309 (1800). 

(8) Vithu r. Narayan, 5 Ik XL G. R , A. C. 
30 (1863); Kalcshar r. Jagau, 1 A. C60 
(1878); Seva Ram v. Kaushi P^am, 1890, 
P. R No. 70. 

(9) Appaaami r. Ramasaml, 9 3L 279 
(1886); in.Uagur Abdoob.83L 147(1881), 
it was beM that the plsintiff should bare 
been alloaed to withdraw both suits aod to 
file one suit u a competent Court. 
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on an ntlegwl moitgage wliicli Wii» di»mWc<l, is no U»r to Mil*>e(iuciit suit on 
another motlgagc of tins same propetty.(l) A Miit hroiigiit by iv wife during 
the life of her imsbaud for the rwoverj' of the prompt portion of her dovet 
will ho no bar to n Ruhsequent Riut for the recovery of tlie deferred portion (2) 

In t]»e following caRca tl>c cause of action was held to be the same 
Where an occupancy' tenant made a mortgage with possession of his holding, 
a suit by the proprietor for the cancellation of the mortgage was held to bat 
a suit for the possession of the holding ; as the eaxme of action in the two suiW 
would be the same, the defendants taking possession under his mortgage not 
affording a second and distinct cause of action from the execution of the deed 
itseU.fS) A suit to redeem a mortgage on the ground of the mortgagee having 
received more than the amount due in respect of mortgage bats a subsequent 
suit for tho amount of the surplus received by him.(^) Suit for redemptioo 
of kanam • subsequent suit based on ndmi'‘sjoni> known to the plamtifi at tunc 
of previous suit that defendants were lanam^ars under pLiinfiS’s pre* 
decossor m title (C) Suit for possession of a portion of a house alleged 
to have been partitioned in procecilings before a Court of Revenue ; subsequent 
suit for partition of the same liousein a Civil Court (C) As to specific performance, 
see below (7) 

Hie general rule is that every partition shall embrace all tlic joint pro* 
petty, but It IS subject to certain exceptions— such as («) where different 
portions o! it arc situated in and out of British India ; (b) wliere a portion of 
It is not immediately available for partition, by reason of (i) its being lu 
possession of mortgagees, or (ii) because it was tnanv land, which tequifft 
Government permission to give jurisdiction to the Court ; (c) where property 
is held m partnership by the joint family along with Btrangeis, who have no 
interest in the family partition among tlie sharers, and who could not there* 
foie be made parties in the family partition suit (8) The section was helu 
not to apply where the title on which the former suit was based was exclusive 




(1) Thiikaikat Mad&tbii v. Tbirutbiyil 
IvTi^bnen, 2U M 163 (lUOS) ; Ram Sabat v 
Abmadi, S3 A. 202 (1010). 

(2) Umtla Begam v Slubammadi, 33 A. 
2'Jl (1910). 

(3) SantRamr. CSuLQilaSingb, 1686, P B. 
No 47, 

(4) Bato)! Tamaji v Tatnangojvla, 6 B. 
U. C. R., A. C. 97 (1869). 

(G) Bangasami FiUai v. Krialma FiUat, 
22 JL 259 (1898) 

(C) Balbhaddar Natb v. Bam Bat, 26 A. 
501 (1904) 

(7) Nalbu V Bodbu, 18 B. 637 (1893) [suit 
for spe ctbc pertonnanco and execution of sale 
deed ; buiI on sale deod executed by Court to 
recover pmsca^ion, but eeo Narayana v. Kan- 
da«.iiiu, 23 Jb 21 (I60S)]; Cbidambata r 
SiinttasK, (.31 h J Rep. 01, ciUd ifukm 


Cband, C. P. C. 515 [suit for specific ^er- 
(omanco; auit for recovery^ of 
money], Parangodanf rcrumtoduba.S?^ • 
380(1903), Venbataromav Venkota, 21 ■ 
27 (1890) (suit for xpecific performance; wO' 
eequent BUit for money paid on a eonaiarr* 
lion that faded]; Raogayya Goundan v. 
Nanjappa Eao, 24 M. 4D1 (1001); b. c. • 
Bojn. B R. 799 [rml for posacasion 
damageg; auit for epecific j^fonnance an 
transfer ; basis of both actions an sgrcciuent 
for sale] 

(8) Pursbottam v. Almatam, 1 Bom. B. B 
70 (1899); B. c, 23 B. 597 [the claim of A 
to obtain his sliaro of property owned joiol y 
by liim end B cannot bo said to havo on 
founded on tho same cause of notion ns 
cinitu to obtain hla sham of property onm 
jointly by him and B and CJ 
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o\nier8liip, while that on which the Buh‘'Cijucnl Buit was bascil was joint 
ownership (1) 

The tarnai'an oi a Mahihar tancad is not hatred £rom hringing BUcccssUc 
suits {or land in possession of an fliiandraron, tho cause ol action being the 
right to demand restoration of larwad property at any time, and it being in 
the discretion of the larnavan to leave any item of property he pleases in tho 
possession of onandrararu (2) 

" ShaU'not afterwards sue.” — The bar is not avoided by an o.Tpresgion 
of intention to sue ogain.(3) A plaintiff may, however, obtain leave to omit 
to sue in respect of one of several remedies. A suit, however, which is with- 
drawn with permission to sue again does not create any bar, os the effect of sucli 
permission is to leave matters in tho position in which they would have stood 
if no such suit had been instituted (4) The same principle was held to ftpply 
even w’hon the suit was dismissed foe non-appe.arancc3 of parties under sect. MO 
of the N.W.P. Act, 1881, with leave specially reser\'ed to the plaintiff to bring 
a fresh suit ; the reason assigned for the decision being that before the case was 
struck off the plaintiff could have so amended his plaint as to have included tho 
claim in the first suit; and a fortiori there was no reason why he should not 
include it in the subsequent suit (5) 

Tho bar affects the plainti^ in the second suit if ho was plaintiff in tlio 
first, and those who claim under him ; (6) and it is not avoided by the plaintiff 
having been a minor at the time of the former 8uit.(7) The rule saj-s, “ shall 
not afterwards sue.” It does not therefore apply where the suits are simultaneous 
and not successive (8) In the ease cited below, (0) the Madras High Court 
held that of the two simultaneous suits, both would of course not be baned, 
and tho decree in cither might stand, provided the decree in the other was 
reversed ; and option was gis’en to tho plaintiff to choose which would stand, 
the other being dismissed. Tractions of a day arc, however, recognired, and 
where two suits are presented on the same day U must be presumed, until tho 
contrary is proved, that the suits were presented and admitted in the order in 

(1) Narajanr. Shamroo, 27 D 379 (1903) , correct, and the circumstance tliat a suit u 

as to title being tbo same but the cause of dismissed and not decreed cannot aflect the 
action dilTcrcDt, see ib at pp. 390, 3S9 bar nbicti has boon attached by e. 43 (now 

(2) Kannan v. Tenju, 5 SL 1 (18S2). As r 2) to the loatitution of a suit as distinct 
tothopositionoCalnmaninasunderstoodui from its decision to which a. 13 (now a 11) 
Malabar, see Vasuderan f, SanVaran, 20 5L would apply ” 

at p 138 (1890) (0) V»d« onl«, p. 582 , Batat FaizBaksh, 

(3) Soo ante, p 077 ; Soondcr Bibco v. 1893, P. It. No 76. 

KhiUoo SIull, 2 N. \V. P. 90 (1870) , Chsjju (7) Gopal r Narasmga, 52 M 309 (1690) 

Smgh i\ Xihal Singli, 1888, P. K. No. 190 , (8) Vithu i Narayan. 5 B If C R . A C 

Maksud All f Nargis Dye, 20 C 322 (1892) 30 (186S), Kalcsliar r Jagan. 1 A. C.70 

(4) Sco onfe, p 574, and Bchari Lai Pal (1878), S>e^ Ram r Kanshi Uani, 1890, 

V BaraaMai,17A.63(l894).andcasesthcre P B No 76 

cited. (9) Appassmi i llamasami, 0 3L 279 

(5) Mulchand r. lUiikaii Das, 7 A 621 (1886), inAlagur AbdooU.83I 117(1881), 

(1885), red Jtirrre. .\s regards this ca»c it baa it was held that the ahould bare 

been bubmill<Tl (Ifukm Chand, C. P. C. 559) Utd allowed to withdraw both amta and lo 
“ that this arguinciit docs not appear to be file one auit in a competent Court. 
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their numbers appear in the rcgis(cr.(l) Tlie nilc only bars n Bubsequent 
suit. It therefore does not precfiicle a landlord from adopting any other remedy 
the lav: gives him to enable him to recover his rent, ns, for instance, by di^tramt 
under the Rent Recovery Aet.(2) 

"In respect of the portion so omitted or rcllnquished.’—Tlic 
PriN"}’ Council observed that the right which a litigant possesses without Icnovr- 
nig, or ever having knowm, that lie possesses it can hardly be regarded a< a 
"portion of his claun” within the meaning of the Bcction.(3} It has been 
said tluat a plaintiff must be taken to liavc abandoned or relinquished his cIauu 
on a real cauee of action if he brings it in n false one.{4) But this statement 
lias been adversely criticized, (5) there being nothing in t. 3 to warrant tlic 
inference that all causes of action ought to be included in the alternative or 
otherwise, and if it were correct it would make no difference whether the caU'c 
of action IS false in the sense that the facts alleged as constituting it are ^abc, 
or It is false in the sense that the facts alleged do not in law constitute a cause 
of action 

" More than one relief.’’— Tlie present rule, unlike that of the Code 
‘)f 1850. icfers, as bas been already pointed out, both to the splitting of rcroedicB 
or rebefs as well as tho splitting of claims (6) "Both the claim and the remedy 
have reference to the cause of action litigated in the previous suit.(7) There 
is no bar where the remedy sought in tho subsequent suit is in respect of a 
cause of action different from that which formed tlie basis of the relief in the 
former suit (8) Fm-ther, tho bar in regard to the remedy is applicable only 
where the plaintiff was at the time of the former suit entitled to mote than 
one remedy , and whore the plaintiffs were entitled to only one remedy in 6'*^ 
former suit tho provisions of the section are not applicable to the second 
smtjfO) not where a plaintiffs suit for a remedy has been dismissed on the 
ground that lie Is not entitled to it but to another remedy, for which he 


(1) Marti r. Bhola Ram, 16 A. 1C?, 173, 
173 (1853), OTWmljng Zoliur Hnsam r 
Malismmad Hasan, lOSS, AU. W. N. MT 

(3) Bajah Eamra v. VenbataTayer, 21 
230 0697). 

(3) Amanat Bibi r Imdad Huscin, 15 1 A 
IOC, 112 (iSSS) See this subject discusseU, 
onI<, p. 579. 

(1) BaDgasaou PiUai r. Krialina FiUai, 22 
M, 259. 

(5) Ramaswanu r. Vythinatha, 26 M, 7G0, 
St p. 777 (1902). 

((») Vide ante, p. 575. 

(7) Aadi V, Tbatbs. 10 iL 347 (1687) Csoit 
for tleclaratjon ot ri^Iit to enjoy separato 
poss(>ssion of iand ; kuWiumt amt for i>aTf i- 
l«m i>f that lamlj 


(8) See Nathu e. Budlm. IS B. 537 (1893) 

{suit for epcciiio performance ; rtecrfo untlct 
which salo deed executed by Court ; sufee* 
qoent suit on sale deed to recover possession. 
Held not barred as claim to posseswen not 
based on contract but on new cause of action 
arising from deed of sale]. In a slmdsv cs'*’ 
iQtho Sladras High Court a contrary v lev wa» 
taken on the ground that the right to posse®’ 
aion anti conveyance ans® coincidi'ntly, 
suit for possession was not a separate cause o 
action : l^arayana f. Kaodasami, 23 - 

(ISOS). Tbo principle, however, in the trst 
was applied in Amlu n KctWainina, 14 ‘ • 
23 (1890) 

(9) Ram ScivaU Ringli v. Nuivciu-l 
i A. 261 (1882). 
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subsequently sues (1) In a case in tbc Punjab Chief Court.(2) Burnej- 3 . 
. observed that Tvliat the plaintiff “ asked for in the former suit utob not crernec} 

to which he was entitled, and was, therefore, not one of the other altemsnve 
remedies between which the plaintiff could have chosen ; ” and in a Bubseqncnt 
case (3) in the same Court, Tremlett, J., observed, that “ if ■the defendant f 

■ contentions were sound, we should have to hold that the construction of 

[ , 43 {nowr. 2) is that a plaintiff entitled toonly one remedy on las caus^ of aetioi 

who hy mistake sues for what the Court considers is not the Tcni*^v to -viii ' : 
he is entitled, will be precluded from subsequently suing for the j*rot»tr on*- • ' 
and, “ put in this form, it is clear that the language of the section tounl^-nan-'* 

• no such proposition.” 

The rule apphea to the case where there being identity of caueei of 
" ' in the two suits, the plaintiff was entitled in the first suit to tuor*- tlan on* 
remedy, (4) either cumulatively or alternatively. If without -tla tj'* 

' Court he omit to sue for any of such remedies he cannot do so ufWuBru- 

“ ' a personal decree for maintenance and a declaration that it js e Kha'pt os • 
property are two remedies referable to the same cause of oclion, mz iho xij • 
to receive maintenance, and therefore two separate suits eaimot b* : 

respect of the two remedies against the same defendant (!>) 
r It is not very easy to define what constitutes ” a cLtiui ” ** 

" from a " remedy,” for the former appears to include the lattn* to • 

** Doubtless the two terras were intended to overlap Wliile a <h.ij .... 

■ ’ defined as a demand of right, a remedy has been said to U th' h . i,. 

r-i recover a right (6) It has also been broadly de/in‘'d to dfcnov t.,*. ^ 

decretal order with its proper legal results, whKh is tL*- , 

t*" warrant for obtaining the relief ho has achin-ed by J,h ».i„' <•; 

• cases are common inst.'inces in which there is mor<; than ov i> 

» person asks, for relief and ancillary thereto for an • 

f' than one remedy. In many cases there ts an ojition of suj:.- •• • 

5 * or for breach of the contract, and in these cases th*i*- u Ji^/.* • 

- j but the remedies are alternative (8) In some fh* l< ...... 

and “remedy” arc used indiscriminately. 8<* it l.a*. , 

for specific performance bars a subsequent suit b/r 
form, as both claims arise out of the same caus** of 






(1) Pcari f. KLoab. 3 X 837 (1881) 
Similarlj tho dismissal ot a auit for confirma- 
tion of possession on tbo ground that tbc 
plaintiff was not m {Xissession is no bar to a 
suit for recovery of possession, tide ante, p. 
3S3, and cases there cited ; cf- cam in last 

(2) Prab Devi v. Haski^ben Das, iSSt, P 
It. No. 47. 

• (3) Parinesbri v. Vasdeo, 1683, P. It. 

No. 35. 

(4) Hicse words can starcely mean a 
cmedy against more than one person. 
KalidUunr. ShibaNatli, sC. atji. 49G(lsS2), 


( 5 ) 

(•i) Fuild,. 

I-rw/di. I.. 
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of contract (1) And ttlicrc a plaintiff was entitled both to uncover rent 
and to forfeiture for non-payment he was held baned alter suing for the 
rout from suing to enfotco a forfeiture for non-payment of tlic sajne rent, 
na both the claims arose out of tho same cause ol action, namel3', the 
non-paymeut of tent (2) Similarly, a suit for an injunction against a 
defendant directing him to abstain ftoiu excluding the plaintiff and pre- 
venting him from using his house has been held to be a bar to a suit for damage'! 
for the exclusion from tho house (3) The amendment now substitutes the word 
“ relief” for “ remedy." 

Upon the question formerly discussed, whether in execution of a Bimple 
money decree, only the rights of the debtor pass and the mortgagor retains 
Ilia lien, ace below (4) Sect. 00 of the Transfer of Property Act restrained a 
mortgagee from aclUug tho mortgaged premises, except under a decree for 
8ale.{5) Under tho Code of 1859 a declaratory decree might be sued for and 
obtained, and a subsequent suit brought for the consequential rcUcf.(6) But 
see now sect. 43 of the Specific Belief Act, which virtually repeals sect. IB m 
tho Code of 1850. Under the special provisions of the amended Dehkan Api- 
culturists Act excluding the operation of this section, a suit by a mortgagor for 
account does not bat a subsequent suit for ic<.lemptioD,(7) though prior to tbs 
amendment of this Act the contrary was held upon the principle enacted by 
this 8CCtion.(8) If lucanc profits ore not asked for in a suit for specific perform- 
aucc of a contract to rcconvcy a plot of land, a subsequent suit for them will be 
barred by this rule (9) 

Leave to omit relief. — ^The words in the last Code were “ olfttv'fit 
the first hearinq.” It was, however, held that leave might be applied for and 
obtained when the case was called on for first hearing and before anything 
been done towards the hearing of the casc.flO) Though these words have been 
omitted probably the same rule will hold now. Such leave should be obtamed 
from the Court before which the original suit was pending (11) 


[s. 45.] 3. Save as otherwise provided, a plaintiff may unite in 

jotnder of causes oi same suit several causes of action agamst 
ariion. the same defendant, or the same defendants 

jointly ; and auy plaintiffs having causes of action, in ■whica 
they arc jointly interested against the same defendant or the 


(1) Slut Knsto r. Abdoot Sobh&a, 16 W. 
R. 40S (1671) , 8CO Specific Pvchef Act, 1877, 
fls 50, 19. 

(2) Subbarayat' Krishna, fi IL ISO (1882). 

(3) Cliajju Singh r. Nihal Singh, ISSS, 
P. R No 190. 

(4) lUsbhchary Gbose’s Iaw ol Mortgage, 
3rd ed. 712, 735, and cases tliero ct^ 

(3) See 0. 34, r. 14 and notes. 

(0) Kalidhunv ShibaNatli,8C.483,F. U. 
(1662) , (olL,Kanutif.KuDlBeban,8A.SI5 
(1853), V U 


(7) Laluohand v. Girjappa, 20 B. 474. 

(8) Bcc cases cited m last mentioned de- 
cision; and as to decreo ordering paynien , 
and in default sale, and Bubsequenl ««* ot 
redemption, Govinda v. ffaTji, 1897, 

(9) Canesh Ram i\ Moheah Ram, 13 
a W. N. C09 (1900) 

(10) Pesfo/ijj V. Abdool, & B- 463 . 

(11) Wuhanimnd Faya^ r. Kallu, 33 
(19)0^ 
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same defendants jointly may unite sucli causes of action hi the 
same suit. 

(2) Where causes of action are united, the jurisdiction of 
the Court as regards the suit shall depend on the amount or 
value of the aggregate subject-matters at the date of instituting 
the suit. 

Origin and scope of rules relating to joinder of causes of action. — 
The first paragraph of r. 3, which correspoods with sect. 8, Act VlII of 1859, 
13 taken from the Enghsh 0. 18, r. 1, which, though it docs not contain any 
reference to the case of more than one defendant, has been construed as if it 
referred to the ‘'same defendants” aUo, it having been beld(l) that “to 
bring into one claim distinct causes of action against different persons, neithci 
of them having anything to do with tlie other (and only historically connected 
as one matter in the transactioa), is not contemplated by 0. 18, r. 1, which 
authorizes the joinder, not of several actions against distinct persons, but of 
several causes of action ” It was, however, pointed out that the provisions 
contained in several of the English rules had been omitted from the Code, and 
the inference therefore was that it was not intended to introduce into this country 
the wide scope now afforded to suits in the Engbsb Courts; and that r. 3 is 
different from the much more general language of the English r. 1 and r. 6, 
which provide that claims by plaintiffs jointly may be joined with claims hy 
them or any of them separately, and were diametrically opposed to the prohi- 
bition of sect. 31 of the last Code, that plaintiffs might not join m respect of 
distinct causes of action (2) The rule is based on considerations of convemeucc, 
the nusjoinder contemplated leading to complication and difficulty of dealing 
with the c.ase of each defendant separately, and being vexatious and liarassing 
to the defendants (3) 

Objections (as to which sec 0 1. r. 13) on the ground of misjoinder ore 
favourite ones in this country There may be nusjoindor of plaintiffs or mis- 
joinder of defendants This matter is dealt ivitb in the preceding Order. 
The rules under discussion relate only to joinder of causes of action They 
assume that the action has heen rightly constituted under the provisions 
relating to the Joinder of parties (4) Then tlicrc is misjoinder of subjects of 
suit, which is sometimes called multifariousncss, though the term is not used 


(1) Burelall f. Beylus, 20 Ch. D. 33, per 
Selbomc, LC. In England it is settled law 
that two separate causes of action cannot bo 
charged against two defendants m ono 
action: Muthappa r. Mnthu, 27 3L SO. at 
^ S3 (1003) 

(2) Karsuigh Baa c. Slangal Dubejr, 3 A. 
]C3, 170, 179 (ISS2), F. B , a leading decision 
which deserves careful study. Mahmood, J , 
was, however, of opinion (at p 17S) that the 
Code did not prescribe a narrovicr rule upon 
the particular i>oint thm under discuasion. 
In Muthappa r Muthu, 27 SI. Ki, PS (1903), 


it was alao said that the terms of the Enghsli 
mlo were wider end more general than t)io 
terms of the Code. But this case has not 
been followed: Aiyathorai r Santbu 3Ieera, 
31 &L 233 (I90S) &c« now O I r 9. onte. 

(3) Fee judgment of Feacoch. C J , is Baja 
BamTewaryt Luehmun Pershad, 8 W B. 
15, 10(1S67); a c. B. L. B (F B) 731; 
Imnt Xath r Baboo Boy, 18 W. B 2SS 
(IS73) , Sudhendu r. Dorga, It G. at p 138 
(I8S7) 

(t) llatmay r. .'^murthvaite, 2 tj i> 423 

(Il>93),isyB<nitn,0. 
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in the Cotie. Multifariouaness, howevet, properly so called, exists when cue 
o£ the defendants is not interested in the whole of the relief sought (1) Tbi*' 
is prohibited by the first clause of r. 3, where the parties have distinct and 
separate interests (2) Sllsjoinder of subjects of suit is where two subjects 
distinct in their nature are united in one suit, and, for convenience sate, the 
Court icqiures them to bo separated. ^V^lethcr the various subjects shall be 
dealt with together is a matter of discretion to he determined upon considera- 
tions of convenience with regard to the circumstances of each particular 
ca3e.(3) This matter is dealt with in r. 6. In other words, while multifario^^s- 
ness strictly so called is, in cases coming within the terms of the first paragraph 
of r 3, absolutely prohibited, an alleged misjoinder of subjects, as it was formeilv' 
called, not amounting to mnltitariousncss in the former sense, is left to be 
dealt with according to the ^setetion of the Court. K. 3 applies to eases where 
tlieie are only one plainti0, one defendant and several causes of action, and to 
cages where the plainti& or defendants, though consistiog of two or more 
individuals, may b© considered os an unit t^th reference to all the ihfiercnt 
causes of action. Where there is more than one plaintifi or defendsut, the 
test is — IS there community of interest in the issues to bo determined f in other 
words, joint interest in the questiona raised by the litigation is a condition 
precedent to the joinder of several causes of action (4) The question of absence 
of cause of action and misjoinder must be distinguished. It may be, for instance, 
that certain defendants can substantiate pleas which, as a matter of substantive 
law or on the merits, would absolve them from liability. But this circumstance 
has no effect upon the question of misjoinder, which is purely a matter of adjec- 
tive taw or procedure (5) Wiiile, aa already stated, the rule cn.scled m 
r 3 18 based on substantial grounds of convenience, it must also 
I'cinouibercd that the policy of the law is not to favour multiplication of suds *, (uJ 
and it 18 exceedingly undesirable that any suit should fad on accoun 
of any such technical objection,!!) unless it has been taken, aad J' 
thoroughly wcH founded 


(1) FomtOQ V PomtoD, L It. 12 Eq 547. 
at p, 541 (1871) : and 8« Narsingh Das ». 
Mangal Dnhey, 6 A. at p. 172 (1882), and at 
p 177, as to tho soffiaoncy ot cacti party 
Laving an interest in somo matters in tbo 
suit and that they am connected xnth tho 
others 

(2) See Burstall i. Beyfus, 26 Clu D. 35, 
in wliich also the present English proceduro 
\ihi(.h supersedes tho demurred is con- 
sidered. 

(t) Poiiiton V. Fointon, sujira, at pp. 541, 
G42; Coates r. Legard, 19 Eq. 06 (1874). 
“ Tho plaintiS will not bo allowed needlessly 
to enlarge tho area ol the ^apnte,” per 
CoUias, M.B , S»«-cbswD Corp. ». Wild, 1 Ch 
D , p. 422 (1903) 

(4> Soo Bhagwati r. Biiul»hii, 0 A. 106, 
lOS (1883) ; Narsingh Das v Manga! Duhey, 


5 A 163, 171 (1882); Sarala Sundari 
Saioda Prasad Sur, 8 0. L- J. *^2 
rel. to in Jaggeshwai Dutt x- Bhutan . 
ban Mitta, 33 C. 425, 441 (1006) 

(5) Narsingh Das v. llsogftl Dubey, 5 A 
at pp. 178, 170 (1882), per Malitnnod, J- 
Janokioath v. Ramruniun, 4 C. 910 (1870). 
it was held that tho fact that tlio cl-'ini ft'*’ 
isosscssion or rent against certain tlcfendants 
was unsustainable in fact was no ground fur 
<{isaussmg tho whole suit for tnisjoin 
This distinction does not appear to havo Ix'co 
preserved m tho judgment of Stuart, C J » 
m Bisheahur v Bam Chuian, 5 A. If* “ 
25. 28 (1872) 

(6) Shoroop V. Mothoor, 4 W. B. la*!, a 
p. 110 (1865) , Narsingh Das f. Mang« 
Dubey, 6 A. at ji. 179 (1882). 

(7) b'udhetidu s’. Durga, 14 C. «t {’• 
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It was held that the provisions of sect. 45 of the last Code ^d not apply 
to suits for arrears of rent under tho Agra Tenancy Act, 1901, so as to admit 
of a joint suit'being brought in respect of arrears of rent due in respect of several 
holdings (1) 

Summary of rules on this matter. — A summary of the rules which 
deal with the joinder of parties, shows that any number of plaintiffs may join 
in respect of lehef claimed arising out of the “ same ad or transadion ; ” that 
they may not join in respect of distinct causes of action in cases not within 
0. 1, r. 1, on/e ; that any number of defendants may be joined where relief is 
sought against them under 0. 1. r. 3, or in respect of any one contract under 
0. I. r. C ; that no suit shall fail for more misjoinder , and that except where 
plaintiffs have joined in respect of distinct causes of action as above stated, 
the Court may in every suit deal with the matter in controversy as far as regards 
the rights and interests of the parties actually before it (2) Putting 
it shortly, the rules provide that a suit shall include the whole claim; that 
any plaintiff or plaintiffs having several causes of action, in which they are 
jointly interested against one defendant or several defendants jointly, may 
unite them in the same suit, but unless such causes of action are of the kind 
mentioned in clauses («), (1)) or (c) of r. 4 of this Order, they may not be joined, 
ivithout leave of the Court, with a suit for the recovery of immoveable 
property ; that where a plaintiff or plaintiffs have united id the same suit several 
causes of action against a defendant or defendants, the Court of its own 
motion, or on the application of the defendants, or upon agreement of the 
patties, may order separate trials, or confine the scope of the suit, or exclude 
causes of action and direct amendment of the plaint, where by the joinder of 
several causes of action mconvemence and confusion are likely to be caused (31 
As to whether sect 45 of the last Code was a restrictive proviso to sect 28 of 
that Code, see post. 


“ May unite.” — It is a pre-requisite of the right to join in one suit more 
than one cause of action against a defendant that the Court to which the plaint 
is presented should have jurisdiction over all the causes of action (4) In the 
case cited, it was observed that " unless the plaintiff could lawfully unite them, 
the Subordinate Judge had no jurisdiction over either," and that ‘'he should 
liave returned the plaint, although, without amendment, it could not have been 
presented in cither Court which had jurisdiction over either cause of action ” 
It is, however, proper to umte several causes of action in a suit when the title 
to nil the property to which the defence relates is the same, though the lands 


(18S7); Haranund r Prosunno, 'I r' at j» 
7Gr.(lSS3) 

(1) Jagan Nath Prasad t Ton, 20 IS 
(lOOG) 

(’) See Xarsingli Daa r. Man^l Dubej, 
.I A. 1(>3, at ]>. 1C7 F. 1! , a decision 


under tbo Li&t ('ode Ibe text la tlinn fore, 
in tbit and other mstancea, •Itenil to me, t 
the |>reseDt irovistons 

(3) lb., at p 1C9 (ias>). p It 
(S) Kbimji Jirraju r I'uni'lir/tani, •• if 
171 (ISS3V 
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claimed may not be in one district,(l) For recent api^Vicfttions ot tbe ptovision, 
806 caaea citcd.(2) 


"Was sect. 45 of last -Code a restrictive proviso to sect. 28 of 
tlxat Code ? The effect in this respect of the amendments.'^Tlicre 
was force in the argument winch answered this question in the negative, 
though the contrary was Ijcld under the last Code by the majority of the 
Full Bench (3) in which it was raised. Chapter Ifl. of that Code dealt 
with the parties to a smt, and Chapter IV. of the same Code uith the 
frame of a suit. The former assumed the cjastcncc of an ascertained subject- 
matter in dispute, and from that point of view laid down rules as to the persons 
who might bo made parlies to the suit Ciiaptcr IV. assumed the existence 
of ascertainod parties, and dealt with the subject-matter of the S'Ut- 
The two modes ol dealing did not clash with one another. Where tberc 
was identity of subject-matter the rules governing the case were to be fo'^d 
in Chapter III. ; where there was identity of parties the scope of the setion 
w’as to be limited by Ibc rules in Chapter IV. The two Chapters thus 
regarded an action from two difleront points of view, and the rules confsitt^d 
in one could not, in tljis aspect of the case, be regarded ns provisos to the 
lulcs contained in the other. Dy sect. 2G of the last Code all plaintins 
miglit join in respect ol tlic same “ cause of action ” By sect. 28 all defendants 
might bo joined against whom the riglit to an}’ relief in respect of “ the eome 
inaili>r,’' whether jointly, ficvcrally, or in the alternative, was alleged to es>^t 
The term “maKer” in sect 28 of that Code was not convertible with 
of action'' but was more comprehensive— a conclusion which reei tved supp^^t 
not only from the circumstance that the two expressions were used in con- 
tiguous sections (26, 27, 28) of the samo Chapter, and could thetcwc® 
Scarcely be construed to have the sarao meaning, hut also from the wc* 
that the last part of sect. 31, which prohibited plaintifis joining in respect oj 
distinct “ causes of action," was meant to be a hmitation of the latitude allowe ^ 
by Chapter III. as to the joinder of parties m respect of the "same inaileT. 

So long, then, ns the matter in dispute was identical the plaintiff was , 
to bring before the Court all persons whose presence wae necessary to afior 
him fuU relief in respect of that matter. Sect. 45 was not appbcable to casts 
in which the subject-matter of the suit was the same, but related to cases m 
whiob the causes of action woto outitely distinct Sect. 28, on the other 1'*^” ’ 
related to cases rn which the subject-matter was one ami the same, and sect- 
was not a xeslrictivo proviso to sect. 28, for the effect of such a view would be 
to nullify an important part of the latter section. The essence of the provisions 
of sect. 45 was that there should be jrant rights in the plaintifis and joint liabu'ty 
of the defendants ; whilst sect. 28 contemplated the granting of relief again® 
the defendants not only jointly and in the alternative, but also severally, on 
it could not be conceived liow this could be done in a case in which the habu* 5 


(1) HarchamUr Smgli i. IaI UnluMlur 
Pingh, 21 A. 550 (laW)- 
(2i Slut) Prosad Ch»n<Ihuit v. Vafcai Pali, 
53 U COl (1000); Sarada CJiaran Chattcrji 
f. Iswor Saojlj, JJ Q TV. N, HCi (1907) 


[cah&ncvmcat and increase of rent] ; Parfba^ 
earathy v Thandavnraya, 17 M. J- ti 
< 1907 }, . ^ . 

(3) Naraingb Das r filanga! Duboy, 5 a - 
103(1832). F.Tl. 
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of tlie dcfcndanta was joint, as required by sect. 45. The latter section did not 
limit the operation of sect. 28, nor did sect. 28 extend the scope of sect. 45. 
Sect. 23 laid down a rule which was distinct from and independent of the rule 
embodied in sect. 45.(1) 

According to this view of the two sections, a suit might have been brought 
against several defendants against whom the right to any relief in respect of 
"the same matter” existed, and also a suit umting several distinct causes of 

Bench held that it was diOlcult to 

^ ^ in sect 28 as meaning more than 

the same “ cousc of action ” ; and that Chapter III. must necessarily be read 
with and controlled by the subsequent provisions of Chapter IV. If, then, 
sect. 28 and sect. 45 were read together, the joint, several, or alternative 
liability of defendants mentioned in sect. 28 meant such a hability in respect 
of one OP several causes of action, which cause or causes of action were united 
in tbc Bamo suit against tbc same defendants jointly ; in other words, while 
the cause or causes of action bad to be joint as to all the defendants, the 
relief asked might bo joint, several, or in the alternative (2) It might, it 
was said, be that tbc term ” same matter” was more comprehensive than 
“ cause of action,” and that if sect. 28 stood by itself, it would in effect allow 
a joinder prohibited by sect 45 But if, as was held, that section did not affect, 
but was, on the contrary, controlled by sects 44 and 45, which regulated the 


which was entirely regulated by the provisions of Chapter H’’., and n suit, 
though not had for misjoinder of parties under sect. 28, might be bad for mis* 
joinder of causes of action under sect. 40. It was not clear, however, why the 
two different expressions should have been used, and neither of the v icws stated 
was free from difEculty.(3) 

The case of several liahihty is retained in 0 I r 3, corresponding with 
sect, 28 of that Code But the words “tn respect of the same maltcr” have 
been now omitted from 0. 1 r. 3 For the reasons given by him, the opinion 
of JIahmood, J., would still seem preferable even bad this not been so. The 
position would now appear to be this • 0 I r 1 allows plaintiffs to join where 
the relief claimed (whether the claim be joint or several) is in respect of or nrisc'< 
out of " the same act or frajirociton,” The necessary corollary of this is that 
if all persons may be joined as defendants against whom lehcf is claimed 
in respect of “ the same vjatter ” this phrase most include what la nnilcistood 


(1) Narsingh Pas r. JIangsl PuI><*t, 5 A , 
r 172 it »"] , SlahmocKl, J 

(2) lb, 5 A , p. ICQ cl «/ 

(3) It bia also been licU in a recent 
Madras ease that the monli “aatiie matter’’ 
are wider than the term “ cau«c ct action • ” 
Pampanabojina t. .\dda1a, 27 M 736, at pp. 
745, 710 (1^2) Tlie Calcutta High Court 
has m some eases justified the joinder ol 


(lefenilants on tbe ground that there « as but 
one eanse of actinn • Lobe Nath r Keshab 
Ram, 13 C 147. 152 (ISSC), Phan Chandra 
r Rampibwar. 24 C S31 (1S97) , though it 
has neser held that thetaotermsaresynonj . 
tnoua. Sec al«o LucLumaej r FazuUa, 5 
R lT7,atp I'eflSSO), Janokinath r. Ram* 
rvojoD, 4 C at pp M2, JiSS (1879J; Sin- 
thappa r Mnthn, 27 JL So, at p. 83 (1003). 


I 
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satne act or transaction” in 0. 1, r. 1, that is, cases where, though 
the cause of action may not be the eaoie, relief is claimed on a common ground 
The qualiBcation is now omitted, but the earoo result would follow eren if 
0. 1, r. 3 iiad not been (as is the case) expressly amended to bring it info con* 
formity with the provisions of r 1 of ^at Order. But where the subject-matter 
of the suit is not tho same as regards plaintiffs and defendants, and the caurcs 
of action are entirely distinct, there being no common ground, then under r. 3, 
in order to justify joinder, there must be joint rights in the plaintiffs and joint 
liability in the defendants. 


Cause of action. — Aa already elsewhere observed, this expression 
has aiwaj's had a signification which cannot be said to be precise or 
definite, (I) being sometimes taken to mean the right, together with the 
infringement, or the title together with the injury; in order words, all the 
circumstances which a plaintiff is required to allege in order to show a right 
to relief ; and being sometimes used as indicating merely the injury, which 
15 the cause of the plaintiff coming into Court, (2) or ns indicating the plaintiff ^ 
riglit merely (3) These differing definitions account in part for the differing 
views to be found in the cases under this cs other 6ections.(-l) So the right 
has been treated as the whole cause of action.(6) On the other Ivsnd, it ffas 
held that the term as used in sect. 31 of the last Code, and in the section corre- 
sponding with r. .3, had the same sense ns in English Inw, i-iz. of every 
fact which it was necessary* for the plaintiff to prove to support his right to 
the judgment of the Conrt.(O) Tho title on which a plaintiff sues is only 
one of several ingredients in tlie cause of action, end that term includes also 
the infringement of the plaintiff’s right.(7) The question under the section, 
which r. 3 replaces, has often arisen in cases of alienations of joint property 
by a coparcener, or of a Hindu widow’s estate by the widow, and somethnes 
in other cases. The cases upon the point are in conflict, and it is not possible 
to reconcile them. The determination of the question whether there is 
misjoinder in respect of cause of action, where one suit is brought against all 
the alienees, depends upon the view which is adopted of the meaning of th^ 
term “ cause of octiort,” and also on the question discussed in the last paragraph- 


(IJ la Estima Ribi r. Abdul Afaiul. 14 A. 
at p. 536 (1892), it mid that tiic term 
*' canso of action ” bad not been iu'.hI ta as 
43, 44, 4S, 46, and 47 of tl<e OmIc of 1882, 
in precisely the saWo aense. 

(2) Ifarsingh Das v. ilfangal Dubey, A. 
at p. 173, per Mahmood, J. 

(3; Seo cases citoil poot. 

(4) Seo Ameenmt', Waseehnn, lllV.lt H, 
irfaere them iras a difTmnce of opinion , aee 
the cases cited jwuf, and llukoi CSiand, CPC 
607, 508. 

(6) Ishan Chiindor v. Rameswor, 24 C 831 
;1807J (dfss. from Ram Prosed i- Raebi Dassi, 
fi C W. N 585 (1W12)J; Sami flicfti r 
.tnirenni, 7 3L H C R 260 < 1673 ), and cases 


cited post, note 8. 

(G) Sabma Bibi r. Sbeiih JfuhanuaaJ, Is 
A. 131 (1B95) ; Ram Prosad v. Sacbx 
a W. N. 585 (1002) 

(7) Ram Prosail n Sachi O.usi. 
p 689. So olso in Koomlun Lnl R*® 
Hirnmut. 3 A. H. C R. SC, 87 (1671), H'® 
Court said, “It is not a plaintiff’s title ^bJtJ' 
u to be regarded in a suit of this nature m 
considering a pica of mi.«iouulcr, but rather 
tho xwongB alleged," and pointed out that i 
1 . .......nM,- the 


Cordlian Lalji Jraharaj, 3" A. 2^3 (I*. *-1 
(1613), proof of title by .S'hebait. 
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In sonic cases, the decision in favour of the unity of the cause of action 
proceeds upon the theory that the plaintifTs right is the cause of action.(l) 
If this be so, and there be unity as to the right, there is no misjoinder 
of causes of action in a suit in rrhich the several alienees ate defendants (2) 
Apart from the question as to the correctness or otherwise of this view, 
practical objections liave been urged against joinder in such cases. It has 
been said that one alienee is not interested in an alienation of another part 
of the estate made at anotlier time to another person Evidence against 
one defendant may not be admissible against another. Different questions 
may arise as to mesne profits. The procedure m.ay prove vexatious and 
liarassing to the defendants, each of whom has to wait whilst the case is 
going on against others, and to detain his witnesses meanwhile. The case 
is complicated in both the Court of first instance and appeal, where 0.1011 
case may have to be argued as a separate and distinct cause (3) Even 
where the action was held sustainable, the Court observeil that sep-irate 
actions against the alienees was the better procedure (4) As against this it 


i' 

.It 



J 


? 


(1) Kami Chetti i' Ammani, 7 H C. R. 
200 (1873) In tLia case, which was a suit 
lirouglit Against the alienees of the pUintid'a 
lathct’fl widows to recover the properties 
which hail been alienateil by the widows 
during his minority, Holloway, Ag C J., said 
"The Judge says that the cause of action 
Against each of the purchasers is a distinct 
one Tho plaiotill claims his share of famil> 
property. His cause of action, the right, !■« 
Kis relation to tho family to which the 
property appertains, and on this right, if 
established, and if he is not othcrwuc baireil 
from recovering, he will be entitled to that 
share where! cr found. The fact that various 
jicrsons during his minority have affected 
to purchase parcels of the property does not 
ilestroy the unity of his ground of action ” 
And in a suit by reversioners of B against 
defendants, who set up respective titfes to 
difTcrent plots of land by purchase from B, 
it was also held there was no misjoinder, the 
Court holding that the cause of action was 
that plaintiffs wrre reversioners of B : Ishan 
Chundcr t. Raroeswar, 21 C 831 (1807), di«s 
froiuinUamProsadt SacliiDossi.IiC IV N 
&S5 (1002); appd. in Parhuli Kunwar r 
Mahmud Fatima, 20 .\ 2li7 (I'lOT) In 
Mahomed r Krishnsn. II SI. 100 (Ih^fi), a 
amt by junior memUrs of a larun^ *gain«l 
the Xamai’nii and others, including jx-rsoiis 
to whom le had ahenateil fanroJ jwoprtj, 
the Court olsw-rveil (at j>. n]).that it mide 


no difference witetber the right enforced was 
that of a coparcener or reversioner, and tb.at 
in the View that the primary ground of action 
IS tho interest vested m possession as rcgarils 
tho whole of tho property in suit there is 
unity of title, and the claim nia<.lo is one in 
respect of the same cause of action .Sec 
also the cases in the following note, winch 
may haic pruceedetl upon the same prin- 
ciples 

(2) Vasudesat Kuleadi.7M JI C R 200 
(1874), Abdal r Ayaga, 12 M 234 (1880). 
\itlni f Narayan, 5)t H C R,A. C J 30 
(I8C8), Kanth Karam v Prem Lai, 3 IV. H 
102(1805); Shoroopr Mothoor.4W R 100. 
at p 110 (1805), Knshna Gofiaul e Hurry 
Katb, 35 W. R. CO (I87C) ; Ilaranund Mozo. 
omdar r ftosunno Chunder, 9 C 763(1883) 
[where the alienation was in execution] , cf 
also fr re Rutnessur Das, 14 \V R 331(1870), 
where the Revere Cunmissioncr had tati a 
possession of the pUintiSe Units and giwa 
them to various defendants. In some of these 
cases, however, the alienor was a pa its. b' to 
which, see piMf 

(3) bcc jodgment of IVacocL.tAJ , ui Raja 
Rani Tewary i. Luehmun IVrshad, 8 \V. R. 
15. ir> (1867), ai^ judgment of first G.urt m 
'-ami t .\nimsni. 7 M II <' R 2»>. 261 
tl'‘73) 

(4) t ithu r Norayan. 5 IS 11 C. R . A. 

J. 3il |l8i>wl Suliramanva r Sa<!a*i\a, K M. 
75(l«l). 

• '2 P. 
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may be eaid that the policy of the law is not to favour multiplication of suits (1) 
And in eomo cases, ns observed by the Jladras High Court, (2) “it is 
manifest tliat the number nnd nature of the alienations are no unun* 
portant elements for the determination of their propriety. It is most 
desirable that the whole of them should be at once before the Court called 
upon to decide the question, in order to secure the soundness of the particular 
decisions, and pcrliaps the avoidance of discordant decisions in different cafes 
upon facts nearly the same *’ It would probably be best if the Courts were 
given, as to procedure, a discretion to be c.Terciscd in a manner to the con- 
venience of trial and of the parties and to the ad\'antagc of substantial justice 
It is, Iiowever, necessary to determine the question by reference to the defini- 
tion of the term under discussion and the other prorisions of the Code, If 
therefore, on the otlicr hand, the words ‘‘cause of action" denote both the 
right and its infringement,(3) there has been said to be distinct causes of action 
against each of tho alienees, and in consequence misjoinder, (4) except 
perhaps where the suit Is both against the olienor and the alienees. In such 
(.esc It has been said (5) that (there being a complete cansc of action both as 
to right nnd infringement) against the defendant alienor, it is necessary to 
bring tho alienees on the record to afford ground for decision of the whole dis- 
pute. and that it cannot be said that n separate cause of action easts 
against the alienor “ m conjunction with each group of alienees, the aliena- 
tions not being the causes of tbc present action, (6) but merely incidental 
thereto ’’ (7) In a case, however, where the alienor was a party, the Bombay 
High Court held tliat the plaintiffs had distinct causes of action against tlic 
several defendants, and that there was a misjoinder.(8) Wljether, however, 


(1) Shofoopf Mothoor,4W II 109, atp 
] 10 (1865), where it was also said . " Rc'i'ct- 
aionors frequentijr bring one suit to set asidn 
such claims, and such a suit has never been 
Ijcld to be inadmissible,** 

(2) Vasmleva t Kiilcadi, 7 M. II O It 
290, 203 (1874) 

(3) GanesLi I.al v Khatrati, 1C A 279 
(1801), where tho Court pointed out (at pp 
280, 281) that “the rolationsbip of the ro- 
ATrsioncr to the widow’s husbands could not 
furm tbo cause of action, but only a part of 
tho cause, which compril^ among other 
things tho wrongful possession of the separate 
sets of defendants over the lands held by 
them rcapcctircly,”and see cases in Host note. 

(4) Gancsbi Lai t Khairati, tupm (chat 
in Parbuti Kunnar r Mahmud Fatima, 29 
A 207 (1907)]: Kacharbho^r Boiltathorc. 
7 S. 280 (1883); Raja Kam Tewary r 
I.ochmnn Pershad, 8 W R 16 (1867), F. B. ; 
Oolain Mustaf> r. Sheo Soonduree, 10 W. R. 
187 (1608) i Teuareo Raghoonath f Syud 
.Mahomed, 4 A If C. R 108 (1871) 

(5) Chuhar Mall r Bakhtwaddi, 1890, i*. 


R Ko 149. See Ilulcm Chand. a P C. 5f!3, 


670 

(6) In the case in question apparently In'* 
cause of action was held to be tho refaail b> 
the ahenor to recognize the plaintiffs rig“ * 
to share m tho family property. 

(7) In the following cases, which have b«'* 
alwady cited, tho alienor was a party to t m 
action . Sami Chetti v. Amman!, 7 M- if- 

R 260; Jiahomed v Krisbnan. 11 1’^” ; 

Abdal i- Ayaga, 12 M. 234; Chuhar Jfall 
V Bakhtwaddi, 1890, P. R. Ko 113* ff®”' 
nund I- Prosunno, 9 C 703; Mlbti ' 


Narayan. 5 B H. 0 R , A. C. J. 30 ; 


Kanth ^ 


Naram v. Prem Lai, 3 W. R. 102. 103, wbfw 


the Court said: “Tho case by the bods 
against tho father is so entire as to bo hsr / 
eapablo of being prosecuted in several 
(S) Kachar Bhoj v. Bai Rathoro, 7 B •• 
(1883), ref., Sftdu Bin Ragbu Ram PiO 
Govind, 10 B 003, 011 (1802) ; 

V Bhugraaneo, I A. If 0 B 128 (18C9),t o 
suit was held bad for misjoinder, asthoug’ 
tho ahenor (a guardian) w as a party, no n ’*■ 
Avas sought against her. 
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tlic suit is open to objection for misjoinder or not, the Court may always in 
its discretion direct separate trials to bo held. Similarly, in a suit for 
possc«sion of immoveable property against two defendants, the cause of action 
being that the fu'st defendant lind no title to mortgage the property to the 
second defendant, it was held that there was no misjoinder, and that there 
were not two causes of action, but one, namely, tlie infringement of the 
plaintifi’s tight hy the first defendant, out of which flowed the title asserted 
by the second defendant, who derived ^title from the first defendant, and 
whose case stood or fell with his (1) A Jbrttort, there is but one cause of 
action against a defendant and others who are not real but merely ostensible 
purchasers from him (2) So, again, a defendant who, under a decree, subse- 
quently reversed, ousts a plaintifi from possession, may be sued with persons 
to whom, subsequent to the ouster, ho lias leased the land ; they stood m 
the shoes of, their lessor, and were jointly liable with liim to be oastcd.(3) The 
joinder of several persons in doing on act does not affect its unity or 
the unity of the cause of action constituted by that act, as in the ease of an 
obstruction or ouster by a number of persons who are alleged to liave acted 
in combination (4) It was held tliat different causes of action could not be 
joined in one suit against different parties, where each had a distinct and 
separate interest ; (5) that the Courts should reject plaints against several 
defendants for causes of action which had accrued against each of them 
separately and in respect of whicli they are not jointly concerned , (6) tliat 
there was no section of the Code which permitted a person to sue various defen- 
dants together in respect of various causes of action , (7) and that plaintiffs 
could not join in one suit m respect of causes of action m which they were not 
all jointly interested (8) 


(1) Indar Kusi v Gur Prasad, 11 A 33 
(18S3) For similar cases of suits against 
mortgagors alienating property, sco Bal 
Kishon i Bistoo Churn, 32 W R 633(1674). 
in wliieh both mortgagor and his alienors 
were parties ; also Krishna Oopaul t. Hurry 
Nath, 25 W. U. CO (1876) ; Sruiatli Uas r 
Khetler Mohun, 10 C C93 (1883) 

(2) tVI«o V Gureeb llossein, 13 W. R. 271 
(1870) 

(3) Antu V Vishnu, 22 R. 030 (1837) 

(4) Loho Kath Surma v. Keshab Ram, 13 

G 147, 152 (1886); Muthurijaya r Chocka- 
lingim, 19 333, 330 (169G) • and seo aa to 

ousters by different persons on different dates 
committed as part of the aamo contest, 
Ilarchandar f. IaI Rahadur, 10 A. 359, 301 
(1891): VarajUli Ramdat,2GR 259(lli01) 
[joint assault] ; ohUr where it is not sboim 
that the defendants actesl in eoneert or under 
aome common title For acts done by different 
jxrsons are not deetnM one unless done in 
concert : Siidhendu r. Durga Dasi, 14 G 435 
(1S87); lUm Xarsin r. Annotla IVosad. 14 


C 031 (1887): Koondunv Ran Ifimmut, 3 
A K C 86(1871), HurroMoneer OnooLool, 
8 W. R. 461 (1807) In Sbooroop v. Mothoor, 
4 W R. 109 (1805), m which the Court ex- 
pressed a doubt as to whether thero was mis. 
joinder. It is not clear whether there was 
combination or not In Bisbeshur t Ram 
Chunin, 5 A. 11. C •25 (1873), Pearson, J , 
belli that as there was collusion there was no 
misjoinder Stuart, CJ, held thero was no 
cause of action against Cist defendant, a 
tlifferent niatler from misjoinder, though bo 
hrhl that the euit was bad on that ground 
In Ram IVosad r Sachi Dust. C G W N 
585 (1902), thero was no combination. 

(5) Raroor Massira. 21 W R 200(1874) 

(6) Raboo Motto e Ranee, 8 AV It. 61 
(1667), in which it was hel,l that tho de. 
fenilants had no common interest, and that 
the causes of action wero distinct. 

(7) Ram Narain r Ai\noda I'rotvJ, 14 G 
f.SI. at p. C.''7(1RH7) 

(8) Itajjo Knar e Debi Dili, IS A. 432 

(ISOi.j, rtjf jxMt, 
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The following Buita have thus been lield to be bad for misjoinder:— A 
joint action for the price of timber against defendants, who purchased each 
one pair of timber Beparately from the other ; (i) A sold to X and B sold to 
X ; a suit by Y against A, B, and X to enforce a riglit of pre-emption ; (2) a 
suit claiming possession against all of defendants, with mesne profits against 
some and damages against others ; (3) a suit by a talookdar against the 
zamindar and several purchasers to set aside sales to them respectively of five 
paint ialuh sold for arrears of rent due separately upon each ; (4) a claim to set 
aside sale against auction putcliaser and for damages against zurpeshgidara ; (5) 
a suit against several persons, each a party to a distinct contract ; (C) a suit as 
against one defendant for specific performance of a contract to sell land and 
as against another for a declaration that he was not entitled to any charge 
upon the same lands, the causes of action being distinct as against the defen- 
dants ; (7) a suit against one person, an alleged agent of a firm, for breach of 
contract and against another ns partner to have accounts taken and the partner- 
ship wound-up.(8) 

It is necessary now, however, particularly in tlie case of suits by reversioners 
above mentioned, to consider the effect of the enlarged scope of 0. 1. r. I and 
Its effect on the question of joinder of defendants, for now apparently all rever- 
sioners might join in any suit any number of defendants in respect of several 
properties, provided they base their claims (which need not he joint but may be 
several) on a common ground. 


The relief. — The cause of action must, as in other cases, be distinguish^ 
from the relief claimed. So where plaintiff, a creditor, brought a suit on his 
own behalf and on behalf of other creditors, asking on his own behalf to set 
aside a deed as void, and on behalf of other creditors for a declaration that the 
deed was voidable, it was held that both the plaintiff and the other creditors 
had one cause of action, namely, the right to treat the deed as one which could 
not affect their rights, although as the plaintiff h.ad obtained a decree which he 


(1) B«oor Massiin,21 W. R 200(1874) 

(2) Bhagwatir.Bindeshri.CA 100(1883), 
nnd see Kalian Singh v. Gur Dajal, 4 A 163 
(1881). 

(3) KftTsingh Das v Mangal Dubey, S A. 
103(1882), F. B ,Uahiiiood,J., dissent The 
majority of the Clloiirt hdd that the suit tvs'! 
not against defendants jointly (p. 1C8), and 
that nothing in ss. 28 or 44 of the Code of 
1882 authorized a suit hy a plaintifi against 
A for dispossessing him or opposing his 
obtaining possession with distinct claims 
against B, C, D, and E for damages for 
separate years in respect of such primary 
wrongful act on the part of A (at pp. 170, 
171), and that what was contemplated by 
the Code was a suit for recovery from a tres- 
passer or trespassers in possession at tunc 
of suit, and the joinder of claim for mesne 
profits against sucL'trespasscr or trespassers 


(ib.) Slahmood, J., considered (at p. 1’^^) 
that the case was similar to Jsnokiaatii «. 
Ramrunjiin, 4 C. 949. ^ 

(4) Imnt Nath v. Baboo Joy, 18 W. R- 

(1872) . 

(5) Ram Kishen v. CTiowdhury Trebetu, 1 
aw N ciii (1897). 

(6) Namasirayav Kadcr, 17 JI. I6S(l8i*-7)' 
and as to soparato contracts, seo caso lO 
note. 

(7) Luckumsey V. FazuUa, 5B. 177 ' 

diet , Mokund Lall v. Chotay Lall, 10 C 1 ^ 
(1884); Jamsetji v. Ksehmath, 20 B- 


398 (18C9). 

(8) Muthappa v. JIuthii, 27 3L 80 (1003). 
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lied to execute, lie for that purpose requited relief by ^cttiug ai>idc the deed 
void.(l) 

A plaiiitiH may alwaj’8 put forward an alternative c.»se,(2) provided that 
j facts stated as the basis of alternative rdief arc the same. IVlicrc tlierc 
a single cause of action, or several causes of action against the same 
fendant, no difficulty arises, ^\^lerc the first defendant dispa^sessed the 
aintif! of land sold to him by the second defendant, and lie sned for possession 
id mesne profits, or in the alternative for the refund of the purcliasc-raoney 
om the second defendant, it was held that there was but one cause of action, 
imcly, the dispossession and no misjoinder (3) Two separate alternative causes 
. action against the same defendant may be jomed.(4) 

A claim for possession by plaintiffs, four anna zemindars, to receive a 
)ur anna share in a patni alleged to bo in possession of all six defendants, or 
I the alternative, except as against one defendant, for rent, aras held not to 
e bad for misjoinder, it being further held that notwithstanding that the 
laim for possession or rout might be unsustainable m fact as agaii»t some of 
he defendants, that was no ground for dismissing the suit generally for 
aisjomdcr.(5) 

“Docs sect. 45 (now rule 3) contemplate a case where plaintiff lias really 
miy one cause of action upon which ho can succeed, but bemg in doubt as to 
which of his alleged causes of action will be successful proceeds upon both, 
with the intention of obtaining relief out of one of them 1 Arc not the several 
causes of action contemplated by sect. 45 causes of action which, it is alleged, 
each afford grounds for separate relief, and combined for cumu)ati\c and not 
alternative relief ? “ (G) In England it has 'been held that if two persons could 
not be joined as defendants unless the causes of action against them were exactly 
the same, the object of the Legislature would be entirely defeated (7) It would 
seem from the cases cited that the fact that alternative reliefs were claimed 
did nut authorize a joinder of several causes of action against several persons 
not jointly interested. So where a suit was brought to set aside the 
sale of a inchal against the persons who had purchased it at an auction 
sale held for default in pajTnent of Government revenue by zurpafujidart, to 
whom the inchal had been let, or in tho olteraatiTo for damages against the 
zurpeshgidars who bad defaulted m the payment, it was dismissed for multi* 
f.iriousncss ns the two claims were based on distinct causes of action (8) And 
where a plaintiff contracted for sale to him of a house for Its 2300, and sued, 
alleging a subsequent sale by the defendant to a third p-irty, and prayed for 


(1) Ebrahim c Foolbai, 4 Horn. L. R. 180, 
181 (1902). 

(2) L.*i1ksliniib&i r. Han, 9 B H C R I 
(1872) ; m K«bir Khan r. Khavam, 1S97, P. 
R. No. 41, the iilamtiff a«Lcil tint ho might 
Ik> (loclaml to Lo tho propriotor of the «hoIa 
Tilhgp.or, failing th*.t, an occupancy tenant, 
and it was held there «-as no nu«joindcr 

(3) Serajal Huq r. Abilul Rahaman, 29 C 
257 (1902) ; a. c . 0 C W. X. 300. 

(1) lUgot r. Easton, 7 Ctu l>. 1 ; AniL 


Pr , 1905, !>. 223 

(S) JaDoLinath r. Bhmruajun, 4 t'. 949 
(1879) ; approved by 5Iahmoo<i, J , u> 
XareiDgh Das r Jtangal Dubev, S A. at p 179 
(1SS2). 

(C) PatUDa Begum r Muhatnmid Zakaril, 
1S95, P. R Xo. 9*1, jifr Rirat, J. 

(7) Cliild r Steoning, 5 Ch. D p. 702, and 
K-e Ann. Pr, 1903, p. 223. 

(h) P.aBi Kidirn r Cl.ua 
C W. X rut. (1897). 
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a decree either for speciCo performance of tlic contiatt of Bale on pajiucnt of 
R 3 . 24 OO (Rs.lOO having heen paid ns earnest-money), or for pre-emption on 
the sale on payment of 11 b. 2500, or whatever might he the market value of the 
house, Chatterjee, 3., observed, that two dintinct claims in the alternative, 
based on distinct causes of action, could not bo joined under the section corre- 
sponding witli rule 3. Rivaz, J., also douhtetl the eorroctne''8 of their joinder, 
putting the query already quoted.fl) 

Same defendants jointly.— It has been already pointed out that joint 
interest in the main questions raised by the litigation is a condition precedent 
to the joinder of several causes of action against several defendants, the test 
being wliether there is community of interest in the causes to he determined (2) 
It was held that there was no provision of the Code allowing distinct causes 
of action against distinct sets of defendants, that is to say, causes of action in 
which the defendants arc not all jointly interested, to he united in tlic same 
suit (3) Tile mere similarity of the claim is no ground for jombg in one 
sxut claims which, though similar, axe several and distinct against several 
persons ; (4) nor is the convenience of their trial by one Court.15) ^VhcIO a 
cause of action arising out of a joint account of two defendants was united 
witli another arising out of n transaction in which one of tlie defendants alone 
was concerned, it was held that the causes of action were not against the same 
defendants jointly.(6) Where the defendants are not jointly liable, caci‘ 
distinct cause of action must form the subject of a separate suit. So where A 
sold to X. and B sold to X, whereupon Y sued A, B, and X to enforce a right 
of pre-emption, it was held to be a misjoinder, there being distinct causes 
of action in respect of which the defendants hail no common interest (7) So 
where plaintiSs in a suit for partition joined as defendants a number of 
. cultivating rj'ots, whom they sought to eject, it was held that the suit for 
partition was of little interest to the ryots, and the question of ejectment ivas 
a distinct one in the case of each ryot.(8) So, also, there has been held to be 
.1 misjoinder where the right to relief against one defendant was in respect of 
" the non-fulfilment of a contract, and the tight to a declaration against another 
was in respect of a threatened disturbance of the plaintiff’s possesbion (9) 
The same has been held in a suit agaiiKt defendants for possession, 
against some of them for damages, and against others for mesne profits ; (10) 
and in a suit to recover possession of ewtain lands by reversal of certain deed?. 


(1) Fatima Bpgam r. tlnhaiumad Zakana, 
1895, P. II. No. 96; Hnkra Chand, C P. C 
671. 

(2) Bbagvati v. iftitdeahri, 6 A. lOG, 108 
(1883), ndt ante. 

(3) lluUiclt Kefait v. Slice Penhad, 23 G. 
at p. 826 (1856). 

(4) Koondun Lai t>. Bao Himmut. 3 A. 
11. C. R 86, 87 (1871); os to trial by one 
Court, lb , aod Uarrbandar t>. Dal Bahadur, 
IGA nt ]>. 303 (1894). 

(5) Kooivlun r.al v. I'nc Jlimmut, attj'rf. 

(<V) Sniiia Mai v. Shah Bag, 1888, P. R. 


No 189. 

(7) Bhagwali v. Bindesbri, 6 A. 106 (18S3) 

(8) Saminada t>. Subbo, I Jt 333 (1S77) 

(9) Luckumsey v. FasuUa, 6 B. 177 (1S81) , 
dist. m MoIoiEd LaU i>. Cbotay I<«y. 1*^ ^ 
lObl (1884), where the co-defendant m bo va* 
not a party to tbo contract bad no distinc 

interest andwaseuedastbebenamiJar of t 0 

real defendant. Tliia decision 1* not opr'"®' 
to tbo first. 

(10) Naramsb I)as i’. Jlaiigal Pubey. 

1C3, 168 (1882). 
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Bome o{ tlic deals being of absolute, and some of conditioiul, salc.(l) Altliougli 
tliero must, still be community of interest where the causes of action arc 
entirely distinct, it will be necessary in each case to see whether this is so or 
whether though the causes of action arc several there is a common ground 
justifying their joinder. On the other liand, there was held to be no mis- 
joinder in a suit against a defendant who had obtained possession under a 
decree which had been reversed, as also against his lessees, tlie latter standing 
in the shoes of their lessor and being jointly liable with him to be ousted.(2) 
In a suit against joint dcerce-holders for the plaintiff’s customary fourth share 
of the profits realized by the decree-holder by an execution sale of different 
houses at different times, the decree-holders were held to be joint, though 
their liability to give the share in respect of the sale of each house was 
separate (3) So, also, a suit instituted to eject all the tenants holding separate 
lands in a village, and to recover arrears of rent from them, was held not to 
be bad for misjoinder, as all the defendants claimed by mlieritance or by pur- 
chase or otherwise under one and the same person, or under one of two persons 
ivho had executed the muehalka for the lands, and the plaintiff therefore had a 
'common cause of action against the defendants, and was not obliged to sue them 
Beparatcly.(4) 

As in other cases, (5) a person who is a party in different capacities is not 
the same defendant— n principle which though partly recognized in rule 5 is of 
general application. Thus, where a person is a party in two capacities there is 
misjoinder, unless each cause of action affects liim in both capacities (G) 

Plaintiffs Jointly interested. — ^The words " jointly tntcrested" were 
first introduced by Act XII. of 1879. Under the Code of 1839, it was held to 
be a misjoinder W'hete the causes of action of the plaintiffs were different and 
distinct in tlieir nature (7) A suit brought by three persons for the possession 


(1) Ksja Ram V. Luebman Ponhad, B L 
B (P. B ) 731 (1807) This case was distin- 
guished in Haranund v. Frosunno, 9 C 7G3 
(18^3) [suit by purchaser of property subne- 
quently sold in execution against parties to 
the rtecreo and pureUasers in execution of 
different portions of property] j and in Ram 
Narain tr. Annoda, 14 C CSl (plaintiff talook- 
dar obtained decree for ejectment of tenant. 
In execution of decree opposed by defi ndanis. 
One suit against Judgment-debtor and ail 
parties oppo*ing but without collusion] In 
the first of these suits it was held there was 
no im*join<ler, and in the second that there 
was. Both cases, howetcr, based the 
decision upon the question whether the 
pUintilT had one object and the liefemlsnts 
a common defenev, .\s reparvU those caws 
II was pointed out (nukmChand.G, P C. 573), 
that till' test for joindir was the unity of th« 
c»u»> of aition and not of the ol-jecl of the 
suit, and the unity of the defenev sias n-it 


knowaUo until after tbo lastitutionof thesuU. 

(2) Anlu V Vishnu, 22 B. C30 (1807). 

(3) Nanku r Board of Revenuo, 1 A 411 
(1877) 

(4) Huagaraja i. Giyatu Sanibandha San- 
itadbi, list 77(1888). 

(5) Vide anft, p C28 

(6) Soo IIukiD Chand, C P C 571, G7J 

(7) Romoona r. Slanicko, 9 W. R. 633 
(186.8), ID which Phear, J , pointing out the 
inconsriurnrea of such » auit, said that 
*' saving all questions of abatement and 
matters m amendment of the record, I haie 
never in my memory heard of a auit decreed 
inlarour oloneco plaintiff, and dismoied aa 
against the other eoplaintifl And that 
negatne fact of uasco la, 1 thiiiL, inflaential 
to chow how vvnr aopractiraUe. quite apart 
from any matter of law, it ha« been found 
that rotnbmed suits of this cbaracter ahouM 
Iv onilesl together ami treated as if they mrru 
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of iuiinovcaWe property, iu wliicli two of thesn claimed half the property 
under a title by iidicritancc, aud tlie third claimed the other half in virtue 
of a Bale thcrcol to him by the first plaintiff, was held to be bad for mis- 
joinder of causes of action.fl) The Court said *. “ Although it appears to us 
iliat sect. 8 of Act VIII, of 1859, the first paragraph of sect. 45 of Act X of 
1877, and t}ie first paragraph of the present Code mean the same tiling, 
\vc assume that the l/>gislatutc by the amendment of 1877, by the amend* 
incnt of 1879, and by the wording of the first paragraph of sect. 45, as il 
at present stands, intended to make it clear that their intention was that 
several plaintiffs could only join in suing several defendants in one suit 
for Several causes of action tcheti the flainliJJs iccre jointly interested in eaeh 
and all of such causes of action, and that the second part of the first paragraph 
of sect. 45, IS merely enacting that several plaintifU jointly inteicsted b the 
same causes of action against the same defendant or scvcml defendants 
jointly may sue in the same manner, as by the first part of that paragraph 
It 18 enacted one plaintifi may sue one defendant or more jointly in one 
suit on several causes of action, to winch the defendants, if more than one, 
were patties, and that it did not intend to confer a right by sect. 45 on 
several plaintiffs to sue, on causes of action which were not jointly vest^ m 
them, one or more defendants, although the acts of all tlie defendants jointly 
might have completed a separate cause of action of each several plaintifi and 
afiorded him a cause of action on which he could sue alone.” It was assumwl, 
however, bv the Judges that the Legislature did not intend ” directly or in* 
directly to prohibit the joimng by Hindu or JIahomedan heirs in one snit 
of their causes of action in respect of what had been the property of their 
ancestor or of the family , ” and that it had been the practice in the North* 
West Provinces “to allow Hindu or Mahomedan heirs, even where their 
interests were several, to )oin lu one suit for the recovery of property which 
had belonged to a common ancestor through whom title was claimed,” and 
that they regarded the decision in Ram Sewak Singh v. Nakclied,(2) as 
necessarily confined to tlie maintenance of that practice. Tlie same principle 
was followed in a subsequent case, (3) in which it was held that several 
creditors, to each of wliom separate debts were owing by the same debtor, 
could not jmntly sue for the avoidance of a deed of gift executed by the 
debtor, which deed was alleged to have been made fraudulently with intent 
to defeat or delay executant’s creditors, the cause of action of each separate 
creditor not being the same as that of the others. Similarly, a suit by tno 
brothers for a declaration that the parts of the house attached in execution 
a decree against their father belonged to them and not to him was held to be 
irregular, though the Court observed that the plaintiffs might well have 
thought that the case came within the latter part of the first paragraph, as m 
one sense their title was a common title, wiiich was assailed by one and th>- 


(1) SaliQUv llibi V Sheikh Hubaiomad, 
ISA 131 (1S95). The plaint was Teturned 
so that the {dalotiRs misht elect which ot 
ihvm Bhenhl proceed with the suit; foil, 
Uahtm RaUeh r Amiran Bibi, 18 A. Slh 


(189C}. 

(a) 4 A. aOl 

(3) Ila])o Kuar t. l)cbi Dial, 18 A. ■ 
(1895). 
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8 line action of llic execution creditor, aiid they were jointly interested in 
opposing tlic attachment and sale, altliough a sale would only have affected 
each man’s separate interest (1) Where the cause of action in the ease of 
the first plaintiff aimed at the establishment of the title of the first plaintiff 
os issuclcss widow of M. G. to succeed him jointly with the other widows, 
whereas the cause of action in the case of second plaintiff aimed at the 
cstahliahment of the title of second plaintiff by reason of an adoption to 
take the estate of JI. G to the exclusion of all others, it was held that it 
could not he said that the two plaintiffs were jointly interested in these 
inconsistent causes of action. The establishment of first plaintiffs title would 
exclude second plaintiff from all right to take or share in the estate, and 
the establishment of second plaintiff’s title would equally debar first plaintiff 
from any share in the estate, but a right to be maintained out of it — a right 
which was not brought iu contest (2) The Court added : “ Sect. 45 permits 
of the joinder in the same suit of several causes of action m which several plain* 
tiffs are jointly interested against the same defendant. These plaintiffs 
are jointly interested against the same defendant in the sense that it is the 
object of both 'plaintiffs to show a title in one or other of them to the 
whole or a portion of the estate in competition Avitb the defendant ; but tins is 
not enough : they must cacli be jointly interested with the other in the several 
causes of oction— not necessarily cqualUj interested, hnt jointly interested ; t c as 
we understand, not jointly interested as a mere matter of affection, but jointly 
interested as to the subject-matter of the suit which the causes of action have 
in contemplation.” (3) When two persons are interested in a piece of land — 
one as melvaramdar, and the other Audivarcmdur— and a third party commits a 
iTTongful act which affects the rights of the persons so interested, it may bo 
properly held that the land is common to both to the e.xtcnt of entitling 
them to sue jointly in respect of the 'monghil act, treating such act as giving 
rise to but one €.11180 of action affecting the two persons more or less (4) 
So long as several causes of action arc by the same or jointly interested 
plaintiffs and against the same defendant or defendants jointly, they may 
be joined subject only to the Court’s discretion of ordering their separation. 
There arc no restrictions as to the nature of the cause of action wMcb may 
bo so joined, as it is stated (0) there are m most of the Code States of the American 
Union ; but the restrictions there may sometimes prove a good guide here as 
to the advisability, as apart from the legality, of the joinder (C) Sect. 26 (now 
0. 1. r. 1) has now been amended so as to pernut plaintiffs to join in whom anv 
right to relief exists in respect of, or arising out of, the same act or transaction, 
that is, where if separate suits were brought any common question of law or 
fact would arise 


Procedure to be followed where misjoiader — Under the last Code 
where a plaint was presented which was bad for misjoinder of causes of action. 


(1) llchan l.at r. Kcxlu Ham, 15 -t SHI 
(1S93). 

(2) lanjAnimal r. \\ nVatanimal, f> 'J fSO, 
2»2(18«i2). 

(3) lU.at p. 212. 


It) MulbuTijaya i CLovLblm^am, 19 M. 
335 

(5) Rubin Cbantl. C P. C. 5T5. 

(0) IU 




618 THE CODE Of CIVIL mOdKDUHK. ViusTScittD 

0. 2, T. 3 

it imght at any time before tbo settlement of issued have been rcturiJpil ht 
amendmcnt.(l) If tbe plaint, having been returned for amendment, was not 
amended, it might have been rejected.f2) If this was not done, and subse- 
quently objection was taken by the defendant, which might ho either in tbe 
written statement or in a motion to take the plaint oil the file or on tbe 
Kcttlement of issues, (3) ot the Court, on further considerstion, consid(*reJ 
that there were grounds for considering the plaint bad for misjoinder, the Jud;rc 
Bliouhl have raised an issue and decided it, and dismissed the suit (i) 
If, however, tho Judge felt doubtful whither hU decision on the point of lais- 
Joinder would stand, he nught have propcily framed the issues of fact 
for the determination of the case, and then dismissed the siut for misjoinder 
without recording any finding on the other issuc3.(f>) Further, the circum' 
stances must have been such that the first Court had no aUernativo open to it 
but to proceed to trial of the matters of fact upon tbe preliminary detetmins- 
tion of which the point raised os to misjoinder turns. It might then 
dismissed the suit (6) As to the present Code, vide post’ IVTjexe the 
District Judge disallowed the objection on the ground that it was not taken at tli« 

(1) Se<nion53othstCodo , lUmProsadr. t>. Muthu, 27 it at p. 8t (1003) 

i?actu 0«si. 0 C. W. M 585, at p 638 (1002) j (4) Kacbar Bbo) r. Bai Bathc.ro, 1 B. 2S3, 
Gancslu v Ivhauati, IC A 270, 281 (1804) , 201 (1883) j Bam Prosad v. Bachi Daisf, 
Muthappa t- Muthu, 27 U. at p. 81 (1903). 0 a IV. N. at p. 5SS (1£I02); BhaguaU t 

In Bchari Lai u. Eodu Bam, 15 A. at p 3Si Buulcshii, 6 A 106 (1633) 5 Baroo f. Masst®, 

(1893), the Court said s “that in the great 21 W. B. 206 (1374). The pUiat la^tt 

majority of cases In which two or more also bo returned for auit-ndmcat uader 
plaiutiflssuoinonesuitmresjpectofcauscsof s. 53 before scUleaieat of Lsues la Su'l- 
action which aio not joint. It would bo proper benilhu e. Biirga, U 0. at p. 439. the Court 
torcturnthepUintforamcndmentandlcavo held, that with reference to si 31 and 63 
the plaintiffs to elect as to which of them of tho Code of 1882, tho Court should not 

should be struck out. but they doubted have dismissed but rejected the pLiat 

whether a Court slioiild, without giving the is not clear whether issues had been settled, 
parties an opportunity ot amendment, abso- but neither sections appear to apply. S 
lately dismiss tho whole suit.” And m lelateil to misjoinder of potties, and a. ^ 
Aldridge r. Barrow, 34 C. 6G2 (1907). the dealt with rejection for want of cau^c u 
plaintiffs were put to clectioa action. In Janokinoth r. Ramninjun, 4 C. 

(2) Sect 61 of last Code In some of tbo at pp 953, 954 (1897), the Court said that 
earlier cases tho plaint appears to haTobeenui when ^tmet causes of action aro Improperly 
the first instance rejected, or it was held that joined tho Court should not dismiss the suit 
It should have been rejected : Narsingb Das but try them separately. This obserratioo 
V. Mangal Dubey, 5 A. 103, 171 (1882) was obtfer. and e. 45 contemplated separstwo. 
[rejection stated to bo under e. 53 ot tho not where the joinder was lUegsl, but wtew 
Code of 1832, red 911.] t Raja Ram Towary v. it was pernutted, though a joint trial wa* 
Luchmun Pershad, 8 W. It. 15 (1807) j inconvenient (wife post). In Hurro Mod» 

Baboo Motu v. Ranee, 8 W. R. 64 (I8G7), " ' ' ■ '* '••Msaw 

Sudhendhu r. Dnrga I)a«i, 14 C. 435, 439 ” ^ 

(1887) ; ITowareo ». Synd, 4 A. IL C 408 ^ * 

(1871); Mussumat Rntta v. Dumreo I«H, ho would proceed. 

2 .\.ir, C. 153(1870). ’ (5) limit Nath r. Roy Dbuupuf, 

(3) RaniDyalr.Rainl>oolal,UW. U 273 241(1872); b.c , 18\V.R.283 ; Kacharfih'’! 

(1809) Tbo Ckwle, Lowomt, it was held, did o. Bai Bathoro, supra. 
notapjiarcDtlycoiitomplatcaaappbcationby (C) Bhagwati v. RinJcshti, C A. 1*’9, ^ 

a party that a plaint be amended i Muthapj^ (1633) 
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earliest po<;8iblo inoiucnt, uaniely, in the written fitaiement, but the objection 
was taben at the settlement o! issues before trial, it was given effect to 
on second appeal (1) The power given to the Court to return a plaint was 
only discretionary, and if it was shown that the form of a smt was bad, by 
reason that there has been xniajoindci of parties, or of causes of action, it could 
not be said that a patty was precluded from imsing the objection and taking it 
at the hearing of the suit or on appeal. There was nothing to warrant the 
proposition that when a Court of first instance decided a question of misjoinder 
in favour of the plaintiffs, there was an end of the matter, and that the 
defendant was precluded from raising the question in appcal.(2) ^'V^lcrc 
such a question has been raised, the Appellate Court has allowed a suit or claim 
to be withdrawn (b) Where the appeal has proceeded, the question has 
been raised in some cases whether the Appeal Court was precluded from 
reversing a decision on the ground of misjoinder, by reason of sect. C78 of 
the former Code. In some cases, misjoinder of causes of action has been 
considered an irregularity not affecting jurisdiction or tbo merits of the 
case (1) In other cases it has been held that, assuming but not deciding that 
misjoinder was a mere irregularity, it did affect the merits (6) In other cases 
it appears to have been held that misjoinder of causes of action was of the 
nature not of an irregularity, but an lUcgality.(O) The law upon the point 


(1) Kaiuaiwajra v. Kadtr, 17 M ICS, ITS 
(1803) 

(2) Muthappa v. Muthu, 27 ^L 80, at' p 8S 
(1W3] In Sbuokur t’ Lala, 2 A II C. 413 
(1870), »t waa held that miajoinder was not a 
ground oI apccial appeal, but tbt« it is sub* 
mitted IS not so. 

(3) Tara Prosunno v Koomarcc, 23 W. U 
389, 390 (1875) s Ganeshi i’. Khairati, 16 A 
283 (1894), in which case the appeal pro- 
cceded against those defendants in respect 
of whom there was no misjoinder. 

(4) Kalian Singh v Gui Payal, 4 A 1C3 
(I SSI) [held misjoinder of causes of action and 
parties ; objection taken by ono defendant , 
h(!d. Court should not having regard to a. STS 
ha VO roi ersed dccrecl s Wise f. Guiveb IIos- 
sein. 13 W. n. 271, 272 (1870) (held no 
niisjoindcr as objected, but, if any, tbo Court 
would inquire into mcnti]; Behan lal r 
Kodu Ram, 15 A. 380, 382 (1893) [held 
to be irregularity though no objection taken 
to form of suit, and a. 578 apphed] , Jilokund 
Lall r. CTiotay Ijill, 10 C. at p. JOGS, ptr 
Miner, J (16^) 

(5) Ganeshi r Khairali, 10 A. 279, 2*'3 
(lS9t) 5 Mokund Lall n CLotay UU. 10 C 
100'’, per I'lgol, J. (18*1); Nauia.ivai a i 
KaJir. 17 M at pp. 175, 17l. (ir'Q) , Mo'hima 
Chandra r. Atul CliMidra, 21 C- 640, 614 


(1897) (“even il it were granted that an 
objection Lkc the ono that tho defendants 
raised inrolvea only a question of irregularity, 
a point which is by no means free from 
doubt ”) : Mutbappa r Mutbu, 27 &L 80, Si 
(1003). 

(6) Musst Amccrun v. Musat. Woseebun, 
12 W R II, 12 (I8C9) [objection in first 
Court , held m second appeal by Clover, J , 
“ it appears to mo aomething more than an 
irrcgnlanty, somettuog in fact cjprca«ly for- 
bidden an<t consequently an illegality "j ; 
Batooc Mas«im,2l\V R 200(l874)(though 
tbo term “ illegal ” was use»| this j»Jliculir 
question was not discu-ssed); Varajlal i 
Ramdat. 26 B. 259 (1901) [a 678 applies 
to mistakes and iiregulorities subsequently 
committed in a suit which has been lasti- 
tnted in such a way as to give the Court 
junadirtion to try it. The suit, however, 
moat first be instituted m tbo manner 
allowed by law Cf. Ujion the qmation of 
junolietion. Mnlhrk K»fatt r Shea IVrahad, 
23C Itomoonar Manicko, 

9W IL625 527(l80>i)[Hqbhouje. J.ssKl, 
that joinder of raiL-ira of action was Awbi’M'-n 
csitja where anthoraei), ami that a di-eid'in 
In a riut in wtueb causes of aeti’ia wrre 
vTi*ng1y joiacd was eoctrory to law and 
Ik mg *o roU‘t be wt aaide^ 
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was thus iiQsettlc(l.(I) Probably in some cases it will be found that tic 
merits were affected. Where, however, this was not so, and particularly 
where no objection bad been taken (a circumstance in itself indicating that 
the party has not suffered ilisadvantagc), the Court would probably ba\c 
acted rightly in not dismissing the suit upon what, in the supposed circum- 
stances, would be a technical objection. Where effect was given to tic 
objection, the Appellate Court, in the under -mentioned case, (2) did not dismiss 
the suit, but rejected the plaint, directing the plaintiffs to pay the costs through- 
out. In other cases, the Court, both in &st and second appeal, lias dismissed (3) 
the suit for misjoinder. As to the present Code, vide post. 

Objections to misjoinder, as all other objections to tbc frame of a suit, 
should, of course, be taken as early as possible. An objection taken not in 
the written statement, but at tbe settlement of issues before trial, has been 
given effect to.(4) An objection has been held to bo too late after the case 
lias been tried and decided.(0) And it has been said that an objection taken 
for the first time in special, or possibly in regnlar appeal, might not bo alloired 
to prevail (6) Pheat, J., said : (7) ‘‘ As a general rule, if an objection on this 
ground is pressed and carried to a decision in the first Court, this Court will, 
even ujion special appeal, upon its being shown to be well founded, 
give the objector the benefit of it. But, on the other band, if it is not pressed 
and carried to a decision in the first Court, and if the parties go to trial in the 
same way as if the objection had not been made, then the objection will not be 
given effect to at a later stage, unless it appears clearly that there was a defect 
in the onginal trial, in consequence of the misjoinder of the causes of action 
to which the objection is directed. . . . This Court has always held that it 
the duty of the first Court, which receives the plaint and entertains the swt, 
to take cate that the patties are not prejudiced by any unfair compliwtioa 
m the matter which tbe plaintiff charges against the defendants. But if tbe 
parties have chosen to go to trial and have not insisted upon the first 
taking a step of this kind, then it may very fairly be taken against th^m o 


(1) Iilisiomdcr of parties, tt has been held, 
does not aSect cillicr merits or jurisdiction : 
Ram Ivanayo v. Prosimno, 13 B. 176 
(1870J. In some of the esses preriouslj cited 
there was misjoinder both of subjcct-mstter 
and parties. 

(2) Sudhendhu v Durj^a, 14 G. 435, 439, 
440 (1887); sed^u. as to grounds of decision, 
t-ide ante. As to amendment on appeal, eeo 
Lmgammol v. Cbmmi, 6 M. 239 (1882), 
Karan v. lluhammsd, 7 A. 8G0 (1886). 

(3) lUm Norain v. Annoda, 14 C 681 
(1837); Romoona r. MamcLo, 9 W. R 626 
(18GS] ; Kamssioajav. Kadir, 17 M. 168, 178 
(1803); Bhsgwati v. Bindcshii, C A. IOC 
(ISS3] Mutbappa r. Uuthu, 27 M. 80, 85 
( 1903), and cases cit^ anUpasnm. InBanco 
Krisbnan v. Ivoondnii IaI, 2 A. H C. 221 
(1870), Koondun Lai r. Itac Ilimmut, 3 

\ 


A. H. C. 80 (1871); TcTareo v. Syud 
hamed, 4 A. H. C. 103 (1871). the 
dismissed the suit, stating expressly tt* ' 
did BO on the ground of misjoinder only 
not on the merits which the plaintiff eo** 
raise again in another suit. Qveen w 
the decision, Suroop v. Nunchand, 13 W* 
284 (1870). A dismissal for misjoinder w 
not a hearing or determination mthm 
rule of Tea jitdicatn ; Futteh Smgh f. 
mut Luchmcc, 21 W. R. 105 (1873). 

(4) Namssivaya v. Kadir, 17 108. <•’ 

(1893), cited ante. 073 

( 6 ) EamDyalf. Bamroolal, U 

(1809) _ ,,fl 

(C) Mahomed v Potun. 20 W. R- DL ” 
(1873). „ 

(7) Tunneo v. Ilunsman, 20 W. R. 
(1873) 
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later stage of the appeal proceedings that they have not, in fact, suffered any 
material disadvantage in the trial, unless it be distinctly shown that there was 
such disadvantage.” 

To turn to the present Code, it does not, as sect 53 of the last did, specifically 
deal with return for amendment, but 0. VI r. 17 allows of amendment, and the 
Court may, it is presumed, return the plaint for that purpose. Under the last 
Code (sect 51 (d) ) a plaint so returned and not amended was rejected This 
provision has not been re-enacted, but 0. VI. r. 18 deals with failure to amend 
after order. As regards an objection on tbc score of misjoinder, t. 7 of this 
Order proWdes for its being taken at the earliest opportunity, and if not so taken 
the objection is deemed waived. Even if taken, the objection will, under 
sect. 99, count for nothing in appeal unless it be shown tliat such misjoinder has 
affected the merits of the case Here, therefore, as elsewhere, the Code has 
dinunisbed the importance of merely technical objections. 

4. No cause o£ action shall, unless \ntli the leave of the f». 

« , .1 Court, be joined with a suit for the iccovciy 

be Joined for recovery of of inimovcablc property, except — 
immoveable property claims for mesnc profits or arrears 

of rent in respect of the property chimed or any 
'part thereof: 

(b) claims for damages for breach of any contract under 

which the property or any part thereof is held ; and 

(c) claims in xchich the relief sought is based on the same cause 

of action: 

Provided that nothing m this rule shall he dcaned to prevent 
any party in a suit for foreclosure or redemption from asking to be 
put into possession of the mortgaged property. 

5. No claim by or against an executor, administrator or !*• 

culms by or against such, shall be joined with clairrus by 

executor, administrawr or or agaiii-st him pcrson.illy, unless the hst- 

mentioned claims are alfcgctl to arise with 
reference to the estate in respect of which the plaintiff oi 
defendant sues or is sued as executor, administrator or heir, or 
are such as he was entitled to, or liable for, jointly with tlie 
deceased person whom he represents. 


Origin of rules — ^Thesc two rules reprewnt, with the amendments 
italiciicd. Beet. 14 of the last Code, which it was stated was imt \erj hapj'ily 
expressed (1) It. 4 is taken from Enghdi 0 18 r 2 the word-. " or to oltom 
<1 dfclarutton of title to imvwrahle yrojicTiy" in the former wtion were 


(1) Oatv^h r. 31 G at p. S:2 (IBsi) HnVm C. I* f. iTS 

(IW); C1ii.UmKira t Rama.ami. 5 M Ifil 



G22 


THK CODE OP CIVIL PROCEDUnE. 


Fiti‘*T ficiirp. 
0 2,17 4, 5 



added to meet the dcciaion in Gledhill v. Hunter, (1) but have been now omitted. 
R. 6 ia taken from English 0. 18, r. 5 ; tho word “ heir ” having been added, 
as in this country it ia not an executor or administrator alone who teprescntstiie 
estate o! a deceased person (2) The words alter “ heir ” have also bcenaddpd 
Objections for misjoinder. — ^Under sect. 54 (d) of the last Code, the 
plaint might have been rejected in case of failure to amend, on its being retnrned 
for the purpose under sect. 53 of tho same Code.(3) If the Court, instead of 
rejecting tho plaint or returning it lor amendment, proceeded to trial, it should 
not, it was held, subsequently dismiss the suit for misjoinder, but dispose of 
it on the metit3.(4) The objection being of a dilatory eharacter, and beside the 
merits, must have been taken in the Court of first instance ; if not, it was deemed 
waivcd.(5) It was not allowed to bo taken for the first time on oppeal, and 
where it was raised for the first time on appeal, the High Court, on second appeal, 
declined to entertain U.(G) A successful objection for misjoinder is a causa for 
which time may be deducted under sect. 14 of tho Limitation Act. (7) Sect 54 m 
now 0. VII. r 11, but clause (d) has not been Tc*cnactcd. See nowO. VI. r. 18 
Leave. — It will be observed that leave can only be applied for in the 

case of r 4 R 5 is absolute Appheation should be made before the plaint IR 
filed, though possibly, on good reason shown, Icavo may be given afteiwaids.fP) 
A. plamtifi may, with the leave of the Court, join causes of action, but he is 
nowhere compelled to do so (9) And even in regard to the excepted causes 
of action which may bo joined, the exception implies only a permission of joinder, 
but does not tender it obligatory (10) Where leave is applied for, tho question 
whether it will be granted must depend uponconvenience and the circumstaucesof 
the case Amongst these, the Court will consider the connection between the 
claims sought to be joined So leave has been given to join where it was sought to 
recover immoveable and moveable property comprised in the same instrumenf, 
and to join claims in respect of personal and real estate, where both estates rested 

on a common gift m the same will (ll) No appeal lay from an order rejecting an 

application for leave, but where the effect of the order was to reject the pLiat, 
it was held that the order was a decree, and, as such, appenlable.flZ) 

Jurisdiction. — Where causes of action are united, jurisdiction depends 
on the value of the aggregate subject-matters.flS) 

Rule 4. “ Cause of action.” — ^Tho rule presupposes a case uhctc thN° 

(1) 14Ch. D.402,inulucbitwosbcldtUat (8) See Ann, pr, 1905, 225; 

an action to establish titla to land and to Civ Pr. Code ; Hukm Cband, C. P. ® ^ 
recover rcnt.but not claiming possession, ivae In Venkitlt’. Jlurugappa, 20 W. 43,49 (loW 
not an action for land an opportunity was given to amend tbo 

(2) Abmad-nd'din v. Sikandar, 18 A at and to file separate suits Cf. rules as 

p. 259 (1896), leave under 0 I. r. 8, ojife. ^ 

(3) Sauna Ganapa, 6 Bom L. R. 185 (9) Bhco o Sheosahai, 6 A. 353 (IS- )» 

( 1903), in wbicb case tte Court refused to ref , BccUarji v. Puja)!, 14 B. at p C3. 
dismiss tbe enil m setond appeaL (10) Lalessor v, Janki, 10 C. OIG (1^9 / 

(4) Kisbna r. Babmiiu, 9 A. 221 (1887) (11) Seo Ann. Br., 1905, pp. 225, 220. 

(5) Uhondiba v. Ramcliaodra, 6 B 654, (12) Bandhan u. Solhu, 8 A. 191 

C01(1881)}MauUf Gulzar.lCA 130(1893) (13) Boo 0 U. r. 3; end as regards the 

(0) Slaula V. Gulzar, aapra old procedure, see Luclimce f Kall"*^"®' 

(7) Vcnk^ti^•.Mllru58p^•*,20SL4S(1896),F.B. «. L. R. (F. B ) 020. 

\ 
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are two or more various causes of action, one of wliicli is to recover immoveable 
property. Several causes of action to recover immoveable projKjrty may be 
joined. The rule docs not prohibit this, but a joinder with such causes of 
action of a different character, except as excepted in the rule.(l) If, 
however, the Court considers it inadvisable to try the several causes of 
action in one suit, it can order separate tTiab(2) There is nothing, more- 
over, irregular in sceldng to recover in one suit immoveable and moveable 
property if the cause of action is the same in respect of botb.(3} These 
decisions appear to bo embodied in tho new clause (c) And even a claim for 
possession of certain immoveable property, based on the first p.-iragTapb 
of sect. 9 of the SpeciBc Relief Act, may, it has been held, be joined 
without leave, with a claim for title to that property, and for damages for 
dispossession from it.(4) Claims which do not amount to a new cause of 
action, but which arc mere machinery, such as a prayer for an injunction or 
receiver, may ho joined without leave (C) But it Las been held that an injunction 
cannot beashcdforwheic it was not merelyancillary totheclaiinforiM>ssossion (C) 
“Suit for the recovery of Immoveable property.”— The expression 
“ suit for the rtcovcvj of immoveable property,” which is that used in sect 10, is 
more limited than the expression “ smt/or vtimotcabk pTopcrly," oi “fox land ” 
within tho meaning of the Charter A suit may bo one “ for land ” within 
the meaning of tho latter, and not witlun this rplc(7) So it has been held 
that a claim for specific performance of an agreement to sell a eharc m a house 
might be joined with a claim on a promissory note (S) So, again, a suit for 
recovery of a mortgage-debt with an alternative prayer for sale, has been held 
not a suit for recovery of immoveable property (9) Wilson, J , said : (10) ” It 
seems to me that a suit for ‘ the recovery of tmmotcablc property ' is a suit founded 
upon an existing title in which the plaintiff seeks to gel pos.session of the property 
itself. The words ‘ fo olmtn n dcelaration' etc , seem to me to apply to a case 
where a title exists, and the plaintiff asks to have that fact declared, not to 
' ’ ■ ■ ’ .... "give him 

11) 

. I*adwuk 

■ . ■ , , ■ . , between 

the Bombay and Allahabad High Courts Sir Cliarles Sargent, in the furmei 

25 >L 418(1901) 

(5) GlcdtuOr nuDter. )4Ch. D 491 
(G) Hambling r. Waltam, I8b9, W N 
(Eng) 133 

(7) Culls I llrown. C C 328. at {> 332 
(IS'ai) (8) lb 

(9) Gorinila r Mana. II M. 28f. 2*''> 
(lS90)i ao'l Gorachan.) c- Hasanta, 15 
C 1.. J 258 (1911) 

(10) Cults r Droirn. C at p. 332 
(l&!:s»). 

(M) nr)f>T Oiao-lra r ISanLu, 13CW.N. 
451 (1900) 

(12) 2Ch.». 730,713 aixl aeaO Kinralr, 
CPC, Hula C. P. C fiCS. 


(1) Chiilambara v. Ramsvimi, 5 >1. 101 
(18^2) i Ambika e Ram Udit, 17 A. 274, 277 
(1895) 5 Raghubar v. Jwala, 25 A 229(1903) 
As to court-fee in case of cseeption (a), aeo 
Referenee, 10 A. 401 (1894). 

(2) Ragliubsr r. Jirab, $u}>ra 

(3) Ganesb e. Jesraeh, 31 U 202, 272 
(1903); s c, 8 G tv. X. 150; 30 1 A. 10, in 
wliicb the P. C approve Gi.rana r Kanila 
sami, 10 M. 375, 500 (1887), which was 
folloacl in Ni'tariney r Kun<ia Lall Ik»«e, 
3 G \V. N. fi70 (1899) ; t. c.. in apjval, 7 G 
W. N* 353; Matliar r. SajjaJ, 21 A.3.’.S(19u;) 

(4) Rata llarukh i ShooJihal, 15 A. 38| 
(l^''3), not followed in Raraa*aimr.raraman, 
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Court, said : " Now, when can it he said that a claim ia made by ‘ on heir as 
such ’ Plainly, such a claim is made when the plaintiff rests his claim entirely 
on the allegation that he is the heir of another, and, as such, asserts a right 
against the defendant.” So where a portion of a claim was founded upon the 
plaintiff’s alleged right as heir of A, and another part of the claim had no reference 
to A’b estate, it was held that there was a misjoinder, and that one of the claims 
must be struck out.(l) The Allahabad High Court has, however, dissented 
from this decision, holding that the heir referred to in the rule is an heir suing 
or being sued in his representative capacity, who, like an executor or adnums- 
trator, represents tho estate of a deceased person; and that it is impossible 
to hold that the rule precludes a person from joining a claim for property acquired 
by himself, with a claim for property inherited by him from another, when be 
does not represent persons other than hims5lf.(2) And more recently Jenkins, 
C J , explained the meamng of the rule to be as follows: Those to whom it 
relates have the common characteristic that they owe their legal condition 
to the death of another. But there are others of whom this can be predicated, 
as, for instance, legatees or next-of-kin who are not namedin therule. Executors, 
administrators, and heirs have this characteristic in common not shared by 
legatees and next-of-kin, namely, that not only do they acquire title from the 
deceased, but they may represent him.(3) And in a recent case in the Bombay 
High Court it was held that a claim for maintenance by the widow of a Uitaksbara 
coparcener was not against the estate of her deceased husband (since his interest 
was extinguished by his death) ; but was against the property of which he was 
a coparcener ; and therefore there was no misjoinder when she sued the sui'^ving 
coparceners for her sind//an property and also for maintenance out of the joint- 
estate (4) 


WAere it appears to the Court that any causes of action 

Power of Court to m onesmi caunot be couvenieutly tn^cl 

order separate trials. or disposed o£ together, the Court may order 
separate trials or make such other order as may be expedient. 

Joinder of causes of action. — ^This rule corresponds, subject to 
certain alterations, with the second paragraph of sect. 45 of the last I-of 
and with 0. 18, r. 1 and portion of 0. 16, r. 1 of the English 
See note to 0 11 r. 3, the first paragraph of which embodies the 
paragraph of sect. 45 of the Code of 1882. That rule relates only to t lO 
joinder of causes of action It assumes that the action has been rigni' ) 
constituted under 0 I. r 1, anEe.(5) Under the English rule it lias 
held that, save in actions for the recovery of land and in actions by a trus^ 


(1) Asliabal r. HajiTyeb, 6 B. 390(1882) 
In Gokibai r. Lathmidas, 14 B 490, 492 
(1890), tbo Court ordered the plaintiS to 
elect, jlirecting that she might proceed with 
either claim subject to her paying any costa 
specially caused to the defendant by tbo 
misjoinder; but this case has been diBsentcd 
from in Jankibai r. Shrmivaa flanrsh, 38 
B 120 (1913), 


(2) Ahmad-ud-diu i. Sikandar, 18 A. 
(1806). 

(3) Hafiaaboo v. JIahonieil Cassum, 31 H 

105(1000) „ 

(4) Jankibai v. Shrinivas Ganeah, 33 t • 
120 (1913), diaacnting from Cokibai r 
Lakhmidas, 14 B. 490 (1890). 

(5) Sec per Bouen, LJ.. Hannah r. 
Bmurthwaite, 2 Q B. 425 (1893) 


\ 


) 








rissrSnin.. KRAHE OK SUItJ G25 

O 2 , r. 0. 

in bankruptcy, tlio plaintifi may without leave, but subject to rules 8, 9, 
join in one action, not several actions, but several “couie* of artio«,*' (1) 
which term has been held to comprise every fact which is material to be proved 
to enable the plalntill to succeed ; (2) the entire set of facts which give 
rise to an enforceable claim; every fact wbicb, if traversed, tho plaintifi 
must prove in order to obtain judgment, (3) so connected that, as regards 
evidence, etc., they can conveniently be disposed of togcther.(4) But this 
joinder is " always subject to the underlying principle that the burden lies on the 
plaintifi of proving his case, and that no extra burden should be Imposed on 
the defendant through the plaintiff needlessly enlarging the area of disputc/’(B) 

Order for separation. — The Court might, under the terms of sect. 45 
of the last Code, order separate trials of any “ such causes of action ” — (hat is, 
causes of action which might have been joined in the same suit under the hist 
paragraph of that section. The second paragraph, therefore, had no application 
in cases of misjoinder of causes of action forbidden by the first paragraph, 
as to which the only course open to the Court was that of returning 
the plaint for amendment, or rejecting it if not amended, or dismissing 
the suit (wdc oji(e).{G) Under sect. 45 the Court could, suo mottt, or on the 
application of the party, order separate trials. This can be done now under 
this rule which consolidates the pronsions of the second paragraph of sect. 45, 
and of sects. 46, 47 of the last Code. The power given did not, it was held, 
extend to an order for the dismissal of defendants, and that a fresh suit 
should be brought against them. Such an order would not be one for the 
"separate disposal" (or separate trial) of the several causes of action, it 
would be an order preventing the disposal of them in the suit before the 
Court If the Court found that the separate causes of action could not be 
conveniently tried together, it should, it was held, deal mth them separately 
as sub-suits under the title and number of the principal suit from which they 
spring (7) So in a suit on title in which the recovery of immoveahlo property 
and mesne profits arc clmmed, the Comt may order separate trials in respect of 
the claim for the recovery of the immoveable property, and in respect of the 
tUim for mesne profits.(8) 

A direction to file separate plaints did not, it was held, come within the 
scope of the section which did not require the plaintiS to file separate plaints, 
but prorided for the separate trial of the several causes of action contained 
iu the one plaint, filed on the institution of a suit.(9) As already stated, the 


(1) Burstall r. Bejfus, 2G Ch. D. 30, C. A. 

(2) Cooke r. GiU, L. It. 8 C. P. p. 116; 
Cucklcy r. llann, 6 Ex. 43. As to rncaaing 
of term, sco notes to 8. 20, 0. 1, r. 1, ante. 

(3) Read Bro\m, S3 Q B. D. 131. 

(4) Ann. Practice, notes to 0 18, r. I. 

(5) Per Oillins, K.R., Saccharin Corp. r 
Wild (1003), 1 Ch. p. 422. 

(6) Sco Ilukm Chand, C. P. C. 67C ; tho 
etatement tn Janokinath v. Ramrunjun, 4 C. 
at pp. 033, 051, that when distinct causes of 
action are improi'crlyjoincd the Court instead 


of dismiasiDg tho suit aboold try them 
separately was tibtltr, and, it is submitted, 
erroneous. The order for separation under 
the last Code appLed only where there was no 
misjoinder. Cf. Sarala Sundari Dast t- 
Saroda IVosad Sur, S C. 1< JT. C02 (1001). 

(7) Khadar r. Chotiblhi, 8 B. 61C (1884) 

(8) Fatima Bihi r. Abdul Slajid, 14 A. 531 
<1892). 

(9) Uusst. Rutta r Dumree Zail, S A IL 
C. R. 153 (1870). 

2s 
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i<y l!ic proccdiiro udu|)l(.‘(l.(l) lu tbt: uiider*iit«atiouc«l cnsc it 
' It was not nccc'is.'iry to dismiss a suit in wliiclt claims upon 
'd of action and against different persona liove been joined 
tlint it ought to bo tried, so far as relates to the joint claim, 
tiefendants, tho Court excluding from its consideration any claim 
•gainst all (2) But this could bo done only by amendment by the 
.0 second porngrnpli of sect, 40 of tbo former Code uas npplicablo 
uses of action n'bicb might have been joined in the same 8uit.(3} 
-•nt rule does not expressly refer to orders confining amts, but the 
'lis respect which formerly existed still seems to remain, as appears 
of tbo word *' duposed " and tho authority given to tho Court " to 
tr order as viay he expedient,” which would include such an order 
suit as was referred to in sects. 4G and 47 of the last Code, which 
.tended to replace. 

idation of suUs.—Tbe rule deals with tbo separate trial of 
tion united in one suit. Neither does it, nor docs any other 
he Code, provide for tho consolidation of several suits. Coii- 
\y be ordered by consent of parties (4) And where the parties 
. consolidation is sometimes ordered by the Court as a matter of 
j) on general principles of equity and justice So where the parlies 
sought to be consobdated were the same, and tho subject* 
he suits also was the same, the Court made an order for cou- 
') ^\'berc, on the other bond, the parties and the subject- 
different, consobdation was refused (7) And three suits were held 
i improperly tried together, where, from the very nature of the case, 
c in each suit bad to bo given separately (ti) In the Falls of 
an application* by the impugnant for tho consolidation of three 
ons was refused, as the promoveot resisted it on the ground that 
claims were based upon different circumstances, and were in 
conflicting ; Sale, J , observing that there being no general or 
•i for the consolidation of actions, the only course left in the ease 
iw the analogy of the practice of the Court of Adumalty m Bngland 
for consolidation may bo obtained cither by a plaintiff (10) or 


imodar Das r. Uokal Cliand, 7 
(18S1) 

‘oom&r jr^'tpo f. Koumar Karaio 
R. iS2 (1873;. 

Cliand, 079. 

alls ot Ettrick, 22 C. at 617 
nanatli r. Collector of itymen- 
L. R. App. 4; (187IJ : and aw 
'ershacl v. Xundun, 21 W. R 19G 

SiogU t' AUi Ahmed, 15 W. It. 

ck V. RiJnatb, 10 a 69 (1883); 
ij '-Trift Kumar, 17 C. W. Jf, 620 

I - ’• 'rtliad «•. Kuudua, 21 


(9) Jvggut Cliundcr r Ear Hrahomed, 21 
tV.K 217(1874) TholligUCourt.houc^cr, 
Iield that tho Subordinate Judgo was wrong 
lo (Lsnuasiog tbo amt because tbo cour»? 
so taken though suggested by tho plamtitl 
was ssuctiORcd by tho tluosif It accord* 
tngly ordered a remand. 

(9) 22 C. 611 (1891). Tho claims wero 
ordered to be beard successively, subject to 
one set ot costs being allowed, if it were 
found that the appbcatioa for consobdation 
had been wrongly resisted. 

(10) >!artiiir.31artui ft Co. (1897), 1 Q. B. 
429; Peacork v. Byjoatb, 10 C 68 (1683}; 
Nehal Singh r. Alai Ahmed, 15 U'. It 110 
(1871) 




ORDER III. 

Jiecognizcd Agents and Pleaders. 

1. Anj’ appearance, application or act in or to any Court, I* 35.i 
Apjwaranees, ete.. may required or autborized by law to be made or 
be fn penon, by recog« done Itv a party m such Court, may, except 
niied «jent or byjsieader. otlierwise expressly provided by any 

law for tlio time being in force, be made or done by the party 
in person, or by his recognized agent, or by a pleader duly 
appointed to act on his liehalf. 

Provided that any such appearance shall, if the Coiiit so 
directs, bo made by the party in person. 

“ Appearance."— These words (" appear ” and " act ’’) have a well-defined 
aad well-known meaning To appear tor a client m Court is to be present 
and to represent him in the Various stages of the litigation at which it h 
necessary that the client should be present in Court himself, or by some 
leiiresefitative.(l) There may be appearance if the pleader, thougli instructed, 
is not prepared to proceed with the case (2) Under the last Code it was held 
that where, on the day fixed for hearing, a party was present in person merely 
for the purpose of applying for an adjournment, which was refused, be 
must he taken to have " appeared ’’ within the meaning of Chapter of that 
Code, the provisions of which are replaced by this and following rules. The 
party has appeared in person. The purpose for which be appeared, or the action 
wliicli he took on ap 2 >carance, ate immaterial But where the party is absent 
and an application for adjomnment is made on bis behalf by a pleader who has 
no other instructions, and whose functions are at an end when the adjournment 
is refused, in that case the party had not appeared within the meaning of the 
Cliapter.(3) A^lierc the pleader who applies tax an adjournment is accompanied 
by a recognized agent of the party, but the latter neither makes any applica- 
tion, nor docs any act, the question is whether be intends to appear, and, in 
fact, does appear for the party in the exercise of bis powers under this rule. 


(I) Kali Kumar r Nobin Clmeuler, 6 C. 
5S'5(18S')).jw^Vlute, J 

(J) Ram Chandra c Madtiar, IC B 23 

(3) S.-e Kaihr Khan «•. .Tiicpe«»*r Pravul 


Smgb. 35 C. 1U33 (190S) (WoodrolTe, J ) ; 
tlatiah Cliaodra MoLeriee r Alura I'roidd, 
34 C 403 (I!I07): and po*/, nol<s to () *1. 
r I, andO 41, r. 17 
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r.ECOQNnZF.D AGENTS AND PLEADERS. 


tlian one pleader, the Bcnior has the entire control of the case, and it ia not open 
to the junior pleader to take any ground of appeal rrliicli the senior liaa not 
thought fit to argue, except when the senior has obtained the permission of 
the Court to the taking of that coursc.fl) A pleader represents both counsel 
and attorney in that he can both plead and act, whereas the former pleads 
and the latter acta. As to the respective powers of these various classes of 
legal practitioners, a subject which ia beyond the scope of the work, see the 
references given below.(2) The Calcutta High Court holds (3) that adimms- 
trativc acts required to be done in the offices of the Courts may bo done on a 
pleader’s rcsponsibihty by bis bor\>\ fide clerks, and a District Judge has no 
authority to define the acta nhich may be so done by the pleader himself and 
by his clerks respectively, as High Courts alone possess such authority The 
Punjab Chief Court, however, lias dissented from this decision, inasmuch as 
the Code does not provide for the delegation by a pleader of any portion of 
bis duties to others, and on the ground that if a pleader is allowed to perform 
some of them by deputy there is no reason why be should not be allowed to do 
so as regards the whole (4) 

“ Duly appointed.”— The Court may inquire os to the agent’s authority, 
and if under r. 1 it substitutes the name of the principal, it does not decide 
that tbo agent bad autliority.(5) The words “ duty appointed ” do not simply 
mean a person duly appointed by the party in the suit, but a pleader duly 
appointed according to the law regarding pleaders in force in the particular 
Court (G) Again, the validity of the appointment must be considered with 
lefcTCDce to the general law relating to the employment of legal practitioners. 
Thus a solicitor or attorney, having discharged his client, cannot change sides 
and act for the opposite party (7) As to persons authorized to act for Govern* 
ment or appointed to prosecute or defend Princes and Chiefs, see 0. 
XXVII. rr. 2, 4 and sect. 83. Vakalatnamabs, nbetber executed by principals 
or their attorneys or agents, and mooklitarnamas, under the authority of wJiicJi 
vakalatnamabs may have been executed, do not require to be verified on oath, 
the responsibility in regard to their being properly and correctly executed 
resting entirely with the pleaders (8) 


2. The recognized agents of parties hy whom such [s. 37. | 
Eetognlirf asenb. appeamnees, applications and acts inay be 
made or done are — 


(1) Srpen<?cba«h Roj f Umlnkiv Churn, 12 
W. R 375 (1809) 

(2) Ilukin Cliand, C P. C pp 471— ISO, m 
nhich the fallowing niattcr$ aro treated — 
pp. 471—173: General considorations j pp 
473-17.’>: Ploader’s authority, how far 
exclusive of hh client ; pp 475, 470 • 
Admissions by pleader binding on lus chent , 
pp 477-lSG: Stipulations and compromises 
by pleaders and counsel. See also ib at 
pp 9, 10 j O'Kincaly’a Civ Pr. Cotle, Com. 
inentary lo as 2 and 375 

(3) In re Khoda Riix Khan, 15 C. Cs18 


( 1888 ); andscoR-v. Karuppa Udayan. 202 >r 
87 (1 89(9, which, however, was a crinuaal ca ■*' 

(4) Mula 3IaI r. Alma Ram, IGO*!. i* J‘. 
Xo 30, cited in ITukra Chaad, O P. < 4''' 

(5) Nam Narain Singh t Raghu Xaili, ]'• 
a (}78 (1892) 

(6) /n re Pleaders of ilighC. Hit. hJ ]• 
132 (1893). 

(7) P*am UU t i J.i'.. . > t 

(1660) See also Aiionjii' . • 

in 4 31. Jt. C. K App xh 

(8) SlaWajih of J. 1.’ . 

(1807) 


f 
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sister married was held during his absence to be ** not ” at that place (1) 

In llio case cited, Melville, J , in delivering the judgment of the Court, observed 
that "it may he supposed that the Legislature intended to give the benefit 
of this provision to all persons, and especially to tradcra, whoso interests might 
be seriously compromised, if, during their absence from home and their placn 
of business, they could leave no one behind who could represent them in Court, 
as well as conduct their business " If tho principal was resident within the 
jurisdiction, then the agent was not a recognized agent within the meaning of 
clause (o) of the former section. An application for execution was not made' 
" in accordance with law " (2) when made by a general attorney of the decree- 
holder at a time when the latter himself was resident within the local limits 
of tho jurisdiction of the Court executing tho decree (3) The Legislature has 
considered it unnecessary to preserve tho limitations above noted, and has made 
the sub-clause general 

Certificated mukhtars.— A mukhtar was at one time not considered a 
recognized agent (4) Clause (li) of the former section expressly recognized 
mukhtars This clause has been now omitted as unnecessary. It is included in 
Riib-elauso (o), which is general in its terms 

Clause (6). "Persons carrying on trade.”— As to "carrying on 
business,” see notes to sect. 20, onte The words " where no other agent is 
expressly authorized ” were, under the Code of 1850, held to imply that tho 
persons so carrying on business for or in the names of the parties were purely 
gomastahs or agents, and not partners (5) This decision, however, was subse- 
quently dissented from (6) These latter cases dealt with the point whether 
service on one partner for his co-partner was a good service, which was tho 
case under the provisions of sect 74 of the Code of 1882, and is so under 0 XXX. 
r. 3 (0) of the present Code ; but the question is still open as regards other 
acts, appearances and applications This section and 0. V. r. 13 are to be 
construed together, being intended to carry out the same scheme of rclief.{7) 
It would seem that in order to constitute a recognized agent, the bu.sincss carried 
on by him should be continuous, and not orcaRional or desultory. So o Bombay 


(1) Bam Chandra v. Keshav, G R. 100 
(1881), and see Damodar Das r Inay&t 
Husain, 28 A, (1900) 

(2) Withm the meaning of art 179 of the 
Limitation Act 

(3) Murari Lai t'. Umrao Singb, S3 A. 490 
(1001) j and it has been so held with reference 
to an apphcation under s S58 of tho last 
Code : JCasumri t>. Beni Prasad, 20 A 19 
(1903). 

(4) Kristo Chunder Coopto r. Fuza] Ah, 17 
\V. It 389 (1872). As to tho history of 
muUitars, sco In r« Khoda But Khan, 15 C 
038, 010 (18S8), and sec e. 11, Act XX. of 
ISCkl; as to certiCeate, Ite Muddun Mohun 
Bisw-ss. 0 W. IL Ref 29 (ISOG); /?< Cajraj 
Pingli, 10 W. R. 3 'm (I80S); Kali Kumar 


Roy r Kobin Chunder Chuckefbutty, 7 
a L. R 502 (1881) . 0 C. 685. How aeo Act 
XVIII. of 1879 os amended by Acts IX. of 
1881 and XL of 1896. As to the High 
Courts’ power to pnrsenbe rules for muklitars, 
see I\issudn<| ITossin %. Girhar Narain, 14 C. 
556(1887) 

(5) LoebmeputDogaror SibnaramJIundlc, 

I Hyde, 97 ()802-3) 

(6) Ram Chandra Bose r. Snead, 7 B. L. R. 
App. 58(1871); Kvstoor3IuU t. Sookeeram, 

I I B. L. R. App. 20 (1873), which appears to 
approve of the former cose, but in which it 
was held that tho semee should bC made at 
the place of business. 

(7) Gocnldas I. Ganeshbd, 4 n 410(1889); 
see O. V. r 13, port. 
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tlip power, nnd may icruao to accept service ol nummona (1) Service upon 
an attorney’s clerk of an order directed to lie served on tLe attorney lias been 
held to 1)0 not j;ood (2) 

4. (1) The appointment of a pleader to make or do any [ 1 . 39 ,] 
Appointment of appearance, application or act /or any -person 
shall be in wnting, and shall he signed hy such 
person or hy his recognized agent or hy sonic other person duly 
authorized hy poii'cr*o/-a«orHcy to act in this hchalj. 

(2) Every such appointment, when accepted hy a pleader, 
shall be filed in Court, and shall be considered to be in force 
until determined with the leave of the Court, by a writing 
signed by the client or the pleader, as the case may be, and filed 
in Court, or until the client or the pleader dies or until all pro- 
ceedings in the suit arc ended so far as regards the client. 

(3) No advocate of any High Court established under the 
Indian High Courts Act, IflGl, or of any Chief Court, and no 
adi'ocafc of any other High Court who is a barrister shall be 
required to present any document empowering him to act. 


5. Any process served on the pleader of any party or left [$. 40.i 
Service of procea on at the office or ordinary residence of such 
pleader, and whether the same is for the 
personal appearance of the party or not, shall be presumed to 
be duly communicated and made Icnomi to the party w’hom 
the pleader represents, and, unless the Court otherwise directs, 
shall be as effectual for all purposes as if the .same had been 
given to or served on the party in person. 

Service of process on pleader. — Act VIII. of 1859, sect. 18. A service 
on the petitioner’s attorney on the record is good, even when decree nui has 
been obtained in her favour in a divorce suit, and the petitioner lias left India 
for England (3) Service of notice of appeal upon rc'ipondent’s pleader is good 
service on him (4) So also is eervice of summons calling on a party to appear 
and give evidencc.fO) Personal appearance to give evidence is within the 
meaning of the words “ personal appearance of the party.” (6) 

“ Left at the office.” — These words, it has been held in England, do 
not mean that a process will be considered served on o pleader, simply if it 
is pushed under the door of the office, or dealt with in some other siimlar manner, 


(1) I.uchmco Cliund e IVngsl Co«1 Co, 8 
(I 317, 32(i (18S2). 

(2) EmnlUll 8«ligr»m r, Kidd, 2 llydf, 
no (1804) 

(3) King r. King, r.U 41f. (1S<!2) 


(4) Dhnr Datt 1 . SIdb r<^niWI, i'. I'. 

(1871) 

( 8 ) Shivnidrsppk r Kuluo^li V./I1 11, C 
h jr. r. Uip, A c 141 
(ft) 11 . 
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or ovpn if it 5s Vlt at tlie oDkc without Wing handed to any one, niul the pro- 
vutually metins that the poKsoss must have been leitwith an adult person 
at the ofiice (1) 

6. (1) Besides the recognized agents described in ride .? 
Agent to accept ser- any pcrsou residing "within the jurisdiction 
of the Court may be appointed^an agent to 
accept service of process. 

(2) Such appointment may be special or general and shall 
Appointment to He in >>« instrument in siting signed 

wruing and to be Wed by the principal, and such' instrument or, it 
the appointment is general, a certified copy 
thereof shall be filed in Court. 

Agent to receive process. — Service on such agent wll he sufficient in 
a»v as provided for in 0. V. r 12 of the Code.(2) Tliis ni!e rntrespand’ 
wtHiKedfi r»O.M.Art\in of 18.VJ, andsect 41 of thft last Code. 


ORT)BK IV. 


histitution of Suits. 

fs. 48 .) !• (^) Every suit shall be instit\ited by presenting a plaint 

Suit to be commenced to the Court or such ofheer as it appoints m 
by plaint. this behalf, 

('.-») Ever^ 'plaint shall comply with the rules contained u’ 
Orders Y1 and V/l, so far as they are applicable. 


test para.] 


ts. 68, 2. The Court shall cause the particulars of eveiuj suit to be 

„ , ,, entered in a book to be kept for the purpose 

eg » er o su called tlie register of civil suits. Snob 

entries shall be numbered in every year according to the order 
in which the plaints are admitted. 


Plaints.— Sec sect, 26, ante. 


(l) Monlgt>n«*»y v. l.irt>cnthal, 1 0 IC t<> O. f*, r. 8 j Iliikin CHnn'l, rV ) . 

1S7 (169S) 4'»7. 

lij A<t ti> thft llncli<lt rub*, Ann IV., 
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ORDER V. 

Issue and Service of Summons. 

Issue of Summons 


1. (1) Wlien a sml Las been duly instUiUcd u summons 
Summons issued to the defendant to appear 

ummo . claim on a day to bo therein 

specified : 

Provided that no such summons shall be issued when the 
defendant has appeared at the presentation of the plaint and 
admitted the plamtifi’s claim. 

(J2) A defendant to whom a summons has been tssued under 
suhrule (1) may appear — 

(ct) in person, or 

(&) by a pleader duly instructed and able to answer all 
material questions relating to the suit, oi 
(c) by a pleader accompanied by some person able to 
answer all such questions. 

(3) Ever)' such summons shall be signed by the Judge or 
such officer as he appoints, and shall be sealed with tlie seal of 
the Court. 

Summons. — Instead of the words in the former section (sect. Oi), “ II /itn 
the •plaint has hecnrc^xslered and the copies or concise tlatcmcnlsTcqutTcdhy sect SS 
have beenJUed,” tho present section runs “ when a smt has been duly tnstUuted ” 
The first duty of the Court after the fibng of the plaint is [provided that the 
defendant was alive at that date, for if not, the suit cannot proceed (1)] to 
summon the defendant, whether he be an adult or not.(2) Natural justice 
requires that before an order is passed against a man he should be heard, 
and a decree against one who has never been summoned is not binding 
upon him (3) A summons, therefore, is the first of the se^'eral writs wliicli 
are incidental to the proceedings in a suit, as being the official notification 
to a defendant that he has been sued and should appear in Court and 
answer the claim (4) Generally, and in the absence of any special rule, 

(]) Mohan Clmndcr t Azeem C.azi'c, IJ (J) Jb.atp 21S 
W. 11. 45 (ISGD). (1) See Jlulm » V V a, noU# to 

(2) Sun-»1i Chumtir t Juggat Cliunder, 14 <hi9 seetioa, where tlio aabjeet ts tuliiutcl/ 
C.20I(1SS0) discussed 



First Sched. 
O. 5 , rr. 2, 3. 


ISSUK AND SERVICE OF SUMMONS. 


039 


the writ imparting to the parties, against whom it is issued, information that 
an action is instituted against them. In the samo way, tho signature is the 
oHicial authentication of the seal of which the person signing is tho keeper, 
and the better opinion is that an unsigned writ is not void (1) Tho summons 
is to bft signed either by the Judge or such officer as he appoints, such as the 
Clerk of the Court or Itegistrar, where there* is one. 

Proviso. — If the defendant voluntarily oppears, an appearance wliicli is 
usually designated gratis, there is no necessity to issue u summons. In case 
of such appearance, when the defendant admits the claim, the Judge, if satisfied 
of the defendant’s identity, is hound to pass a judgment in favour of the plaintiff, 
and no question of fraudulent appearance can be gone into at the time ; 
but if by tho practice of tho Court there ate specific rules as to tho order in 
which eases are to be called on, it docs not appear that a Judge U bound to 
dispose of a case either when the plaint is filed or at any subsequent time before 
it is called on in tegular course ; and the voluntary appearance of the defendant 
and bis willingness to admit the debt do not make any ffifference in this respect (2) 

2. , Every summons shall be accomp«inicd by a copy of [s. es.j 
Copy or • lUfement the plaint or, if SO permitted, by a concise 

annexed fo summons. statement. 

Concise statement.— This should be of the nature of the claim nude 
and of the relief or remedy sought in the suit. 

3. (1) Where the Court sees reason to require the peisoual [s. 66.) 
Court may order de- app^rauco ot the defendant, the summons 

fendant or piaintia to shall order him to appear m person in Court 
appear In person. therein specified. 

(2) Where the Court sees reason to require the personal 
appearance of the plaintiff on the same day, it shall make an 
Older for such appearance. 

Personal attendance, — Act VIII of 1859, sects 42 and 66 of last Code 
An order passed for tho personal attcndoucc of the i>IaintiQ after Ins oppcai- 
anco by a pleader on tho day fired for the settlement of bsues, and after their 
settlement, was held not to be an order passed under aect 42, Act VIII of 1859, 
or one to which the proisions of sect. 117, Act VIII , were appbcable, although 
it might have been passed under sects, 127 or 166 of that Act Further, looking 
at tho severe penalties attached by the Uw to the non-attendance of parties 
ordered to attend, great caution and discretion should be used m ordering their 
personal attcndance.fS) As to the result of non-appearance, sec 0. IX. 
r. 13, post. 


(1) Hukm Cliand, C. P. C. Cai-006 (1) Ju^roatb IVfsh««l r UurKl<.)i .Mi, 

( >) Rank of lb i.g*l t C'urru-, 3 r L. U b 11, N W . ISW, p 371 
391.1, 403(lS.0y) 
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(0 appear In person nn* 
less resident within cer- 
tatrt hmits. 
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[s.67.1 4. No paity sball be ordered to appear in person unless 

No party to be ordered he resides — 

(a) within the local limits of the Court’s 
ordinary original jurisdiction, or 
(h) tvTthoufc such limits hitt ab a place less than fifty or (where 
there is railway or sleamer communication or other 
established 'public cmiveyance for five-sixths of the 
distance between the place where he resides and the 
place where the Court is situate), Im than two 
bvmdjed miles distance from the court-hoiise. 


Appearance In person.— This is sect. 42 of the Code of 1859 aoil 
67 of last Code wth modifications italicized. In a lent suit to which the pro- 
visions of this section were applicable, and in which the plsintifi impropKl)' 
bummoued failed to attend and his suit was struck off, it was held ho should 
apply for rcvival.{l) 


fs. 68,] 5. The Court shall determine, at the time of issuing the 

Sommons to te eiiber summons, whether it shall be for'the settle- 
to settle Issues or for ment of issues only, or for the final disposal 
Dnaj disposal. summons shall contain a 

direction accordingly : 

Provided that, in every suit beard by a Court of Small 
Causes, the summons shall be for the final disposal of the suit. 

Summons.— This is sect. 68 of the l^t Code unaltered. As 'to this 
3ection,(2) see below . •' 

Is. 69.] 6, The day for the appearance of the defendant sIuiH he 

Fixing 6ay for appear- fitted with reference to the ciurent 
anco oi defemJanf. j^ggg Oourl, the place of residence of 

the defendant and the time necessary for the service of the 
summons; and the day shall be so fixed as to allow the 
defendant sufficient time to enable him to appear and answer on 
such day. 


Sufficient time must be allowed.—Sce sect. 45 of Code of 1659. 
may be anfficient time in a particular case can only he determined by 
Bidcrlng the peculiar circumstances of the case, and this was so stated in the 
second clause of the former section, now omitted The time must he sufScieu^ 
not only to enable a party .to appear, but to answer. The nature of the ligh*® 


(l) SltcikhOolmmr Pulton Singli, 3 W. R., 
.\<t X , 162 (1865). Sc«- Act VIII. of 1885, 
* nx. ,Umc(c). 

(2> Ni e JfaWmd A>ni*cn, 


MaraU 307 (18W); TuIjmow llAdchautl r. 
Sltornm X&rayan, 3S B. 577 (1913) (’” “ 
wortgage-Buit tlie first summons shouM I"’ 
for BoMlcmcnt o( 
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involved in t!ic puit, and the huiiortanco of the claim made in it, as well ns 
the actual distance of the defendant from the Court, and the facilities for 
obtaining legal advice, must also he taken into conuderation in determining 
the sufficiency of the time allowed. In the case cited below, (1) the claim 
involved a right to landed and other property of the aggregate value of 
upwards of Rs GOOO, and was likely to raise questions of Uahomedan law ; 
and only two days having been allowed from the issue of the summons, it was 
held that the time allowed was insufficient. In another case, (2) the summons 
was 6er\*ed on the 17th April hy a copy of it being filed on the outer door of 
the defendant’s place of business at Poona, while the defendant was at Sholapur, 
and it was held that two days were not a sufficient time to enable him to attend 
for defence at Poona. It was held that the Subordinate Judge should 
have postponed the hearing If the time is unreasonably short the Appellate 
Court ^Hll intetfere.(3) lu the under-mentioned case (4) the Court said : “ \Vc 
tike this opportunity to call the special attention of the Courts below 
to the urgent necessity there is that they should carefully themselves see that 
duo and reasonable time is given in all cases lor tbe service of notices, in order 
that the Courts themselves may not be made the instruments of fraud ami 
injustice hy means of those processes, the vigilant superintendence of the 
issue aud service of which properly and justly is one of their most important 
duties" 


7 . Tlio suinmonii to appear mul iiiibwcr shall Oider the I»-70.j 
Summon! lo order do- dclcildant to piodiifc all documents m Ins 

fendant to produce doeti* possession or power upon which he mteiids 
ments relied on by him support of his case. 

8. Where the summons is for the final disposal of the suit, [i. 7i.l 

It shall also direct the defendant to produce, 

On issue ol summons .t i e j r i ^ tJ 

lor final disposal, defen- On the day fixed for Ins appearance, all 
dant to be directed to >vitncsscs tinoii whosc cvidencc he intends to 
produce his witnesses. , . ^ e i - 

rely in support of his ease. 

Scrnce uf Simmons 

9. (1) Where the defendant lesidcs within the juiisdic- {s 72 .] 
Delivery or iransmis- tion of the Court in which the suit is instituted, 

•ion oi summons tor ser- or lias an agent resident within that jurisdic- 
tion who is empowered to accept the sei^nce 
of the summons, the summons shall, unless the Court othencisc 
dirccls, bo delivered or sent to the proper officer to be serv’cd 
by him or one of his subordinates. 

(2) The proper officer m.ay be an officer of a Court other 


(1) Kbadar Bhi (' RaUiman Blu, 3 IL 11. C U ]b7(lbb6) , Chanbasapiu i. Mainaba, 7 

a B 187 (I8CC). B IL C R 13S, A. C J. (I6b9) 

(2) Chanbasappa r. Mnmaba, 7 B It. C R , (4) LoUiroath r Sobanatb.S W. R., Act 

A C. I3S(186D) X,3a(18«,«.) 

( 1 ) Kiivl.ir Bill Ualuiiiaii Bhi, 3 M 11. 
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and it is a general rulo that a process can only be served by the officer to wlioiii 
it is directed or by his duly appointed deputy (1) TJie section was first substi* 
t uted by sect. 10, Act VII. ol 1888. 

10. Scn’ice of the summons sb.^ill be inatlc by delivering Is. 73.j 

„ ^ , or tendering a copy thereof signed by the 

Mode of service. t i ° t ni'^ ^ ® • x • xi * 

Judge or such olncer as he appoints in this 
behalf, and scaled tvith the seal of the Court. 

Mode of service. — A copy summons must bo either delixcred or 
tendered, but the mere showing of the summons is not a tendering of it (2) 

The section corresponds with sect. IS of the Code of 1830 and 73 of the last 
Code. As to servnee on corporations and companies, see 0 XXIX r. 2, j>ost ; 
and as to Bengal rent suits, sect 148, clause (d), Act VIII of 1885 
Thcio are no special provisions as to the service of summons upon infants, 
and therefore the same rules appear to apply as lo the ease of adults There 
should bo personal service under 0. V. r. 13, or service in some of the wajs 
provided in the foUovving sections, or, failing service m these ways, an order 
under r. 20. The provisions appear to apply to suits against minors— at least, 
until the appointment of a guardian ad lilcin, there being no provision that a 
summons for a minor may be served on his guardian ad litem (3) ^^'lle^cvc^ 
practicable service muat be in person under this rule and r 12, post 
tlubstituted service can only bo made where the sumiuoiis cannot be served in 
tiio ordinary vvay.(4) 


11. Save as othcncisc fresenhed, where there aie moic l*. 74.| 
^Service on several dcfcndauts than One, service of the summons 
defeDfiants. shall bc made on c.ach defendant. 

Several defendants. — ^Tbis section corresponds with sect. 48 of the Code 
of 1859.(5) The second paragraph of the correspondmg sect 74 of tho last Code, 
now omitted, was taken from Enghsh 0. 9, r. 6, now cancelled, and for 
which 0. 48 a is now substituted. The framers of tho rule relied ujmn its 
being always the interest of one person who is served to inform others who are 
jointly liable with him if ho is liable (C) Qiticre whether that section ajijilicd 
when some of the defendants who were interested in tho partnershiji wc;e 
minors (7) As to suit.s against partners, sco 0 XXX 


(1) Uukm Cliand, C. P. C. 072, citujg 
Fitnam Tr. Pro | 206. 

(2) R. 1-. Karsanlil, 5 U. ir C P.,20{186»)* 

(3) Surtsh Cliundcr r. Jugut Cbuador, II 
C. 20I,215(1SSO). 

(4) Abraliam PiUai i'. Donald Smith, 20 
M. 321 (1000) 

(5) As regards tho earlier la«, see Ltich- 
miput Uogarc r. Sibnaram Slundle, 1 Hjde, 
t)7, and other ca*ps cited in the notes to U 
nr. r. 2. antt. 

(C) Et furte Voung. 19 Ch D at p 139, 


lu «Eucb also tl nraa querKcl wL<.tLi.r (!.' 
English rule spplieU not only to a |uiti i 
ship existing at tho time the pUiu* i l' y 
but also to ono «Jus</lnd le-foto ll.i^ i 
plaint in respect of a <«um. of i.ki. >< / , 
during its ciistcnx 

(7) Jotindra Sfohaii I erii^>< J ^ ■ 
267(1896); ■.e,3<’ It .s ; 

however. Le tuA*^ tE»' i' > . • , 

that • Bunmoia- A I .,, 1 ^ , ^ v 

bn guarcJisD f.' • , ^ • 

Jugut Cliui.d«./, M < » 
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possibly to principles and general orders proscribed for bis guidance. A 
mere servant employed to carry out orders or to ezeente a particular com* 
mission, or a factor or common agent who is not identified with the firm for 
which ho acts, is not such an ngont.{l) Upon the principle embodied in 
the rule, it was hold, prior to its enactment, that service of summons on 
an agent to whom a ship was consigned was good service on the owner in 
respect of matters connected with the abip (2) Service imduly made under 
this rule does not become cflectual by reason of the fact of such sersuce being 
subsequently notified to the parties really interested as defendants (3) iSciiiWc 
■ — Service duly effected under this rule is effectual without reference to the circum- 
stancQ of its being or not being communicated to the real defendants.(4) An 
opinion has been expressed that it would be anomalous to bold that, though the 
Code requires the appointment of a proper person as guar^an to act for a minor 
generally in tho conduct of the case, service of summons on a person other than 
such person may ho sufficient service on the minor. The question was not 
decided, as tho Court held that there was no scrs’icc of summons under tho 
sections corresponding w itli either rr. 11 or 1.3 of O. V , even assuming that these 
sections applied to a case in wliich some of the defendants who are interested 
in the partnership or Imsiness are minors (5) 

14. Where in a suit to obtain relief respecting, or com* 

Service en agent In pcnsation for t\T0ng to, immoveable property, 

charge In suits for im* service cannot bo made on the defendant 
moveatle property. person, and the defendant has no agent 

empowered to accept the service, it may be made on any agent 
of the defendant in charge of tlic property. 

“Immoveable property.” — Act Vllf. of 18r»9, sect Cl. A suit for 
foreclosure or sale of immoveable property is within the meaning of these 
words (0) 

15. ir/icrc in any suit tlic defendant c.annot be found and 

..,v t has no agent empowered to accept service of 

Where service may he o * , • , , ^ , 

on male member cl de- the summons On bis bebalf, service may bo 
fendant’s family. made On any adult male member of the 

family of the defendant who is residing with him. 

ETplanalion . — A se^^’ant is not a member of the family 
within the moaning of this ride. 

“ Cannot be found.” — This section corresponds to sect 53 of the Code 
of 1859. See notes to r. 17. 

“Agent empowered.” — ^This clause involves an essential condition of 

(1) Cr>ctildi«f. Ganp«)>U1,4n 4l(i(ISS0) (4) lb 

(2) Rajaram Govindram r. Rrovn, 7 11 II (5) JotinJr* Mohan r Srinath Roy, 2i) C. 

C!. R. 07, O. Os J (IS70). 2f.7."73(ISSS) 

(3) GoniKUs i. Gane*hlU, 4 R. 4iri(lS*<0) (0) Mw-haelr .\fi»ren\Bili,9C.73.1ll<M) 


(s. 77.1 


[$. 78.] 
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he did so, and the mmc and address of the <p{rson {ij any) by 
irhom the house icas idcntijicd and in irhosc presence the copy tm? 
ajjtxcd. 

Refusal to accept aervlce. — Thin seetJon, nhicli correspond? with 
sect. Hj of the Code of 18o9, and sect. 80 of tlic last Code, lias been amended 
in several particulars. If the defendant himself or other person (that is, ogent 
or manager, or adult male member of liw family) bo found, hut the defendant 
or such person refuses to sign, then the serving oflicer may at once afibc the 
summons on tho dvrelling-house 

It was not clear from the language of the section as it stood what results 
should follow when tho defendant retained tho copy of summons delivered 
hut refused to sign tho acknowlodgrocnt. Similarly, if tho defendant refused 
to sign tho acknowledgment, but did not “ordinarily*’ reside in nny bouse, 
as in the case of roving traders and strolling players, no provision appeared 
to exist. In such a case it was considered that the refusal should operate as 
eervico and tho following proviso was inserted In tho draft Providti that, 
\chcTe the dtfendnnt or h\i <ujcnl or such other person as aforesaid tefises to sign 
the aelnovUdgmnt, and (a) retains the eopgo/tke summotis deHcered to him, ot {1) 
no louse in tehieh the defendant ordinartlif resides or earrtes on business or person* 
ally icorksfor gain can he diseofered, the Court nay direct that the summons shall 
he deemed to have been duly sened” Tho proposal has, however, not been 
adopted. 

“ Cannot find.”— Put if the defendant cannot bo found, then the return 
must show that there is no agent or other person on whom the service couhl 
bo made before a service on the dwelling-house is good. The words “ cannot 
find ” constituto a con<Ution of the mode of service provided (1) Tlius where tho 
summons was served on the defendant’s paternal uncle, who was a member of tho 
same joint-family and lived in the same house, it was held that the service was 
insufficient since there was no proof that defendant could not be found (2) It 
must be shown that proper efforts to find tho defendant were made, as, for 
instance, that tho serving officer went to the place ot places and at the times 
at which it was reasonable to expect the defendant would be found (3) “ It 
is true that you may go to a man’s house and not find him, but that is not 
attempting to find him; you should go to his house, make inquiries, and, if 
necessary, follow him. You should make inquiries to find out when he is likely 
to be at home, and go to the house at a time when lie can be found.’’ (4) The 
summons can be affixed to the dwelling-house only if the defendant could not 
be found after diligent search and reasonable efforts made to find him (5) ^^Tiere 

(J) Hama Ra( t> Sndliur, 4 C L 11. 397 319(1911): ISUW. N. 399 

(lg70) (4) P<TlVtlier«m,CJ,lnColienr.Nuriin2 

(’) Makhan Das r. JIannu IaI, 33 A. 556 Du, tupra." This case wat followed l>y 
^1913). Jcnkins,CJ, and Woodioffe, J , in apjical 

(3) Rajcndra Natli v Hadjee Bjed, 2 C. from Order 75 of 1912 (28th Not 1913), 
W. N. 574 (1898) ; a c , 20 0 101 j Cohen r. where it was Wd that the aerving officer 
Nursing Das, 19 a 201 (189 ’) ; Suhramania mnst use all reasonable diligence. 

PUlaif SubramaoUAyyar, 2151419(1898); (5) Khwdeerun Lall v. Chutterdharee Lall, 

Bakharam Bhaskar f Padmakar Mahadeo, 30 21 W R. 242 (1874) ; and cf. Raroda Kant r 
R. 623 (1906); Kumnd f. Jotuidra, 38 G Raj Churn, 21 W. R 391(187.3) 


tj 
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there 'was no attempt to find tlio defendants, and tliere being only one 
summons fo? a mimbcr of defendants, it ’was alHxed to the house of one oniy, 
it was held not duly served, even on that dcfendant.fl) The rule has been 
amended to embody these rulings to the effect that the serving officer must 
use diligence. If, though the defendant is absent, the serving officer is told 
where he is, service on the house is bad; (2) the Court observing, in tbe 
last'cited case, that mere temporary absence of the person to be served does not 
justify the process server affixing the summons to the door. But where the 
serving officer has information that there is no prospect of his being able to 
serve the defendant personally within a reasonable time, he is not bound to 
wait, and will be justified in affixing tb*e summons on the door.(3) A defendant 
will also be held not to be found when it is known that ho is in the house, but the 
serving otBcet cannot get access to Iiira.(4) Whether or not the conditions 
required by tho rule are established to the satisfaction of the Court, must, of 
course, in each case d»:pend on its own particular citcuTDstance8.(5) ' hot has 
to be regarded mall such cases is this, that the object of the scivice of aBOinnions 
in whatever way it may be effected, is that the defendant'ioay be infoimed of the 
institution of the suit in due time before the day fixed for the hearing ; and 
wlven, from the return o! the serving officer, it appears that there is no likelihood 
tliat the summons will come to tho defendant’s knowledge in due titns, ^ 
probability that it will not so come to his knowledge, it cannot be said that 
there has been due service (G) 

“ Outer door.” —The words ” or sonic other consptcuoxa part '* have been 
added, as in tins couniry many houses have notlung which, without a stretcJi 
of language, can be described as “ outer doors ” 

Ordinarily resides.” — As to the meaning of the term “resides,’ 
sect 20, ante The intention of the provision is that the defendant show ( 
he residing in the liouse in eueh a manner as to make it probable that a 
knowledge of the service of summons will reach him Thus, the service wHi no 
be good if tho defendant have left tlic house and the village two years before (i) 
The rule speaks of tlic house whcto the defendant rcBides. Tliereforc a 
place of busouefw would not ordinarily come wtliin the section, (8) though m 
some cases, where the defendant both resides and carries on business at tlie 
same place, it would be so. There must he evidence that the house on 
the summons was affixed was that m which the defendant ordinarily resideo i ) 
It has been held that in this rule and rule 9 of this Order ft person must be tak^i^ 
to TCHidc where he or his family or aervants eat, drink and sleep.flO) 

(sTRaJendm Nath f Ilndjcc Rjf'h - 


(1) Shiboo Roy f. Kiulice Roy, 2S \V. R 
sot (1870X 

(21 Dooleo Cltand f, Kwluin Singh, 20 W 
R 02 11873); Bhomsliettl r. UinalMii, 21 B. 
223(1805); Satina r. Ganri Saliai. 21 A. 302 
(1002); Subramania Pilki t. Subramama 
Ayysr, 21 M, 410(1807) 

(3) SanVaraUnga r Italnasabhapati, 21 M. 
321(11107); Sitaram r KaUndi, 17 0. W. N. 
■.^(lyil). 

(1) llutni {3.an>l, f 1* C C»M, r»»ns 
f irt<-r »•. VijMjuf, IJ Abli. IV, ino (Aini’r.). 


' Umabai. 21 R- 2^3. 


W. N. 571 (18D8). 

(C) Bbomslictti v 
Farran, C J. 

(7) Anantha Korayaiia t Tcriyana 

osr.n. c R. ioi(i8co). 

(8) Chanbasappa t>. Mairiabn, T R. Ih ^ *' 

A C. 138 (1870). 

(0) Copal V. nrcpilbaroo Doii, 0 U . 

(10) Kuminl r. Jolimlra, 38 C. 301 (1> ' ‘ 

1,7 r. W, K. 300 
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“ Or carries on business,’* etc. — Tiiese words liavc luvn added lo h-m;; 
tills rule into closer conformity witli neet LK), the principle of which it was ron- 
siilered was equally applicahlo to the sm'iee of process (1) 

Return. — The return should specify that the copy w.as affiied to thr 
outer door (or, now, con»pic»out part) of tAc ho'i*t in icAicA the defendari 
ordifiarilii and merely to report that it has been aSxed to the 

defendant’s house is not suiTicient, as the defendant ma)* hare more than on*- 
housc.(2) In a subsequent case (3) t}ic service was held good, as the S'rTTur 
peon deposed that the defendant was hving in the house But where th* 
return docs not say that the copy has been affuted, nor does that appear frosi 
the inquiry made under r. 19, there is no service (1) So also the 
must state that the summons was afUjcd to the bouse in which the defeu'ltc* 
ordinarily resided at the time of tlie seirice.fS) and where the 
to the time had been oiaittcd, the return was considered insa.'3'*i«*ul (o) In* 
Calcutta High Court rules provide that the return must also thow tha' lii* 
summons was tendered \o the defendant and returned, and that the 
refused to receive the Rarae, whereupon the serving oiTicer informed hiu c: 
tlio document was, and acquainted him with the nature and ronf^ntr 

Identification.-— As the practice of the Courts with regard to id**/-' ■/; n- 
persons or houses in connection with the sersice of process did not 1 • .. 

uniform, it w.a8 considered expedient to provide in the return «'ndor».-’ *.• 
summons for, at least, one identifier whom the Court or the pu'ti*', « • 
os a vritneas in case of a dispute with respect to the sofnei^ney 
words “i/ofly” were, however, inserted because it was ♦h'-t t- 

Code should not render absolutely illegal the service of process vitl.oo' at. 

Ccr, where local experience justified the High Court in jkj ; • 

such a safeguard. 

18. Tho serving officer sliall, in all ca»/'^ jn vlih- • 
Endorsement ol lime summons has been sert'iyj 
and manner ot service. endorse or annex, or caa'>» to \t*' ♦•ii'j..:.. 
annexed, on or to the original summoas, a 
time when and the manner in which the t-umt/iou' 
and the name and address of the -person {if anf) iC/r’ 
person served and witnessing the delivery or U'ludj-.f oi i, ' ' 

Return not evidence of service. — 
of the Code of 1859 The return is not legal *-vid.i.,r < 


(1) Ba^hnab Cbaran r. Bank of Bengal, 
19 C L J 581 (1914) 

{2) Buddoo V Bam, 1 Hyde, 132 (18G2- 
C3). 

(3) Ham Cooniar i. Ram Soondur, 17 W. 
R. 3G2 (1872) 

(4) Jlarutir.VitLu, 1GB 117(1891) 

(5) Rajnaram GIioso r. Abdur Rahtm, 2 

C. \V N. cItx^viii. (1808). . 

(ii) Ram Omni Riha t A-Iiutf»li Dull, 2 


aw.x.^wj,, 

(7) CtL 

(8) ^ _■ 

R. Hi*, li \l,y ' . 

Ah.lOVr,}' 
&-Co,4Vr,y - 

rep/ri 

ArataJ3'„,'u , 


[ 
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Whenever it is necessary for tlio Court to satisfy itself that o summons 
or other process has hcon duly served, the presiding officer should for that 
purpose take the evidence of the serving officer. Thus, in Raj Kishore r 
Bydonath Shaba, (1) Baylcy, J., observed that “ there is simply a return by 
the Nazir to the effect that the peon swears that such a notice bad been 
served on the defendants ; but a bare return like this, without the deposition 
on oath of the serving peon taken before a competent authority, which the 
Nazir is not, is wholly insnfficient in law to prove the service.” The general 
rules of tho Calcutta High Court (2) lay down that the requisite proof may 
be either by the affidavit or verified statement of the person by whom the 
service was effected, and of any person who may have accompanied the serving 
officer for tho purpose of identifying the party to whom the process was 
addressed, or otherwise directing or assisting the serving officer, or, » 
deemed necessary, by tho examination in Court as witnesses of such persons 
as the Court may think fit to examine. As to the added words, see notes to 
last rule. * 

[s, 82 ,] 19. Where a summons is returned under txile 17, the Court 

Examination oi serv- shall, if the return under that rw?e has not heeu 

log oflicer, verified by the affidavit of the semng officer, 

and may, if it has been so verified, examine the serving officer 
on oath, or cause him to bo so examined by another Court, 
touching his proceedings, and may make such further inquiry lu 
the matter as it thinks fit; and shall cither declare that the 
summons has been duly served or order such service as it 
thinks fit. 


** Shall either declare." — ^These words show that the affixiBg, ta 'ca 
by itself, is certainly not effectual complete service. The Court has to 
that the conditions precedent to such service have been fulfilled. Service 
Insufficient until confirmed under this rule. If the Court decides 
the service, then either a new summons ttiuat bo issued or substituted servi 
directed.(3) 


[s. 82. 

second 

para.] 


20. (1) Where the Court is satisfied that there is_ reason 

c K . 1 , ♦ j bebeve that the defendant is keeping o“ 

of the way for the purpose oi avoiuuo 
service, or that for any other reason tho summons cannot b 
serv'ed in the ordinary way, the Court shall order the 
to be served by affixing a copy thereof in some conspicuon 
place in the Court-house, and also upon some conspicuous por^ 
of the hon.se (if any) in which the defendant is known to ho' 


(1) 12W. R.305(18C9) 

(2) R-ao*)- 


0 provisions of tbU gnetion in n 
imirval trill, Sfc H. Xannclc-sh^rar. • 


(3) Niwiir Mahomwl r. Kazlnl. ip B. 202 ^01 {]ft05* 

(ISqc) As to the effect of failure to fulloir 


rir-«Tf'rnri'. 

o 5 , r ca 
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last resided or £Y7rn‘crf on business or 'personalty varied for gam, 
or in such other manner ns the Court thinks fit. 

(2) Ser\*icc substituted by onler of the Court slinll bo ns [s. 83.] 
Eii«t of lubstitutcd elTectunl as if it had been made on the 

serr^w- defendant personally. 

(3) lYhcrc sei^'ice is substituted by order of the Court, the I*. 84-] 
Where serrieo subsU- Court shall fix such time for the appearance 

toted, lime for iippear- of f],o defendant as the case may reojurc. 
anee to be fixed. •' ' 

Substituted service. — Tins form of service can only be bad in cases in 
wliicb (if there vrere no diiBculties in the way) personal Bcrnce could be }»nd 
This is based on the principle tliat one cannot do indirectly what cannot be 
done directly. So the defendant must be a person or a corporation or a firm (1) 

So, as the Courts have no jurisdiction over a foreign sovereign unless he submits, 
he cannot be served by substitution (2) If at the time of the issue of summons 
there could have been at law personal service o£ it upon the defendant sought 
to be served, then substituted service may bo ollowcd (3) But if personal 
service could not at law have been made, then, save as hereinafter men* 
tioned, substituted scrrice cannot be ordered (4) Assuming that personal 
service al h\o could liavc been made, the grounds of fact on which 8cr\"ice may 
bo ordered are (o) that the defendant is keeping out of the way, or (h) that for 
any other reason tlio summons cannot ho served in the ordinary way. In cases 
of substituted service, the Courts should take care to be satisfied that the con* 
ditions on which alone it is good, exist (6) It has been already slated that, ns 
a general rule, substituted service cannot be ordered where personal service is 
not legally possible ; but under ground (a) it can, it has been held, bo directed 
where the defendant was out of the jurisdiction at tho time of the issue of the writ 
if the csndcnce satisfies the Court tliat he went out of the jurisdiction to evade 
service (G) As regards ground (1), the section gives full discretion to the Court. 

So service lias been allowed on proof that the defendant could not be found, 
tliat lie had not been heard of for over two years, and that bis undo and father 
did not know where he was (7) 


(1) Sloman t- Governor of Xew Zealand, I 
C. P. D. C67 ; Hillyard r. Smith, 30 W. R 
(Eng ) 7 } O'Connor r Star Newspaper Co , 
30 L. R (Ir ) 1 Pee Annual Practice, notes 
to O. 10. 

(2) Mighell f Sultan o{ Johorc (1801), 1 
Q B. 149 ; and so >n tho case o( a Colonial 
Government, filoman i. Governor of New 
Zealand, eupra. 

(3) Trent Cj-ele Co r. Beattie, 15 Times 
R 170.0. A. 

(4) Fry V. Jloore, 23 Q. B. D 395, C. A, ; 
WorcMfcr City, etc , Co r. Firhank k Co. 
(1801), 1 Q B 784; Wilding r. Bonn (1891), 
1 Q B. 100 

(5) See Rsmehander t. Jage«hchunder, 12 
B. I. R. 229 (1873) TlieFc observations were 
ma<l<*, liowever, with reference to Reg V. of 


1812, which did not contain the nords “ for 
any other reason,'’ and were cited in Bisao* 
nalb r Tara Prosonno, 22 W. R. 483 (1874) ; 
Rama Rai r. Sridhur Pershad, 4 C. L. R. 397 
(1879); Nusur Mahomed r Kasbai, 10 B. • 
202 (1886) ; though under the Code tho 
service will be vahd if any other reason is 
iwovcd, it is stdl necessary for its vahihty 
that a good reason exists 

(6) Jle Urqohart, 24 Q B. P. 73 ; Jay v, 
Budd (1898), IQ R 12. a A ; Graves f. 
T,ebatidy,39L. J. 231, A. P. p Cl; speobscr* 
vationsatp ]86,3Q.B B, Watt r, Barnett 

(7) Rajiiaram Ghose v Tok X^al, 1 C W, N, 
JOI (1896), In Miru Ally t. Syed Hyder, 
2 B. 449, 4S1, the defendant could not be 
found. 
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As regards tlie modes of service, the aectioa expressly mentioas two, but 
also gives the Court a full discretion in the matter, tJio exercise of which must 
depend upon the circumstances of each case The main principle to he always 
borne in mind is that the summons sliould, so far as be practicable, bo eerved 
m such a way that it may come to the knowledge of the defendant. The Court 
must therefore consider what would be best form of service for this purpose. 
The usual modes are service on an agent, such as a solicitor or other agent, or 
any other person with whom the party is in communication ; ( 1 ) by advertisement 
and through the post , (2) and by Jeaving a copy at the last )aio\ni place of resi- 
dence, and publication in the Court-house. If there arc circumstances which 
go to show, at the time the order is asked for, that the summons will not reach 
the defendant, service should not bo directed on the last known place of residence. 
So it was held that where service was made at a place, the last known residence 
of the defendant, but where he had not hern for seven years, the order was h3il> 
the Court observing that the object of the provisions of the law was to seeme 
the process coming to the knowledge of the defcQdant.(3) Such a question 
is, however, not likely to ariso where the Court is s.atisfied tliat the defend.int is 
keeping away. 

It has been held that, as a rule, the return by a competent Court that the 
flurumonfi has been duly served, or substituted scrrico effected, raises a pre- 
sumption in favour of servico.(4) There is no proWsion in the Code as to a 
return of the aubstituted service showing how and when it wa.s effected' 
practice, however, the Court will assnre itself of the service hanng been 
effected, either by affidavit or examination of the serving officer.(5) TliC 
procedure laid down in this rule has by analogy been applied to the service ot 
notice of appeal on a respondent.(6) 

Effect of substituted service. — The Court, when an .'ipplication for 
leave to effect substituted service is made, decides as to the propriety o 
granting it, and if service is effected according to the order of tlio Couit> it 
K. wlide the order remains undischarged, equivalent for all puri)Osc.9 to acrii.i 
BCTvice (7) The Code oontaius no provisions whereby the propriety 
regularity of the order may be directly attacked by a motion to set it asiilc [•-I 


(1) Annual Practice, p. CO; Watt r. Bar- 
nett, 3 Q. B D. 307, Exjtarte IVarburg, 24 
Oil. D 30; anaUoItrelatjreorapartoci: 
nlicrn the suit is brought against a firm, or 
m the case of a purdanasbin . Qark n 
jrullick, 2 ll I, A. at p. 2CS (1833) 

(2) In Jagannath n Saosoon, 18 D. CQ6 
(1831), it was «>oiU)>d<Tcil that the service was 
not Rufiicient, as it was not shoim that (he 
jH-rson to whom the letter was dehrcrwl was 
t lie <h fomlAnt himself. The report, Iiowerer, 
(Irvs not show how the aerrkc came to ho 
m.nlo hy post. 

Cl) See nukm Chand, C. P. a RSO, ODO, 
filinR IVoteileur Assnrame r. JEhwj'ii, I 
.1 31 (Amir,). 

(t) Kiisiir Maliomril i* Knrlmi, 10 Ik 202 


(1886) 

(5) Hukm Cliaml, a P. C C9I. ^ ^ 

(6) JSidlioo t’ BonomoJee, 11 

(1869) (a case under tho corrcsponilm^r 
section 67 of tho Codo of J853) ; “■* was a so 
done in Ex jmrle IVnrhurg, 24 Ch. B 3 ■ ' 
thougli no express pron'ion to that e 
\ras contamccl in the Rules of Court 

(7) Watt f. Barnelt. .1 Q. R. I> “t p’ 
per JefiscI, ir.B. 

(8) Sea English O. 12. r. 30 (motion to set 
asulo wTit) ; Try t-. Sioorc, 23 Q- B. R- 2 ‘ 
(motion to set aaitlo order for siihstdutee 
scrricc); Ann. Vr., pp- 68, P8, 313; 

n» to letting m the ilefendint (o defend, Wa 
r Barnett, supru. 
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But where judgmerjt is oLtained, tlie defeudnot may show, with u view to set 
it aside under 0. IX. r. 13, either that the summons was not dubj sentd — that 
is, that the order for substituted 6cr\ncc {whatever may |ia\c been its jiropricty) 
has not been carried out — or that he was frennted hy sufficient cause from 
appearinj, A summons served under this rule, if served m compliance with 
the directions of the Court, is duly tcrivd, even though it docs not in fact come 
to the knowledge of the defendant. But the time and place of the 
defendant acquiring knowledge is material in determining whether he could 
attend on the day fuced in the summons, and may furnish a sulGcicnt ground 
for non-attendance on that day “ Effectual ” thus means merely effectual for 
proceeding with the suit, and nothing more. It does not, for instance, mean 
that substituted service on a man’s house m Bombay is equivalent to personal 
service on that dote ; not docs it imply the consequence that a man who 
happened to be in Central India had personal knowledge of whot was done at 
hb house iu Bombay on the day substituted 8cr\*icc was effected (1) The 
Court in the last ease set aside an ex parte decree upon its being shown that 
the defendant was prevented by suflicicnt cause from appearing. In an earlier 
ease (3) the Court refused to do so. Though the question whether the defendant 
was prevented from attending was not expressly aUuded to, the Court, however, 
appears to have based its judgment on the facts proved, which went to show 
that the defendant had in fact notice in snlGcieut time and therefore could have 
attended 


Time for appearance.— Where substituted scivicc of the summons is 
ordered sufficient time ought, under this rule, to be given for notice of the fact 
to reach the defendant, wherever he may be ; and if an ex parte decree be obtained 
by the plaintiff, the Court, on being satisfied that the time fixed was insufficient, 
mil set aside the decree (3) 


21. A summons may he sent hy the Coutt hy which it is 
issued, %ohdher within or xvUhout the 'prooince, 
either by one of its oflicers or by post to any 
Court (not being the High Court) having 
jurisdiction in the place wlicrc the defendant 
resides. 


Service ol summons 
where defendant resides 
within Jurisdiction of 
anothei Court. 


22. Where a 

Service, within Presi- 
dency towns and Ran- 
goon, of summons issued 
by Courts outside. 


summons issued by any Court established [5.86.] 
beyond the limits of the tovms of Calcutta, 
Madras, Bombay and Bangoon is to be • 
served ^vithin any such limits, it shall bo 
sent to the Court of Small Oauses vrithin 


whose jurisdiction it is to be served. 


(1) ^Lrza AUy r Sji-d Hyder, 2 R. 412, at 
l> 452 (tS7S), I’lnliey, J. 

(2) Ki'surcliund r. BliooLuucj'sw, Uaurkc, 


25 (ISGS). 

(3) Mirza AUy r. Sjed Hjdir, 2 B. 4tg 
(ISTS) 
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As regards the modes of service, the section expressly mentions two, hut 
also pves the Court a full discretion in the matter, the exercise of which must 
depend upon the circumstances of each case. The main principle to be always 
borne in mind is that the summons should, so far as he practicable, be served 
in such a way that it may come to the knowledge of the defendant. The Court 
must therefore consider what would be best form of service for this purpose. 
The usual modes are service on an agent, such as a solicitor or other agent, or 
any other person with whom the party is in communication ; (1) by advertisement 
and through the post ; (2) and by leaving a copy at the last laiowu place of resi- 
dence, and publication m the Court-house. If there are circumstances which 
go to show, at the time the order is asked for, that the summons will not reach 
the defendant, service should not be directed on the last known place of residence. 
So it was held that where service was made at a place, the last known residence 
of the defendant, but where he bad not been for seven years, the order was bad, 
the Court observing that the object of the provisions of the law was to secaie 
the process coming to the knowledge of the defendant.(3) Such a question 
IS, however, not hkely to arise where the Court is satisfied that the defendant J"* 
keeping away. 

It has been held that, as a rule, the return by a competent Court that tliC 
summons has been duly served, or substituted soivuce effected, raises a piO" 
sumption in favour of service (4) There is no provision in the Code as to a 
return of the substituted service showing how and when it was effected. 1*' 
practice, however, the Court will assure itself of the service having been 
effected, either by affidavit or examination of the serving officer.(5) ^ The 
procedure laid down in this rule has by analogy been applied to the service c 
notice of appeal on a respondent-fC) _ . 

Eff’ect of substituted service. — The Court, when an application or 
leave to pffect substituted service is made, decides as to the propriety o 
granting it, and if service is effected according to the order of the Coiut, i 
is, while the order remains imdtscharged, equivalent for all purposes to ac 
service (7) The Code contains no provisions whereby the propriety 
regularity of the order may be directly attacked by a motion to set it aside I 


(1) Annual Practice, p. CO , Watt r Bar- 
nett, 3 Q B. D 367 ; Ex parte Warburg, 21 
Cli D. 301; etr. an adult relative or a partner 
i>Lcto the suit i8 brought against a firm, or 

' in the case of a purdanashin : Clark v 
IMulLclc, 2 1.L I. A. at p 26S (1839) 

(2) In Jagannath r. Sassoon. 18 B C06 
(1803), it vas considered that tiie service was 
not sufficient, as it uas not shown that the 
prison to whom the letter was delivered was 
1 lie defendant himself. The report, however, 
does not show how the service came to ho 
inndo by post. 

(3) Sec Ifukm Cliand, a P. G 689, 699, 
citing Proteefeur Assnranro Co r Erwin, 4 
.7 111 (Aiiicr ) 

(4) Niioiir M.tliomrd t. Knrtiai, 19 T8 29.! 


(1886). 

(5) Hnkm Chand, C. P. C. 691. 

(G) Bidlioo i' Bonomalce, 11 
(18C9) (a case under the correaiwnding 
section 67 of tho Codo of 1859) ; as was aW 
done in Ez parte Warburg, 24 Ch. P- ’ 
though no express provision to that e 
was contained in the Rules of Court. 

(7) Watt ti. Barnett, 3 Q, B. D. at p 30 • 

|;er Jcsscl, 5LB. , 

(8) Sco Enghsh O. 12. r. 30 (motion to 
laido writ) ; Fry f. iloore, 23 Q. E, P ’ 
motion to set aside order for substi u 
icmco) ; Ann Pr , pp. 58, 08. 318 ; 

w to letting in the defend.ant I o defend, U 
'. Barnett, aiipnt. 


\ 


m 


? 
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facts arc Rndlcicnt to justify tlic uaivcr of iiorsonal actVKc on tlic ilcfciidaiit, 
and the suhstitution of an aflixing of the Bummons on liis dwelling-lioufic, ur 
the adoption of other mode of substituted scrxire For instance, where a Court 
has returned a summons ns duly served, and the return states that the bummons 
has been posted on the defendant’s dwelling-house, because the defendant 
has gone elsewhere, it ought to bo presumed that this sers'ico was justified 
by tlio facts, and that the Court duly acted under the provisions of sects 80 
and 82 read together (now rr 17, 19). But. at the same time, the presumption 
in favour of the due execution of acta of a judicial nature only obtains donee 
fTobtlvr in contrflrium, and there may now and then occur cases where there is 
something in the return distinctly negativing that presumption, and showing 
illegality in the inode of scrvice.fl) Probably, however, the true rule is that 
the transmitting Court may accept but is not bound by tho return, the section 
not reiiuiring any declaration touching tho eulBcicncy of tho service (3) In 
this view it devolves upon the Irausmitting Court to deletiiunc upon the sufficiency 
of tho service before trjdng the suit, raising or not raising the presumption 
according to tho circumstances. The practice of the Calcutta High Court has 
always been to detcemino for itself whether tho service is sufficient, having regard 
to the numerous irregularities which exist in “ Mofussil service.” But the 
Allahabad High Court has held that usually the decision whether such summons 
has been properly served or not rests with the serving Court, not with the issuing 
Court (3) 


24. ^Vllere the defendant is confined in a prison, the summons 
Service on deiendant shall be delivered 0/ sent hy post or othcrwsc 
in prison. to thc officcr in charge of the prison for 

service on the defendant. 


[ss. 87, 
88 .] 


Defendant in jatl. — A suitor ought obviously not to be deprived of his 
remedy by the fact that thc defendant is in jail (4) The former section (as to 
which, see sect. 10, Act XV. of 1869) was originally enacted to meet thc difficulty 
felt in the last -mentioned case. Wilson, J., is reported to have held that the 
endorsement under sect. 87 of the last Code ranked higher than a nazir's return, 
and was evidence of the service of summons (5) Thc amended section contains 
no provision as regards the return of service, which is dealt with by r. 29, under 
which tho return is evidence of due service. 


(1) Kusur SUhomed r Kazbai, 10 B. 202 
(18S6), per Scott, J. 

(2) RomanathBuTaU'. GuggodoDaDdaD,22 
C 889 (1895) In Chandhuri Raj v Jugat 
Kishorc, IS A. at p. 245 (1800), it seems to 
have been held that it »as the duty ol tho 
Court maVmg tho return to dcclaro bhether 
the summons had been duly sened. 

(3) IhmUr.BnjMohan,33A &19(1911); 
disscatmgfromRomanatht' Guggodonandan, 


22 a 889 (1S95). 

(4) Bland r. Bland, 3 P. & D 233 as to 
tho present practice ui England, eeo Dawson 
r Lo Capclain, 21 L J. Ex. 219 ; Ann. Pr., 
1905, p. 47. In India a Iifo connet is not 
ciTiUy dead : Sbeonarain Singh r. Shen< 
buggun Koor, S D , N. W., 1833, p. 739. 

(.5) O’Kinealy'a (Ar. Code, a. 87 ; the 
reference is not given. 
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f. 89.] 25. }¥here the defendant resides out of British India and 

. , , has no agent in British India empowered to 

dant resides out of accept service, the summons shall be ad* 
Biidsh India and has dressed to the defendant at the place where 
■ he is residing and sent to him by post, if there 

is postal communication between such place and the place where 
the Court is situate. 


“ Resides out of British India.”— In such cases the mode of service is 
necessarily of a private character, as it is a general rule that a Court has ao 
authority to scad its process for execution out of the territorial limits of the 
State. So a bailiff cannot be sent to foreign territory to himself serve tlie 
summons on the defendant thcre.(l) This rule, which corresponds with sect. 
of the Code of 1859, must be read with the ne^rt. 


" Sent ” ; " Forwarded.” — ^TUe section in the last Code retjuired that the 
summons should be "Jbrtcarded ” to tho defendant, which was held to mean that 
the siuDinous must reach him (5) This, therefore, did not mean merely pnt 
mto the post, (3) and there had to be proof of facts fi om which tlio Court uii^h^ 
jca&onaWy coiwludo that the suramons hod reached the defendant, (1) In sonitj 
cases it would amount to a denial of justice to rcfjuirc direct proof of receipt or 
refusal \Vhen pioof of posting 111 duo course Jio.? been given, a 2>rcsumptiou 
may be raised under i>ccts 16 and 114 of the Evidence Act This would appe^f 
to be the case now The ivord “ sent ” has been substituted. But there ought 
to be evidence tliat he is, or has been recently, residing at the place to which 
the summons has been sent, or that the acknowledgment is in the ivriting of the 
defendant.(O) In practice the summons is sent under registered cover, bow 
to ensure service as well as to procure good evidence ofit.fS) If a rcgistereu 
cover is refused, the person so refusing cannot take advantage of his refusal an 
plead ignorance of its contents (7) 


is. 30.] 


26. Whre— . 

s.rvite in loreisn {a^mtlwamiseoJani/foreujiijimsdK- 

territory through Po/i- tioit Vested iii Ihs Majesty or 

ucai Agent or Court. Governor Gmcral in Coumil. u 

Political Agent has hecn appointed, or a Court 


(1) Ka«lm Ajiin v Khsuii Slolisminetl, 2 
1). I* R., A. a J. 09 (JS68) , B. c . 10 W R. 
310} Sagewo Dntt r Rarocbandra filittcr, 1 
Hyde, 130 (1SC2-03); eco Hulun Cliand, 
C r. C. C95. 

(2) TAkhr-a<I*<1in r. Ghafar>uil-dia, 23 A 
00(II)00J,otp 105. 

(3) lb., «t JP3 

(4) It>. 

(5) lb, nt pp. 102, loS, 105; Sonntun 
HiiL^cc r. Coj>al Cliumlcr, 15 \V. It. 3l 


natuu Bubsbec v. Gopal Cliuutler, U 
1 (1871) ; SCO Pan). Cb. C Ore . » - 
; and as to period of serTico 
If. G Orders, CIu I r.C2; PbiUif' 
, 17GW. N. ccizi. 
otf Ali V. rcarco .Wolmn, JC ' ' 
J); Jogendro Cbumlcr r. ' 

C, 031 (1883) ; Ismail Kban r. h* 


y’' 


A c 




issur A\i> sr.nvu'i: of rum 


been established or couth>^ serve a 

summons issued by ode in any 

Jordgn territor}’ in > resides, or 

(?>) the Goi'cr»or Genera^ notification in the 

Gazette oj Indr j summons so issued 

may he seryr aUc in any such territory 

and not/' oted in the exercise of any 

such jiK aaid. 

the summons may\ *oh Political Agent or Court, by 

post or otherwise, iu jiUrposc of being served upon the 
defendant; and, if th A'oUiical Agent or Court returns the 
summons udth an endorsement signed by such Political Agent or 
by the Judge or other officer of the Court that the summons has 
been served on the defendant in manner hereinbefore directed, 
such endoi'sement shall be deemed to be evidence of scr\'icc. 





Summons outside India. — Tliii section replaces sect 90 o! the la<t Code, 
vliielt was itself substituted for the original by the Amendment Act {VII of 
1888), aert. 12, and is intended ehielly for Indian Native States Tins 
section does not apply to Uritish or other territories, not under or connected 
with the Indian Government -such as Ceylon, the Straits Settlements, and 
even Great Britain, and, i fortiort, not to countries like China and Persia, 
where there is a British Envoy or Ambassador or Consul, as distinguished 
from a Political Agent ; nor to Afglianistan. The general direction con- 
tained in r. 23 would apply in all such cases Summonses issued for 
sersnee on persons residing m British possessions out of British India, and 
in other countries to which this rule does not apply, should be addressed 
to the defendant at the place where ho is residing, and sent by post in accordance 
with that section (1) The distinction between the cases in which tlin- 
rule applies and in winch it does not apply is to be preserved, os the' 
agency of the post-office under r 25 sliould not be used (or the service 
of a summons except wlien specially prescribed; for when any other mode 
for serving a notice is prescribed, a service through the post has not been deemed 
sufficient, even though actual delivery of the notice by the post peon is 
proved. (2) 

Endorsement is evidence — Unlike the ordinary return, the endorse- 
ment under the signature of Political Agent, Judge, or other officer is evidence 
of the service of the summons ; but it is no longer, as under the section 
prior to its amendment in 1888, conclusive evidence, and the defendant may 

(1) Sco nukm Cltand, C. P. C. C9G, citing at p G97 
the Ponj Ch C. Ia'<t«. and N W. P Rides ; (J) See Tara Das c Ram Dyal, 2 C. 

as to srrrico in .Afghanistan, Straits Settle- W. K. 12S (1897). 

Tuents, Kashmir, Xepal, Hrderabad, ibi, and , 

2 U 
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accordmglj prove that notwitlistanding the endorsement as to the service, flie 
aummons was not served. 


“Sent.*’— In the under-mentioned case (1) it was held that the Sub- 
ordinate Judge should have sent the summons himself, instead of tJuough the 
Court of tho District Judge, 


[s.422.] 27. ^^Ticre the defendant is a public officer {not helo)igiiig 

. . .. ... to His Majesty's military or naval forces or 

omce”*S- on serwan! o/ His Majesti/s Indian Marine Service), or « 
nifivay company or (Jiq servant of a railu'ay company or local 
local authonty. authority, the Court may, if it appeals to it 

that the summons may be most conveniently so served, send 
it for service on the defendant to the head of the office m 
which he is employed, together iviih a copy to he retained hy the 
defendant. 


Service on public officers. — The exigencies of public service demawl 
that both civil and military officers should not be summoned witliou^ 
proper notice to their superiors. Thi.s concession, liowevcr, coupled 
the privileges given in connection with attachment, casts upon the Govern' 
ment a corresponding duty to provide commensmato facilities for service. 
This section, which replaces sect. 422, extends its prorisions, which nful 
hitherto applied to public officers only, to railway servants or servants of loca 
autbontics. Military officers are dealt with m the next section. If tlio summons 
IS not sent to the head of the office it must be served in the usual way. Tie 
Government pleader is not the agent of every public officer, as ho is of Govern* 
ment, to accept service As to the duty of the Head of t)ie office, servicCi 
and return, sec r 29, pa«t. 


I 28. ^Yhere the defendant is a soldier, the Court shall sriitl 
summons for service to his commanding 
officer together until a copy to he retained hy f ' 

defendant. 


Soldiers. — The words “ on officer or " formerly occurring in sect. IG ® 
the last Code before the words *‘o soldier*’ were repealed by the Canfonmeu 
Act (Xni. of 1889). Militarj’ officers, therefore, since that Act ceased 
governed by sect. 4G8, the provisions of which arc embodied in this section so 
os they relate to soldiers. Owing to the varied conditions of service of mi i 


(I) FaLhr.iic] iHn r Glmfiir-mJ-ilin, 23 A. 00, st p 101 (lOOOJ. 
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ofllrorR, it liJvs boon tlionplit CTpcdlent to follow tbo tcrina of the Oiintonmcnt 
Act in lonving the matter to bo regulated by Rnle*». 


29. (1) WIktc a summons is delivered or sent to any 'i>er8on [».468.] 
of erson to scrvicc Wider ride S.i, rule 27 or rule 28, 

whom iummtmi' h siich fersoii shall he bound to serve it, if 
delivered or sent for ipossihle, and to Tctiim it Wider his signature, 
with the WTitten .icknowlcdgmcitt of the 
defendant, and such signature shall he deemed to be evidaicc of 
service. '' 

(2) Where from any cause 5en'jcc is imj)ossihle, the summons 
shall he Tcturned to the Court with a full statement of such cause 
and of the steps taJeen to procure service, and such statement shall 
he deemed to he evidence of non-servicc. 

Service.— \Mth a general application so mucb of sect 4G8 of tbo lost 
Code haa been retained aa compels tbc ofiicer addressed by the Court to ciecuto 
the process (1) Special pro^ iaion baa been made on tbc lines of sect. 72 (2) of 
the Criminal Procedure Code, 1898, for treating a return m such a case as 
evidence though un8upporte<l by aflldaN-it (2) It has also been considered 
desirable to declare such a return to be e\idencc of non*servtco nho. so n« 
to avoid the no^cessity for summoning public officers where, as not mfre* 
quently occurs, an cx parte decree has been ju«scd bv madverteiwe and h 
assailed by an application under 0 1 X r 13 

30. (^) Tlic Court may, notwithstanding anvtliing lierein- 
subsUmtion oi letter before contained, substitute foi a summons a 

for summons. letter signed by tJic Judge or such officer as [s. 9 i.] 

lie may appoint in this behalf, where the defendant is, in the 
opinion of the Court, of a rank entitling him to sucli mark of 
consideration. 

{2) A letter substituted under sub-rule (/) shall contain all 
the particulars required to be stated in a summons, and, subject 
to the pro\dsions of sub-rule (./), shall be treated in all respects 
as a summons. 

(5) A letter so substituted may be sent to the defendant by 
post or by a special messenger selected by the Court, or in any 
other manner which the Court thinks fit ; and, where the defendant 
has an agent empowered to accept sciadce, the letter may be [s. 92 .] 
delivered or sent to such agent. 


(1) Soo Mahome<l Raib r. Apga*, 10 iL 319 (2) See Ilairi&on r Ilojie, 9 It L R. App 

(1837). 43(1872). 
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MeaseTiger. — ^This Bcction correspomls to sects. D1 and 6D of the Code of 
1859. It was field in connection wfcli sect. 60 of that Code, corresponding to 
r. 25 of the present one, that as no ofBcer of a Court could execute process without 
its jurisdiction, a special bail/fi could not be sent to serve process’in foreign 
temtory.(l) 


(l) Easim Ajim v Kasim itfobaiMmod, 2 B. I*. R., A. C. J, 6£) (18G8) ; b. e., 10 tV. R. 519. 
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OllDEll VI. 


Pleading. 


Pleadings generalli/. 

1. " Pleading ” shall mean plaint or 
uritten statement. 


2. Every pleading shall contain, and contain only, a state- If 
Pleading to state ® concise form oj the material facts on 

material %ets and not which the party pleading relies for his claim or 

defence, as the case may he, but not the evidence ' 
by which they are to be proved, and shall, when necessary, be divided 
into paragraphs, numbered consecutively. Dates, sums and numbers 
shall be expressed in figures. 


3. The forms in Appendix A when applicable, and where 
^ . , . they are not applicable, forms of the hie cha- 

arms of p ea ing. facter, US nearly as may be, shall be used for 

all pleadings. 


4. In all cases m which the parly pleading relies on any 
Particulars to be gwen misreprcscntalion, fraud, breadi of trust, wilful 
where necessary. default, or undue influence, and in all other 

cases in which particulars may be necessary beyond such as are 
exemplified in the forms aforesaid, particulars {with dates and 
items if necessary) shall be stated in the pleading. 

6. A further and better statement of the nature of the claim 
Further anrf belter <" */«!<■<■, OT Jurtltcr ttiid belter particulars of 
statement, or particu- any matter Stated in any pleading, may in all 
cases be ordered, upon such terms, as to costs 
and olhervnsc, as may he just. 


6. Any condition precedent, the performance or occurrence 
of which is intend^ to be contested, shall be 
on itionprece en . lUsiincthj Specified iiihis pleadinghytheplainliff 
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or defendant os the case may he ; and^ subject thereto, an averment 
of the performance or occurrence of all conditions precedent Mmsary 
for the case of the plaintiff or defendant shall he implied in his 
pleading. 


7. No pleading shall, eaicept hy way of amendment, laisc 

any new ground of claim or contain any allege- 
Departure. of fact inconsistent with the ptevious pkd' 

tugs of the parly pleading the same. 

8. Where a contiact is alleged in any pleading, a hare^niel 

of the same by ike opposite party shall he con- 

Denial of contract. ^ 

contract alleged or of the matters of fad from which the same my^ 
he implied, and not as a denial of the legality or stfffiaency in m 
of such contract. 

9. Wherever the contents of any document are material, d 
Effect of document ^hall hc Sufficient in any pleading io 

to be stated cffccl thereof as briefly as possible, wimoiii' 

setting out the whole or any part thereof, unless the pretnse iiww 
of the document or any part thereof are material. 


10 . 


\Yhercver it is material to allege malice, fraudulent inkw 
. ^ tion, knowledge or other condition of the nutu 
milc..hnowMg...t,. to AW 

the same as a fact ivithout setting out the circumstances from 
the same is to be inferred. 


It. Wherever it is matenal to allege notice to any 
„ .. any fact, matter or thing, it shall be 

** allege such notice as a fact, unless the form o 

the precise terms of such n<Aice, or the circumstances from whic 
such notice is to be inferred, arc material. 


12. Whenever any contract or any relation 

Implied conmet, ot pcTsons is to be implied from a scries of IdWr 

n/niion. or co/it'crsa^zows or olhmvise from a nvmocr j 

circumstances, it shall he sufficient to allege such contract or rm w 
as a fact, and to refer generally to such letters, convcrsatwiis 
circumstances tcUhout setting them out in detail. And y 
case (he iierson so pleading desires to rely in the all^nafivc 
mure (Mntracti, or relations than one as to be implied frow s 
chcumstunccs, hc may state the same in the alfeniathr. 
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18. Neither forty need in any pleading allege any matter of 
« fact which the law q)resu7nes in his favour or as 

resumptions of aiw. ti'/ijc/i ike liurdcn oj froof Ucs wpou tke othei' 
side ttnless i' ’ ’ •/• i. » • i considera- 
tion for ah ly Oil the hill, 

and not for ’ ‘ , f claim). 

Pleadings, — Rules 1-13, 10-18 of this Order arc new, and rules 2-13 aud 
16 arc taken from the English 0 19, rr. 4-7, 14, 16, 20-25, 27, respectivek. 
Rules 14 aud 15 represent sects 51 and 52 of the last Code. Rule 17 is taken 
from 0 28, r 1 of the English rules, and would appear to hold the place 
of sect. 53 of the last Code after clause (a) of that section, which is now 
embodied in 0. VII. r. 11 of this Code. Rule 18 is taken from 0 28, r. 7 
of the English rules, and would appear to replace sect. 51 (d) of the last 
Code Other rules from the Enghsh 0 19 are to bo found m 0 VTII., 
post. As regards this Order, the Special Committee stated, “ In our opinion it 
is most necessary that htigants in this country should come to trial with all 
issues clearly defined, and that cases should not be expanded or grounds shifted 
mthout reference to the true facts. For this purpose wo think that the present 
system of pleadings in the ^lofussil, which is notoriously lax, should be improved, 
and we have incorporated in the rules an order on pleadings which it is hoped 
will lead to sounder and fairer methods of arriving at the real points in dispute. 
The forms have been revised, and we hope that tliey will be brought into more 
general use in tho Mofussil The Committee have added a few rules relating 
to pleadings based upon the system of pleading introduced by the Judicature 
Acta in England, which is generally admitted to be the best form of pleading 
in civil suits. In this country, outside the Presidency towns, the pleadings 
are seldom artistically drawn They are neither concise nor precise, but contain 
vague and general statements from which it is difficult to ascertain 
definitely the real question in controversy between the parties The solo 
object of pleadings is thus frequently defeated ; the issue is enlarged , tlie 
trial is delayed and much unnecessary expense incurred by the parties, who 
are also liable to be taken by surprise They have further provided that 
the forms in the Schedule shall, when apphcable, be used for all pleadings, 
and when they are not applicable, forms of the hke character shall bo used 
The rules prescribed will not prevent tho pleader from exercising hia discretion ; 
for the amount of detail must necessarily vary with the nature of each 
suit It is, however, made clear that these must bo particularly suffi- 
cient to apprise the Court and the other party of the exact nature of the 
questions to be tried. The Committee have also given a party who considers 
that his opponent’s pleading docs not give him the information to which he 
is entitled the right to apply for further particulars so as to enable him to know 
what case he has to meet at the trial. Thej' have, however, endeavoured 
to modify the rigour of the rules by providing in accordance with sect. 55 of 
the Indian Evidence Act that the Court may. notwithstanding the absence 
of any specific denial, require any fact to be proved by the party who relics 
upon it ” 
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Tlio sjibjcct of plcailing will be found furtlicr discussed in the notes to 
0. rr. 1-6, but some observations summarized from the English “ Annu-il 
I’ractico " may be here made. 

Rules 2 and 3. — ^Tho point of rules 2 and 3 is that pleadings are now 
mere statements of facta not law, of material facts only, and of facts which are 
not evidence stated m a summary way after, as nearly as possible^ the ferms of 
pleading given in the Schedules. The written statement must be as brief as 
possible, but should contain a full and true narrative (1) framed with care, so as 
to dispense with undue statements at the settlement of issues, (2) and should 
bo confined to relevant facts; (3) an3rthiDg in the nature of argument (4) w 
evidence or conclusions of law to bo drawn from the facts pleaded being in* 
adrmssible.(5) The whole object of pleading is that the parties and the Court 
should know what is the teal point to be discussed and decided,(C) and it should 
be framed with reference to this object. 

Rules 4 and 5. — Rules 4 and 5 deal with particularity. ^ In every pleading 
a certain amount of detail is necessary to ensure clearness and to prevent tlic 
other party from being taken by surprise. Pleadings are of no use unless they 
define clearly the questions at issue between the parties; and for thispiupMo 
each party must state liis case with precision ; otherwise the issue would be 
“ enlarged,” as it is called, and neither party would know for certain what iia* 
the real point to be discussed and assured at the trial, and therefore would not 
be able to properly prepare his evidence for It. No precise rule edn, however, oc 
laid down as to the decree of particularity which is required. 'As rule 4 diiee** 
the statement of particulars, so rule C provides a remedy in case the imporahvo 
language of the former rule is overlooked or disobeyed. If the allegations 
contained in any pleading are too vague, the proper course is to apply b? 
notice and ask for fuller particulars. Each party is entitled to obtain a 
outline of his opponent’s case, but cannot compel him to disclose the eMoen 
by which he will attempt to establish that case. Nor vnll the Court sanction 
any attempt to deliver interrogatories under the guise of seeking particu ar • 
The object of particulars is to enable the party asking for them to know w 3^ 
case be has to meet at the trial, and so to save unnecessary expense and avoi 
allowing parties being token by surprise. On such an appbeation the 
or summons should ask that if the particulars ordered be not delivered a* 
the time prescribed, the allegations complained of be struck out, or that > 
party in fault be precluded from ^ving any c^^denco in support of it at > 
trial. The words “ itpon such terms " in the English rule corresponding 
rule C have been held to authorize an order that if proper particulars he 

(1) Srcenath MuUicL p, Hrojo Lall I^ne, cases, soo Sheen v. Johnson, 2 A. 3CS (IS'W* 

1 Hyde, 33 (1802-3) f d the statement ia Lcdgard v. Hull, 0 A. 191 (ISSC). ^ 
knoningly fal^, an oltenco under a. 101 of (4) Boo llishcn Sahaye v. Reor Ki* ' 

tbo Penal Code » conunitted. Seo It. v. 8 W. It. 290 (ISO?) 

3fclitbanSmgb,0A. C20(188l) (5) See VVillnuOson v. London A A- J 

(2) Anund ciundcr r. Woome’i (Sunder, Ity. Co., 12 Ch. D. 787 (a eaw of rr{>ll') » 

1 lr>de, 147 (18C2-3). m to ovidenee, Bl-cdding r. 

(3) KasuWal IX*y p. Trrmcarne, 3 U I* It. CIu 1>. 110. , 

Al’p. 12 (1869). At (0 partietilars in I'otenl (0) Thorp r. lIohNworth, 3 Cli. 1 ■ 
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delivered witbin n certain time tiic action Bball stand dismissed or be stayed (1) 
Leave may bo given to amend or to add to particulars given 

Rule 6. — Cases constantly occur in which, although everything has 
Lajipcned which would at common law prima facie entitle a man to a certain 
sum of money, or vest in him a certain right of action, there is yet something 
more which must be done, or something more which must happen, in the par- 
ticular ease, before he is entitled to sue, either by reason of tho provisions of 
some Statute, or because the parties have expressly so agreed ; this some- 
thing more is called a condition precedent. It is not of the essence of such a 
cause of action, hut it has been made essential. It is an additional form.aUty 
superimposed on Common Law. Hence, in England the plaintiff could draft a 
perfectly good statement of claim without making any reference to tho con- 
dition precedent. But this, till 1875, he was not allowed to do In former 
days the plaintiff was required to set out in his declaration every condition 
precedent, and to aver the duo performance of it with all particularity. Then 
came the Common Law Procedure Act, 1852 , sect. 57 of which provided : “ It 
shall be lawful for the plaintiff or defendant m any action to aver performance 
of conditions precedent generally, and the opposite party shall not deny such 
averment generally, but shall specify m las pleading tho condition or conditions 
precedent, tho performance of which he intends to contest ” And now (0. 19, 
T. 14 of the English rules) the plaintiff need say nothing about any condition 
precedent which has been performed. This provision is reproduced in rule C 
of this Order. A general averment of tho due performance of all conditions 
precedent is implied in every pleading ; i e it need not be alleged It is for 
the defendant, if he contends that there was a condition precedent and that it 
has not been duly performed, to state specifically a hat that condition was, and 
to plead its non-performance : othervnse its due performance will bo presumed, 
jlnd it is not sufficient for him to allege generally that “ an express condition ” 
had been agreed to : he must state its terms, and between whom it was made, 
and whether verbally or in writing Nevertheless, when a condition precedent 
t» properly pleaded, the burden of proving its due pcrlorinancc or the waiver 
of its due performance still rests on the plaintiff 

But it is to be noted that an allegation which is of the essence of the cause 
of action is not a condition precedent within the meaning of this rule, and must 
still be pleaded in the plaint Thus the Law Merchant requires that notice of 
dishonour be given to every person who is sought to be made liable on a negotiable 
instrument, except the acceptor Unless such notice was duly given, or was 
waived or excused, no action lies against tho drawer or any indorsee. Ilenco 
the plaint must contain cither an allegation that notice of dishonour was given 
to the defendant, or a statement of the facts rehed on os excusing the giving 
of such notice 

Rule 7. — The meaning of rule 7 is that a party's second pleading must not 
contradict his first. Thus, to illustrate from English practice, if a plaintiff 
claims rent on his writ, he cannot claim the same sum m his reply as damages 
for unlau fully “ holding over ” Or, if tho statement of claims alleges merely 
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a negligent breach of trust, the reply must not assert that such breach of trust 
was fraudulent. Suoh inconsistent claims should be pleaded, if at all, alter- 
uatively m the statement of claim. 

Rule 8 . — Rule 8 is really a special application of the general principle 
laid down in rule 2 of 0. VIII., jDost. If the defendant wishes to contend that 
any contract on which the plaintiff relies is invalid he must do sometlung more 
than merely deny tho agreement; ho must plead specially by way of 
confession and avoidance tho matters of fact which rendered it invalid. A 
traverse merely denies that the contract was in fact made ; it leaves unquestioned 
Its sufficiency m law 

Rule 9. — may be noted, wdth reference to rule 9, that in an action of 
libel the precise words of the document arc material. So in some cases the 
precise words of a will may be material. 

Rules 10-12. — Rule 10 and tho two {ollo\ving rules are special applica- 
tions of the general principle laid down m rule 2 of this Order (wliioh *s 
indeed tho fundamental rule of the present English system of pleading), tb®t 
“ every pleading shall contain, and contain only, a statement of the material 
facts on which the party pleading relics, but not the evidence by which they 
arc to be proved.” 


[8, 51.] 14 .. Every 'pleading shall be signed by the party anti bis 

a, .. ir, y. pleader (if any) : Provided that ivlme a pardj 

“ ' pleading is, by reason of absence or for other 
good cause, unable to sign the pleading, it may be signed by any 
person duly authorized by him to sign the same or to sue or (Ufena 
on his behalf. 


[8.51,52.] 15. (1) Save as otherwise provided by any law for the 

veriDcatioo or p/ertcT- being in force, every pleading shall be vermea 
ings- at the foot by the party or by one of the 

pleading or by some other person proved to the satisfaction 01 
the Court to be acquainted with the facts of the case. . 

(2) The person verifying shall specify, by reference to 

numbered paragraphs of the pleading, xvhat he verifies of his own 
Jcnoiiiedge and xvhat he x.'enfies upon information received an 
believed to he trite. . ^ 

(3) The verification shall be signed by tho person malono 
it and shall stale the date on which and the place at xvhicli xt was 
signed. 

Subscription. — These rules deni i\ith nil pleadings. Sects. 61 
the U.st Cwlc dealt with plaints and Bcet. 116 with mitten BtatemenW. 
nbji-ft «f the nigmiturc to the pUint is to jjrcvcnt, ns fur as pos-sible, ^ j 
us to wlielher the Huit was instituted «ith the pl.iintifl’a knoulcig*^ “ 
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authority (I) The rule requires that the plaint (as well as written statement) 
should he suh3cribe<l hy the party and lits jdcader, if any. But this require- 
ment as to subscription is governed by 0 III. r. 1. The net of signature cannot 
bo done by the pleader instead of the pkintiiT, because tho Code requires both 
signatures ; but it permits nets to bo dono by a recognized i^cnt. Heading, 
therefore, this section ivith 0. III. r 1, n personal subscription is not imperative 
in all eases, and o plaint wliich may be presented by an authorired agent may 
in like manner bo subscribed by him, and such a subscription is a comphance 
with the rule (2) Where tlie plamtifTs described themselves as lately 
carrying on business under tho name of “C. & Co,” it was held that 
there wa.s no irregularity in its being signed “ C. & Co ” (3) It is not 
possible to set down categorically what is good cause (4) within the 
meaning of tho proviso. A person holding a general power of attorney 
containing inter alia powers to sue and defend suits, but not containing 
a special power to sign a plaint, was held to be a person duly authorized 
within the meaning of the proviso of this section in tho last Code, in which the 
words wore ” duly authorized by liitn in this behalf,” that is, to sign Now 
tlie signature may bo that of any one authorized either to sign or to sue or 
defend (5) The signature of a plaint by an unauthorized agent, who subsequently 
becomes empowered to sign, is sufficient (C) Under the last Code if a plaint was 
not signed and verified as required, it miglit have been returned for amendment (7) 
and rejected if not ameiided.(8) Presumably there is nothing to prevent this 
being done now. 

Tho mere fact that the plaint m a suit has not been signed by the plamtiH 
named therein, or by any person duly authorized by him as required by this 
rule, will not necessarily make the plaint absolutely void A ilefcct m the 
signature of the plaint, or the absence of signature where it appears tliat tho suit 
was in fact filed with the knowledge and by the authority of the plamtiil named 
therein, may be waived by the defendant, or, if necessary, cured by amendment 
at any stage of tho suit, and having regard to sect 09, owfe, is not a ground for 
interference in appeal (9) 

Verification.— The object of the verification of the plaint is to fis u 2 )on 
the plaintiff the responsibility for the statements winch it contains, and to 
affirm a guarantee of his good faith (10) In other words, if he will not swear 
that ho believes Ins cause to bo just, the law does not care to bother itself with 
it But when tho adversary comes m, such verification is of no moment. 
It is not even eridence. The justice of the cause must then be proved by 
competent evidence Like any other formal matter, its absence is waived by 
a failure to object. And if its entire absence does not affect the jurisdiction. 


(1) itasdeo I. John Smidt, at p G] 

(2) Roy Phunput i* Jboomuk, 3 C L R 
579(1870); JUharance Surnomoj-c i IWin 
IVdirvry, 3 C. L. R J5 (1878) 

(3) I.ichlm « .tbdulh, 5 1! L R .\pp 
S') (1870) 

(I) /n re RAj^th liixLiit-iml, 7 tV R R>8 
(1807). 


(5) Kastolioo I Rustoai)i, 4 R 408 (I8S0) 
(C) 31aliarajah of Rewah t Swami Saran, 
35 A 633(1903) 

(7) & 53 (b) (I). .Vet XIV .>f 188.* 

(8) S 5f. lb . IUmK-o t Smi'le. 2i A. 53, 
•■0(1899). 

(••) ISas«lc» r JJliii bmidt, •• A. 53 (I8VJ). 
(10) Ib,2*.V 61 (1899). 
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of course mere defects in it cannot.(l) It would be difficult to imagine any 
case in winch a defective verification could affect the merits of the case or the 
jurisdiction of the Court (2) Under the last Code where a plaint was not verified, 
or iniproperly verified, it was returned for amendment, and, if not amended, 
rejected. The suit should not, it was held, be dismissed (3) (vide ank) 
There is no rule that a person named as a co-plaintiff is not to be treated as a 
plaintiff unless he signs and verifies the plaint.(l) As the object of verification 
13 to secure good faith, and its effect to make the statements in the plaint 
the plaintiff’s own, the Courts arc bound to see that plaints are properly 
vcnfied(5) The verification may be by some other person if the latter is 
acquainted with the facts. The permission to a person to verify on he- 
half of the plaintiff should be given in each case individually, and riot 
gcncrally.(6) When verification by an agent is once expressly allowed, the 
Court 13 not competent aftenvards to raise an objection to it.(7) But the 
plaintiff may himself be required to subscribe and verify, (8) as where ^ 
plaintiff charges fraud on facts known to him.(9) It was held that the venfi' 
cation should be by all the plaintiffs, but that tlic Court might allo" 
one of them to verify, a co-plaintiff coming within the meaning of the 
words “ some other person,” etc. (10) The amended section now provides 
for verification by one of the plaintiffs or defendants This rule does bo 
apply to the case of corporations, which is provided for by 0. 
r. 1, post (11) As to the Administrator-General, see below.(13) lu case 
of a person holding a general power of attorney, or of any other iecogniss‘ 
agent, the Court will probably not insist on any extremo stringency o 
proof as to his acquaintance with the facts of tho caBe.(13) A fortion wi 
this be BO in the case of a co-partner or other co-plaintiff. It has been sai , 
that notice of the appheation for permission to verify should be given to c 


(1) Baadcov John Smidt, 22 A. 55 (1899), 
citing Vsnflcct’s “ OoUatcral Attack," etc. 

(2) Ib , citing Rajit Ram v. Katisar Nath, 
ISA 39G(189G). The mrre fact that a plaint 
contains a defect mtbematter of aignatnro or 
vctification does not make it a void and inad- 
mia^iblo plaint: Maharajah of Rewah v. 
Swaml Saran, 25 A. 035-637 (1903). 

(3) Roj Mohan v Bi«hnu Chandra, 1 B. 
I,. R 100 (ISOS) [co-plaintifl]; Rapt Ram i'. 
Katesar Nath. 18 A. 396 (I89G). In 
Orcrend r. Stcrlc, 1 Ind. Jur. N. S 39, the 
Court rrmoicil tho plaint from tho file. 

(4) Moliini Mohun r. Bongai Buddan, 17 
C. 5S0 (1889); Chandi Mai r. Dcua Singh, 
1890, r. R. No. 49. 

(5) S(c Kreno Singh r. Edian Cliunder, C 
W. R. 213 (1806). 

(0) In re Muliessur Buksli, 5 W. R. ^Ii<c. 
33 (1806); Nursing Deb r. Ram Mohun, 
Marsh, 170 (1861); Maharajah Molicaaur r. 
Sheonaram, 6 W, R. Miac. 59 (I8C6). 


(7) Rajah Sutto v. Suroop Cliuncler, 12 

■ 465 (1869). , , . . 

(8) Raja of Tomukhi r. Braidwood, J ^ 

)5 (1887) j Gokul Chumlcr r. Burrcc 
egnm, Marsli, 311 (1801). ^ 

(0) Jarduio Skinner v. Maharanee Sum • 
loyee, 24 W. R. 215 (1875), and note, 
rotap Cbunder r. Kndito Kiehore, 8 

882). _ Tj 

(10) Cbandi Mai i-. IX-wa Singh, 1690' 1- 

0. 48. In Bam Cliunder r. ChooneeW. 

. L. E. 35 (1873), it was queried 

1 C practice was correct according to 
1 a suit brought by a firm, ono partner co . 
ithout special leaw, verify on beha o 

1. partncrs. .. j,, 

(11) Delhi and London Bank i. ‘ 

[ C. 00 ; B. c . 20 I. A. 130. 142 (189M 

(12) In tho goodB of Aidiitl, 20 

809). ..o/TK-jj). 

(13) Kaatohnor.Ruitoinjl, nk4(>Si 
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oppofitp , }mb lb 11 i)f>f n<*<’psiary,(l) and w rcrlainJy not r«juifcd.(2) 
The fiubstaiUial portion ol tbo plaint, lonsisting <d tlio statcuicjit of tho 
claim of tlio plaintiffi and the prayer, was written upon two sheets of plain 
paper and verified l>y tiie plaintiffs Bubsequcntly to the aflixing of the 
plaintiffs’ signatures a front sheet, consisting of a piece of stamped paper witli 
tlie name of the Court and the names and addresses of the parties, was added, 
and the plaint thus composed filed m Court. Held, that the verification was 
defective, but tliat tho suit ought not to liave been distmssed. Tho plaintiffs 
ought to have been allowed no opportunity of amending the plaint by making 
a proper vcrification.(3) Tho rule doc« not require the verification of a plaint 
to be made in the presence of an officer of the Court , but, liaving logard to the 
necessity of satisfying tho Court that the person, other than the plaintiff, who 
Verifies tho plaint is acquainted with the facts of tho case, it has, in one case, 
been said to be desirable that a verification by such a person should be made in 
the presence of the Court, unless the Court be satisfi^ that there is sufficient 
ground for dispensing with liU attendance.(4) Persons exempted from 
attendance arc not exempted from signature or verification except the 
Court nllowR it for goorl cause, and then the party verifying shonhl be 
one proved to the satisfaction nf th'e Court to be acquainted witli the facts of 
the caie.(5) When an application i.i made for verification by an attorney, it 
has been said to be dcilrable, though not necessary, that notice should be given 
to the other side.(6} If a written statement is admitted on the record without 
verification, the allegations contained in it should be noticed and inucs framed 
accordiugly.(7) 

Objections to verification. — Objections to verification should be 
taken before the settlement of issues ; after that, the cose should bo disposed 
of on the merits and not dismissed for insufficient verification 16) 

Mode of verification. — It was held under the last Code that in all cases, 
whether the plaint is verified by the plaintiff or by some other person, the person 
vcrifjing ehould state shortly what paragraphs he verifies of Jiis own know- 
l<’dge, and what paragrapiis ho believes to be true from the information 
of otliers.(9) In the first AUahabid case cited, a verification in the words 
" to tho iioiit (or extent) of my knowledge the purport of tliis is true," 
was held to bo bad ; and the Court observed that “ the verification must be, 
if .lU tho facts are to the knowledge of the deponent, a distinct verification that 
tlvcy aro to his knowledge true ; ” and that “ if b© has knowledge as to some, 
and only information and belief as to others, tho verification should aliow as 
to wbirh li© speaks from his knowledge and as to wbicii ho speaks from his 


(IJ FifiLij • 1 Ind. Jur. N. S. 39 

(3) Puddomonec Basse© p. Shams Omm, 
I IncC.Jur.N.S. 220 < 1802}. 

(J) I’»l<-h CTiSfid r. Stsnssb Bsi, 20 A. 442 
(IS07} 

(4} Ksstohno V. Ruslomit, 4 11. 46S (1880). 
(5) Kicwo 6mg r. Fsban Cbunder, 2 
Wjitt. 253, ciW in 0‘Kinesly. 

(0) Fjnh.V CsfOpbell t Co. r. SnxJe, 1 Ind. 


Jar, X. B. 39 (1660). 

(3) lUdbs Chum Rojr r. Monin >t Co . >3 
W. R 3»2 (1870). 

(8) SIunui8ooR<lurM«.R<ihtiao<i>Mvca.24 
TT. R. 71 {1875). 

(9) Upendro LaQ Boa©. S C 675 (1881); 

Cirdhsn r. Ksnluiva tal, |5 A. «9 {tS92j; 
Rant Ram r. Kalesar Xalb, IS A.JOCfJSWJ. 
VtJe to Mate ©ffeet, Bibro Sotomsn r. At-«)ooI 
Asn, 4 a UR. 30> , 
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language is wide, but its operation lias in England been to some extent limited 
by the decisions given on it Although the rule expressly states that the order 
may bo mado “ at an>j starjt of the proceedings,” still the application should always 
be made promptly, and as a rule before the close of the pleadings ; or the Court 
may, in its discretion, decline to exercise its ]urisdictioa.(l) “Tho rule 
that the Court is not to dictate to parties how they should frame their 
cases, is one that ought always to be preserved sacred. But that rule 
is, of course, subject to this modification and hmitation, that the parties 
must not offend against tho rules of pleading which have been laid down 
by the law; and, if a party introduces a pleading which is unnecessary, 
and lb tends to prejudice, embarrass, and delay the trial of the action, it 
then becomes a pleading which is beyond his right.” (2) A reasonable latitude 
must he ^von (3) Not every pleading which offends against the rules will 
be struck out. The appheant must show that he is in some way prejudiced 
by the irregularity Still, “ the defendant may claim ex debUo justitia to Lave 
the plaintiff’s case presented m an inteUigible form, so that he may not be 
embarrassed in meeting it ” (4) 

• “Unnecessary." — The word '*tinneeessarij” was introduced into the 
Enghsh Kule in 1833. But the mere fact that an opponent’s pleading contains 
some unnecessary matter is not sufficient ground for an appheation under this 
rule. A statement will not be struck out merely because it is unnecessary, so 
long as it is otherwise harmless (5) It is no part of the defendant’s duty to 
reform the plaintiff’s pleading, or to dictate to him how he shall plead, or vice 
versA. But if wholly immaterial matter be set out In such a way that the appli* 
cant must plead to it, and so raise irrelevant issues which may involve expense, 
trouble and delay, then tho irrelevant matter will be struck out, as it will prejudice 
tho fair trial of the action. 

“ Scandalous." — As regards “ scandalous ” matter, the Court has a general 
jurisdiction to expunge it in any record or proceeding,{C) and apparently, 
according to the English practice, any person may make the application.(7) 
Allegations of dislionesty and outrageous conduct, etc., are not, however, 
scandalous, if relevant to the issue (8) “Nothing can lie scandalous which i*. 


(1) Cross t>. llowo, 02 I* J. Ch 342 See 
Annual Practice, froiu whicli following notes 
arc taken ; and soo tho New Fleming, etc., 
Oo. V Kcsiowji Naik, 9 B. 373, 381 (1885) 

(2) Per Bowen, EJ, in Knowles r Roberts, 
38 C. D. 270. 

(3) Tomkinson i S E. By Co , 57 L. T. 
358. 

(1) Per James, L.J , in Daij r. Garrett, 7 
C. D , p. 486 ; anil sec M’atson v. Rodwcll, 3 
a D 3S0. 

(5) Per Chitty, J , in Rock v. PursscU, 84 
I* T. Jo. 45 ; see the remarks of Ksy, J., in 
Tomkinson r. S E. Ry. Co., 67 E T., p 306, 
and Hocking * Co ». Ifockinu. 3 P^ P- C. 


291; and see as to prolixity and imk sjuiv, 
KasaUdl Day r IVemcarne. 3 B L. It. App 
13 (1869): Keshadji Kaik t Ka^nougi 
Ardcsir, 10 B IT. (X R. 425 (1874) ; biuail- 
wood f. Parry, 1 Coryton, 39 (ISi/l-O) : 'lii 
New Fleming Spinning, t-ic , O* t l.« 
Bowji Naik, 9 B 373, at p 3ol 
Boolee Smgb v JIiirvbuiti> Nai<uii i'l '-, ' , - 
W. R 212 (1567). 

(6) Seton, 31. Emi 1« I-’’ • 

Sillier, 51 L. J. CJj. 

{7)&aclfwl/« ^ ! 1 . 

(S) ErrrHt * 

Rnbery r. O/aa*, L 1 > , 
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rekvant.’* (I) “ The mete fact that these paragraphs state a scamUlous hii 
tloes not make them Bcandalous/' (2) But if degrading charges be made wliicli 
nre irreloTant, or jf, though the rliarge be relevant, unneccssarp delails aic 
given, the pleading becomes scandalous (3) The sole question is whether the 
matter alleged to be scandalous would b© admissible in cr'idence to show the 
truth of any allegation in the pleading which is material with reference to the 
relief ptayed.(4) 

“Tend to prejudice, etc,”— The Court is “disposed to give a hberal 
mterpretation ” to the words “ Tend to prejudice, embarrass or dehij thefahina} 
of the suit ” (5) At the same time parties must not be too ready to find tbeo- 
selves embarrassed If the defendant does not make it clear how much of the 
plaint bo admits and bow muob he denies, his pleading is cmbaTrsssiRg.(C) B 
he docs not make it clear whether he is traversing the allegations contained in 
the plaint, or objecting to them on a point of law, his defence will be struck out 
as embarrassing (7) In neither case could the plaintiff safely join issue. So a 
plea of justificatiou is embarrassing if it leaves the plaintiff in doubt what the 
je'fcndanb has justified and what be has not.(8) But mere prolixity is 
embarraejing (P) Nor will a statement be struck out as embaTrassing merely 
bcoaii.se the oflier party declares that it is untruc.flO) The mere fact that a 
Statement of Claim embraoe.s several causes of action is not, occoribng to Bugh^h 
practice, ombarrassing, if they arc distinctly pleaded in the altcrnatir'c A 
claim for alternative rehef is not embarrassing Ul) So any number of incon* 
«u>te»t defences may now, in England, be pleaded to tlie same cause of actwu; 
and their inconsistcQcy is not “embarrassing ” to the pleader.(l2) 

But if a claim against executors personally jn tbclr private capacity he 
improperly joined with a claim against the estate of their testator, it will he 
struck out.flS) So where several plainuffs or several defendants are improperly 
joinril in one action, though the causes of action be separate, the pleading will 
bo struck out (14) Where a pleading is defective only in the sense that it docs 

(Ij Ptr Cotton, hJ, in Pnli<*r t>. OH'«*n, 8 (fO) Per Rfamweb, L J» in Turq'i^'i'l r, 

C J) p 653. FcBTon, 40 L. T. p. 644. 

(2) /'w BreH, L J,fn JfiUington f. tM-mg, (IIJ Bagot Easton, 7 G. T 

6 0 B. » p IDB (13) Jte Jlorgan, 33 a D. 4D2 ; » 

(3) Duocan v Vcrckcr (1870), W, N. 64 : Grcenwowl, 3 Ex. D. 2.71, 355. 

lUafco v AliHon AssuParce Society, 45 J* J. (13) (Fliitxorth t>. Barbi^liirp, 41 1’' 

G P 6C3; tenir. Ashwin, 1 TjtncsRcp 291; fEog)3l7j C3L T. zfo./or that 
JlcCuclcio K Balli, »l I* T- Jo 12 , Coyle r. to 0. 18, r. S9 of the English ruks. 

Taming, 27 W R (Eng). 52D (H) gmitli n Ricliardjon, 4 C. R »• ^ 

(4) fielbowiw, LC.mCliristiev. ChrNtie, Sandos v. Wild^nutli (iSW). I Q 

L It 8 Ch. 498; Cnnhin r- OaeJode, 3 C. JD. Smurthwallp f. Hanniy (Jf'Oj), A. C. 

376, WWtnejrv Jlojgnanl, 21 Q. It. 1» 030 Swllet v G. W. Ry. Go. * JlidJand Ry ^ 

(5) Berdan r Greentrood, 3 Jlr. 1)., i». 256. (ISflfl), A. C. 450; Cower k Coiihlnilge 

(6) Britisli Lam) Assoctalion n Foster, 4 1 Q B 348; Stroud i-. lAvreon " 

Tunes Rep. 674 Q. B. 44 ; Waltcra i>. Green, 2 C3i. C9« 

(7) Stokes V. Onnt. 4 C P. ». 25, (1899) ; Frankenburg v. Gt. Horseless to* 

(8) Rcming i-, BolUn, 23 Q B D 2S.<1; mge Co. (lOOO). 1 Q. B. 501 } KentCoftlCo. 
and gw Davis r. BJling, 8 T7iues Kept 68 v. SlArtin, J 0 Times Hep 486 5 amt see 

(0) Weyrooolh r. Rich, lTintMRep.ft09; to Annual Proctiw, 0. J6, rr. 1, 1,'ahef^* 
Heapr Matrh, SQ B T). hVt. llin cases arg cited. , 
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not contain particuUrs which it ought to contain, and thus deprives the opponent 
of information to which he is entitled, it ta not “ cmharrassing in the strict 
Rcnso of the word {though that epithet is often applied to such a pleading), (1) 
and application should now be made for “ a further and better statement of the 
nature of the claim or defence ” under r. 5, and not for an order to strike out the 
pleading under this rule. 


17. The Court may at any stage of the jyroceedings allou' [cf. s. 53.] 
Amendment of plead- either farty to alter or amend Iiis gileadings in 
'"9* such manner and on such terms as may he just, 

and all such amendments shall he made as may he necessary for the 
"purpose of determining the real questions in controversy hcticecn the 
parties. 


18. If a party who has obtained an order for leave to tef. »s. M 
Failure to amend after does not amend accordingly tcithin the time 
limited for that purpose by the order, or if no 
time is thereby limited then within fourteen days from the date of 
the order, he shall not he permitted to amend after the expiration 
of such limited time as aforesaid or of such foxtrteen days, as the 
case may be, unless the time is extended by the Court. 


Former and present provisions.— The present rules are in very murli 
more general terms than sect. 53 of the last Code which they replace. Clause (a) 
of that section dealt with rejection of the plaint for want of cause of action. 
This provision has now been referred to 0. VII r. 11. Clause (6) dealt mth 
return for amendment under certain circumstaDcea which are expressly stnleil, 
(O' (“)• (''*)■ ^0 which, see }>ost. This return was before the seltli- 

ment of issues Clause (c) dealt with amendment by the Court at any 
before judgment. The section also contained the important qualififation that 
n<i plaint sliouldbe amended either by tiie Court or by the party so as to roiivt it 
a suit of one character Into a suit of another and inconsistent character. Ih'foii* 
ixiinting out the extended scope of the present Code, and for the betG'r und* r- 
standing of it, a detailed cxammatinii of the former provisions is gm-ii. 

Ketum for amendment by Court of First Instance under fonni.r 
Code. — A plaintifT(2) might hinivlf apply, at or Iwlore setth-iiwnt of i- i.. 
tli.at the plaint which he had filed Ik* returned to liini for amendnM n* if J.* j. 
ceived that it was defective formally, or rcquirwl amejidm«‘»» 
siibstiinee or relief An apjilieation was generally, thouvh ii<»» of iu.> .... 
made on petition (3) supported by an affidavit (1) allowing the pi oitu'i. »,• r , 


(1) S**c Philips r P. 4 Q B. D. p 139; 
lUms I. Jenkins, 2J 1). 481* Usth r. 
Janio*, 20 C. D 778. 

(2) S.'^lWhisnil Ix'ntlonBsnk r MJlor.7 
It P. -tpi*. Im (1871); Sbih Kn«lo r. 

.1 C. »l Ix !'"• (1870); ModliP r. 


Dnnzrr,5ll iriatlhSli 

(3) }W C»U(el #2.. rl . , 

IkUKSTItJe:!* 

(4) Iktlil we' 





riRxTSfurn. rT.n.MUNfJs nrsniiAU.Y. HTA 
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R/'tlVnx'til. o( ili<* jilftinf rIioiiIiI lia\p luvn trliirn***! (itr Am«‘tulni«*nl. fliitl if 
llif* > rnfiralinn was cli*ro\rrr<l |o Is* At Any HniP n-Inlst th«* rhiI oas 

Is'f.irc til** r<niTt of first Insfnnrp, thp pUint mifrht Is* anirndnl l»y iIjp (’oiirt 
If mkIi (I'-fprl nas not iHsrovrrtsl until tliP suit ramp in A)i|s>al Is>f<iro an Ap|>r]],i|p 
Court, rupIi Court ruittlit, if it tltnu;:ht fit, rrturn flie plaint to tho Court 
of first in«lanrp to lio arnpn'Inl l»y it. Hot whore thr dofoot wns niirh 
that it WAS rovrrrd hr the ]'ro\|«if>ns of roof. fi78 of that (’oilo, there was 
no nerps'ity to talco any stops to |ifortirc flio amonclmont of the plaint (1) The 
Allahahad Iliph Court has in snino ra«oA rrmanilod the rasp undpr soot. rifi2 of 
tlip fonuor Co<!p with an onlcr for the roturn of the plaint to the piaintilT for 
duly sijuina ami vorif^in;; the famo,(2) . 

Clause (II) of seel. 63 of former Code— P pp as rpjrards flan«p fii), * 
0. Vir. rr. 1-fi, o'itp. Tiio ppnrral intention and ineaninp of o plaint should 
Ik* repardM, and it should not Is* returneil for want of eorrectnes.s upon » 
prouniLs of slipht and imtiuterial rniitakpf.'J) If a plaint was defective in 
form or arantinp in preei«lon it should he reliirneil for amendment and not 
rejected (4) Under the rules of tlie ranj.al» Clilef Court nn attempt should 
he made to remove anihiguity in the statement of any of the p.ar(ieulafs 
before resortinp to the return of th<* plaint for amendment.{5) For nn 
instance of a plaint containinp p-articulira other than those required, see Iho 
rase cited below, (C) in which the plaint was argumentatis'e and referred to 
evidence, and contained a prAver for the criminal prosecution of the defendant. 
^Mlerc (he plaint disclosed a cause of action, but not ssith euDieicnt fulness, 
it rnigbt be returned for amendment or amendesl ; but if this was not done 
llio plaintiff was at bborty to prove any cau.se of artion not inconsistent with 
the plaint (7) 

Clause (III) of sect, 63 of former Code.— 5ee as to non-joinder and 
misjoinder, 0. II. rr. 3-7. The Court might return for omendment, but 
a party svas not to be prejudiced heeausc (lie Court had in its absence 
inadvertently admitted n plaint uhieh was multifarious. The defendant had 
a ripht <m a motion to take the plaint of! (he file to raise (he question of 
intsjoinder of causes of artion before or at the Aelllcment of issues (8) If 
the cause for suing one defendant was different from (hat for suing another, tlio 
plaint sliould has’c been returned for amendment. In the event of serinu.s 


\ironj;ty iliAfniHhcil, tlir <Irfi'n<Isnt tiAiiRg 
a<Imittp<l a considerable portion o( tlio 
[ilaintift'a claim and taken no objection to 
the xcnflcation 8ro also Hoy Dfohun.v. 
Huboo Soondurce, 10 W. U. It.S (1808) 

(1) Ilajit Itani c. Kalcsar Xath, 18 A 300 
(18%) i folL, Chandi Mai f Dewa .S ngit, 
1800, p. E. No 48 

(3) Fateh ChanJ e Mansab Ral, 20 A. 442 
(18'»7), and cases therein cited 
(3) .See JIu'soorlo Bank «•. Barlow, 0 A 
188 (1886) ; and irt examining tha correctness 
of a plaint the allegations, if in the present 
tense, must be dccincd to relate lo the dale of 


srrification : IVimllc r Caruthers, I.*; K. Y. 
12S (Amer ) ; eiteil in Ifiikni CIiaihI, C. I\ T. 
C3I. 

(4) Pitambur UTookerjec r Ifureo Knrain, 
1801. W. It M. 

(5) 8 Z, r, J (1), cited in Ilukm Chand, 

a p. c C3I. 

(C) Bishen Sahayo v. Brer Kiahore, 6 W. R 
206 (1867); and as to prolixity, ib. , and 
nntea to O. VIT. rr 1-6 

(7) Luclhec Prea r. Itrindabun l>cy, 12 
tv. R. 313 (1809) 

(8) Ram Pyal i- Ram DoiJal, ] I W. R. 
373, 37C (18li&) 
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t!i)^ flau'i' ill'* aiiiTnilniriit was inadr !iy ordir of Itip Cotifl, ntol tlic 1 ’AtIj' 
had 1o comply with it Ktirth»'r. if tho ftmcnilmrnt waa one poing lo the 
inaintenanre of the Fuit and tlin defret in the plamt not di'coverrd until 
the mit pot into n pui'crior Court on nj'peal, the Appellate Court could either 
order the amendment to 1*0 made m that Court, or, for example, in n cnae in 
wliieh there had l*eon not only niis|oinder of |tattiea luit misjoinder of caujes 
of neiion, the Appellate Court might order the Court of firat instance to do 
what it ought to have done at the proj*er atape of the anit when the euil was 
before it, and return the plaint to the parlies ao that they might maVe their 
cWliou as to which of them was to continue the amt, and might make the 
nece-'ary amendments (1) 

Amendment by Appeal Court under former Code.- It was held 
under the CckIc of 1852 that an .\pi>cll4te Court had jH>wor under #ect. 052 of 
that Code, read vltli acet o3, to allow an amendment of the plaint (2) The 
Appellate Court might itself have made the amendment or slirectcd tlic lower 
Court to do ao. There arc man> ca*es m which amendments ha\e Jiecn allowed 
on nppi'al. and 8uUs have hcen remanded (3) for rednal on amended plamta (1) 
The High Court, in special appeal, Ims nUi directed the lower Appclhilc 
Court to amend the pl.unt hy the msertion of a pra>er for drchuiition 


(I) iUjit lUm r KatcMr X»1li. 18 .\. 3181 
(18'.8l), m which an omendmrnl tiiehr 
clauw: (<■) is «liJtingui*hed from Ihst mi'ler 
(11000 ({>) 

(’) Itajali IVary Jfolun r 
Kn*hfW, C. W. S. 273 I'm 
to I'ris’y t'ouiu il, 37 1. A. 27 (llM'l) , 37 C 


graiitc'l III appeal if nul a«Le(I for in Court 
of first instance: Annual FokIki, 1W3, 
]i 330; though thu is a matter which IQ each 
«.a«e iiiuat he determimd on its own circum- 
btances • sec Ecklm f. Little, 6 Timea II. 300, 
jiO'l. 'llio Appellate Court may similarly 
amend the memorandum of appial Feruval 
t. OdWtor of Chittagong, 30 C 510 (1000) 
(3) The view cspres*ed hy Rampini, J , in 
Uhani Itam v. Dhagirath, 22 C at p 714 
(1805), that an amendment cannot ho made 
which in\ oh es a remand, and that a remand 
is not justified csccpt in the circumstances 
nientione<l m ss 602 or 6CG of the former 
Code, has not been accepted There are 
some observations, however, in Uai Shri 
Jlajirahav Slaganlal, 10 B 303 (1804); hut 
these and some others as to the powers of an 
Appellate Court were not necessary lor the 
decision, the basis of which was that the 
character of the suit had been changed. And 


SCO l^ngammal r. VrnLataniiiiat, U M 2 O, 
ill (l8'-2), m wIikIi it «a< said that tho 
ApjrlUto Court slnniM di»i-*'«‘ <d the suit 
in the m»Iv m whi< h the !•>«• r t'onrt oiiglit 

to luio di«|>o<.e<l <•! Il 

(1) Itajali (Vary >Miiin • Natciidro 
Kridina. 6 C \V N . at |> 27'l. aixl cases 
thiro (it'-d, and Ram l>o>al > lUiah 
Uj'vxlhia, 25 W It 12.5 (I87(>) , r<ardarsingji 
r Uanpalsingji, 1 1 II 395(1885), Karioilhai 
I (Vmyirialor of roie»(«, I It. 222 (1870) ; 
Kilkaiilhs|>|>.i <■ 5Ugi>tra(«', etc , (> U 7(A1 
(1880), Ualiram > Magistrate, etc, h B 
i>72 (188-2) . Joseph r Solano, IK W. R 421 
(1872) , a c , 9 It. I,. R III, Lingammal t', 
VenLatammal, (> M 239 (I8$2) This has 
Ixsni (lono in Hjscial ap)>eal Dubou l' 
Liiwa, 11 W II 223 (IKtiO) , Uliaiii Ram v. 
Bhagiratli, 22 (’ ti02 (l8'Ki). Annapa r 
tlanpali, 5 It 181 (ISSO), I'adhabai i. 
Sliamrai, K It IbSflSSl), Tfiakur lUglui- 
nAth)i t Shah Ul, 10 A 3J0 (1807) , Han 
Copal r Cokaldas, 12 11 158(1887), Nara- 
aimlia r. Suryanarayaoa, 12 M 481 (1889) ; 
Shyani Cband t Land Mortgage Bank, 9 C. 
695(1683), Scshamraai Chennappa, 20 M. 
467 (1897), Knahnaji % Sitaram, 5 B. 49G 
(1880) , and oven m the most advanced stage 
of tbo suit beforo tho Fnvy Council : tiohum. 
Died Zaboor r. Rutta Kocr, 1 1 M I A. 468, 
487 (1867) 
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timo i< fiml At t<i \\1if>n tltc nniriKimrni may l>o iiia<lc. It may l>c “at Aiij* 
Blag" ol tli<* Aa to thr m<'amng of tliia term, ant^, " Anirml. 

itirnt liy Coutl.'’ AmPTulinrnl may l>*' hy tlic Court of lirH imtancp tv 
njippal, Hiougli tli<* jirinriplpt mwm tlir Apprllatc Court wUl procccil 

IQ aucli ravt arc in ppnwal llinso atatnl Ai ipgardt iiutjuin<lcr, hcc 
now 0. I. r. n, <). 11. r. 7, nn<l reel. W. Ab to anicndiiirnt of appliciitiona for 
rsorution, k*c O. XXI. r. 17. An cxtrrmMy important nmphdinfnt it llir 
i<mi'«ion of the provi«n in ecct. .*’■3, a matter wlitcli is rlcalt willi ah arc nUu 
the general prineij>!et on whirh anienilment will l)C allonMl, It may l*c Itroatlly 
Bt.ate<l that in all cates wlicrc amendment has hitherto t>een allowed it will hr> 
permitted now, and that in many instaneea tn whieh it has been refii«ecl it 
would he ftllowwl under the present provismns. the object of which ii 
to extend to India the lil)efiil principlea which govern Kngli«h Ccmrt» 
under which all such omendments arc made ns arc necessary for deiermining 
the real cjuestions in controversy bclw cen the parties subject l<» certain quidifica' 
tions which arc hereinafter «t.stctl. 

Cflso desired to bo made must bo raised.— In the first place a 
«[(ii'8(iun not raised by the plaint ought not to be decided by the Court (1) 
The dudieial Committee liaa !ield,(*i) that though it is disjiosod to gise n 
liberal construction to pleadings in Indian Courta. bo as to allow cvrry 
question to be raised and discussed in the suit, )-el a plnintifl cannot N‘ 
entitled to relief upon facta and documents neither atated nor referred to in 
the pleadings The determination in a cause must lie founded nj>on a easo 
cither to be found in the pleadings or msoKed in or consistent sntli the 
case thereby made (3) Even where it was argued that the plaintifl l»ad been 
misled by s’arious representations made by the defendant into framing hia 
suit as it was then framed, tlie Privy Council aaid that esen if that were so 
it would not empower them to depart from the rule, svbich has alwajs 
prevailed, that a man must recover according to his allegations and his 
proofs, and that it would not enable them to allow an entirely new case to bo 
brought forward winch was not set up or hinted at in the plaint (-1) Further, 
it is to be noted that stricter rules as regards pleading ,src enacted by the present 
Cod'*. 

Matters in dispute should be ascertained not only from the plaint and 
answer, but also at the first hearing of the suit, when issues arc settled , and 
any indistinctness m the form of the plaint does not require that a decision 
coiuc to upon issues fixed m the lower Court between the parties should be 


(1) Uljl V Gungsrom, 2 U II C It , A C. 
J. 1T0(J8M). 

(2) Meliummud Zdlioor 1 ' Muxst Tliakoor* 
ranee, 11 M I. A. 4C8 (1807) 

(3) Mylaporo lyasawmy t' Yio Kay, 14 C 
801 (1887); s e , 14 I A 108, Kblicn 
Cliumler c. Shama Churn, 11 SL I A. 7 
(1807); Amccruonwa f Abciloumssa, 21 


1. A 100, at p 107 (1875) A pUintiH h 
only entitled to auciecd upon titc eau^ ol 
action alleged by him in Ins plaint Sheo 
I'rasad r Labt Kuar, 18 A 401(l8tM>), diss 
fromCbimnajie Kakliaraiu, 17 It 305(1802} 

(4) Gopui Lall r Mu-sat lircc Cliumlraolev, 

10 W. n. 12 ( 1872 ) 
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nniMiif: ]it4;:,TtiU i( rxiTy (.lAintin wlm iiii»rp tlian Iih thio, nn«l wlm 

TiiH'jxirinl liM by j<^rjury or fiTpry, wotv niailo l*» Corfnt thr n)ioI<' 

«’l hiA fUiTu ; but it IX r'^il!'‘M to aaj tli»l that ix not tlir Ian. Siicli 

a I'lunUfl may jirojwrly lx* imilctril in roxta, or b*> may l< punished m a 
irmiiiial Ornil ; but i( he have n pofxl raw*e «i[ netion a civil Court must fiivc 
him n decree for an much of hix chaim ax he succeeds m extabhshin;; (1) 
While A I'Uinlifl must Ik* limited to the r.-ixe nhich he puts forward iii the plaint, 
he may put forward an nlternatixe case from the comnienccincnt, in 
which case the defendant will tlieri know that he has mote limn one case to 
meet, and will not le taken hy surprise (i) There is nothin;: in the law to 
]<rcvenl a plaintiff from Kettinj: up two propiietary npht* in the alternative, 
such AS arc havd upon the pround that the land is included in hi« anccHtral 
jnmn, and the other on the prnund of his having held adverse jvnsscssiun for 
more limn twelve years (3) In a auit on settlement of account and an nprec- 
meiit to pay, the phintill may fall b.ick as an alternative ujion the foundation 
of his c,iv, naineh, that in the account current l*ctwccn himself and the defen* 
dnnl the latter was indebted to him(l) And a suit brought on the allega- 
tion that p.artnership accounts Imd Wen adjusted, and m the nltcrnntivc 
for such otlier relief ns nught W projief, was allowed to be amended hy 
omitting the allegatmn of adjustment and inserting an alternative prajer 
for ail account (5) In a suit to recover land as part of joint csiute, hut wliuh 
WMs sul'scquently div ided into separate shares ; AcW, that iijKin failure of proof 
of alleg.itinn of partition plaintiff impht obtain relief upon the first allega- 
tinu(G) If a plamtifl cliinis posvession genernll) under some ullegoil title, 
Kueh as purchase or gift, an<l also iij'oti the ground of twelve jcArs' |>(>vsssion. 
he is entitled to succeed on the latter pruund ev«n thoiigli he fad iijKjn the 
former (T) Where, iti a suit for po%vsxion, a *]>e«ifie title is allegid but not 
jiruved, the plaintiff, in order to succeed on tvv« Ivo yeara jidveieo pos-sesaion, 
must r.iiso it so clearly in the first Court that lus adversary knew be nitcndrd 
to rely on it (8) There is, however, a ihstinction liotvveen suits for lonlirm,!' 
tioii of possession under a certinn title and decl,ir,\tion of title, .ind auits in 
ejectment to recover possession A person ought not to be allowed to obtain 
a declaratory decree except in respect of the very title which he asserts und 


(1) lAkahrnan ilhlsap i Han Dmakar, 
4 U 5Si,5SS(H)X0) 

(2) lAkshibai i- Han. 0 1? H C It 1 
(1872) : as to amcnilini'iit in order to raiH* an 
alternative case, iiife 

(3) Uma Churn r llivliun Xatli, 3 C tV X 
Lvlni (1893) Apart from the quislmn of 
inconsistency a plaintiff may tw precluded 
from recovering. See lailu Cegal f Bai 
Motaii, 17 B 031 (1890), where tlio plaint 
and conduct o( the plaintiff was licld to 
amount to ademal of the defendant landlord’a 
title. 

(4) Lalla Rlicopershad v Juggurath, 13 
0. h R. 200, 208 (1883) , b c , 10 I A 74 

(j) Uham Ram t Bliagnath, 22 C. 092 


(1893) 

(0) KuLwr D.ihs v HoixiI Mooktrpp, 12 
\V R 107(1800) 

(7) Gtissain I>a9s i liuurCliundcr, 3C 221 
(1877), UoIucL. Chuuder e NundoGooniar, 4 
C 609(1878) 

(8) Krishna Chum v Frotnb Cliuudcr, 7 (j 
300(1SS)); Shiro Kuiaan v Cuvtod .Shaw, 
2 C. 418, 423 (1877) In Sundari Dassco tv 
Mudbno Cbiinder, ItO S92 (1887), a plaintiff 
was held entitled to succeed on the ground of 
posscNsion, though not alleged in the plaint, 
or IS8UO framed on it, as the defendant had 
noUco that the plaintiff relied on adicrso 
possession As to remand, ace Kylavh v, 
Judoo, 22 W R 320 (1874). 
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upon whicli lie goes to trial.(l) A plaintiff must lie limited to tlic case wbi<li 
lie puts forward in his plaint, but be may put forward an alternative case in 
Ilia plaint from tlio commencement, as tlic defendant then will know that 
liQ has more than one case to meet and will not be taken by surprise (2) 
The rule, however, that a party must prove the particular title he sets up, 
must not lie confounded with the question of the means of proving it. Thu.', 
if a person claims to hold under a grant, such grant being evidenced hp 
a sunnud, and fails to prove the latter, he may prove the grant by other 
mcan3.(3) 


Amendment. — In so far, as already stated, relief can only be given on 
a case made in a plaint formally framed in accordance with the provisions 
of the Code, provisions for amendment arc ncccssaiy when the plaint is either 
in substance, or form, defective. This section is but one of several deahn? 
with the question of the amendment of pleadings or proceedings ( ) 
Amendnicnts may be of three kinds : (5) (o) those which a party desires 
to make in his own pleadings or proceedings ; (fe) in his opponent’s pleadings 
and proceedings against the latter’s will ; (6) (c) amendments which t 


Court thinks right to make of its own motion in order to detemme 
questions in controversy between the partic8.(7) The present rules tkn ^ 
with the amendment of the plaintiff’s pleadings upon the application of 
plaintiff himself, of or the defendant, or at the instance of the Court of its owu 
motion The amendment sought may bo in respect of substance, P®* 
or relief The date of amendment is immaterial for purposes of limitation. 
The date of institution of a suit is the date of the first presentation of the plan* > 
and if the plaint is returned for amendment and is then presented 
within the time allowed, the date of first presentation is the date o 
institution.(8) 

General principles on which amendment is granted.—Amei’d 
mont is not the right of the suitor in all circumstances.(9) It was held un ' 
the last Code that it was not enough to sliow that the proposed amen nw ^ 
did not alter the character of the Buit.(10} The section gave the Co ^ 
discretion whicli, however, was to bo guided by judicial principIes.fH) 
inadvertence, or other cause, the recorded issues (the substance and no 
mere literal wording of which is to be regarded) do not enable tlic Lour 


(1) Sundan Dassee v. Bliidlioo Ghuadcr, 14 

C. 502, 597, 598 (1887) ; 3Inn Gobind v. Um- 
bikaJIoncc.ieW.R 218,219(1871); Sheikh 
'I'orah t'. Sheikh Slsbonied, 19 W. It 1 
(1872): Goluck Chundcr t*. Nundo Coomur, 
•1 C. 099, 709 (1878); Terietput Singh v. 
Oo^^ain Sudersan, 4 Cl 4G (1878). • 

(2) Lak^bmibair llariRavji, OB If.0. 11 
1 (IS72)[rjetlmcntBuit by Landlord; fnihiro 
lo prove lea-Hj ; general title) 

(1) r.ftsli Bcharec v. Nobajo l*oil<Ijir, J1 
U'. 11 nr,(|(i4.»). 

(I) AHtuame|i(lniLiitofi<-«iie«,i,ceO XIV. 


r. 5 ; juilgmont, 0. XX. r. 3 i ‘ 

application for cjcccution, 0. XXI. r. 

(5) Annual Practice, 1005, p. 

(9) Sco 0. 1. r 10, O. VI r ^ . 

(7) Sco O. I r. 10, 0. VI. r. 17, 0 XX. r. 

(«) Sco Mitra’« Limitation Act, -Itli 
p (i74. ]!> 

(9) Salyei Chandra v. M<'i»'“'’ 

O L .1.618(1014). 

(10) Tnpiram t'. Sadu.21 Jl. 6'0 (1 • h ^ 

(11) Damodar <IoLal Chan J. ^ 

at p. 8.1(1881) 
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try llir whol'’ on tin* in''rjl*, nn opi*<»rlimily (tlio I*ri%y Coiiiuil 

liavp Mill) bo ftflorilorl liy anioiidnK'nt, nnel, if i>«^d W, hj nrljournnirnt, for 
t!io dffiMnn of Ihf real jKiinta in «l»<jnit<* (1) Wliorr n parly w]io li-na an 
lii' 11 '’at cav* haa, ritliT through ignoranro,(2) 6otni fittr iimtnko, or «omc niis- 
.i]iprc‘hcn*ion, not plnrod tho rral facta Wforc tho Cotirt,(3) or haa miacon* 
o'jvril hia cau'o of action and form of rtiil,(-l) h** alioiild )>calloncil1o amend, 
where tliia may 1*0 dono without injH'tico to the defendant, and, in apj>eal, 
particularly where the ohjcction that the suit waa not maintninaMe was not 
taken in the first Court.(5) Where, howexer, there la reason to think that an 
omi*«ion to claim was dehl'ernle, it would, it has I>een said, generally not he 
projwr to allow nmeiidnirnt (C) In ahorf, the ohjecl of a trial Imng to get at 
the richts of the parties, any amendment which may W required for that purpo-M- 
should, subject to tho general principles to which reference is about to l>e made, 
he allowed. Apart from the question of limitation, it is unjust to a plamtifl 
to put him to the great exjicnsc of a new suit wh« n a rcasonahle amendment, 
not inconsistent with his casi- as it originally sIihhI. might equally well answer 
his purpo'C as the new suit (7) 

As to the principles governing the grant of lease to amend, the Courts 
ehould be guided by the rf/eta of the Englisli Judges here cited. It was no douht 
said, (8) with reference to the provisions of the lost Code, ih«t the Jmbenturc 
Act allowed more latitude and scope to judicial discretion than was permitted 
hy that Code. It is, however, submitted that the English rule, 0. 28, r. 1, 
08 practically worked, was, to some extent, the same as that which existed 
under that Code. For though tliat rule coDtains no euch proviso ns that of 
this section in the Code of 1882, the English Courts do, in practice, refuse an 
amendment which will change the action Into one of a substantially dificrrnt 
character which would more convcmcntly be the subject of a fresh action (y) 
In presenting the report of the Select Committee on the amended Bill, Mr 
Scoblo said : “ The object of sect 9 is to give the Courts greater power of amend- 
ments of plaints than they at present possess The tendency of the 
Courts in England is to allow the greatest latitude in this direction In this 
country, where there is every likelihood of a poor suitor acting in ignorance 
or under the advice of ignorant advisers, and launching an honest case in a 


(1) lIuDOomsDpvraaud t Musst Batooee, 
0 JLLA 393,410,411(1830) 

(3) Thus amendment has been refused 
where the pUintill spoke cxclusncly from, 
or the facts were within, his own knowledge 
Mokhoda Soondury v Ram Churn, 8 C 871, 
873 (18S2) : Krubnaji v. Wamnaji, 18 B. 144 
(1891), though even in such a case alloiance 
may Lave to bo made for inadvertence and 
mistake. 

(3) Bhyro Butt r. Musst, LnkiLranec, lb 
W R. 123 (1871); LaksLindwi <• Ravji, 9 
B If. C. R 1 (1872) 

(4) Ragho (' Vishnu, 5 Bum L R 329 
(1903), Shyam Chand v Land iIortgirg«* 
Bank, 9 C. 095, 098 (1883) [wlicrcthciilaintiS 


who bad the equity of tho ease on his sidu 
bad misconceived his cause of action] , 
Krishnaji r. Sitaram, 3 B. 490 (1880) [where 
plaiDtiS bad been crronooualy advised as to 
tbo form of the suitj 

(5) Ragbo p Vishnu, sujira 

(C) LnkhoeKantp Bumccrooddi, SI W 11. 
208(1874) 

(7) Modhc t Dongre. 5 B at bl3, 614 
(1881) 

(8) Per Scott, J , in Damodar r Burma 
iiandas, 7 B 155, at p ICO (1833) 

(9) Seo Annual n'actice, 1005, p. 311 ; 
Raleigh r. Roschen (1898). 1 Oi 81 . niid 
Bknkhorn r Fenrosc, 29 W. R (Eng ) 237 , 
nted ID tho case in last note 


A 
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clumsy and irrational mannci, it appeared to the Select Committee there uas 
abundant reason for adopting the English rule. The only necessary hmitation 
ia to prevent a suit of one character from being turned by amendment into a 
suit of a different character ; and it is therefore provided that amendments 
which would have this effect arc not to be allowed.” (1) This hmitation vas 
based on the inconvenience which might be caused to a defendant who, sumcionf d 
to answer one suit, might otherwise be called upon, probably to Ins 
surprise, to defend an entirely different claim. Knlc 16 has been taLcr 
from 0. 19, r. 27 of the English rules, and r. 17 has been worded in close con- 
formity with the English 0. 28, r. 1, a portion of it being taken toiidm venu 
from the Enghsh Order. The proviso against converting a suit into one of s 
different character has been removed. As to the effect of this, vrdepost, ** CliaDge 
of character of suit ” 

Bramwell, L.J., said: (2) “My practice has always been to give leave o 
amend unless 1 have been satisfied that the party appljing was acting mas 
fide, or that, by his blunder, he had done some injury to his opponent w 
could uot be compensated for by costs or otherwise ” “Honever neg 
or careless” (said Brett, M R.) ‘‘ may have been the first omissiont ami bo^evrt 
late the proposed amendment, the amendment sliould bo allowed if it 
made without injustice to the other side Tlierc is no injustice if the o 
side can be compensated by costs ” (3) An amendment should be alloive 
whencvei it can be done without injustice to the other side, and even 
they have been put to certain expense and delay, yet if they can be compensa^f^ 
for that in any way, an amendment ought to bo allowed for the purpose of raisi o 
the real question between the parties ” ( 1) ** There is one panacea winch ^ 
every sore in htigation, and that is costs ” (5) “ I know of no kind of ^ 
mistake, which, if not fraudulent or intended to overreach, the Co'ut oUj,' 
not to correct, if it can be done, without injustice to the other party. ° 
do not exist for the sake of disuplinc, but for the sake of deciding 
controversy, and I do not regard such an amendment as a matter o| 
or grace.” (6) “ The test as to whether the amendment should be 
wliether or not the defendants can amend without placing tlie plamtin m 
a portion that he cannot be recouped, as it were, by any allowance of cos 
othenvisc.” (7) An amendment ought to be allowed if thereby ” the rea^ 
stantial question can be raised between the parties,” and multipbcity o 
jiroccedmgs avoided (8) . 

It is also to be noted that the stage in tlic suit at wliich the app 
is made may affect the question Before the heating there is, os a n c, 
difiiculty in a party obtaining leave to amend his own pleadjug8,(^) I _ 


(1) Speech on 10th Slarch, 1888, in pre- 
senting the Report of the Select Gomnuttco on 
tho Bill to amend the Civ. Pr. Code, 1832 

(2) Tildesleyr Harper, 10C,D.pp.396,31)7. 

(3) Garopedo e. Commercial Umon Asso- 
ciation, B. (Eng) p. 263; Weldon r 

Neal, 10 Q B. D, p. 390. 

(4) Aostrahan Steam Navigation Co v 
.Smith, 11 App Cav. p 320. 

(0) I’tr Bowc.i, L J , Oropiier r. Smith, 20 


(0) Ib.,710; Cited with appro' 01“*^'“““ 
Ram V Bhagirath, 22 C. 712 (189o) 

(7) Per Pollock, B.. Steward r M^r«i 
tan Tramways Co,, 16 Q B. D. P * ' 


C. A. 058. . 3(1 

(8) J. A., 1873, B. 24 ; Kurtx f. bl't-"” - 
0. D. 774. 

(9) Annual Practice, 1905, at p. 
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mriit «if til'* <vr,ni(ino(l tlirrrliy, {iroviiMl lli*l liM oppoiKnt nil! jiot !« 

placed tlirirhy in n worv* pn^ifiim tliaii lir nonld have Wn i( the nniendpcl 
pleading had l>orn deharrrd in the fitFl inatftnre,(l) or aome injury cAti*«l to 
liim for wliieh he cannot l*o conij^en^ated hy payment of coal< (2) An ndnufsion 
made inadvertently may l>e nithdratvn and the pleading amended Aceordingly.(3) 
There will lx: difficulty, howe\er, where there is ground for Itelicaing that the 
' . * ■ ’ ‘ . ’ c ■’ "p* , *r ••• . . ; . hs to Amend hia 

. . ■ ■ ; .* • * etc , the Court 

■ • • ■ • • • * ‘ nd may require 

to he Mti'fied aa to the truth and auh«tantiality of the proposed amendment. (0 
It has l»cen held that at any atage of the proeeedinga all amendmenta ought to 
lx* allowed which aati^fy tlie two conditions of not working injustice to the 
opponent andof l>cing necessary for the purjiose of determining the real questions 
in fontroversy letween the parties (5) Costs ore alwaya m the discretion of 
the Court; in some cavs they will le reserved to abide the event, or for the 
Judge at the trial to award (C) 

I/>ave may be given to amend at the hearing Hut the Court will not 
readily allow at tlio trial an oinendment, the necessity for which was abun- 
dantly apparent months ago, and tltcn not asked for (7) There is another diffi- 
culty which often arises when a party only applies for an amendment 
at the trial. His opponent will lx* taken hy surprise. It is unfair that 
the opponent should suddenly lie called upon to meet a ease of which lie has 
had no notice, and for which ho is not prep.ired If an amendment of sncli 
a kind be allowed at the trial, tlio other party may hiirly demand an adjourn- 
ment of the case to cnahlo him to prepare his answer to it (8) Often, however, 
the 'Change of front has hocn anticipated, and a postponement is not insisted 
on (9) In such cases it often happens tliat nothing is 8.ud about amendment, 
and the case continues as thoiigli the issues which are being fought liad been 
iluly raised in the pleadings (10) But the opponent must nlw.ays be allowed 
an opportunity of meeting the new matter, if he reasonably asks for it (11) 
■\Vhere the amendment asked for is a snbstanti.il one, such that the plaintiff 
could not succeed without it, he will m a projior case lie only allowed to .itnend 
at the trial on payment of .all costs incurred up to date (12) And in some 


(1) Stcwaril r. North Melropuliten Tram- 
waya, I6Q n •'"••W 

(2) ClarJpedc r Commercial Umon, 33 
W. R. (Eng ) 202. 

(3) Holhar. Burton (1802), 3 Ch 230,210 
“I shall atuays lioM that lento to nmcnil 
should bo given when there la a ahi>,” ptr 
Pearson, J , in Clarke r Vorkc, 31 W B 
(Eng) p 01; and see Dhani Ram r Bha- 
girath, 23C at p 710 (1891), where plaintiff* 
were allottcil to amend an incorrect slalt- 
ment which was not mado fraudulently or 
with intent to o\xrreach , and Barkat-un- 
ni*sat’ Muhammad, 17 A 288 (1891), where 
there was a mistake in claiming less than the 
plaintiff was entitled to 

(4) EawTanee r. Norreys, 19 Cli. 1) 213, 


221, 23.1. ttJt ti"lf 

(9) Kisandasp Rachappa.TIB C44(l9ii9) 

(0) See Roc v Davies, 2 0 I) 731 

(7) llij^sTcv Ca-se.ffSr. D p 3iil 

(S) Annual Practice, |> 335 (1907) 

(9) Rilling r llawkirLs, UP D p .10. niid 
Bonrke p Davis, 44 C D p 112 

(10) Smith r Roberts, STinHS Rep p 5AT; 
and see Kbiekle i I.iunnce. 2 Times Rep 
p 777 

(11) Wincbidaca p Beckly, 2 Times Rep 
p 300. 

(12) Jacobs p Schmalz, C2 L. T p 123 ; 
King I fWke, 1C D 57 , Winchelsea i 
Ikckly, 2 Times Rep p 300; Long r* 
(Vosxloy, 1H‘ D p 392, Ilowrker Davis,4l 
C D p 125 
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cases tlic Judge will require evidence that the party ap^dying to aroead 
could not with re«asonabIc diligence have discovered the new facts sooner.(l) 
Wliore the amendment has become necessary by reason of a vatianec between 
the statement of claim and the evidence given at the trial, it should be ashed 
for at the conclusion of the plaintiffs case. (2) After all the evidence on both sides 
baa been taken, leave to amend will, as a rule, be refused.(3) If the defendant 
IS not present at the hearing, it has been lield in England that notice must be 
given him of the application to amend (4) Unless the pleading is amended, the 
plaintiff cannot have judgment for more than the amount named in it.(5J 
After the hearing, and after judgment, the Court has no power to amcnl 
After an interlocutory judgment, or a decree in an Admiralty actioa 
dotermines liability but leaves the damages to be assessed, the Court still hw 
power to amend the pleadings,(6) and even to add or substitute parties (7) A* 
to amendment in appeal, vide ante. 

General principles on which leave to amend is refused.— The 
foffowing arc some of the principal grounds on which tlje Courts in then 
discretion may refuse leave to omend;(8) 'Where tbe amendment desued 
could not be made without prejudicing the defendant in such a way that w 
cannot be recouped by costs ; (9) and whore a right accrued nught bs 
prejudiced (10) Thus, though it was under the last Code broadly held that a 
Court was not precluded from allowing an amendment by the ciicumstance that 
at tlio time of the amendment a suit for what was added by the amendment 
would bo barred by UraitaUon,(ll) the general rule was that a plaintiff won 
not ho allowed to amend by setting up fresh claims in respect of causes o 
action which have, since the institution of the suit, become barred ; (12) thong 
peculiar circumstances might take the case out of the ordinary rule, (13) 
the Privy Council have actually allowed an amendment on the ground ths. 
if the plaintiff were left to bring a fresh amt, ifc might be met by a ® 
limitation, a defence which, under the circumataucea of the caao, was consiu^ 

( 1 ) Mttlmgs. 33C‘ P lioi ib ; .'^tewanl r North Metrorohtan 

(2) Rainy *>. Br.aTO, L U. J P. C 287. Tramways. IG Q. B. D 180. 550. ^ 

(3) Rln-am r. Cohen. 43 Cl D p. 100 (10) Ann. Pr., loc ttt : ad 

{C A ). Jamosr.Sniith(l801), I (Jh.38l,38g; Ru^hoonuntlun v Go;ml Chaiitl, 20 W 
KhifjKriitor Ahilool, 5 0.002(1870). whore J7 (1873). Jn Delhi ftml Lon'lnn 
Wil«on, J , • “ Wlwn parlies Ua\e coino Miller, 7 B. I,. B. App. C5, 

to trial to determine which of two atones is nllnweil as jt iliil not appear that ffej 
true, Jt woohl ho a ilangerous precwlcnt to would be cau'sed to tho defciulorits ^ 

ahiiw the pbmtiH to amend hy abandoning (11) Barkat*un-ni^ia Muhamu''** ^ ^ 
hw oon story and adoiiting tliot of tho Ah, 17 A 283 (18fl5J. That Court 
iJcfcnifant, and acting rein f oo that footing ” held that nn applieafinii having ^ , 
But SCO Cnjimnoji v. Saklutrain. I" B. 305 admitted tlio date of a Fuli^oqucnt 

(1802); Uissenteil from in Sheo IVnsad v. ment wouhlnot hyreasonof suehomen 

r.ah't Kuar, 17 A. 403 (1800). become tho date of the .oofi) 

(4) Beckett r. Beckett (1901). P. Sr, Diihe i- Kali Charan, 20 A . 

(f.) CUattcllr. Daily Jtail(C. A.). 18 Times (12) Weldon f. Neal, lO Q 7 . 

nof 1R5. Malhkarjono v. PulUyya, lO W- \ 

(0) “Tho Alert,” 73 L. T. 124. Alagappa *•. Velhan, 18 M- Ms'll)? 

• (7) ‘•'nioDiiUofBu«*Je«ich”(I892).l'.20l: (13) Sattappa t. Jogi, 17 

oud Fro Browno e, Dto, 10 Times Rep 133. Dliani Bum r. Bliagirntlu 22 t. *“ • 

(K) .Ntmiial Itroctice, IDOI, p. 35u. ( ISO.'*). 
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in'-ijuitaM*’ (1) In a rocont oan' in lli«» Ma«lrns High C«nirt it wn^ IwM that a 
|>cti(inn for nii nnv^ndtnf'iit of n plaint ha^tl t>n no nrn facta and asking for a 
further relief (in fliis instanre, recovery of money) may l>e nitoned if it is (nit >n 
In-fore evidence has lieen taVen. and if there is no injiislire to the defendantu, 
even svhenit is harred hy limitation l>e tween it sdateand the dale of the plaint. (2) 
TriNial and mere technieal amendmentu are di»eoiiraped (3) The Court mil 
always consider the materiality of the prn|>ose<l amendment, and nnlesa matonal 
amendment will not lie allowed (1) A filight delay is no! a auflieient ground for 
refusing leave ; hut if an applieatioiv sthieh could easily Jia\-e l>ocii made at a 
mueh earlier stage of the proceedings Ik* dehiyed until after evidence given, and 
.a point of law argued, lease may Iki refused-fft) This principle lias l>eeii applied 
to the suit itvlf. Where the plaintifT svas guilty of delav, and filed the suit on 
the last day hut one on which the law of limitation would p»*rmit him to file it, 
nmendment svas refused.fC) The application may also lie refused if the Court 
is not satisfied os to the truth and snlistanlialitr of the proposed amendment, 
and lias reason to think that the application is not an honest one.(7) 

It has also been eaid hy Lord Esher, M.R., to be “ the unis'crsal pr.icliee, 
except in the most exceptional cases, not to allow an amendment for the 
purpose of adding a plea of fraud where fraud has not lieen pleaded in the first 
instance.” (8) The circumstances referred to arc doubtless those wliere 
the plaintiff thoroughly satisfies the Court upon the point why the charge was 
not made before. It is also a wcU-kmown rule that a charge of fraud must 
be substantially proved ns laid, and that when one kind of fraud is eliarged, 
another kind cannot, on failure of proof, Ik* substituted for it (0) It w.as held 
that a plaint which contained general allegations, but no ajiceific instances of 
fraud, could not Iw amended in second apjieal ,(10) and where fraud was charged, 
but the suit was brought in the wrong form, the Court refused to allow 
the plaint to be amended, as to do so in Ibat ease would ebange tlte 
character of tlio suit (11) I’eaeock, C .f . s.aid . “ We think that it would not 
he the CTerelse of a sound discretion to allow a p.wty who relies upon a document 
to set up a fresh ease, where an issue as to flie e.xeeution of sudi doinmeiit is 
found against him and there .ire gooil grounds for l>e|ieving the doeument to 
he a forgery.” (12) 


(1) Jlfihiirtitnud J^alioor r. Tiiakoorarue 
Rutta, J1 I A 4fi8 (1807), referred to in 
Diiani Ram r Rhflgirath, 22 0. 712 (1S95); 
UamcHlare I’iirmanandas,7B atp IC1(188S), 
Jfoilhor Donprc.SB at pp 013, f.U (1881) 
.(2) SeTUgan Clietty r. Kruhn-a Ayyangar, 
30 5L 378 (lOH) See Kisandra^ Ru[x*}]3nd r 
Rachappa Vithoba, 23 B (Mt (1909) j Sutbi 
Kuttie. Achutan Nair, 21 M. L J 475(1911) 

(3) Annual Practice. C/. Xagendrabala r 
.Secretary of State, 14 C L. J 83(1911) 

(4) 

(5) Ib ; James f Smith (1891), 1 Cb 384 
(0) Girdharlal r Jagannaf h, 10 I! 11 C R 

182 (1873) 

(7) Annual Praetice ; I.nwTenee r, Norreya, 


SOI- II 213, 2*I.2T> 

(8) Bentley r Bl.ack, *1 T I* .SfHI , tii 
Riding r llsn'kiiis 14 I* !> 6<i, lionciTr, 
Butt, J . at the triat. alhiwed IIk* plumtilT to 
amend by aildini; a sluirgc of fraiitl witli 
particDlirs after the defewlalit, uihui sriinm 
the bnrilcn «f proof Uy, tia<l been eross- 
eTaminrd and his ease closed, nJe pc/ 

(0) Abdul nbsRrin t Turner, II B G20 
(1887), 8 c. 14 I A III 

(10) Kngbnajie Wamnap, 18 B 144(1803) 

(11) Kunhamede Kntti, 14 M 107(1801) 

(12) Ginlhar Slannnias e Dayabhai Kala- 
biiai, 8 n 174, nr, (I882). citing Karainec 
Dossee r NarrMTunry Mnhonto, Sfnrsli, 70 
(18141) 
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Amendment of substance of plaint. — An amendment may be sought, 
cither in respect of tl»e substance or form of the plaint, or the parties to the 
suit or the relief sought. So far as amendment of the substance or form of 
the plaint is concerned, the matter has already been dealt with. If, for instance, 
as regards formal matters, the verification is defective, it wrll be amended (1) 
It is the duty of the Court to take care that the plaint, when filed 
is an accurate and sufficient statement of the essential ingredients of the 
plaintiffs claim (2) The subject of parties and relief is dealt ivitli in the 
following paragraphs. 


Amendment as to parties. — A plaint which may be amended in sub- 
stance may require, by reason of such amendment, an amendment in respict of 
parties So a suit for collision, originally filed as an action in personam against 
the owners of the ship, has been amended also into an action in rem, and tho 
ship added as a patty defendant (S) But amendment may have reference to 
parties only, os well as to the substance of the chiim Where a suit was brouglit 
liy several persons on the basis of a right vested in them jointly and 
ses'erally. the plaint was amended by the omission of the names of all the 
plaintiils e.xcept one (4) The plaint mil bo amended where there is a change <jf 
parties, or the parties arc wrongly described (5) But where the defendants 
were dead when the suit was instituted, the Comt, on appeal, refused to amend 
by instituting tlic legal representatives, as the defendant was likely to be pre- 
cluded from pleading limitation, (C) and where the wrong parties ere sued, 
the Court in the under-mentioned cases refused amendment (7) Where A and 
D sued, and it appeared that A aloue was entitled, the name of B was ordered 
to be struck out and the suit proceeded with (8) But where pl.iuitlfT^ puma 
jointly succeeded only m making out the title of one of them to .an undivided 
moiety, the suit was di'-misiied (ft) 


(1) Patolj rhand e MantaU Rai. 20 A 44i 
(1807)- 

(2) (lobind Cliandra v (2ann;.a Phjo, 7 
n L. II at i>. 334 (1871) 

(3) Bomlwiy Persia Navigation Co v. 
Slif-plicrd, 12 B. 237 (1887) 

(4) VcnkatachaU v 1\uppas.imi, 1 1 II. 42 
(18.87). 

(.'>) See Delhi and London Bank v. MiUcr, 
7B.L.R.App 65(1871); Muhammad YusiiC 
1 - Himalaya Bank, ISA I9S(18*W), Kcdar- 
iiaiith Doss t*. Protab (’hundvr. b V 1126 
(ISSI); Maharajah ol Vizianagrani r. 
lAkshini (liallaya, 12 B. L B. 443 (1872), 
Gobintl diandra r. (langa Dhy®, 7 B. R. 
333(1871); Nilkanthapa r Magistiatc, etc , 
6 B. b'O (1880); Balaiam v Magistrate, 
etc., G B 072 (1882) [in these rases the suits 
were amended in appeal by tho substitution 
as defendant of Die ^-rretary of State for tho 
Magistrau.) ; Tiiakur TlagbunaDiji v Rhah 
I-al. lil A 310 (1807) fsubstitutlon in appeal 
Ilf III iruti'i r nf t( mpJi. for idol ill whose lianic 


smtbroughtli Seshaininat' 

467 (1897) [substitution in Fcrnml apienl « 
adojited son as plaintiff], Hari O'liml '' 
(Ji.kaltlas, 12 B ir>8 (1887) [iKirties niid.d i>‘ 
"Ptond appeal] 

(0) Mallikarjvina r. I’ldhyya. -y- ^ 
(1892); see alio Alag.vppaf Vellian, 

r 

(7) Seth Dunrnj e. HanUn. 1 A. H- 1- ‘‘ 
204 (I8CD) [a iliffprcnt cause n( action 
aaid to be substituted , »mt origina / 
against Secretary o! State , another j'af 
mtioduecd]; Nul>cenCliunderr .V(epbe)i“oii. 
15 W. R. S34 (1871) [suit against c(>ri«>rdjj 
Iwdy.not in its corporate capacity liut thro"- * 
anagent]; Biildia Soondiiree .Doorgamin' ■ 
22 W R 97 (1874) [tho atnendmcftt 
wild to involve a mafenal v.ari'itiou of 
plaint] .. 

(8) Srccram Hurra f (iyosani ltat«‘, 

W. R. r.07 (IRfiO) 

(I) Shc-o Nundim v. .Miikdooivi. SO »• 

3«| (1873) 


r 


. 



pij:aihnos «i:nki5Alia*. 
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Amendment as to relief. — In suits umW (he Code, the Court is 
rortftinly hound to take into consideration nil (he rights ol the p.irties to tin* 
Milt, wlicthcr lrg.al or cquitahlc, and by its decree t<i give cfTcct to those nglits 
as far as possible ; but it should confine itself to gr.'iiiting such relief ns is prayed 
by tlio plaint (1) It cannot grant relief of » diflcrcnt kind from that 
prayed for, such as could not have been jirojicrl}' granted except on an 
uiucndment of the plaint ; (2) or change the suit so (hat the question 
involved in it is irrelevant to the relief claimed (3) If, hoxi-cs’cr, the 
B[>ccific right and infraction of it arc not altered, the Court may gi\c relief 
less than that claimed, or a portion of the relief claimed (I) Tin* Court, 
however, ivlicthcr of first instance or of ap{>eal, has no power to make a 
decree in f.svour of the plaintiff bejond the amount stated in the jdaint. Tlio 
plaint may, ho\\c\cr, be amended l*etorc judgment, so as to enable a Court to 
pass such a dccrcc.(5) 

As regards amendment, it has ken bro.idly allirmcd(O) that “an 
alteration in the relief does not alter the charatler of a suit.” It is perhaps 
more eorrect to say that an amendment of rcbef simply docs not generally (7) 
iiuolso such u change in the suit as to make its character inconsistent in the 
terms of the proNnso of the last Code, It has also been Jield that where 
the object of on amendment of the plaint was merely to seek relief ancillary 
to the principal prayer, such amendment did not alter the character of the 
suit (8) So the relief for declaration is in most cases for recovery of 
possession claimed as ancillary to the latter, ami there can be no inconsistency 
between the two.(fi) 

The amendment may be in respect of nutlcrs occurring before or alter 
suit brought. So as regards the first aUcrnativo, where the plaintiff in a siut 


(1) Virasvamit. Ayyasiami, 1 5L H C R. 
471, 477 (1803) 

(2) Ramchandra v. Vasudor, 10 R' 451 
(1886); in wliicii ease the lower Court was 
licM to bare erred in making a decree for 
partition in a suit to recover iKissession from 
tlio defendants as tenants under a lease. 

(3) Ram Smgh v Deputy Commissioner 
Rarabanki, 17 C. 144 (1889) , s c., 17 I A 
54 [Oudli Talukdars , claim as proprietors , 
if not, then alternatively that there was suh- 
propnttory right] In JIukhoda t- Ram 
Churn, 8 C 871 (1882), the plaintiB sued to 
recover possession of property on the allega- 
tion of purchase, and the Court gave him a 
decree for what ho had never asked, mz a 
one fourth share as member of a joint family , 
Bahnakund f. Bhagvandas, 15 Bom L R 
209 (1912). 

(1) Pulamada v Ravuthu, 11 Jl 94, 97 
(1887) [claim for ejectment and injunction , 
decree declaring plaintiff's right, directing 
removal of embankments and regulating cul- 
tivation] j and Bee Ramclundra f Vaaudov, 
10 B 151 (1886), where it was iKJiOted out 


that Iho Court could not bo held to have 
merely awarded » portion of the tchef pra j ed 
for In a suit for eondrmalion of possession 
and to set aside deeds, although the confirma- 
tion won refused, the deeds wero set aside : 
Tbakoor Dccii v All Hossem, 13 B. L R 
427(1871). s. C, 1 I A 192. 

(5) Fercival e Collector of Chittagong. 30 
C 616, 519 (1900) [amendment of memo- 
randnm of appeal] ; Natfiooram v Jardinc 
Skinner, 1 Coiyton, 118 (1804-5), cicept in 
the ease of mesne iwoGts 

(0) Kasinath Das « Sadasiv Tatuaik.^O C 
805. 808 (1893) 

(7) In Kunhamed t Kulh, 14 31 lb? 
(1890), the Court refused amendment, as 
to do BO would be to change the character of 
the suit, but the question as to the change 
bemg only in the rehef asked was not dis- 
cussed 

(8) Rajah Peary 'Uohan i Narendra 
Krishna, 5 C W. N 273 (1900) 

(9) Bagbo f Vishnu, 5 B L R 329 
(I90J), in which ease a suit for a mere declara- 
tion was amended into ono fur jiusscssion 
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for pic-cmptiou aftci filing his plaint discovered that the projtcrty in iuit 
Iiad been described by mistake as being of a slightly less area than it ^\a3 i» 
rcaUty, and omitted to claim for a small fraction of the tshaic sold, the plaint 
was allowed to be amcndcd.(l) A change in the relief asked is generally allowed 
on appeal, especially by the adcHtion of a prayer lor consequential rehef m a 
suit for declaration 1(2) A plaint in a suit for the cancellation of a deed of gift 
of certain land lias been amended so as to make it a suit for possession of that 
land after the cancellation of the deed (3) As regards events occitrring after 
suit, the general rule is that the rights of parties must he ascertsiacd 
as at the date of the action brought, and not ivitb reference to events occitrruig 
after the institution of the action.(4) But this section does not prevent a 
plaintiff, who has been ousted after suit brought for declaration of title, horn 
amending his plaint by adding a prayer for possession, the suit as amended 
not being inconsistent ivith the amt as originally framed, both being based upon 
the same tttle.(5) Where the rebels claimed and the facts on which they arc 
claimed arc stated in the onginal plaint, this can be amended by addition of s 
further relief if it does not involve adding anytlung to the allegations in tic 
plaint (6) And where a plaintiff filed a suit to obtain a declaration that certain 
property belonged to his judgment-debtor, and that the defendants 
right to it, and, pending proceedings, purchased the property, it was held that 
ho was stiH entitled to a declaratory decree, for the change of circumstances 
brought about by the plaintiff himself purchasing the property did not take awa) 
the right to sue which had already accrued to him (7) But where an amendmeii 
rests on an event which <bd not occur until after the suit had he'en institutf' 
and had been dealt with by the Court of first instance, and also substantialiy 
alters the original cause of action, it will be disallowod.fS) A mortgagee may 
rclinc^uish his claim for sale and ask simply for a money decree. Such an amen • 
inent does not amount to a conversion of the suit into a suit of another on 
inconsistent character (9) , 

Change of character of suit. — So far the matter lias been dealt wi^ 

(1) Barkat'Un-nissa v. Muhamcned, 17 A was amended by the insertion of 

289 (I895)- for redemption. In JCrishnaji v. 

(2) Firfe ante, p. 677. In Sardarsingji v C B. 496 (18S0), o suit for possession « 

Oanpatsing)!, 14 B. 395 (1885), the appeal changed into a suit for JNirtifion. 

€!ourt allowed the plaintiff to amend by {3} Ghulani Hua.'iiii v. Jjhahb** 
adding a prayer lor an mjunction. In 188S, P. I*. B’o IGl. r a'-< sC 

Karimbhai v. Conservator of Forests, 4 B (4) Ramanadan f. Pulikutti, 21 

222 (1879), a partner sued to estabbsh his p. 290 (ISOS) 

cxclusiro title to partnership property, and (5) Bishop Melius v I’lcar Aposto c 
the High Court on appeal allowed an amend- bar, 2 M 295 (1879). anfigiD- 

meat converting Ibc smt into one for dia- (6) Semganv.Kn3hiia,22M.B.J-139l 

Bolutionaodaccount.andiemandcdtbecase, ( 7 ) Wamanraoc.Rustoniji.-lB 7 i 

Willi directions to the lower Court to make (8) Oo\iada u Pcruniclcvi, 1« 
the otbtr partners parties In Annaiw r. (1888) [suit for declaration that * 

(janjiati, 6 V I8I (f8s0), the suit waa for raado by liindu widow were not 
interest only. Oho plaint was aracndcil so pl.iinliflasrovcrsionaryheir; . j 

iw to iihikotbo suitfor aceountand iwymrnt pending appool; held, j'lainliu cob 
of irriiinjtiil and interest In Kadhabat i, nmeatl and claim possession) /pip’) 

Shamrav, 8 B. |6S (1831). an ejectment suit (9) Sukhdeo t», Lnchnisn, 21 A. M 


Vi 
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M a mntlor eif ilisrrPlU'H. Serf. 53 of fh<‘ lail (.NwV wan, lionc^tT, inandBliTv 
in (Ilia, naiiK'ly, that nn ant<'tiilni''T)t routd W allowed wliirli comert/d a Mat 
of one rliarncler into n anil of anotlier nml incoiHiMml elinincler. \V1 iW* iJ>'‘ 
power of llic Court rxlcndcd to the rluriilntion of wliat wa* nnihigwou?, To TJ" 
nniendnient of wfiat was erroneous, and the nupp^ing of wliat ivna <1« fifth e, 
it did not extend to Iho con\craion of a auit of one rliaracter into nnotlier inion- 
histciit with and oppovd to it, e a suit for jKxsession with mesne pnIfit^ into 
one for fc«uinption,(l} or a claim on contract to one in tort.(2) 

A number of cases mil l*e found rej»orled (not wry profitably) on tl 
point, for it must Iw rememberfd that each ease is only nn authority e** Is 
ns the same set of facts may (which is unhkely) exist in a subeeijurnt rav (") 
In some decisions a formal ajiphcation was made to amend In ol!.'r» a 
new case was bought to be argued, which, however, could only base 1 j«''j 
done after nn application to amend liad heen made and pranfed, and tli< 
matter was dealt with as, inencct, an application to anicml, sinee a d'«-j<< 
could only bo made on allegations formally raised at the (rial Kurt)«r. it r 
to be noted that the application for amendment was made at difT'rin;; tta;:') 
of the suit and mulcr different circumstHnces, and it may lx- that, as 
btated, an application which, if made l)efore the hearing, would h 
might, if made after hearing, be rotu'«ed. Whetlier an ainen.J/m nt ib iieo:-' 
Bi'itcnt with tlie suit as originally framed may be tested by an it'^uin 
the nature of thcoidencc to be offered in cither caso.(l) Ainendir* 1 1 vo' l- 
allowed, on the ground that the suit had liccn eliangcd, in the followjjiy ^ 
Claim for rent on contract, claim for use and occu|>ation ; (5) ‘hi-u f-e- 
hire of cargo boats; claim for agency account in respect of tarn* ((<■ u 
for dower on rvritten agreement , claim for same on custom, (7) <l<.i»' i*,,. < 
on icn-moliUT right of widow ; claim for decree to extent of ty/\ 'r V i 
and her son as heirs; (8) claim as adopted son; claim as I-eir ; I'.ij i 
recover from defendant money paid by him to X on the groyj d ♦! ,<* ru' , 
ment W.IS unauthorized; claim for damagch for iwgiig* *< « jii . 

ns agent for plaintiff , (10) claim that a bale had U eii iiia<h* to j—' , 

debts; claim that the father could only alienate his own siu*** •. 

based on gift by will; claim based on inheritance , (lit) <iaini ^ ^ 

alienation on ground of illegitimacy of party making it ; *Uii ^ 

ground that it was without consent of other heirs, (13) *Jrtm fw 

(7) Kbaja MalivtJix'y •, 
t* -120 (18S7) 

(8) UmbiU riiuui • 

W II 133(ISi/»J 

(51) U»|>cc IjtV » 

W K l2(tOTg); . 

(10) Hanultvi » ^ 

A 150 (18W) 

(ID Sbpo 

W K. JO (IV,;. 

(12) JarA-j. . 

(1870) 

(13) l-r-- 
3S6 (187»/^ 


(1) Gubiinl Moha|Nit(iir «. Madltub Tct* 
gad, l3 \V, It 211 (180a), aiul kc Hamilloii 
r. Land Mortgage UanU.GA -}50,40!)(1IW5) 

(2) Koainadi r. Sadisiv, 20 0 b05, al |> 
WS{180J). 

(3) Copal Dass Agarwallah t Ibidilrco 
Dass Surcta, 33 C. 037-000 (1000) 

(4) Ibid, at p. 661. 

(5) Surendra Naram r llliai Liil, 22 C 732, 
755, 730 (1895); Luckbeo Kant v Suracr- 
rooddi, 21 \V. It 208 (1874), LntUmceput 
Dogs f. Shaikh Enaet, 22 tV. R 316 (1874). 

(C) ShibKristo Sircar t AbdooIIIakciin.S 
C 002 (18-9) ; S C , 5 C. L. R 450. 
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(l(‘claralory«1('rrrp ; (I) claim fls wliolc mrncr }>v |iiirrha«‘ from A ; fl-aimoslicir 
or joint jMircliAvr Tritli him ; (2) r laim for j»ov4'«ion li.av«l on LoMa «}iich rrns 
in reality a morfpa;^ i claim for repajincnt of nd^Ancea . (3) claim l>y ccrond 
niortpapec for «.ale, ipnorinp titlo of first mortpapec , clnim reiiorvjng riphte 
of prior mnrtpapec ; (f) claim for property as devisee under will . claims for 
Mme on ground of want of title in testator to devise , (fi) ehaim as niortpapee, 
allepinp that she had advanced the money out of her own funds , claim that 
inonev came from reputed husband, and that the trAns.sction was by way of 
gi f t or pronsion for her ; (6) riplit to execute mortpape-decree ; claim to redeem 
inorfpape ; (7) claim by ro-«barer landlord for pro|>ortionate abare of rent . 
chiim for individual share of plaintiff or full rent (8) 

In the following cases amemlments were allowed in a suit for a 
defhirafory decree, an amendment so as to make the suit one ilainimp con- 
sequential relief 5 (0) altering a suit from one under Act VIII (1( C ) of ISf/i 
into an ordinary ci\il suit , (10) claim to redeem properly mortpapeil in . 
claim for redemption on presnous mortgapi* of 1837, in case inortpape of 1811 
were not proved.(Il) In an action on a promissory note, the suit was dismissi-d 
oil the ground tluat part of tlie consideration was illegal; the plaint was allowed 
to be aiiieoded in appeal so as to recover so much of the consideration as was not 
illegal (12) Where the plaintiff claimed an easement by prescription the claim 
has been decreed on the presumption of a title arising from a grant.(13} A suit 
for direct possession has been changed into a suit for possession conditional 
nil the defendant’s failure to redeem; (14) and a suit for possession Into one 
to redeeni.(15) It has already been pointed out that a plaintiff may from the 


(1) Miwt. Doolhua v Lall Behans, 19 W. 
n. 32 (1872). 

(2) Doss Ram f. Jfoliendro Roy, 18 W. 
R, 274 (1872) 

(3) Rajah Saheb Perhlacl Sem v. Ilaboo 
Rudhoo, 12 Sfoo. I. A. 275 (1809); andsec 
Murngaser «•. De Soysa, App Cas (1891)89 

(4) Sahg Ram v. Har Charan, 12 A. 643 
(1690) : dist.. Muhammad Niamat v. GhafTar 
JIuhammad, 21 A. 272 (1899) 

(5) Mylapore lyasawray e Yeo Kay, 11 
(X 801 (1887); 8 c, 14 I A. 103 

(G) Bhowan Doss v. Sheikh Staliomcil, 1.1 
iLI. A.340. 352(1871). 

(7) Ilari Rav]i v Shapurji, 10 R. 401 
(188C); 8 c, 131. A. CO. 

(8) Lala Bara «• Keni Naram, 6 C W, N. 
32G (1902). 

(9) Limha r Rama, 13 B 648 (1688); 
Chonni t Umma, 14 M. 40 (1891); Atxlal 
Kadar c. Mahomed, 15 .M. 1.5 (1890) fdist m 
Xarayana t. Shankunni, 15 M, 255 (1891), 
which was not a case where the objection was 
tftk< n for the first time in appeal] ; Ragho r. 
Vislinii, 6 Bom KR 329(1903); Bai .\nope 


f. Mulcliand, 0 0. 35.5 (1835) (•raondment hy 
iawrtion of prayer for an account] 

(19) Gobind (^lumlcr r Bykuntnsth, 19 
W. R. «l (1873) 

(11) Parasliar v Ganu, 5 Bom. Ij. R. 049 
(1903) 

(12) Joseph r. Solano. |8\V.R 424(1872); 
8 c., 9 B. I* R 441 s ref, Proby r. 1^11, 20 
W. R 0(1873) 

(13) RajrapKocr r. Abut Hossein,GC 304 
(1880); Punja Knvarji r Bai Ku«ar, 0 1!. 
20 (1881); Koylash Chundcr r. Sonatun 
amng. 7 C 132 (1881) 

(14) Rupchand Dagdusae.DaTlatrav, 0 B. 
495(1882); Kasimuraussav Nilratna.SC 79 
(16SI); Kilokant Baiterji r. Suresh (3iandra, 
12 0.414,422(1885); s c,12I.A.17: Dul- 
labhdaar Laksbinandas,I0B.83(18S5}; the 

Conr4,boweTer, hasadiscretrania ter 

exercisable with referenco to t 
facts of tho case: seeMurnga 
App. C^s. (1891). p. 69. 

(15) Ranksna r. Vinipa 
(1833): Imt SCO Piiyfopal e, 

(1879) 



ORDER Vn. 

Phint. 

1. The plaint shnU contain the following particulars • — 
p&riieubn to be con* (a) the name of the C'ourt in uhicli the 

talnedinpUint. suit IS brought ; 

(6) the name, description and place of residence of the 
plaintiff ; 

(c) the name, description and place of residence of the 
defendant, so far as they can bo ascertained ; 

{(I) where the flaintijj or the dejendant is a minor or a person 
of unsound mind, a statement to that effect ; 

(c) the facts constituting the cause of action and when it 
arose ; 

{/) the facts showing that the Court has jurisdiction ; 

(g) the relief which the plaintiff claims ; 

(/i) where the plaintiff has allowed a set-off or relinquished 
a portion of his claim, tlic amount so allowed or 
relinquished ; and 

(i) a statement of the value of the subject-mailer of the suit 
for the purposes of jurisdiction and of court-fees, so 
far as the case admits. 

2. Where the plaintiff seeks the recovery of money, the 

plaint shall state the precise amount claimed : 
n money su . ivhere the qdainliff sues for mesne 

profits, or for an amount which will be found due to him on 
taking unsettled accounts between him and the defendant, the 
plaint shall state approximately the amount sued for. 

3. Where the subjecl-matler of the suit is immoveable pro- 

Where the subject- plaint shall Contain a description of 

matter of the suit is the property Sufficient to identify it, and, ill caso 
Immoveable property property can bc identified by boundaries 

or numbers in a record of settlement or survey, the plaint shall specify 
such boundaries or numbers. 


[f. 50 ' 


s. 50.} 



fs. 50. 
para. 4.} 


Is. 50. 
para. 6.j 


[s. 50, 
para. 6.] 
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4. Where the plaintifT sues in .t. representative character, 
When plaintiff sues as the plaint shall show not only that he has an 

represeniaiive. actual existing interest in the subject-matter, 

but that he has taken the steps (?/ ant/) nccessarj’ to enable him 
to institute a suit concerning it, 

5. The plaint shall show that the defendant is or claims tn 
Defendant's Interest interested in the subject-matter, and that 

lo be he is liable to be called upon to answer the 
plaintiff’s demand. 

6. Whoe the suit is instituted after the exinraiion of the 
Grounds of exemption period presoihed bv the law of Imildtioif, 

from fimitation law. pj^int shall show the ground upon wliich 

exemption from such law is claimed. 


Plaint. — ^The object of a plaint is simply to state the grounds find relief 
upou and in respect of which a suitor seeks the assistance of the Court. If* 
essential parts are; (i) the title, or, as it is sometimes called, the caption; 
(ii) the statement ; and (ni) the rebel ; the first of which is referred to in clauses 
(®)* (^’). (c), and (d) of rule 1, the second in clauses (c) and (A), and the third in 
clause (j). The provisions of sect. 50 which these rules replace was critior*'^ 
as not complete. Thus it has been said it is “ a general rule, and the 
section appears to presuppose that the capacity of patties suing or sued 
should be alleged in the plaint, but it does not provide for such nllega- 
tions expressly. Similarly, in the case of joinder of causes of action,^ the 
circumstances allowing the joinder should be stated, but there is no provision 
as to that. There appears to be no doubt, however, that on the analog}’ of 
the practice of other countries oU such facts should be stated in the plaint, 
notwithstanding the last clause of sect. 53, clause (5) (ii), whicli provides for a 
return of the plaint for amendment if it contains particulars other 
those mentioned in tins section It is held in the United States that the fact 
of pattnersliip should be alleged in the plaint, as partnership demands am 
li.abiiities being joint, such allegation is necessary to authorize the joinder 
of parties. So, also, the value of amt and tlic locahty of its eubject-nytter 
and of its canso of action, and other circumstances on wliicb the jurisdiction 
of the Court may depend must be alleged. Thus the Bombay High Cmut 
Circulars (Chap I. r. 4) expressly lay down, that m every suit the Court 
require the plaintill to state clearly m the plaint liow the. value of the suit lias 
been .arrived at, and that in a suit for the price of poods sold 
the plaint should either set out the account m detail, or should I'c 
panied by a copy of the account to be served upon tlio defend-ant. 
Himil.irly, if any law authorizes a suit only after the plaintifT has taken sowe 
other proceedings, given some notice, or received leave or s.anetion of 
Court, ni obtained a cortifie.aln of some olTiccr, the plaint inu.st state tha 
those proceedings have l»een taken, noHee given, leave or sanction receiv**, 
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«>r frrtificato olitainod, ns tlir raw jnny U- '' (1) Tho ninondod Forfioii adds n 
Rlatomont ol tlip valuf' of tli? niilijoft-iiiatlor 

“ Shall contain.” — Tho word fonnorlj usod was "mu*!," nnd was hold 
to bo a strong iinporatiro.(2) 

Title. Rule 1, clauses (as (6), fci, (rf). — The name should be given, if 
possible, in full and to the extciifc necessary to fully identify the party. If 
there lie more than one phiintiff, or more than one defendant, the name of cacli 
must 1)0 given As to r.sses of agents, assignees, benamidars, partners, and 
others, Roe notes to 0. I. rr 1, 4 And as regards auUa by or against Govern- 
ment and public offieorsifS) aliens and foreign native f«lcr3,(4) corporations 
and companies, (5) trustees and c.vcontors,(C) firms,{T) minors (8) and military 
men, (9) see also the portions of the Code noted 

“If a person sues m a representative or oflieial eap.uity. the capacity 
should be indicated in the title. The same should also be done when he such 
merely as a meml»cr of a firm or ns <k-cretary or agent of some corporation ; 
nr on behalf of a larger mimbor of jicrsons And the capacity is gener.'iDy 
indicated by adding to the name of tlie party a designation denoting the special 
character or capacity which he sustains But the designation may be taken ns 
merely dcjcrtplio persona, unless jt is preceded by the nord ‘ as ’ or some equiva- 
lent of it (10) And the general rule appears to be that the capacity in whirh 
a party sues or be sued should not only be indicated m the title, but stated in the 
body of the plaint also." (11) 

To describe the plaintiff os residing in Chitporc Roadin the town of Calcutta, 
is not a sui&cient description of his place of abode ; nor is it suflicienl 
under this section to describe the defendant as formerly of Calcutta without 
alleging that the plaintiff has been unable to ascertain his place of residence 
more definitely.(12) Where it was contended that the plaint was bad ns the 
claim was set out by G. W. H., manager (of a bank), but the words should have 
been “ The Mus.soorio Bank, Limited," it was held to be no ground for rcturnin" 
the plaint, as the intention and meaning of the plaint was clear that the eireum- 
Btances set out applied to the bank, and the words w.re not capable of any 
other meaning (13) 


(1) Hukm Chand, C. P. C 5.St It may, (jO) Ilultra Chawl.a P. a 687. Tlmsthe 
liowerer, be perhaps contended that aonio of vords “ Deputy SheriB ” following a jicrson « 
the matters referred to HOuld COmo witlun name were held not to denote that he a 


clause (<). Other cases might bo met by 
other portions of the Code, as < j a. 80, 
which requires a plaint to allege the gmng 
of notice or by other Acts. 

(2) Shoo Prasad r. Lalit Knar, 18 A 401, 
405(1890) 

(3) Ss 79-82, O XXVIL 

(4) Ss 83-87. 

(5) O. XXIX 

(C) o. xxxr. 

(7) O. XXX. 

(S) o XXXII 

(9) 0 XXVIII 


partytotbeaoit merely as " deputy shenff z ” 
Greig r. CSements, 20 Colo 1G8 (Amcr ) ^•> 

also where tb« plaintifi described himself as 
]( assignee of D & Co, it «as held tliat (hr 
action sras brought in bis tndn idual caji u it \ 
ButterftelJ r. tfaconibcr, 22 Jton. Pi l7<i 
(Amer.), cited ib 

(11) ITolcm Cband, C P. O 5S7, 7^-. 

(12) IlilieeRidoinan e.Ab<h.<.l A?i',4 C ! 
n. 300(1879) 

(13) Mussoone Jlanh, I>1 i I’ il 
IAS (18-0) 
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The {jcfendaiit’s name is given in the plaint in the same manner as the 
plaintifi’s. 

All those titles by wliich a party is generally known ought to be given, 
and it is not the true construction of the section “ to say that where a man 
has titles, the claim to which titles cannot rationally be disputed, by which 
ho IS generally known, all that the Code requires is that he should he 
described in such a way” as may he sufficient for identification, (1) In the 
case cited, an order rejecting the plaint because plaintiff did not amend it, so 
as to give the full titles to the defendant, was held to be correct, their herd- 
ships of the Privy Council obserring that if a plaintiff, from animosity, 
from pique, or anything, in fact, but a bond fide dispute as to the right to 
a title, obstinately refuses to give bis adversary that title by which he is gener- 
ally recognized, the Court ought not to permit or sanction that specie® 
of insult” 

Where a practice existed in the Madras Courts to give os part of the 
description the age as well as the father’s name, and these were not pvea, 
the High Court refused to interfere with an order rejecting the plaint, (2) 
is not sufficient to describe the defendant merely’ as formerly of Colootollah 
m Calcutta, without alleging that the plaintiff has been unable to oscertaui 
his present residence (3) Where a plaint described the defendant as J rs. 
S G. B. of Mussoone,” and stated that she was executrix of the deceased » i 
it was held not to be open to objection, as it was clear that the defendant ^3 
stated to be executrix of the deceased, and the suit was brought against 
in that capacity’ (4) , 

There is no prorision in the Code as to how the defendant is to be sue 
and named m the plaint when his real name is not known to the plaintiff, 
cannot be ascertained by reasonable dibgence (5) Names arc only used o 
designate persons and as a means of identifying them. The action is not ag-uns 
the name, but against the person designated thereby. If tbereforc the res^ 
defendant has been properly served with a summons in a fictitious naiue, 
he docs not appear to defend the suit, a judgment rendered against him in 
name will be as effective against him as if his true name^bad been given m 
proceedings in the action (0) f . 

It is one of the first essentials of a suit that the parties, and specially » i® 
defendant, must be alive at the time of the institution of the suit. If the person 
named as defendant is found to have been dead at the time of the prcseiita i 


(1) ^faharaja of Viziaiugram v. Raja Ijak- 
Rliini CliolUyA, 12 B. L. R. 443; s. c, 18 
yV. R. 301 (1872), rcTCrsing tho decision of 
the High Court in 3 KL If. C. R. 31 (IB60). 
In tliia ca«o tho IVivy Council, though point. 
ing out that tho case wan dintmguiahablo, 
nppoareil to dinapprovo of Kishon Cliand r. 
Jirghraj, 12 W. R 450 (ISBO), in which 
tho Court rcfuwl to insist on tlic Insertion of 
tlie words ’'Roy Bahador.” 

(2) Somnyainla r. Ruvayya, 7 M. I*. J. 
ilrp 81 (1807) 


(3) Bibco Boloman t'. Ahdul An?, 3 f • I*- 

300 (1879) . . 

(4) Mussoorio Bank, W *’ BArio". 

188{18SC). , ^ r a 

(5) It is stated in Hukm aiand. C. i- 
CS9, 500, that most of the Codes of ^ 
Uiutcd Btnlcs allow tho defendant lo 
designated hy a fictitious name, 

by siibstifuting the true name w 'on 
covered. 

(0) Ib. 
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o{ llic plaint, tho CV>nrt will liav<* no jiiri«lift»on over i(,(l) oinl raiut refuse 
to prococ<l further, leaving the plaintiff to Ix'pn rfe voto against any person 
against avliom ho may havo a right to proceed (2) It has even been held m tlie 
United States that if one of the defendants was dead flic judgment will lie void 
ns against the other defendants also (3) And the prineipte appears to Ixj of a 
general application Thus Freeman, in hia work on .Iiidgmenfs,(I) ohserses 
that " no sort of jurisdiction can be obtained against one who was dead when 
suit was commenced against him ns a defendant, or in his name ns plaintiff ; 
and that no judicial record can l»e made which will estop those claiming under 
him from showing that ho died before the action was liegun ; ami that a judg- 
ment for or against him must necessarily l»c void.’* It is stated (5) that the 
Courts in several States of the American Union have held the same, even in 
suita against a corporation, commenced ofler its being dia$ohed,(C) though 
the rule doe* not oppear to have lieon there applied with the same stnctnces 
in the case of a plaintiff (7) Tlius a judgment in a suit instituted in the name 
of a party who is dead at the time the suit is brought, has been held in some cases 
to bo only voidable (8) And Mr. Black, in Ins work on Judgments, (9) observes 
tliat if an action is commenced in the name of a person already dead in interest, 
or if one of several joint claimants is dead before action brought, it is held tliat 
the defendant must take advantage of the fact by pica in abatement, at the 
peril of being estopped by Ins silence, and tlie judgment for plaintiff mil not be 
disturbed.” (10) 

A description of a party as insane in the plaint is not evidence that he 
was excluded from the inheritance by reason of insanity when the auceession 
opened (11) 

The statement. Rule 1, clauses (e), (A).— A plaintiff when he files liis 
suit must allege tlic cause of action in the manner prescribed in this rule, and 
must prove the necessary allegations in so far as they are not admitted by the 
defcn<lant.(12) Tlie whole object of pleadings is to bring the patties to an 
issue, and thus to secure that hotli shall know before iLe cause comes on for 


(1) Sloliun Chtinilcr r, Azeem Gazee, 12 
W. B. 45 (ISGO) 

(2) Jloharaneo Surno SIojcc i Bykiint 
Chunilcr, 25 W R. 17 (1875) 

(3) Weis V. Aaron, 21 South (SLss ) Rep 
7C3 (Amcr ) ; cited in Hukm Cliand, C. P. C. 
,SSS, from niuch this note is taken. In this 
ca«' a judgment against the principal debtor 
and tho surety was held void against the 
former also, although tho latter alono was 
dead at the time of the institution of the suit. 

(4) § 153. 

(5) Hukm Cliand, C P. C 683 

(f.) Tajlor t' RMioft, 52 Ind, 638 (Amor ) j 
Riid r IlolmM. 127 Jlass 320 (Amor), 
Cro-loy I. Hutton, DS Jfo 190 (Amor); 
.Taeobson r Camplioll, 12 S. W. Rop 781 

(7) 5fonI c Prr'ulpnf of Sii/Iolk P.ank, 61 


Me , .’17 (Amer.) ' 

(8) )llc31illan (■ Hickman, 35 W. Vo 705 

(9) 5 204. 

(10) Anil tbia, it b statcil, haa been 
followed by tho Supremo Court of West 
Virginia in Walt r. Broolcorer, 3 W Va. 323 ; 
Barannon, J , obaernng that ** the fact that 
defendant did not know of his death can 
make DO difference as to this point ” 

(11) Ran Bijai v. Jagatpal, 18 G. Ill 
(1890); B c,17T. A. 173. 

(12) Gano V. Sullieswar, 4 Rom. L. R, 63 
(1901); and ho must includo all the existing 
grounds on which the suit can be based, for 
a second suit, on grounds which existed at 
the time the first was brought, wdl not bo 
allowed : Premannnd r. Ram Churn, 20 
W, B 482 (1873) 
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arc insunirirjil c>cii to aiiiuuut to an n\criiiciit ol (ruiid oI «)iic]i niiy 
Court o«;;liL to taVc notice.” This cited witli n|i|irurat in tjie I’nvy 
Council, (1) l»y Lord Watson, vho : “ When fraud is charged against tin* 
defendants, it is an acknowledged rule of pleading that the pUinttd must sot 
forth the p.irticular8 of the fraud which he nllegca. There can Jk* no objec- 
tion to the use of such general words as ‘fraud* or ‘collusion/ but they are 
quite ineflectu.d to give a fraudulent colour to the particular statements of 
fact in the plaint, unless these statements, taken by themselves, arc such as 
to imply that a fraud has actually been coimmttcd.” Tbiis a jdaint to set 
aiid'' an award inuit definitely state some fraud or other malpractice of the 
opjHi'ite party (2) The detidon of the IVivy Council cited, was acted ujkui 
in a case (3) in the Ilouibay High Court, Fulton, J . observing that the jdaint 
ought, immediately on presentation, to lia\e been rejected or returned for 
Aiui'ndment, as it did not disclose a cause of action A charge of fraud must 
l«‘ substantially proved as laid.(l) and it must be so pioved at the healing 
of the case, and cannot be reserved and proved in the tourw! of taking 
ftccouuti) (3) 

Facts must be stated as tacts Modern plcaihtigs arc niercl> coiicim- 
htaU’iiicnts of the facts. Inferences of law' should not be pleaded. I’kadings 
should not contain mere arguments (6) A plamtifi thus cannot aver Hint 
” lie is entitled to ” jirojierty, for this is a conclusion of Buxed fact and law . 
Ho must state the facts wlucli, in his opinion, give iuin that title Tlic 
material facts only should be pleaded But each party must ahvajs state Iti:' 
whole case, and all the facts which are essential to the cause of action, but not 
the evidence by which they are to be proved,(7) though ” there arc many cases 
in winch facts and evidence arc so mixed up at to be almost undistinguish- 
able.” (8) In other words, only operaticc facts, as distinguished fiom pro- 
bative or evidential facts, should be pleaded, and, of the former, only the 
ultimate facts. 

Tiiti plaint should include all the existing jniints on wliuh the jdaintin 
can succeed (9) And a plamtifi is only entitled to suewed upon the cause of 
action alleged by him in his plaint (iO) It is not, however, necessary for the 
plaintiff to state in what form of action he sues (11) 

Where the plaint discloses all the facts constituting the lausc of action, 
the form of the action is immaterial Thus, in a suit for mortgage money and 
interest by the enforcement of the mortgage lien, even if the hyiiothecation is 
not proved, a personal decree may be given for the amount claimed ns damages 


( 1 ) (luDga Narain r. Tiluckraui, 15 I A. 
110; 8 c, 15 C. 533 

(3) Hurdiuran Dos r iUjan Mull, 1 lial 
Jur.O K 12(1801) 

(3) KrivUnaji t' tVamnaji, 18 11 141 

(1893) 

(4) AWul Hosatm t Turner, 11 II 020 
(1887) ; and the cvideuco moat he coullced 
to the allegations : Knshnaji v. Wamnaji, IS 
II. 114 (1893) 

(5) Advocatc-Ccncral r Itai I'unjaliJi, 18 
15. 551 (1893). 


(0) llishcD Saha^'c I Uccr Ktslmn-, b W 1*. 
295(1867). 

(7) AiunwlPiacliic.tl 19,r 4. m.vO.V 1. 
r 2, tiHlt 

(8) Smith r. West, W N (1876) 55; 
Roberts ( 0»cii,l>T.L R 172. 

(9) Hanmcrr Plight, 24 W R 316 (Kng ). 

(10) Premanonil «. Ram Churn, 20 W. R. 
482(1873); Dcnobundhoo r Krislomoncp, 2 
C. 152 (1876) 

(11) Sbeo I’rasad r. Laht Knar. 18 A. 403 
(189.1) 
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kIiuw tliat at the dito of the Mut lie wii'i to tliiil relief (1) It Jins tlntb 

1hm:u held that the owner of denuded laud cannot Hue to eject o%eti » lrcfli>.isscr 
hi> long as the lea«c ia outat.niuUu:! ('i) The l*unj.i1i Chief Court, in its Inslnic- 
tioD3(3) to Judicial Oflicere, laid down that “it should A|>|>ear in the phiiut 
that (iio persons, if more than one, who sue together ni plaintiffs, all, either 
jointly, severally, or in the alternati\e, claim the right which it is the object of 
the suit to vindicate." 

Wlicrc the pUintifTa right alone constitutes the c.iuse of action, it will 
bo sufficient to allege only that right. Thus, in an action for jiarlition, llie 
plaint sliQuld state the titles and interests of the co-tenants, plaintiff, iiiul 
defendant; but it is neither necessary nor pro|>er to show any deraigmncnt 
of the plaintiff’s titlc.(4) But where the suit has been necessitated by any 
act done to jeopardize the plaintiff’s right or evidence of it, that act should 
also be stated. Thus, in a smt for a declaration of right, the plaint should 
specify not only the title to that right, but also the act of interference witli 
that right (5) and the circumstances which necessitate the apphcstioo for the 
dcclaratioQ.(€) Wiiere in a suit hy a relative of a imnor against his adminis- 
trator, the plaint ruetely stated that the conduct of the defendant was im- 
proper, and that thu plaintiff had suspicions that the dcfcnd.ant would waste 
the property of the minor, but failed to specify any instance of malversation, 
or to give any reason, plausible or otherwise, for beboing that the defendant 
would w'asto the estate; the plaint was rejected (7) Similarly, in a suit to 
compel one’s neighbours to agree to a particular hnc of boundary being 
marked out between plaintiffs’ lands and theirs, it must bo stated that they 
have by some overt act transgressed that boundary (8) In a suit to have a 
contract cancelled, and the plaintiff's deposit returned with damages, tlie 
plaint only alleged that the contract was “caused by one of the parties to it 
being under a uustake as to a matter of fact,*’ and the High Court held that 
as that would not has’e made the contract voidable, the plaint did not disclose 
a cause of action, and that it shcfuld have been returned for amendment on 
that ground (9) 


the ground that the mortgage-debt had been 
disc^rgcd by usufruct. Such a pUint nould 
not show the circumstance's constituting Iho 
cause of action, or when it a7o»c, or, m fact, 
that any cause of action of right to suo 
existed ot the commencement of the suit ” 

(1) I’.annnodan v Palikutti, 31 SL 3SS 
(1898) 

(2) DaMS f Abdool Hamcd, 8 W. R. 65 
(18()7). 

(3) S 2. r 11 . 

(4) Phia Code Pl-ad., J 321, cited m 
Ilukm Chand, C. P. C. OOo 

(5) VAfelluhainiuadit' Jinam,lS9S,P P. 
No. 42. 

(6) Sjud Khadim Ali r X«zccr Begum, 3 
A. II C R 2C2 (1871), 

(7) Damodardas r. Utamaram, 10 B II C. 
r.. 414 (1873); Westropp, CJ, obsernng 


that “ tho plaint should specify ono oi moro 
such sets, or should assign somo oatisfactory 
reason for apprehending sn injury to tho 
oslato of tho minor by tho administrator ” 

(8) .Vmecroonnissa Begum u. Gopal Sahoo, 
22 W B. 131 (1871) 

(9) Dayabhai r Lskhmichand. 9 D 358 
(1885) , Birdwood, J , in the judgment of tho 
Court, adding, that “it should either ham 
alleged a mistake, common to both parties, as 
to an essential matter of fact, by nhich t)io 
agreement bctirccn them was remlered roid, 
and on the discovery of which tho deposit 
was claimed, or else rchef should haio been 
claimed (if that was really plaintiS's case) 
on the groiind that be had been induced to 
enter into the agreement by tho fraud of tho 
defendant ” 
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Wlicro u suit 13 based on tUc actual infrinj'ciiient of a right, the iiifrijigemciit 
and tlic facts constituting the mfringeroent should also he stated. Thu^inasmt 
for damages for injury done, the nature of the injury should he Bctout.(2) And a 
suit to fix a boundary should show that the boundary has hecn transgressed (3) 
Tiio plaintiff may base Ids claim on alternative titles which arc not incon- 
si.stont lYith each other ; (4) as, for example, when a person claims jtossesfcion 
of (.ertam land by hcrcilitary (juzashta right, or, in the alternative, by the right 
(tciivcd from adverse possession for twelve years; (5) or^upon a iiiorfg»eC 
and deed of salo.fC) And a mortgagor smng for redemption may aver that 
the mortgage money has been repaid, and tliat if anything ho found to he due, 
that lie will pay it (7) liut inconsistent titles, it has been held, should not he 
allowed to he put forward, as, for example, a claim to hold a hat on the ground 
of title by picscription, and of proprietary right to tlic land where the hati^ 
]iold(8) lu the case below, (0) the gist of the plaintiff’s cliarge against the 
defendant was that she never executed a deed of sale in liis favour, nnd that 
llio ducumoiit set up by him was a forgery ; and it was ob&civcd that it 'f'us 
not competent to the pl.untiff to combine with that charge as uii alternative 
the wholly incousistcnt charge that if the jdainliff executed the document no 
consideration was received by her, or that fraud had been practised on li®^' 
The Bombay High Couit lias hold that inconsistent assertions of fact canno 
bo pcnnitU'd 111 the pleadings, but that ou tlic same basis of facts two distmc 
titles may bo put forlh.(lO) The decision cited of the Madras High Court rios 
dissented from by Allahabad High Court iu a case (11) in which the tUimn’a' 
for a declaration that a bond was not executed by tlic jilaintifi, or, at leas , 
that It was null and void for wont of actual and valid consideration ; and the 
Court observed that the Code did not authorize the rejection of a pl^‘" 
containiug prayers for such rehefs, and that it was unable to follow’ the Matlra 
High Court “ in holding that a Court has power to tlirow out a suit on t "• 
ground that, in its opinion, the plaint sets up tw’o inconsistent cases. * * 
liowovcr, stated, that if a plaintiff chooses to- come into Court on a plaint 
coutaius allegations inconsistent w'llh one another, this circumstance ' 
mihtato strongly against the plaintiff suctccding in the suit though it 
not justify the Court on this ground alone iu dismissing it. In England, 
old rule of pleading (12) was that a plaintiff could not plead inconsist ent fac^ 

(J) MoLcsh Chunrlcr c. Raiotlbuit I’al. 13 
W. 11.218(1870), Ilukiu CUaml, C P.C. 005 

(3) Auicvraonniss-v Vcguni r, Uopil S.iUvu, 

\V. 11 131 (1871). 

(I) Wootht Singh r. lluMco Hii]|>li. 21 
AV'. i:. 12(1873); lltCiulAbKoirr. nadihah 
1 Ulindur, 13 C. AV. N. 1107 (1000) ; L.-iUsli«ni 
(. ,M*uu Devj, 37 M. 20 (1911). 

(C) lb 

(G) Uamgutty r AUlovl AIi, 20 AA*. It. 73 
(IS731 

(7) llutcluiniii r. VnrAbalu, 2t M 108 
( 1001 ). 

(8) Uaj.iIi (hjOT Kt'shub r. Obhoy Cliurn, 

IGAA’ U. 108(1871): ioaliklicavthot’ourl 
MiO tho «pu)d liam done well to 


lia\o refused to receive tho plaint cu his l>h’ 
at alL In Amecroonntsso r. AVooniaroo<ld«n- 
11 w: R. 19 (1870), however, tho Cob ^ 
tliDiiglit llicro wftS no intonsislciicy, hut m' 
that ovxnif there were, it diJiiot reo w v 
plaintilT should not bucccccI ^ ^ 

(9) lyoppa V. I’amalakshamtua, 13 • • 

(1890),follo»ujgMahomcdllaLahi. 

15 C C3I. C93 (1888) ; b. c., J.7 L A. 8^ 

(10) Ningappa f. Shivappa, 19 R ^ 
p 3>7 (1891) [suit for recovery of {>o»scmw 
on allegivtion of jwrf ition ; suit for partition 

(11) Jmof. Manon. I8A 125(1895). 

(12) Sco Rawhnga r Luinlcrl. I J- A • 

158, IGO ; and c»!.cs cilc.l in Rigol r. I-*’"' ' 
7C'h. 1) 1, 1,5. . 
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But the Judicature Act has enlarged the liberty of the plaintiff m claiming 
relief, and it is held that there is nothing to prevent either party from setting 
up two or more inconsistent sets of material facts and claiming relief there- 
under in the alternative, (1) and ever since the Judicature Act inconsistent 
defences, such as never indebted and payment, arc daily pleaded. It is to be 
observed, however, that there arc differences between the position of a plain- 
tiff and a defendant. The plaintiff often has a personal knowledge of the 
facts which the defendant may not have, and while it is open to a plaintiff 
under certain circumstauccs to reserve a ground of claim, a defendant failing 
to insist on a ground of defence in one action cannot raise it afterward? in another 
action at the suit of the same party. The defendants may be complete strangers 
to the transactions and the defences raised may have reference to matters 
not necessarily or probably within their own knowledge So a Hindu iiTiotc 
his will, devising certain ancestral property to his wife, and on the following 
day be icgisteredit and took the plaintiff in adoption. The testator died shortly 
afterwards. It was found that the plaintiff’s natural father was aware of the 
dispositions contained in the will, and that the testator would not have adopted 
the plaintiff but for the consent of the natural father to those dispositions. The 
defendants who claimed under a gift from the wife had denied the adoption 
in their written statement, and on appeal raised the further plea that the adoption, 
if any, was conditional on the provisions of the will being acqmesced in : htld, 
that the defendants were not precluded from succeeding on the latter of these 
inconsistent plea3.(2) 

Probably having regard to the scope of the Code, the rule which should 
be followed is that inconsistent and alternative claims arc allowable if arising 
out of facts which arc not inconsistent, and that a plaintiff should probably not 
in any ease, and ccrtiunly not where the facts ate presumably witlun his know- 
ledge, be allowed to plead mcoosistcnt facts but should be called upon to elect 
80 that the defendant may know what case he has to meet, and that a defendant 
siirulaxly should not be allowed to plead inconsistent defences unless he Is a 
stranger to the transaction, and the true state of facts is not within his personal 
knowledge. Thus it has been held that a Mahomedan plaintiff who first claimed 
the property in suit as the heir of his father, on the ground that his mother had 
no title to it, could not in the same suit contend that his daughter had acquired 
a good title to it from his mother and that therefore he was entitled to it (3) 

A plaintiff must be limited to the case which he puts forward in the plaint, 
hut he may put forward therein an alternative ease from the commence- 
ment as the defendant ivill then know that he has more than one ease to meet, 
and %vill not be taken by surprisc.(4) The different titles should be set out in 
the alternative, for a claimant who has failed to recover property under one title 
may be barred from bringing a second suit to recover tbe same property by a 


(1) Annu&t Practice, 1005, p S37. It is, 
iiowevcr, to bo noted that under O. 19, 
r. 27, tho Court has power to strike out era- 
baTrassinj; pleadings. This rule is now re- 
produced m 0. VI r IC of this Code. 

(2) Narsyansami r. Ramasami, It M. 172 
(1890) 

(3) Abdul « JliaVhan, 35 B. 207 (1011) 


(4) l^kshnubsi t llari, 9 It. H C R. 1 
(1S72); as to smendment for purx>oso of rais- 
ing an altematiTO case, ib , Sbib Kristo 
Sircarv Abdool Hakeem, SG. 602 (1870). In 
Balmaknnd r Dais, 25 A 49S (1003}> the 
altcrnatiTo case was held to have been made 
from tho commencement. 

2 z 
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difforont title.(l) Where ia an action of ejectment agamst a tenant holdiug 
over, the lease aued on was inadmissible in evidence for want of registration, 
and the plaint was not amended to one containing an alternative claim for 
partition : held, that the plaintiff could not be allowed to fall hack upon his 
general title and obtain a decree for partition.(2) 

As to the place where a cause of action must be deemed to arise, b'’c 
notes to sects. 19 and 20, ante. Tho date of accrual is a question of substan- 
tive law ; it should be given as correctly as practicablc.(3) In the case citeJ, 
the suit was for possession, and it was held that the date of the plain- 
tiff’s dispossession must be given as accurately as possible, especially when 
one of the issues was whether he had been in possession within twelve 
years. As to relinquishment, see 0. II. r. 2, ante, and as to set-off, 0. VIII. 
r. 6, post. 

Technical objections, however, should not, unless where it is absolutely 
necessary, be allowed to prevail. Thus where it was objected that a plaint had 
been drawn for rectification of a compromise instead of a decree, it was held that 
this was a mero technicabty, since rectification of the decree would follow » 
tho plaint was successful (4) In the under*mentioned ca 80 ,( 6 ) Couch, C*J'. 
said : " The plaint in this case is drawn, as bo many plaints are, in a vciyiw* 
proper manner with reference to the cause of suit, but this Court cannot allow a 
plaintiff to be defeated in hia suit on account of the improper form of the pisuit, 
if, looking at the whole of it, we can say what is the cause of suit. Of course 
we arc not to allow a plaintiff to succeed upon a cause of action which is not in 
tho plaint, but the language of these plaints is not to bo read too strictly, ^nc 
wc certainly are not wilbng to give effect to any technical objections arismS 
upon It.” This and similar cases were decided many years ago, and stnclcr 
rules have been now enacted in O. VI. A document referred to in the 
IS not necessarily a part of it.(C) 

Relief. Rule 1, clause (g ). — Tho object of a suit is to obtain some 
particular remedy or relief This is stated in the prayer of the plaint, for jus 
as the defendant is entitled to know what facts the plaintiff relies on an 
intends to prove, in order that he may meet them, for the same reason n 
entitled to know what use the plaintiff intends to make of his alleged hvets, 
and the Court should know the uaturc of the plaintiff’s demand, which, w f” 
obtained, is embodied in its judgment. In tho corresponding provision oj ' 
New York Code, ” judgment ” is substituted for " relief ” in order to exclude ron^ 
the plaint prayers for provisional remedies which, it has been said, need 
find room in it (7) Mention need not bo made in it of that which is machine^.' 
for tho grant of the relief praj-cd for. Thus it has been held that a dom 
for money inll include u prayer for its recovery by tho salo of the 
held in mortgage for it,(8) and it is not necessary to mention the sale m ^ 


(1) L^aobundhoCliowdhryv. Kristomoiico 
Dos 6 oc, 2 C. 152 (187C) [diat , TUakore De- 
cUarji r, Tlnkoiv Pajaji, 14 U. 31 (1639)]: 
Kslidhua v. Sbibs Nath. 8 G. 483, SOI (1632) 

(2) Uamchan'lrttc.VaHudcv.lOU 451(1830). 
(0) lioydoaath Suruuli r Ojan Uiboc, 1 1 

\V. 11 2J9 (1869). , 


(4) Snah UhanJra Pal Chowdry p Td's 
PrasadPal Chowdry, 10 0. 511 (1913) 

(5) ICalec Narain f. Chunder Karam. - 

W. R. 223 (1875). , 

(C) Toultoiu-.G«illi''r.l lloiirke.-'-H'' 
(7) Ilukm C'liaml, C. P. C 015. 
(»)K,L,m.lh.'.S.0aJ.,:oC.W5(lS-“' 
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plaint. In a suit fur contribution, tbu amount due from each defendant 
should be specified; but u'heie this cannot be done, tho ascertainment of 
the amount should foriu a portion of the relief sought (1) Aauit, it was held, is 
often brought only for accounts, and a subsequent suit for the balance. (2) 
It is preferable and more convenient, however, that tho suit should be not 
only for an account, but for an adjustment of accounts and for payment of 
the balance that may bo found due. This is tlic usual practice on the Original 
Side of tho Presidency High Courts; and it is specially desirable in regard 
to emta against agents in esses in which, as under Bengal Act VIII. of 18GD, 
the period of limitation runs from the date of the termination of the agency ; 
■ because the agent may make delay in giving the accounts, so that tho subse- 
quent suit for balance may bo barred (3) Tho object os to^which a tehef is 
claimed should be described with sufficient fulness, so that there may be no 
doubt or difficulty as to its identification. Thus, where the object of a suit 
is to prevent tho plaintiff’s rights over certain bnds from being infringed 
upon, the boundaries of the lands should be given in the plaint (4) See tho 
new third rule in this Order and notes to 0 XX. r. 9, post. But it has been 
held that a plaintiff’s suit did not necessarily fail upon the ground that there 
were no boundaries given in tho plaint when they asked merely for a declaratory 
decree in respect of their titlc.(5) And the mere omission from the schedule 
annexed to a plaint of the boundaries or other specifications of land uil) not 
exclude from the operation of tho decrco matters which arc by name strictly 
claimed in the plaint, and referred to as such in the decree (6) So, also, in a 


fl) Bujapat Bat t'. Jllahomed Ah Khto, 0 
N. W. P. n GB. 215(1873) 

(2) Oobiad blohun v. ShcrifT, 7 G 100 
(1881). 

(3) Shoahi Bboosbun Pal v, Ouru Cburo, 7 
G 80 (1831). 

(4) Ajoodbta Lall v Gumani Lall, 11 C 
L. B. 134 

(5) Baj Narain Dm v Cbowdbry Sliama, 3 
G W. X 162 (1800). 

(G) Shib Xarain v. Bara Naisin, 20 W B 
142 (1873) Tho corresponding section (30) of 
the Coda of 1850 exjiresdj pronded that 
“ when the claim is for land, or for any 
interest m land, tbo nature of tho tenure or 
interest must bo specified ; and if the claim 
be for land forming part of a villago or other 
known divuion, or for a house, garden, or 
tho Lkc, its situation shall be described by 
tho sitting forth of boundaries, or in such 
other manner as may suffice for its identi- 
fication.’* It has been pointed out (Kukin 
Chand, G P. C. GIO) that though it did not 
appear why this provision had been omitted 
in tho Code of 1832, it was obviously desirable 
to regard to it in tho preparation of 
plaints, and to so describe the land to w1iii.li 
tho suit nUUs, that there might bo no 


difficulty in lU identification And it waa 
held under that Code, that where a amaU area 
of land within another area waa claimed, tho 
Loundanca of tho land claimed ought to bo 
given . Mahomed lamstl v. Dbundur Kisboto 
Naram, 25 W. B 30 (1875) . and that in a 
suit for a village, the pbintiH should matio his 
plaint moro precise by filing a survey map of 
villages Ram Doyal Khan v Ajoodhia Bam 
Khan, 11 C I (187G) However, where tho 
boundaries of one of the plots were not given, 
but determiDcd by the Amin m tbo course of 
tho inquiry, it was held that the suit could 
not bo dismissed for tho defect, though the 
plaint might have been returned for amend- 
ment Jonab Ab p Golani Assad, 21 W B 
187(1874) WbcretbopbmtdidnotcontBui 
a 8|iecificatioo of the quantity of land in tho 
defendant’s possession, it was held that the 
plaint might have been amended, but aftir 


property as to identify It * Meer Atabooddeen 
V Sbumsooddecu, 18 W. R 461 (1872). In 
the North-West the fields aro numbered and 
tbiir position u given, S. D. N. W. (1857), 
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arc sucli as to affi’c to tlio plaintiff a representative cliaractcr, and to show Hint 
a cause o{ action, if any, devolved upon him Rolclyinthat character, the omission 
in the title of the word ** as ’’ between the name of the plaintiff and the words 
descriptive of his representative capacity, will not be deemed to negative Ins 
claiming in that capacity.(l) 

The plaint must ahow not only an actual existing infcrcst, hut also that 
the plaintiff has taken the steps necessary to enable him to sue. The Indian 
Succession Act of 1865 (sect. 187) provides that no right as executor or legatee 
can he established without probate or letters of administration, and (sect. 
190) no right to an intestate’s property can be estabUahed without letters 
of adtninistr.ation. As icg-ards, however, Hindus and Mahomedans, neither 
of whom arc governed by this Act, the general rule is that there is no law which 
obliges a person claiming under a will to oht.ain probate (2) Nor generally 
arc letters' of administration necessary Upon this general rule, however, 
are engrafted two special provisions Sect. 187 has since been embodied 
in the Hindu Wills Act, 1870, but it was excluded from the Probate 
Act, 1831. The result is, that sect. 187 applies to cases governed by the 
Hindu Wills Act, but docs not apply to wills executed by Mahomedans 
or by those Hindus who arc not governed by the Hindu Wills Act, and an 
executor of theirs can sue without taking out probate.(3) Further, no Court 
can pass a decree against a debtor (4) of a deceased person or proceed to 
execute a decree against such debtor except upon the production of probate, 
letters of administration, or certificate mentioned in the Succession Certificate 
Act.(5) A certificate may be obtained in respect of particular debts due to 


(1) Hukm Chand, C. P. C. 019, citing 
Beers v. Shannon, 73 N. Y. 292 (Atner ) , 
Beralzhcimer i*. Strauss, 7 Civ Pro Rep 225 
(Amer ) ; Marshall!. Blester, I How Pr N S 
217 (Amer.) ; and sco Slussoorio Bank f 
Barlow, 9 A 188 (1887), poil. 

(2) Bhagransang v Bicharda^, 0 B 73 
(1831) ; Krishna Kinkur v. Rni Slohun, 14 C 
37 (1886) 

(3) Shaik Sloosa t‘. Shaik Essa, 8 B 211 
(1884) [subject to tho provisiona of Act 
XXVII. of 1860, which then took the place 
of the Succession Certificate Act ; the suit, 
however, was held not to be for tho recovery 
of a debt] 

(4) In a suit by a person claiming to bo 
entitled to the cfTccts of a deceased person, 
and for recovery of a debt duo to tho estate 
and not otherwise : Snmant Raja v. 
Makerla, 20 5L 1C2 (1S97) [right of suceecihng 
trustee to collect]; s. c., 21 1 A 73. A 
curator under Act XIX of 1811, is not a 
person claiming to be so entitled . Babasab 
I. Xamppa.20 B. 437 (1895) ; and a plaintiff 
lines not require a corlifieato where lus clam 
IS for family property by survivorship ; 


Jagmohandasv. AUuhUria, 19B 338(1801); 
Patesburi t-. Bbagwati, 17 A. 578 (1895), 
Subramanian v. Rakku, 20 5L 232 (1897). 
Further, tho suit must be in respect ol a debt : 
Subbanna v Munekka, 18 M 457 (1894) 
[suit for damages for wrongful detention { 
but see Torrcgroia f. Fragji, 10 B. at p C21 
(1892)]; Sabjuv Noordin, 22 M. 139(1898) 
[unliquidated claim not debt] , accrued 
during Itfetime of deceased * Ranebordaa v 
Dhagubhai, 18 B 351 (1893); Baid Nath v 
Shamanaud, 22 C. 113 (1891) [decree for salo 
not A decree against debtor for payment of 
bis debt] A certificate may be granted in 
respect of a specified debt, In re Indarman, 

18 A 45 (1893), but not for the collection 
of part only of a debt Muhammad* Puttan, 

19 A 1^(1896) 

(5) Act VIL of 1889, held not to apply to 
proceedings instituted before the Act* 
Ammsnna i Gnrumnrttu. 16 M. 64 (1892) ; 
but see Fateh Qiand t iluhammad Baksb, 
16 A 259(1891), dist this ease The Art 
applies to suits in a vdlage Munsifs Court . 
Rasibi r Olsga, 21 BL 115 (1897) An 
application by the representative of a 


/ 
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a deceased person, as distinguished from probate or letters of administration, 
which create a representative title to recover all the effects of such person (1) 
It is not necessary for the institution of a suit that the plaintiff should have 
taken out a certificate under the Succession Certificate Act.(2) The Act, 
however, enacts that no Court ean “ pass a decree against a debtor of a deceased 
person for payment of Ms debts to a person claiming to be entitled to the effects 
of the deceased person or to any part thereof” unless he has obtained 
a certificate under the Act. The Courts have construed this provision so as 
to hold that, unless the certificate is produced, a decree may not be passed 
even with the defendant’s consent ; (3) nor in a suit in which a partner of the 
deceased has joined the legal representative of the latter ; (i) or even 
when the suit is brought solely by an assignee of the legal representative, (5) 
for tlie assignee is in no better position than, the assignor. It is quite sufficient, 
however, that the certificate is obtained and produced in the Court after the 
institution of the suit during the course of the proceedings. And this is so 
also in tho case of a suit continued by a legal ropresentative. Administration 
is not necessary for revival.(6) And where a certificate was granted by a Cot^ 
in a native State, and a true copy of it signed by the Political Agent of the 
State, and stamped with the court*fee required by the Court Fees Act, 
produced by the plaintiff, but there was notliing to show that the Politicsl 
Agent intended to grant a certificate under the Succession Certificate Act, it 
was held that though a decree should not have been granted, yet time slionld 
have been allowed for the production of a proper certificate.!?) is douhtfu 
whether the Act applies to the case of a person who has been substitute 
plaintiff for one who, Imving taken out a certificate, has died pending the suit.( ) 
See also next paragraph. 

Defendant’s liability to be shown (Rule 5). — ^A suit against Ms- 
S. G. B., Mussooric, which stated in tlie body of the plaint thabshe was 
of tho debtor, is a suit against herasexecutrix.(9) Where a defendant is Iia_ ® 
as a representative of another, the fact of his liability as a representative 
should be stated clearly in the plaint ; as tho effect of a sale in execution o 
a decree is limited to the judgment-debtor’s interest, where it does not api^^ 
on the face of the procoedmgs that he was sued in a representative capaci j i 
and it is only in cases where it is manifest that the judgment-debtor 
have been sued as a representative, that a sale in terms of the interests . 
judgment-debtor is allowed to convey tho interests of other persons ( 

(6) Torregrosa v. Pragji, 10 P* OlO 

(7) Manasing v. Amad Kanbi. I" J*!- 

, «> c H3 

(8) Bald Nath n Rharaanand, — 

(1891). j-g 

(9) Minioorio Bank t>. Barloiv, 9 • 

(1087). .. 

(10) Nogenderehunilrr GIim" Asm 
Domw, 11 M. I. A. 2U 
Dooboy V, Brlj Bliooktin, 2 I. A- 
Doondynl Ul f Jiigilwp N-uain. 4 I- A- - 
(1877) 5 I^ki Msido r .Ajih^rrp. 0 
( 1810 ) 


judgment creditor to obtain a certificate 
iiiKlcr thi9 Act la not a stop in aid of exo 
cution within the meaning of tho Limitation 
Act: Murgapa Moduvatappati.BasawanCrao, 
a7 B. .WO (1913). 

(1) Karuppa*amiv. Fichu, IfiHL 410, at p. 
420 (1891). 

(2) Kaiuinathi t* Mangappa, 10 M. 404 
(1809), 

(3) Rantaji v. lUnji, 15 B. 106 (1801) 

( >) r.ani Nnrain r. Ram Chnndor, 18 C 80 
(1891) 

KarupiAKamlt. richu,I51L410(l8'll) 


FinsT ScntD. 
O. 7 , TT. 1-n. 


riiAlNT. 


711 


The liability of tlio legal representative of a ileecased debtor to be cued if> Ah<«olut e, 
and not dependent on tbe assets having conio into Ids hands ; it being 
snfficient to give a decree against him that Ihero ato assets of which he 
may have become possessed, though ho will bo liable under tho decree only as 
a legal reprcscntativc.fl) A decree obtained against a brother and an aunt 
of the deceased debtor, and proceedings taken in esecntion against them, will 
give to the plaintiff no title to tho properly forming the estate; and if after 
the sale a'person takes letters of administration to the deceased, he will be 
entitled to the proceeds of tho sale in execution held by tho Court in preferenco 
to tho decree-hoIdcr.(2) In Baswantapa v. Ranu,(3) it was held that a decree 
against a person who is not an heir of tho deceased, and even a sale 
in execution of such a decree, can give no right to the decree-holder, or to 
the purchaser at tho execution-sale, to tho property which belonged to the 
deceased or to his real heir or legal representative In a suit by a creditor 
against tho estate of a deceased debtor who has died leaving a will, his heirs 
in intestacy do not represent his estate, and the suit h bad unless the estate 
is represented (1) If a Hindu sues as representing a joint family iic should 
state it in tho plaint.fS) And a widow, if sued as representative of her 
deceased husband, should be so described (C) And tins is a general rule 
where a person is sued as a representative, as where defendants arc sued as 
representatives of a (aitrad (7) A decree against a Hindu widow may bind 
a son adopted during tbe litigation, but not brought on the rccord.(8) On 
the death of one member of a joint Hindu family subject to Mitaksliara law, 
his widow cannot represent him so as to make the joint property liable to his 
debtsdO) As to widow’s estate in moveables inherited from her husband, anti 
the liability of such property for her debts after hei death, see below (10) 

Limitation (Rule 6). — This rule tocognizea the principle, that a 
plaintiQ must not only show that ho has a title, but tiiat he has a suWisting 
title, which he has not lost by the prescriptive sections of the Limitation 
Act.(l 1) It has been said that under this provision, a plaintiff cannot take advan- 
tage of any ground of exemption ftoni the law of limitation which lias not been 
set up in the plaint (12) But it has been recently held that this is not an inflexible 


(1) Bftysppa Chetti v Ali Sahib, 2 M 11 
C. 330 (1805): Girdharlal v Sai Shir, 8 
B. 300 (1881). 

(2) Sukh Nanilan t'. Uennick, 4 A. 102 
(1892). 

(3) 9 B 80 (1893). 

(4) Matsnginir Choonpymoney, 22 C 9il3 
(1895). 

(5) Oan Rarant v Narayan, 7 B 407 
(1893) 

(0) Si^o Girdharlal i'. Bai Shiv, 8 B 309 
(1891): I/>ki Mahfo f. Aghoiw, 5 C 144 
(1879). * 

(7) Sankaraiir. Parvathi, 12 M 431, at p. 
437 (18S9) : but a doereo Bgaia«t a managrr 
for a debt duo by the laniily has been held to 
tiind the re«t : ITari Vithal r. Jairani Yithal, 


14 B 097(1890). 

(6) llari Saran v. Bhubatieswari. 10 0 40 
(1898); 151 A 195 

(9) Phoolbas Koonwur v TaIU Jogcshiir, 
1 C 226 (1870) , 3 1. A. 7 

(10) Bai Jamna t* IthaiMiankar, 10 IS ii3 
(ISOI) 

(11) Secretary of State r Vira Itayan, 9 M 
175 (18S0). It I* not sufficient to say “ tho 
Alt does not apply,” or that ** the ca <!0 haa 
UVR taken out oftlio Act ' The facti ahould 
bo stated. Sec Forsyth r Bnitoue, 8 Esch 
330 

(12) .Togeshvar Ru) r Rajnaram Mitter, 31 
C )O')(lO03). 8 e.. in first Court, 7 C W X. 
051 . folk Delhi Jajrannadba Row r. Brun 
dwanam Sesbayya, 17 M I, J 291 (1007) 
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rule. If the plaint shows the ground of exemption, the requirements of the Code 
are satisfied ; but tjic plaintiff is not precluded from taking another and an 
inconsistent ground to get over the bar of limitation if he believes that the latter 
is the true ground.(l) 

7. Every plaint shall state specifically the relief icJncJi the 
Relief ta be specif- plaintiff daims either simply or in the alterM- 
cQiiy stated. necessary tb ask /w 

general or other relief, tohich may always he given as the Court may 
think just, to the same extent as if it had been asked for. And ih 
same rule shall appht to any relief claimed hu the defendant in his 
xoritten statement. 

Relief. — This rule is new, and is t aken from English 0. 20, r. C. The plainHii 
aliould always claimm the one action every kind of relief to which ho is entitled— 
be It damages or an injunction, a declaration or a receiver, for he will not he 
allowed to bring a second suit on the same cause of action to obtain relief which 
he might have obtained in the first action (2) A Court in refusing a decree for 
specific performance may give a decree for the refund of the deposit with interest, 
though the plaintiff had not sought this alternative relief.(3) In a suit for the 
.sale of mortgaged property, the Court may (in certain circumstances) pass a dccrc'' 
for redemption.(4) As regards prayer for general relief, sec notes to precedieg 
rules 


8. Where the plaintiff seeks relief in respect of several distinct 
Relief founded on claims Or causes of action foundcd uponse^arotc 
separate grounds. ^ud disUncl grouiids, they shall be stated, as far 

as may he, separately and dislmcthj. 

Separate grounds. — This i ule is new, .ami is the first sentonro of KnL’h'h 
0 20, r 7. 


9. (1) The plaintiff shall endorse on the pl.aint, or annex 
Procedure on admit- tliereto, a list of the documents (if any) which 
tins plaint. produced along v-dth it; and, if fhc 

plaint is admitted, shall present as many copies on plain 
of the plaint as there arc defendants, unless the 
by reason of the length of the plaint or the number of the 
defendants, or for any other sufficient reason, permits him to 
rnnMw prcscnt A lilcc number of concise statements 

of the nature of the claim made, or ot tu*- 
relief dainicd in the suit, in whicli case he shall present .siioh 
statementi?. 


1) Ilinfftu- H,'r8inb*,J3ai^J mdOlU). C U’. K. J00(l[)12). ^ , 

(2) .‘'.t Ann 1^ , notr^ on tliit ruU*. (4) IJalki^^’n IjiI v. Tap'*«ii'', 17 t. n. * 

(3) lUfflm Xnth r (lianin rr(i(a|s 17 21!) (ION) 
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(2) Vi’hcTC the plaintifi sues, or the dcfcn(].ant or any of the 
defendants is sued, in a representative capacity, such, statements 
shall show in what capacity the plaintiff or defendant sues or is 
sued. 

(3) Tlic plaintiff may, by leave of the Court, amend sucli 
statements so as to make them correspond with the plaint. 

(4) The chief ministerial officer of the Court shall sign such 
list and copies or statements if, on examination, he finds them 
to be correct. 

“ Concise statements," — Act VIII. of 1850, seel 38 For forms of con- 
cise etatementa and Itogistcr of civil suits, ace Schedule IV. of the Code of 1882. 
As to separate registers for suits bcta-cen landlords and tenants, see sect. 146, 
Act VIII. of 1883 (Bengal Tenancy), and sect C6, Act IX. of 1883 (Central 
Provinces Tenancy). 


10. (1) The plaint shall at any stage of the suit be returned 
i> j presented to the 0)urt in ichch the suit 

■ should have been instituted. 

(2) On returning a plaint the Judge shall endorse thereon 
Pweedore on return- the date of its presentation and return, the 
ing plaint. name of the party presenting it, and a brief 

statement of the reasons for returning it. 


When plaint may be returned. — The words of the rule are im- 
pcrative,(l) The section wliicli tliis rule replaces did not, however, state 
at what stage of the suit the order could he made. The section itself was 
differently construed as applicable to any stage of the suit, and as referring 
merely to the time of presentation. The Calcutta High Court held that its 
provisions might be put in force at any stage of the bearing, and tliat it is 
not limited to the time of presentation, or before the defendant has been called 
on to state his case, for the objection, if to valuation, would not appear 
upon the face of the plaint itself, but would naturally come from the defen- 
dant. Therefore, a Court was licld to have erred which, after hearing the 
e^'idence on both sides, found that the suit had been unders’alued, but instead 
of returning the plaint disnussed the suit (2) It ha? thus been held that the 
plaint should be returned, and the suit not dismissed after evidence in the 
first Court ; (3) and after trial in the first Appellate Court, or even in the High 


(I) Bhadoshwar t'. Gaunkant, 8 C S31 
(18S2): Muttirulandi r Kotta^an, 10 M. 311 
(1RS7). 

(3) Bhadeshwar r. GauriLant, 8 C. 831 
(18S2) The contrary was held in an early 
case under the Code of 185'*, it Wing deter- 


mined that the Boit eboold have been <!»• 
missed : Shaikh Mubnr r Mosst Ba.«oo, 8 
W. R. 4G(ISG7) 

(3) Ram Gutty r Goonomoeee, 1 1 W. R. 
177 flSCO); Kartick Kath r. Roy Xnnde- 
init,23W.R 363(1875) 
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Court itself (1) The same views were entertained by the Madras High Court (2) 
The Bombay (3) and Allahabad (4) High Courts held, that while the sccUod, 
corresponding to this rule, only contemplates the return of a plaint, should 
error be patent when it is first presented, yet there was nothing in the Code 
which forbade the return of a plaint at a later stage after the plaint has been 
admitted and the trial begun, or even concluded, it being a general principle 
that a Court, on finding, whenever that may be, that it has not jurisdiction, 
should dcchne to proceed further in a cause placed before it. The shape, however, 
in which a suit is originally instituted is the test of jurisdiction, and a Court, after 
exercising jurisdiction by amending the plaint, cannot afterwards aver want 
of jurisdiction with regard to the plaint so amended (5) The words “at any 
stage of the hearing ” have now been inserted and remove all doubt on the question 
raised m the cases cited. 

The former section was held, however, not to apply to High Courts in 
the exercise of their original jurisdiction. The practice on the Original Side 
of the High Court at Bombay has been to retain a plaint when fuitlict 
proceedings in a suit have been stopped for want of jursdiction, and a plaint 
is not returned except when, on presentation, the Judge is of opinion 
discloses no cause of action, or, it appears to him, that the suit ought to be 
brouglit in another Court.(6) A similar practice prevails in the Calcutta Higb^ 
Court 

It was held, prior to the Limitation Act, that the date of a suit oust be 
taken to be that on which the plaint was originally filed, and not that on wbicb 
it was filed m another Court as a plaint returned to be filed in that Court (7) 
It has been held that where a Court returns a plaint under this rule the Cow 
to which the plaint is afterwards presented is bound to give credit for the ft* 
levied in the first instance (8) When a plaint has been returned the suit wlca 


(1) Slua^t Kdoo V. Shaikh Hefazut, 13 
W. R. 358 (1870); Prosad Doss MoUick, 7 
C 157 (18SI); Joyaath Roy r. Lall Baha- 
dur, 8 C. 126 (1881) (it is, honever. to bo 
noted that in this caso tho lover Court both 
dismissed tho siut and returned the plaint] ; 
s c , 10 C. L R 146; Hoshingan t*. Mozori 
fiajad, 12 C. 271 (1885) [which dealt also with 
the question of costs]. InLrdgardv. Bull, 9 
A 161 (1886), tho Privy Couocd stated that 
tho Court should have given the plaintiR the 
alternative of having bis suit dismissed or of 
withilrawing, with leave to bring a new 
action. 

(2) Khiniji i. Furushotiim, 7 M. 171 
(ISsS) ; Kamlu r. Konda, 8 M. 62 (1661) ; 
Chandur. Kombi, 051. 208(188.7) ; Najamma 
!• Subln, 11 M. 107 (1887): even if tho 
proper Court of presentation is a Revenue 
fViurt : Muttirnlandl v. Knttayan, 10 M. 21 1 

I'lST) 

^^) PraMisLarblist t \7<hwam1>har Pandit. 


8R. 313, F. R. (1884) [overruling Jag)>va“f 
Jlagdum, 7 B. 487 (1833)] ; Balaj'v. 
mibai, 9 B. 20C (18S4); Bai .Makhcr r 
Bulakhi Chaku, 1 B. 638 (1874) ; Vssudorr. 
Narayan, 4 B. 642 ». (1878) In B»‘ 
r nanbhai, 8 B. 3S0, it was held tUf ‘ 
first-mentioned ruling did not govero 
case where decrees had been 
tho plaint a • 

(4) Abdul Samad v. Rajendro ' 

357 (1879) ; sco Khooshul v. Palmer, 1 AP • 
280 (18C0) In Nidhi 1^1 r. Marhar Ifo-'-'C'’ • 
7 A. nt p 2 15 (1881), it was jiointed out » > _ 
tho words "on or before tho first lnsrirv- 
aro not in this action. Il_ 

(6) Motabhai r. Surat Municipali*.'’. - 

676(189.'). ,„.,oan 

(C) Bai Amritf. Hanlhal.8B.'3SO (J - 

(7) KhellatCIiunderr 

w! It. 47 (1871); sees. 14 of the Idml.af-” 

(8) \7sweswftrA f. N'oir, 35 (•‘•**1 
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presented to tlic projv>r Court is a new suit and not a continuation of tlie former 
proceeding (1) 

" Should have heen Instituted.*’ — In the Code of 1882 specific cases 
were mentioned in which the Court might return a plaint. ^ITierc, iiowevcr, 
a lower Court rejected a suit, but refused to return a plaint on the ground that 
the case did not fall within the provisions of this section, it was held, on 
appeal, that the circumstances of the case came within clauses (o) and (c) of the 
corresponding section of the Code of 1882 ; but even were it not so, in every case 
where the Court has no jurisdiction to try the suit the proper procedure was to 
return the plaint (2) This is now made clear, the second set of itaheized 
words in the first clause being substituted in heu of the specific clauses (o), {b), 
(c) of the last Code. 

Appeal. — ^An appeal lies under 0. XLIII r 1 (o). Under the circum* 
stances of the case cited, (3) a party was held estopped from appealing against 
an Older returning the plaint 


11. The plaint shall he rejected in the following cases : — [ss. 63, 

«t/ono/Diaint U'licrc it does not disclose a cause of 

' * action; 

{h) icliere the relief claimed is undervalued, and the plaintiff, 
on Lein" required by the Court to correct the valua- 
tion within a time to be fixed by the Cotirt, fails to 
do so : 

(c) xclicre the relief claimed is properly valued, but the plaint 
is written upon paper msufficiently stamped, and the 
plaintifi, on being required by the Court to supply 
the requisite stamp-paper within a time to be toed 
by the Court, fails to do so : 

((7) tcliere the suit appears from the statement in the plaint to 
be barred by any law. 


Applicability of rule. — It was held that clauses (6) and (c) did not 
apply to High Courts in the overcise of their ordinary or extraordinarj- 
original civil jurisdiction (4) An opinion was also expressed that they did 
not apply to the High Courts in their appellate jurisdiction (5) But sect. 582a 
was, since that decision, added to the Code of 1882 by Act VI of 1892. Sec 
now sect. 149, ante. 

Rejected. — Clause (a) is talcen from sect 53 of the last Code. The 
Court must see whether a cause of action is disclosed in the plaint Firstly, 
.13 to the mode in which this is to he done Apparently this la to be ascertained 
from a reading of the plaint itself The Code of 1859 provided (6) for rejection, 

(1) Mohidm Rowthan r. KalUjwriimal 
pjlW.SlM.LJ 1000(1911) 

(2) iJidhaji I Han, 1 Rom I. R ITU 

(isao) 

(3) Rom Mailhtili llaa f .Totondra MoLun 
Tacoso. 11 C. W. N TW (1907): a. e , B 


r L J. 5sa 

(4) And see tiotr O XLIX r. 3, 2 <(wt 
(6) Balkaran Rai e Gobiml Kath, 12 A at 
r. 140 (1890). 

(f.) S.32(a). 


\ 


"te 
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action (1) The existence or uou-existence of a cause of action (le[)ciida on the 
pronsions of the substantive hiw applicable. If the plaint discloses a cause 
of action, but it is barred, it should be rejected under rule 11, clause (d). If no 
cause of action is disclosed, the plaint might have been rejected under the last 
Code, if this was done before the issues were settled. Rule 11 contains no 
limit of time. And the order may apparently be made at any time. The plaint 
should not be returned for amendment.(2) There nould, however, appear 
to be no objection to the Court amending itself the plaint on <hc spot, (3) 
though in a large number of eases this may not be found to be practicable. 
According to the practice of the Original Side of the High Court, the 
sufficiency of a plaint is allowed to be discussed after it has heen filed, on an 
appheation made by the defendant to take it off the filc.(4) It nas held 
undir the last Code that the original Court niight not reject or return a 
plaint for amendment after the settlement of tbe issues, but where it bad 
proceeded to the trial of the suit should dispose of it on the merits (0) If a 
plaint is'uot rejected before settlement of Issues, and it is then discovered not 
to allege a cause of action, the Court should either amend it undci 
clause (c) of sect. 53 of the last Code or determine the ease on the 
CN’idenco.(O) In the latter event it would, if the plamt and evidence disclose 
no cause of action, dismiss the suit (7) If the plaint docs not disclose 
a cause of action, but the Court docs not reject it on that ground, an objection 
may bo taken for the first time on appeal , (8) though if the appeal is from a 
decision on the merits, the Appellate Court cannot dismiss the suit simply on 
the ground that tbe plaint discloses no cause of action, if such a cause is shovn 
by tbe evidence on the record (9) Not can the Appellate Court dismibs a siut 
merely on the ground that the plaint does not show how far the several parties 
sued for contribution ate inividually bablc, if the evidence produced is 
enough to deterouno that. The real test in such eases being whether the 


(1) Aa where a plaint ssks for a money 
<lecieo againit the mortgagor and the mort- 
gaged property only ia liable : Umasun* 
dari t'. Umacham, 0 11 L. R App. 117 
(1871). Under tho Codo of 1830, hoaever, 
the Courts rejected plaints for misjoinder • 
Raja Ram v Luchmun Pershad, 8 W. R. 10 
(1867) 5 8 c., B. L. B. (F. B ] 731 , whereas 
now it should return for amendment as also 
where tho plaint is obscure (see Slahomcd r 
Potun, 20 W. R. 117) or prohs (Bishen 
Sahayo V. Beer Kishore, 8 W. R. 295 (1867)) 
In LueVymoneo Dossic c. Ivhetter Coomary, 
2 Ind. Jut. N. S. 117 (1867), the plaint con- 
Slated of only two counts, and tho first did 
not show tho subject of the clam without 
rcfcrenco to a sche<lulc and the second did 
not show a right in tho ptsintiS. 

(2) Nagar Mull t. Maepherson, 3 A 7GG 
(1831). 

(3) See Gunga Naram i. Tiluckram, 13 
C. at p. 536 (1S&'>), where it is added “or 
within a reawinablc time ; “ but this would 


seem to imply rcturo, as to which, etc last 
Code 

(-1) Gobmd Chandra i O'anga Uhyc, 7 
B L R atp 335(1871) 

(5) Domodar Das v Copal Cbaod, 7 A. 75, 
F B (1881) , Kisbna Ram r RaLsiim, 9 A 
221 (1887) ; contra, Modbe r Dongn?, 5 B 
009(1881), PrabbaLarbbat ( Vwhwambhar, 
8 B 313 (1884). 6o far as the power of tho 
Court itself to amend at any time which is 
referral to in these cases, this was settled 
by clause (c). miroduced by e 9, Act \1L of 
18SS, into the last Code 

(0) As to the latter course, ace RamsaDii 
t Ramn, 3 M. H C R 372 (1867) 

(7) Sec iiiirdm t Alarudio, 12 3L 131 
(lt>S8) 

(8) bee Colsin « Ehas. 2 B L. Pw 212 
(1809) 

(9) bhah Ahmed t. Torcc Rai, 7 C. 313 
(1881) , Golam All «. FuUick thunder, ly 
W. JX. m (1868); PaLhUwar Begam . 
lluaauuKhan 4 D,l*.C. 19 C L J, 477 ( 19 ) 1 ) 
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Judgo, aftfjr tli© adjudicutioii of Iho ciiso, can pa»« a decree which aholl ojK.Talc 
ai one agaiiwt each party Rougtit to bo made liublo for his respective quota.(I) 
Where tho plaint doca not disclose a cauw: of action the proper order to be pas.^-d 
on apiKjttl, where the suit is tUsmissod v/ithout taking evidence in the first Court, 
IS to reject the plaint and not dismiss tho suit bo that the plaintiff can preseut 
a fresh plaint if ho aubwjquently should find himself in a position to moke aver* 
iiients which would give relevancy to his nclion,(2) For it is to be noted that 
I ejection is distinct from dismissal, inasmuch us the former, according to 0. Ylh 
r. 13, loavcfl the plaintiff free to present a fresh plaint, while the latter would 
ordinarily bat a now suit. It was hold under tho former section tliat a Court 
could not reject a plaint m part.(3) 

Form of Order, — Uojcction of tlio plaint, and not dismissal of the fiuit, li 
the proper order to pass-f-l) In asuit in a Munsif’s Court it was found, after iwui’S 
were fixed and some evidence recorded, that tho claim Jiad been und^r^valuetl, 
and tliat if properly valued it would be beyond tho Court's jurisdiction ; it wm 
held that tlie proper order was to reject tlio plaint and return it, so tliat the 
plaintiff might add the additional stamps required and sue in the proper Court (o) 

When order may bo made.— A plaint can bo rejected after it has been 
1 egiatorcd, and at any stage of tlio suit ; (0) but not after the ease has been nnaliy 
decided, so far us tho Court Is concerned. (7) 

Clauses (b), (c;.— It is competent to a Court to reject after it has Ic'S 
admitted and registered (8) Tho power of rejection given hy this ficctloii 
not afistj merely bccauwj tho plaint is written upon paper iusufncicrii/ 
stamped ; but there must be tho additional circumstance of a failure on tie 
part of tlio plaintiff to supply the requisite stamp paper within tlie 
fixcd.fO) Reading this section ivith s<;ct. 12 of the Court Fees Act of 1870, tis 
Court is not justified in rejecting a plaint witliout giving tho plaintiff an 
tunity of affixing tho projwr stamp.(lO) Qnarc, wlicther “insulllcn'ri J 
stamped " in clause (c) refers to or wiolutlcs a wliolly unstamped paj'^r 
Keo nlio next paragraph As to mistuko or inadvertence as to Court he, 
eases cited (12) If a plaint bo presented upon insufficient sta mp and ^ 

7,~.~ T. r." _ iri.liil,ul 


(1] lihoiiov. l'«Ikn, II W. n. J3l(l»07). 

(2) Narnln v. Tiluckraio, JC CS. 032 

(isss); B. lOL A. no. 

{3} lUgliubanf Purl r. Jyotii Kwaruixt, 
-J'J A. 225(1007). 

(1) .Mulisfitinod HihIIL v, MuhaiutiuiU Jaii, 
1 1.V.01 (ISSH) ; Ilaltrantrorir. llhlnuulMnknr, 
13 IJ. 517 (ISS'J). Tor a Louipurlaun of vrtl''rB 
>1 uml' r thUiM-f-tloii. aii'lB* a mid 12 of 
tilt) Court iV.w Act, M-o lUlkivrmi Ittil r. 
CuLin'l Nftth, 12 A. 120 (ISOO). 

(5) lUm (iutly i*. (loon'imotirn, )| W. I*. 
177 (I8«0) 

(',) KUtioru 8tn|(li t. KitsLil biiigh, 12 A. 
5.''] ( I SS'i) 2 Voikalroa Tawker r. llnnutMinil 
('li'tlliir, IS M, 33H(lH05): Karntnati Kiag r. 
I <•< L'll, 1 (t W. a. 1170(11107) : JSrBliiiiomnyt' 
' Ill'll St. 27 (' 3711(1^00): riidHimiand 
t Annul i.iil Mitiiu r, 1 C. L. J. 421 


tV) Alaliaocli'. • 

(8) Pftilmiiminil Hiiig v- 

4 C. I,. J.421. 

(0) Dlioii'llriiiii t’. Huviulni 
JOS (1002) 2 H e., 27 11. 330. 

(10) Hill Anojie 

{J««5) ... . 

(1 1) Ilinhiiiith I'M«Ji-l r. Jokmo*''* ^ ' 

13 A. yja. nt Jill. 303. ;W0 (IBOl). _ ^ 

(12) lUiii TnliftI Hiiiati r. Pul-ri VM, - ‘ 
310 (H''/’)}2 ClinUriMil r, JnKrani, 27 
(IISM) t nt.tl n. It. tJ.f Ct'orl-B I"”*"*""' j 
j.Inlntiir'B VBlrKili'iii, »'C Mu«»l. 

I. .VuiijlKotr, 11 C. tv. N. 

CC. L. J. 127. 


Ivil 
Sli 

, C *'■ 
’’’jluklian'l, I' f 

i IUi,2-<A 

1,27 i\-4H 









l-LAINT. 


710 





Fil.M t'lllH). 
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deficit Court-foo bo not put lu within the time allowcil by the Court, the 
latter ought to reject the plaint But i! on the date on which the deficit Court- 
fee is ultimately put in, the suit is not barred, the plaint may be regarded as 
if it was presented for the first time on that date, and the suit ought to be pro- 
ceeded with (1) 

“Time to be fixed." — The time fixed for making up stamp-duty on a 
plaint may extend beyond the period of lioiitation for the suit. If a plaint 
improperly stamped is given back to have a proper stamp fixed, the date of 
the suit is the date on which it was filed, (2) and therefore no question of Jimita- 
tion can arise. There is nothing in the Code to render a presentation ineffectual 
because the plaint was insufficiently stamped (3) The view, however, has 
also been expressed that the presentation of an insufficiently ptaraped document, 
which if sufficiently stamped could bo treated as a plaint, cannot bo regarded 
as the institution of a suit vnthiu the meaning of sect- 4 of the Limitation Act, 
or of the Code (4) Therefore, when a Court fixes a time under clauses (fe) or (c) 
of this section, it must be a time within limitation, and this section does not give 
a Court power to extend the ordinarily prescribed period of limitation for suit (5) 
But in a recent case in the Bombay High Court where a memorandum of appeal 
insufficiently stamped was filed on the last day allowed by the law of limitation 
and the Court refused time to pay and rejected the memorandum, this order 
was reversed on appeal, and it was held that the Court had a discretion under 
sect. 149, limited only by clause (c) of this rule.(6) Apart from the question 
of limitation, the Court cau extend the period originally, granted after the lime 
originally fixed has expired (7) If, however, the order is not comphed iritJi 
ivithin the time allowed, the plaint will be rejected. So a plaint was filed one 
day before the expiry of the period of limitation, but the Court- fees weic deficient 
and the plaintiff was ordered to pay the deficient Court-fees within a week. 
This order was complied with one day after the expirj' of the time allowed and ^ 
the plaint was registered. Held, that the suit wras barred by limitation, as tho 
deficient Court-fees were not supplied within the appointed time, and that the 


(1) Hara Kumar Pal v. ShaiUi Salat- 
ullah, 9 C. W. N. S41 s b c , 2 G L. J. 070 
(1905) 

(2) 3It llpgcc Begun! r. Vusaf AL, 0 A. 
H.GR 139(1874); Skinner t’ Ordo.OI.A, 
120 (1S79); 3Icn^ t. Baboo Hurre, 23 
\Y. It. 417 (1875); Syud Ambur t. Kali 
Chand, 21 \V. R. 258 (1875) ; Moti Sahu r. 
Ciiatri Das, 19 C. 780 (1892) ; Hurl Jloliun 
( Naimuddin, 20 G 41 (1892) ; Cbennapiia r. 
Ragliunatha, 13 31. 29 (1891); Surendr* 
Kumar r. Kunja BcLary, 27 G 814 (1900) ; 
8 c , 4 G tv. N 818 ; Aasan t. Fathumma, 
22 M 491 (1897), per Subramania Ajrjar, J. ; 
Dliondiram r. Savadan,'27 B. 330 (1902); 
8 c , 5 Bom. I* R. 193 ; Ra^kubori r, 3fadan 
3IoIian, 3l G 75 (1903) ; di&s. from Balktran 
Rai I. Goblnd Nath, 12 A. 129 (1890) 

(3) Jlianda Kban r. Bahadur Ah (1S9J), 


r. R. Ko. 3. 

(4) Jainti IVasad t. Bachu Singh, 10 A. 
65, 70 (1893). 

(5) lb.; Venkatramay^a p Kmlmayya, 20 
M. 319 (1897); Mubamuiad Aluoad v. 3Iu- 
LatnDiadSiraja<Idiii,23 A. 423(1901); Durga 
SiDgh r. Bisbrsbar Dyal, 24 A. 218 (1893); 
but tee caset cited aa/e, u. (2). and in 
particular, Assan r. I^tbununa, 22 51. 491 
(1897), per Sobfamatua Ayjar, J , «ho dia* 
agreed with Vcnkalraniayya r. Krubnayya, 

(6) Achut Rstuchondra I*ai r. Kagapjia 
Bab Balgys, 38 B 41 (1913) 

(7) Bbugwaodas Bagla i. Ilaji Abu, IG B. 
263 (1891); see also Raj Kisbori r 5Iadan 
Jtobao, SI G 75, at p. 78 (1903); Amir 
Hobuia I. Baba Kauak, 11 C. tV. K 8^2 
(1910). 


r 
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fact of thu pliint l>eing registered did not prevent its rejection under sect. 51 
(corresponding with tWs rule), the terms of ^\hicharcimperativeand inandator 7 .(l) 
It lias been licld by n Full Bencli of tho Sfadras Ifigli Court that the suit is not 
barred by limitation if the deCciency is supplied within the time fixed bj' the 
Court after tlie expiry of tho period of limitation (iJ) 

Clause (rf). — ^The words of the rule are imperative. So the plaintiS is 
bound to satisfy the Court that his right of action is not barred (3) The Court 
also is bound to take notice of such a bar, if it cxist8.(4) So far as rejection 
under this rule is concerned, it is incumbent only when “from tho statement 
on tho plaint ” tho suit appears to be barred. (5) 

Where a plaint in n Civil Court alleges facts which, if true, would she"' 
tliat tho dispute or matter invoUTd in tho suit was ouo to which sect 93 or 
sect. Oj of Act XII. of 1881 would apply, tho plaint should bo rejected umlff 
clause (d) of this rule, or possibly in some cases returned under 0. VII. r. 10 (6) 
Tho language of sect. 60 is imperative, and absolutely debars a Court froio 
entertaining a suit instituted without compliance u-ith the provisions of the 
section A Court caunot, under such circumstances, stay proceedings end 
allow time to tho plaiatifl to servo tho requisite notice, but its only course » 
to reject tho plaint undci cUuae (d) of tho rule. (7) Where the plaintiff snri 
to establish a muhravjatx right which by a Government order was not giantea, 
and also sought for tho position of n muslajir and to set aside the exectitn’fl 
orders of the Commissioner and the Deputy Commissioner, and the lo'rrt 
Courts rejected the plamt under sect. 54 (tho present rule) : held, that upon the 
allegations made in the plaint tho suit ought to have been tried and the 
could not be rejected on the ground of tho suit being barred by any positive 
rule of law.(8) 

No rejection in other cases. — Neither this nor any other ruleauth^^^ 
the dlsitussal of a suit on the ground that the land in dispute as describe w 
tho plaint cannot be idcntificd.(9) It was even held, in the luidcr-mentione 
case,(10) that the plaint ought not to have been rejected. The actual 
may be supported on the ground that tho identification was in fact he 
be sufficient ; but apart from this the order was in form as the pbint f 
been returned for amendment and was refiled without amendment. A p 
should not be rejected because a wrong date is given for the cause of 


(1) CraluDoiDoyi Dasi t. Audi Si, 27 C. 
376(1899); the question of luuitation did not 
Dccessariij arise as tho rejection was under 
the terms of this section, 

(2) GsTaraugs Sahu r. Boto ICnshna, 32 
ai. 305 (F. B ) (1909). 

(3) Rajah Perhiad Sem x. Raj'ender 
Kishorc, 12 W. B. C, 18. 19 (1869) . 8. c., 13 
U. I, A. 292. 

(4) arom c. Gopol, 2 B 120, 123 (1877). 

(5) See Saluji r. Rsjsangi, 2 B. IL C. B. 
162 (1664); appd. in Balava v. Shidgonda, 
7 B. II. C. B. 99, 101 (1670) ; decided under 
tho Code of 1859. It was said that there was 
a duty uiijiuscd on tho Cburt of Ukin;' any 


objection that may eiiat in point of 
merely apparent on tho plamt, but * 
might bo elicited by questioning tho p 
(0) Tarapat Ojha v. Bom Baton Kuor. 
A. 387 (1803). . 

(7) Bachchu Singh i-. Secretoiy oi o 


25 A. 187 (1902). 

(8) Nawab Singh 
C. W. N. 411 (1901). 


G. W. S^. 41Z (1901J. . n. 1 r W. 

(9) Karim Sheds v. Doocah Sheit, i ^ 

N. 574 (1897) ; Jaladhar r. Kino"> ^ ^ ' 
clxxxix. (1897) w\ 

(10) Durgo Churn t-.Kala Clioml. < • 

N. 015(1003) 
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Provided tlic action is not barred, it sbouid be amended , (I) as also where in 
a suit for a kahthjai the date of tlic commencement of tlic Labulyal ts not given (2) 
A plaint should not bo rejected or the suit dismissed simply because 
strictly accurate language has not been used in describing the cause of action ; (3) 
nor because costs in respect of a former suit have not been paid ; (4) 
nor because tho document on whicli plamtifi sues has not been filed 
«vith the plaint ; (5) nor if presented to tbo wrong Court, for in that case it 
should be returned (G) 

Appeal from order rejecting plaint. — ^An order rejecting a plaint is 
a decree, (7) and is therefore appealable unless tbeio is any statutory prohi- 
bition to the contrarj’.fS) MTiether there is such a prohibition depends 
upon the construction to be placed on sect 12 of the Court Fees Act of 
1870), which enacts that “every question rclatmg to valuation” shall be 
decided by tho Court in which a plaint or memorandum of appeal is file*!, and 
such decision shall be final as between the parties to the eiut. Atco-nliiig 
to one view which has been taken, it was the intention of the framers of ih*- 
Co<le that whenever a plaint is rejected under this section, and in every •u>t‘ 
falling withm it, there is an appeal, (9) the Court Fees Act not contemj/hitji;" 
a case when tho Court refuses to hears smt.(lO) Therefore when a pliin* b 
rejected under this rule, either because tho relief sought is unden'aIo‘.-d 
because although the relief sought being properly s'alucd a sufficient 
fee stamp has not been paid, there is an appeal (11) This view apjx-;ir» :• 
proceed on the ground that the Code has removed the finality do/.lsfo u' 
sect 12 of the Court Fees Act (12) According to another view which li*./ uh>-i 
taken, the operation of sect. 12 of the Court Fees Act is not ?/'• ‘.j* 

Code, but in certain cases there is no “question relating to valuaiiM; ’ v‘\, 
the meaning of that sectioi ' 

the Code.(13) It has thus • • , 

decisions as to the valuati . , « •h«i< j , 

question of tho article in the schedule governing the bv 


(1) Ilajah Shernij v. Nur Kban, 7 A. 
H 0. 11.354 (1875) 

(2) Golam Molutmed v. Aamut Alu, 10 
W. R. (F. B.) 14 (18C8) ; s. c . B L R. (F B J 
974. 

(3) Inglis f. Ram Singb, W. R. (F B.) 159 
(1864). 

(4) Luckeytnonee t>. Khetter Coomaty, 2 
Ind. Jur. N. S. 117. 


(1882). 

(IJ) lb , AJ'XHibya r 
(1880), when tJir 
was insatCcwnlly 
to Imto been no % 

schedule uoibr wLkL lie 

(12) 6eelaal<«*< ^ 

MubsmmadJsri^ea^' ^ ^ ^ 

case. Bd/e, 6VI , u 



(5) Ex parte Rayaehand, 2 B. II. C R. SCO 

Natb.I2A,l2v.*.-- V 


(1805) 

in ao far aa / • 

1 

(0) Khsndu «• ShiTji, 5 B 11. C. R. 212 

from a d» tr>yt 


(ISOS); and tha even slier the trial baa been 

the meanirv 


concluded : rrabliaVarbhat r. Viahwambhar, 

it was 


8 B. 313(1851) 



. V 

(7) S 2.a7>ie. 

A. 

1 

(8) S 90 

out tW 


(9) Muhammad RidA. r Muhammad Jan, 

to d-eri. ^ 


11 A. 01(18SS) 

not a a ^ 


(10) Omrao r. Jonca, 12 C. L. R. 140, 150 
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apjJC.\l lies apainst a decision aa to tiio class to which a suit hclongs, anti theie- 
foro rf fortiori when a plaint is lojccted or a suit dismissed, on this 
ground sect. 96 lias operation, there being no prohibition to tlto contrary.(I) 
Tl\o Bombay Htgi» Court, doubting the distinction drawn in the first oi 
tho 5[adms c.isoa cited, h.a8 sawl that where tlierc really is a valuation to bfi 
made by a Judge in order to determine a variable proportional fee, it cannot 
be said that his reasoned choice amongst the several categories of suits is not 
as essential an eleraent of his valuation as the subsequent arithmetiMi 
computation by which it is completed ; and tliat where the Judge can enter 
on a valuation at all, the determination of the one factor, ns much aa of the 
other, must be a " question relating to valuation,” and as such a question 
closed as between the parties by tlic Judge’s docision.(2) But in some cases 
under the Court Fees Act a suit is one admitting of valuation by a Judge, in 
other cases the valuation rests with tho plaintiff. Again, in some cases the 
feo IS ad vnlorcm, thus admitting an inquiry by t)jc Court, in other cases the 
fco is fixed The cases tlicrcforo where a Judge can enter on a valuation are 
quite different from those where an inquiry’ is quite gratuitously entered into, 
either because the matter rests in tho discretion of tho plaintiff or because th« 
fee IS fixed.fS) Tho Bombay High Court has therefore Ju'Id that on the queition 
whether or not any particular suit was one admitting of valuation by tho Judge 
.an appeal Iic3.(4) An appeal has also been allowed where the Court 
of first instance rejected tho plaint witliout giving the plaintiff an oppo^ 
tumty of nffixiDg the proper stamp.fS) In a suit for taking accounts 
valued at Rs.lSO, it ivas held that the appeal from the order, rejecting the 
plaint, lay to the District and not the ITigh Court (G) Where e.tcess stamps 
iiavc boon filed in consequence of an overwiluation of the appeal the siwplus 
amount should bo refunded.f?) 

Revision. — A decision on valuation was, notwit list nnding it'^ decliwl 
finality, formerly held eubject to revisJonJS) 

fs- 55.1 12, llViere a plaint is rejected the Judge shall record ojt 

proceaare on rejecting order to t!»at effect with the reasons lor such 
plaint. order. * • 

" Record.” — The words ” leiM hU men hand ** have been omitted. 

iD Gwnga ilonws t. (JopaJ Chaader, 19 Nagfsh, 23 B. 486, 490 (iS'JSJj 
W. R. 214 (1873) ; Cliurus v. Ramdial, 1 A. v. Govlnda, 15 B. 82 (1890) : Balrantma 
360 {1877); Amunnalai Chetti v. Cloeto, 4 v. Bhimashankar, 13 B. 817 (I8S9); S'''" 

AI. 204 (1881) ; Omxao v. Jones. 12 C. L. R. daiaing v Ganpatsing, 17 B. 66 (1S92). 

J49 (1882)5 Kansran r. Komappan, 14 M. (C) B»i Anopo lIulBhand, 9 
160(1890); Stndd ». Mati M^Mo, 28 C. 334 (1885); BeoTIiatoorPatuokn. Rantsoomrun’ 
(IJIOI) ; I’fokash r BisbamljhAr, 14 C, W. N. I A. H. C. R. 17 (1869) ... 

343 (1009). (R) Vithftl r. Ealkiahua, 10 B. 

(2) Vrthal V. Balkrfahna, 10 B CIO, 614 (1886); Aanaraalai Chetti t. CJoeW.,< • 

(1886); snclBeciensaTl>amMtibammadSadU( ^4(1831). 

V. Muharomad Jan, 11 A. 91, at p. 93(1888). (7) Bai Aiaba Praniwan<!a«. 19 A 

(3) Vitba) n BaUaietina, titprtf, at p (1894). 

r,!6. (8) In re Grant, 14 W. H. 47 (1979). 

(4) lb., at pp. 616, 016 Sco Dada Bhaii r. 


cT'ir'V’^ 

\^S:' '* - 



I'TATNT. 
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riR«T Sctirn 
O 7, n. 15. H. 

13. Tho rejection of the plaint on any of the ^roumls 
ci!on of mentioned shall not of jts own 

pUint'^d 9 es?oY pmiude forcc preclude the plaintid from presenting 
preienution ot fmh frcsli plaint in respect of the same cause 
ot notion. 


Effect of rejection. — The rulo, «liieh cormpoml< with fcct. .Tfl nf tliP 
Cofic nf IRTjO, and itect ,*j(5 of tiip I,i«t Code, Mp. ** o / th o'rnfmct " Tim t 
in.iv, liowcvcr. of counse, l>PC(inm, nfmr rejection, Kirrotl by bp*>c of time.(l) 
It is to l>e oli«er\e<l that the rule apjdies to rejection on any «f the 
grounds Imrcinbeforc incntione<l — that is, tho grounds in r 11 It has 
boon licM that where n pl.iint has liccn rejected for dehnilt of nppe.arancc in the 
JlamLitdar's Court under rect. Id, UoniUiy Act III. of 187C, the nile of to 
yudi’cfl/e applies (2) Such a rejcclion is nn.ilogoui r.itlmf to the procc hire under 

0. IX. r. 9. 

DocuinenU rcUtrl on in pfai'nt. 


14. (1) Where a plaintiff sues upon a document in his 
p«j«uon 01 0 .CO- possession or power, lie shall produce it in 
meat en wUeii pUiaUfi Court when thc plamt is presented, and shall 
"*** at tho santo time deliver thc document or 

a copy thereof to be filed u-ith the plaint. 

(2) Where ho relies on any other documents (wliether in 
List «f other doeu- his pos.scssion or power or not) as c^'jdcncc in 
taenti. support of his claim, he shall enter such 

documents in a list to be added or annexed to (he plaint. 

Document sued upon-— This is a ver)* wise provision, its object being 
to prevent tho dishonest fabrication of documents, (3) and to give the defendant 
notice of tlie documents relied on so as to enable him to reply to thc claim.(4) 
All documents sued upon must be produced, such as pottah (5) and litle-deeda.(6) 
A defendant is entitled under the Madras High Court Rules to be furnished 
iritli a copy of documents sued on, which ore deposited with thc plaint.(7) It 
was held in an early case, (8) that all (Jocumenls delivered should be receivetl 
and'filed with the plaint, though, if not admissible In evidence, they will after- 
wards be rejected and returned. And tho law is still tho same, tliat the mere 
production or filing of a document does not operate os its admission in evidence, 
and that it will not be put on thc record unless it is duly admitted in accordance 
with tho rules prescribed. 


(1) Kadumbuieo v Unnopoorna, 14 W. R. 
289 (1870) 

(2) Ramchandra v. Bhilubai, C B. 477 
(1882) : ref , Rajaram v Gaoesh, 21 B. 91, 07 
(1895) 5 Parusbottam v Chatargir, 25 B. 82 
(1900) s dissented from on the ground that a 
dismissal Umxnt docs not gwo rise to the 
plea of rM judicata ; Ramchandra v. Nar- 
sinbacharya, 24 B 251, at pp. 253, 254 
(1899) 

(3) PrtmsooLt. Rajkisto, 1 Hyde, 145, 140 


(1863). 

(4) Fanjab Ch C. Instr., s. 2, r. 10 

(5) Atta Oellab v Sakeeooddeen, 1684, 
W. R. 27J. 

(G) l/ekhraj Roy p. Matty Dfadhnb, 14 
W. R 95(1870) 

(7) Ilaji Mabomed v. Subba Naidu, 21 M. 
400 (1897) ; Bee os to Bombay N. W. P. and 
Fanjab Rnle^ Holcm Chand, G. P. C. 654. 

(8) Boshan Jehan r. Enayut Hossein, 
Mareh 127 (ISM) 


[I. 58.J 


I. 59.1 




Ill 
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Document relied on. — The rule requires a plaintifl to hie mth his plaint 
a list of all the documents on which ho relics ; that is, which ho is then in a 
position to know to be essential to his case, whether in liis possession or 
power, or not.(l) These words will therefore fas they now expressly state, 
and was formerly held (2) under the corresponding sect. 39, clause (1) of tiic 
Code of 1859] include all the dociunents the plaintiH intends to use in evidence, 
and not only those which arc the essence of the claim and on which 
the suit is based, (3) which arc provided for by the first paragraph. They do 
not include, however, documents tendered merely for comparison of hand- 
^vritmg.(4) 

Penalty. — ^The penalty for not producing these documents when called 
on to do so is not the rejection of the plaint, but tliat prescribed in r. 18. vj: 
not being able to put them in without t)ic special leave of tlie Judge (5) 

Inspection. — The Bombay High Court has held that it has not been the 
practice to order the plaintifi to give inspection of documents other than tliasc 
relied on in the plaint, and included in the list of documents annexed to the 
pbint as required by this rule, till after tlie \rritten statement is filed ; hut that 
this is not, however, an inflexible rule in all cases. There may be cases where 
it would be imperative to order the plaintifl to produce and gii*e inspection to 
the defendant of a document which he nuay not have mentioned in the plaint 
or enumerated m the list of documents annexed thereto (C) 

[s. 60.] 15. nVierc any such document is not in the possession or 

statement In ease of powet oj the plaintijff, he shall, if possible, 
posws'on or°p<mer" State in whose possession or poiver it is. 

[s. 61.] 16. Where the suit is founded upon a negotiable instni- 

Suits on lost oegoti- nient, a7id it is proved that the instrument 
able Instruments. jg indemnity is given by 

plaintiff, to the satisfaction of the Court, against the claims oi 
any other person upon such instrument, the Court may 
such decree as it would have ^passed if the plaintiS had pioduceu 
the instrument in Court when the plaint was presented, and had 
at the same time delivered a copy of the instniment to bo 
with the plaint. 


\ 



I 


'!l' 


“Negotiable instrument.” — ^Act V. of 1866, sect. 14. A suit will he 
the ground tliat tlie indorser refmed to give a new cheque for one lost, or 
refund the money paid for it. Tho drawer should bo made a party.(7) 


(1) Minakshi r. Velu, 8 AL 373, 374 

(1885). \ 

(2) Prems^kh v. Rajkisto, 1 Hjdo. 145 

(1863). \ 

(3) As was bcid noder the first Code in 
Kameenoe v. IIuTTomooey, Cbryton. 151 
(1864-6). 


(4) Minakshi v Vein, 8 M. 373, ^"•l 

(5) Gopal Gundapa f Vwhnu Krishna. - 
B. 971 (1897) 

(G) Khetsidas f. Narotum GordhnacO-. ■ 
Bom. L. R. 1084 (1907). , „ . 

(7) Baldeo Pras.id f. Orwh Chm'iw, - 
754 (1880). 



<a. ■'a, / 





17. (1) Saiv IN so far as is iif/icnase proru/td by the (». 62 .] 
ppednrtien of ihof- Bankers' Books Evidence .let, isoi^ ichcrc the 
(locuincut cui which the phiiiitid sues is an 
eiitr}* in a sliop-book or other account in his possession or penver, 
the plfiintid shall produce the hook or account at the time of filing 
the plaint, together with ft copy of the entry on w'hich he relies. 

(2) The C^urt, or sudi otHcer ns if appoints in this behalf, 

Oririaai eatrv to be sliall forthwith mark the document for the 
marked and rtfnrned. purpose of identification ; and, after examin- 
ing and comparing the copy witli the original, shall, if it is found 
correct, certify it to be so and rctuni the book to the plaintifT and 
cause the copy to be filed. 


Production.— It \ras Iicid that sett. 39 «t Act VIII. of 1839, which corre- 
pjiond^ w-itli this rule, did not require the Court to inspect the document, hut 
only that it should be marked for identiilcalioD and the copy coroparetl with 
the originah(l) If tho book U not produced before the suit is rcgisicrnl, but 
a day i' fixed for its production, the Court cannot, even on n conturoociou.i non- 
production of it, reject the plaint, the only effect of the oon-production being 
that provided in the next rule ns to the inndmbsibtlity of the book in evidence 
at any subsequent stage.(2) 

18. (1) A document which ought to he produced in Court !»• 63.] 
Insdmissitmtjofdocu- the plaintiff when the plaint is presented, 
meat not pro4ueed when or to bc entered in the list to be added or 
plaint Wed. annexed to the plaint, and which is not pro- 

duced or entered accordingly, shall not, without the leave of 
the Court, he received in evidence on his behalf at the hearing 
of the suit. 

(2) Nothing in this rule applies to documents produced for 
cross-examination of the defendant’s witnesses, or in answ’cr to 
any case set up by the defendant or handed to a witness merely 
to refresh his memorj*. 

Scope of rale. — ^This rule is intended not to prevent a person from com- 
mencing his suit until he has collected all his documentary evidence, but merely 
to place a check upon the fabrication of evidence bj' excluding documents not 
produced in the first instance unless a good and sufficient reason is given for 
their non-production at that time , and therefore if a document is not produced 
or entered in the list, the plaint itself cannot be rejected (3) 

“ Ought to be produced.” — See rr 14-17, ante, and notes thereto. 


(1) Atmaram v. Amirchand, 3 B. H C. R (3) Ex partt Bayachand. 8 B. H. C. R , 

03, 03 (1800 (1669) ; Mem Lai v. Kumcrji, 13 

(2) Gopal Gundapa. v. Vishnu Krishna, 22 C. W. N 797 (1909). 

B. 071 (1897). 
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“Shall not.” — ^TJic words are imperative, (1) mid proliibit a plaintiff 
fiom using any document which he ought to have, but did not produce or enter j(2) 
unless the Court exercises the discretion given to it under this rule (3) But, 
as already stated, if a document is not produced or entered, the plaint itself 
cannot be reject«l.(4) 

“Leave." — WJicre dociunents were referred to an Amcen to inspect, and 
tvoro ultimately acted upon by the Court, this was held to be abundant proof 
of ‘‘sanction,’’ the term used in the Code of 1859.(5) It is a suiEcient reason 
for the grant of leave that the plaintiff was in ignorance of the existence of the 
document when the plaint was filed ; (C) that the document was with the Collector, 
to whom it had been sent for the purpose of being stamped ; (7) or that the 
Court is satisfied of its bond fide nature and reliableness ; (8) or if there is no 
doubt of the existence of the document at the date of suit (9) The question 
of reception is one of discretion, which will not be interfered with on appeal ilO) 
M'here, however, Idiusra papers which formed the very essence of the action 
were not filed or produced, tlie Court was hold to have been justified in rejecting 
them when subsequently tendered in evidcDce.{ll) 

“ Received in evidence." — ^Merely giving a document to a witness to 
refresh his memorj’ is not receiving it m evidence, for a document may be so 
used which is not evidence in itseH.(12) Such a document is therefore expressly 
excluded from the section 

Appeal. — The reception of evidence afterwards irith leave is not a ground 
of appeal. (13) Tlie admission is conclusive even when no reasons arc gi^6S> 
and the Appellate Court cannot refuse to consider the admitted documen * 
as evidence , (14) though, of course, the Appeal Court may attach such veigh 
to the document as it thinks proper, or say whether it ought to be treated os 
evidence ns against particular parties to the suit.(15) But the refusal to receive 
a document may be a good ground of appeal.(16) 


(1) Hitcbie V Gladstone, 1 lod Jur , O 8. 
125(1862) 

(2) Frcoisook v Hajkrnlo, I Hyde, 145 
(1862-63). 

(3) Lopez t Dnberg, W R., 1864, Act X , 
67 (1863). 

(4) Ex -parte Ita^-schaDd, 2 B. H C. R., 

A. C. 366 (1865), Gopal v. Vishou, 22 B. 
071 (1897) 

(6) Gosam Tola r. Raja BukmiaibalUb, 3 

B. L R., r. C. 31 (1869) j s. c., 13 M. I. A. 
77, 83 TIio AlLthabad iligh Cburt Rulce, 
46 (i), require that tbo Icaec, together with 
tlio reasons, thcre'ore be giriMi by a written 
order signed by the Judge. 

(6) Ritchie v. Gladstone, 1 Ind Jur , 0. 8. 
125 (18621. 

(7) Ex parte Kayachand, 2 B. H 0. R , 
A C. 3G0 (1865) 

(8) Atta OolUb p. Sukceooddien, 1864, 


W. R. 271 (1863). , 

(9) Deridns v Pujada, 8 B. 377 (IS”'’ 

(10) Atta Oollah v Sukeeooddsen, ■ 

Vide port. ,eir R 

(11) AmurChandv.RamRuttuD.leU' 

CS72) p. 

(12) Eamji v. Eangayya, 1 3I- ^ . 

J68 (1863) ,, , o 

(13) Gosain Tota v. Raja RuktnmilwH;^'’’ 
B. L R , P a 34 (1869) ; s c , 13 I'l- J- 

(14) JI.n.k.l,i V. Vrfn, S SI. 373 (1S3« , 

(15) Akbur Ali v. Bhyea Lai, o 

(1880) . y 

(16) Mahadcrappa f. Srinivasa Rau, * 

417 (1881); Devidas r Pirjada. » " 
(1884). In Atta Oollah •• J 

1864, W, R 271, the , Xuft 

received the document and the Higi 
declined to interfere in epecial nppe® • 



• ORDER VIII. 


Tl'nV/tfJi Statement and Set-off. 


1. The defendant may, and if so required by the Court, shaUli.iiO;tt. 

or Lcforc tlic first licaring or within such 

time as the Court may permit, present a yrntXan 
statement of his defence. 

“The defendant.’’— Tlic rule has been reconstructed and Bhortened. It 
formerly commenced " The parties." Ordinarily tliw xrns the defendant But 
a plaintin may, after lie has fded a plaint, put in a uthten etatement, or it 
may bo called for by the Court under r. 0, post. A Court has no authority to 
receive a «Tittea statement in a suit from one who is not a party, or to permit 
Buch a person to appear at the hearing (1) A third p.irty will not bo allowed 
to file a statement for a pUintid or defendant who has neglected to do so hmi* 
self (2) But if the parties arc present m person or by pleader, the mere 
fact that the defendant lias not filed a nriUen statement does not warrant 
the trial of tlic suit ex parte (3) As to the presumption of authenticity, see 
below.(4} Tlie corresponding section to this m the Co<le of 1859 was 
sect 120. 

"At or before the first hearing.”— Sec notes to r. 9, post Under the 
Code of 1809 the word "le/urc" did not occur, and it was therefore held that 
the admission of written statements on peveral dates was wrong (5) Written 
statements may now be received at any tune, provided it is before tlic first 
bearing or by order of Court under rr G and 9 Beasonablc time should be given 
to a defendant to file his written statement. (G) 

“Present.” — The word formerly used was ‘‘tender'' The production 
of the written statement at the trial was held (7) to be the tendering under 


(4) Suoremlronalh Rojv IIceromgnecBur- 
monce, 10 W R. P G. 35, «t p 42 (I6G8) , 
Itodha Pissad Sing v Lai Sahab Rai, 13 A 
53, 04 (1690) 

(5) AhMaLce v Torab All, W. ft (1804), 
p 44 

(C) Lokhenatb Thakoor r. Sobanath 
Mtsser, 5 W. R 39(1866). 

(7) Kesbavii Naik v Kasarvanji Ardcitr, 
10 B. H. a R 423, 427 (1873). 


(1) Jloluranco Sumoraoyec v. Bykunt 
ChunJer Mustofee, 23 W. R 17 (1870). 

(2) Denoinoyeo Dossco v. Tara Churn Coon 
(loo, Bourkc, 153 (1605) [application by son 
to filo written statement, alleging his interest 
as rcreisioncr, his father, tho plaintiff, having 
gone away without filing a WTitten statement 
after ho had been ordered to do so] 

(3) Sivarajadham v. Kiippagantulu, 2 M. 
II C. ft. 311 (1805) 
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the Code of 1859. But do»t it would ap])ear to be the presentation of the written 
statement, whenever that may be. 

“"Written statejneni.** — It lias been said tliat English rules ore to le 
.ipplied with diecrction in this country, where a strict system of pleading hns 
not hitherto been followed ; but here, ns cvcrywJiere, the first object of 
pleading is to inform the persons against whom, the suit is directed what the 
charge is that is laid against them. The principle is equally >'alid as applied 
to cither party in the cause. Amendments havc,„howcvcr, now been intro- 
duced into the Code to secure a stricter and raoro accurate system of pleading. 
Under 0. XIV. r. 3, jwal, the Court frames the issues according to the 
allegations in the plaint and iiTittca 8tatemcnt.(l) As to the nature of a 
written statement, sec notes to 0. VI. r. 2. The effect of » written statement 
may be considered from the point of aiew of the plaintiff or defendant. 
regards tho former, he has to prove his case. He may, however, be 
from doing this, in whole or in part, by the admission of the defendant. 

13 not admitted must be provcd.(2) An admission may not only opcroletoreiiein 
the plaintiff in his proof, but it may shift the burden to the defendant ( ) 
It lias sometimes been supposed that no portion of a defendant’s WTitfen 
statement can be read against him without tlie whole statement 
read. The true lule, Jiowevcr, is thU : that if a man makes a qualin 
statement (4) you cannot use the statement against him apart from 
qualification ; not that if a man makes a scries of independent unquaha 
statements any panicubr one of those statements cannot be used again 
liun.{5) A written statement cannot, of course, bo read against any 
party save him by whom it Las been made or those who aie bound by 
admission (G) An admission by one defendant does not bind the others (i 
Looking at the matter from tho point of view of the defendant, 
written statement is, of course, not evidence so as to dispense the 
from pxo\'ing the facts stated , (8) nor is it evidence in the defendant s 
80 that if a defendant admits one fact, and thereby dispenses with proof o » 
lie IS not entitled to say that the plaintiff has relied on his etafeincn 
evidence, and that he, the defendant, is in consequence in a position to c ^ 
that the whole of it may be read as evidence in his favour.(9) 


(1) Burjoi]i Cuisetjt v. Slunchet]! Ka- 
Tcrji, 5 B. J43, 152. 163 (1880). 

(3) See Burjorji Cutsetjl v. Aluncherji 
Kiiverji, S B. 143 (1880) , Bro)o Bajkuhoru 
V Bishon.tuth Datt (1864), W. B. 303, 300. 

(3) Sec Sfaniklal Baboo r.Ranulas Alarum' 
dar. 1 B. L K„ A. a 02 (18C8) 

(4) Poolin Behareo Sexn v. Watsoo 5. CV> , 0 
W. R 100 (1808) foTcrruIing Kobeeo Kishcii 
r. Shofatoollab, 1 IV. R 24] ; Baclha CSiurn 
Cliowdhiyt Chunder Alooce Sikdar, 0 It'. B. 
300 (1668), Bajfth Nilmon^ Singh v. Ra* 
(nanoograh Boy, 7 W. R. 29 (1867). 

(5) Baikantbanath Kumar v. Uiiandra 
MeUan C'bovrdbry, 1 B. L. R., A a 133, 137 


:1868). ^ .jp, 

(6) Juggesaur Mookerjee v. Cupt® 

3tr B.50(16CO). , „,„Lb. 

(7) Seo ib. ; Lachmau Singh i’. 

5 A 395 (1881); AzixuIIah Klian 
\li,7A 35.3(1885); Kalilhitt Jh»‘- 
\li, 1C C. 627. C35 (1888). .. 

(8) Ijjutoollah Khan r. ^ 

iLffJL. 12 W. R. 30 (ISCDj; 
xeshee v. Koylash Chunder Hitter, . . 

193 (1807); Juggeesiir AlooVerjcc ^ ^ 

iishen. 6 W. R. 50. 51 (IS06) i Sha^fX 
uras f. Shaikh Bhunoo, 

(0) Shaikh Shurfuraz r. Shaikh 



•V. 


^ ’ wuiriKN .stati:.M!:nt and sin'-oi F. 721) 

in Indian Courtt have not hitherto Ixi'n construed nitli the same strictness no 
pleadings in English Court s,(l) and therefore a mere omission to deny an allega- 
tion has not always been taken ns an admission of it so as to dispense the plaintiff 
from proof of the fact alleged (2) Stricter rules have now been intro- 
duced {sec 0. Yin. r. C). As against the party affected his statement 
primarily operates by way of admission and not eBtopj»cl.{3) If a party 
wishes to give e\idcncc of a fact of which he became aware after ho lias filed 
his plaint or WTitten statement, ns tlic case may be, he should file a 
written statement or supplementary written statement l>cforc the hearing (f) 
If leave IS given to file a further written statement on or before a particular 
date, It will not, if filed after that date, be ordered to be taken off the file if 
the opposite party lias delayed to make an applicixtion until the tnnl.(5) 
Where an oditional ssritten statement sought to be admitted was incon- 
sistent with the original written statement, the Court said that in such 
cases there was a difference between an appheation by the plaintiff and by 
the defendant. The plaintiff would not be allowed to file such a statement. 
It allowed the Cling on payment of all costs, observing, however, thst tie 
supplementary written statement would rightly be the subject of strong 
comment at the hearing (C) The Code, it was held, did not contemplate t)ic 
filing by a plaintiff of a mitten statement after seeing the wTiltcn stotement 
of the defendant and by way of rejoinder thereto (7); but ir C and U 
refer to srritten statements in answer to claims of set-off. A arntten statement, 
whether it be called for by the Court after the fust hearing or is filed by the 
parties under this rule at or before the first hearing, ueed not be 
stamped (8) 


2 . The defendant must raise by his -pleadimjs all matters 
New facts must be u'hich show the suU not to be mamtainahle, or 
specially pleaded that the transaction is either void or voidable in 

2)01711 of lato, aiul all such grounds of defence as, if not raised, 
u'ould he likely to take the ojrpositc ‘party by surjtrise, or would 
raise issues of fact not arising out of the jilaint, as, for instance, 
fraud, limitation, release, payment, performance, or facts showing 
illegality. 

Specially pleaded. — “ It often is not enough for a [wrty to deny an 
•allegation in his opponent’s pleaibng, he must go further and dispute its 


(!) Kawab Nazim e Omrao Brgam, 121 
W. U. 59, CO (1873), and case cited la next 
note. 

(2) Natha Siogh f. Jodba Smgh, G A -lOG, 
413 (1884). 

(3) See Abdul Rabun t‘ MadharraT Ap.iji, 
14 B. 78. 82 (1880), Maharajah Mirza 
Ananda v. Pidaparti, 13 I. A 32, 42 (1880) , 
5Ima Konwari v. Joggut Setam, 10 C. 19i> 
(1883) (petition^ , SladbopcTsad v. Gajadbur, 
11 C. Ill (1884) 

(4) Muncbcishaw Uezoaji t. New Dhur- 


rum-M!}-, dc , do , 4 B 076 (1880). 

(0) The Nc» Flcmiog and Spunmg, itc , 
Co V Kessowji Naik, 9 B 373, 381 (1880) 

(6) Dasimani Dost r Srinath Chose, 3 

BLR App II (1809) S<.c, however, 

observations of P C in Douglas v Collector 
of Benares 5 M I A 271. at pp. 289, 290 
(1851) 

(7) Jadub Ram Deb r Ram Lochun 
Muduck, 5 W. R 86 (1866) 

(8) la re Cherag All, 12 C L R. 3C.7 
(1882), Nagur Yekiwth, 5 B. 400 (1881). 
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introduced I'y the Juihcatiiru Act. rorincrly Hie defendant was allowed to 
[ilead what wai called “the goneral issue,’’ » “that he was not guilty,” or 
“ that lie never was indebted ns alleged,” both of which were conclus!on.s of 
jnixed law and fact. Now a defendant may no longer deny generally the facts 
alleged in the Statement of Claim. He must take each matter which is 
alleged against him separately, and either admit it, or deny it, or say that he 
does not admit it. “ It is not merely denial which is meant ; the rule covers 
non-admission ” as well Whether the defendant says '* 1 deny ” or “ I do not 
admit,” he is equally bound to deal sjK'ciGcally with each allegation of fact 
of which he docs not admit the truth.(l) This is the general principle W’liich 
now governs every traverse. And in order to make this general principle 
quite clear, special instances arc given in subsequent rules (Enghsh) (2) “ Jn 
actions for a debt or liquidated demand in money, comprised m 0. 3, r C 
(Enghsh), a mere denial of the debt shall be inadmissible ” (English 0. 21, r. 1). 
“ In actions upon bills of exchange, promissor)' notes, or cheques, a defence 
in detual must deny some matter of fact, tg. the drawing, mating, endorsing, 
accepting, presenting or notice of dishonour of the bill or note” (Enghsh 
0. 21, r. 2). ” In actions for goods bargained and sold, or sold and delivered, 
the defence must deny the order or contract, the delivery, or the amount 
claimed ; in an action for money had and received, it must deny the receipt of 
the money, or the existence of those facts which arc alleged to make such 
receipt by the defendant, a receipt to the use of the plamtifl” (Enghsh 
0.21,r.3). 

“Deal specifically."— 'What is meant hy dealing specifically with an 
allegation of factl It mc.ans that the party pleading must make it perfectly 
clear how much he admits, and bow inucli of it be denies If he docs this the 
Court will not quarrel with the phrase which he uses He must not deny cn 
bloc evcrj'tliing alleged against him A defendant ni.iy not now plead 
" that he denies specifically every allegation contained in the Statement of 
Claim (or plaint).” Still, in order to deny specifically, it is not necessary to 
ivrite out every sentence in the Statement of Claim and traverse it in detail 
It is sufficient when deahng with matters of inducement or any other allega- 
tions which do not go to tlie gist of the action, to plead that “ the defendant 
denies each of the allegations contained m paragraph 8." This will have the 
same effect as copying out the whole paragraph and constantly inserting 
“ not.” But when the pleader comes to those allegations which are of the 
gist of the action, he must be more precise lie must plead • “ The defendant 
never agreed as alleged,” or “ never spoke or published any of the said words,” 
or “never made any such representation ns is alleged in paragraph 2 of the 
Statement of Claim.” (3) 

Sometimes, in order to obey the rule and to deal sjiccifically with every 
allegation of fact of which he does not adnut the truth, it is necessary for the 
defendant to place on the record two or more distinct traverses to one and the 
same allegation. Thus, if he pleads, " The d'*fendant never broke or entered 
tho plaintiff’s close,” he thereby adnuts that the clo«c in question belongs to 


(1) Per RLR , m Thorp v Ilolds- 

lorth, 3 C D p. GIO. 


(2) ADnaal Practice, notes to O 13, r. 17. 

(3) Ib 
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the plaintiff. If lie intenda at the trial to deny that the plaintiff owned or 
possessed that close, he must aay so distinctly and in a separate plea. If tc 
wshes to raise both defences — i.c. to deny the act complruned of, and also tk 
plaintiff’s title to the land — he must put on the record two separate paragraphs 
c.g.: 1. “The defendant never broke or entered the said close.” 2. “Th'^ 
said close is not the close oi the plaintiff.” Merely to deny an allegation in 
terms will often bo ambiguous and therefore evasive. The pleader must alwajs 
answer “the point of substance” alleged against him, otherwise his pleading 
wll be deemed evasive (r. 19, corresponding with next rule). And, if an allega* 
tioii he made against him, nith details of time and place, etc., he must denp 
the substance of the allegation and not confine himself to denying it along with 
those inessential dctails.(l) 

“ Each allegation of fact.” — Only allegations of fact should be deaudi 
matter of law should not he traversed. And the defendant should never 
matter not alleged against him : he should he content to answer whst is h' 
against him in the Statement of Claim and not trouble about any other niaffers 
which the plaintiff might have, but has not roised.(2) Moreover, it is no pal 
of his duty, when ilrafting his defence, to anticipate what the plaintiff 0*7 
iicreafter allege in bis reply (3) 

Except damages." — “ No denial or defence shall bo necessary as 
damages claimed, or their amount ; but they shall be deemed to 1^ put m >‘’su 
in all eases, unless expressly admitted ” {English 0. 31, r. 4). This role app « 
to damage of all kinds whether special or general, and whether the alleged daosg'^ 
Is part of the cause of action or not.(4} 


4, Where a defendant denies an allegation of fact 


Evasive denial 


flaint, he must not do so evasively, hid , 
the pennt of substance. Thus, if d is ai 
that he received a certain sum of money, it shall not be 
deny that he received that iiarticular amount, hut he must deny 
he received that sum or any fart thereof, or else set out hou' 
he received. And if an allegation is made tviih divers circumsiai 
it shall not he sufficient to deny %t along tvith those circzanstance • 


Evasion. — ^The pleader must deal specifically ^Yith every » 
of fact made by his opponent — that is, ho must either admit it frankly o 
it boldly. Any half-admission or half-denial is evasive. Thus a dc 
these words, “ The terms of the arrangement were never definitely agree 
as alleged,” was held evasive. Jesscl, M.B., said : “ The defendant is 
to deny that any agreements or any terms of arrangement were ever c 
if that is what he means ; if he docs not mean that, ho should say t e 


(1) Annual Practice, notes to 0. 19, r. 17. 
Sco next rule. 

(2) Bassam r. BoJge (1893), 1 Q. B. C7i 

(3) .tnn Pr , noto O. 10, r. 18 


(4) Ib. ; Wilby v. Elston, « C. 
(1849); 18 L. J. a r. 320{ andsco 
marks of Hawkins, J., in *" 

Durham, 21 Q. B. D. p. COS. 


B il2 
there- 
Earl of 
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were no terms of arrangement cnnie to except the folloti-inp terms, ftnil then state 
what the terms were/' (1) 

“Point of substance." — Again, a traverse often becomes evastse if it 
follows too closely the precise language of the allegation traversed. Thus, in 
TiMesley v. Harper (2) the Statement of Chaim alleged that the defendant 
offered the plaintiff a bribe of £oOO. The defendant pleaded, following the 
exact words of the Statement of Claim, that ** the defendant had never offered 
the plaintiff a bribe of £500," which would have been true if he had offered 
£100 or £499, or any other sum. Fry, J., held that the substance was that a 
bribe bad been offered and that that a as not fairly or substantially denied. 
The defendant should have pleaded that lie never offered “ a bribe of £500 or 
any other sum.” Leave to amend was eventually gi\cn.(3) 

• “Along with those circumstances.”— That is to say, if the plaintiff 
alleges that he “ paid the defendant £500 at 35, Fleet Street, on SIhrch 3rd, 
1901, in the prevneo of A B it is an evasive traverse for the defendant to 
plead : “ The plaintiff did not pay the defendant £500 at 33, Fleet Street, on 
March 3rd, 1901, in the presence of A.B ” For ho might have paid the dcfenilant 
£500 on another day or in another place, or when A.B was not present. And 
these details are only "circumstances”; they arc not of the essence 
of tho allegation It is sufficient and proper for the defendant to answer the 
point of substance and to plead : “ The plaintiff never paid the defendant £500 
or any other sum.” (4) 


5 . Every allegation of fact iu the platiU, if not denied 

SfecfcM 

stated to be not admitted tn the pleading of the 
defendant, shall he taken to he admitted except as against a person 
under disahtliiij : 

Provided that the Court may in its discretion require any fact 
so admitted to he proved othcrivise than by such admission. 


Answering opponent’s pleading — The rules of 0 \T-V1II, have 
defined both the manner in which each party should state his own ease 
and also prescribe how he should answer Ins opponent’s pleading. The main 
object of the latter rules (5) is “ to secure that each party in turn should fully 
admit or clearly deny every material allegation made against him so that they 
may promptly arrive at an taue Wth this object three general principles 
are declared : — 

1. It is not sufficient to deny generally the matters alleged by the opposite 
party, but each party must deal specifically with each allegation of fact of which 
he does not admit tho truth (0 VIII r 3). 

2. When a party in any pleading denies an allegation of fact in the 
previous pleading of the opposite party, he most not do so evasively but answer 
the point of substance (0 ATII. r. 4) 

(3) 10 G. D 393 

(4) Atm. Pr, note to O. 19, p 19 

(5) Ib., r. 13. 


(1) Ann. Pr., note to O. 19, r. 10; Thorp 
i. Uoldsworth, 3 C. D. p &41 

(2) 7 C. D 403 
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(3) The ruUs relating to a tcrUten statcmejit hij a defendant 
applif to a uritlcn statement in answer to a claim of set~ojf. 

lUustraltons. 

(fl) A bequeaths n3.U,000 to B and appoints C b'is oxcculor and residuary 
legatee. B dies and D takes out administration to B’s effects C piys 
Rs 1,000 ns surety for D j then D sues C for the legacy. C cannot set off the 
debt of Rs 1,000 against the legacy, for neither C nor D fills the same cLnrncfct 
with respect to the legacy as they fill with respect to the payment of the 
Rs 1,000. 

(t) A dies intestate and in debt to B C takes out ndmimstratiou to A’s 
effects and B buys part of the effects from C. In a suit for the purchase-money 
by C against B, the latter cannot set off the debt against the price, for C fills 
two different characters, one os the vendor to B, in which he sues B, and the 
other as representative to A 

(e) A sues Bon a bill of exchange. BaUcgestliatAhaswrooghiUynoglcctcd 
to insure B’s goods and is liable to liioi in compensation which be claims to set 
off. The amount not being oiccrtaincd cannot be set off. 

(d) A sues B on a bill of exchange for Rs 500 B holds a judgment against 
A fop Rs.1,000. The two claims being both defimte pecuniary demands may 
be set off. 

(e) A sues B for compensation on account of trespass B holds a promissory 
note for Rs.l.OOO from A and claims to set off that amount against any sum 
that A may recover in the suit. B may do so, for, as soon as A rccover.s, both 
sums are definite pecuniary demands 

(/) A and B sue C for Rs 1,000 C cannot set off a debt due to him by 
A alone. 

(9) A sues B and C for Rs 1,000 B cannot set off a debt due to him alone 
by A. 

(h) A owes the partnership firm of B and C Rs 1,000 B dies, leaving 
C survivin'^. A sues C for a debt of Rs 1,500 due in bis separate character. 
C may set off the debt of Rs 1,000. 

7. Where the defendant relies upon several distinct grounds 

Defence or set-off ^ ^^'off founded iipon Separate 

founded^ on separate and distinct facts, they shall be staled, as far 
O'ot^nds. Qg separately and distinctly 

8 . Any ground of defence which has arisen after the mstitu- 
New ground of de- tion of the suH OT the presentation of a written 

fence statement claiming a set-off may be raised by the 

defendant or plaintiff, as the case may be, in his written statement. 

Set-off. — This is sect. Ill of the former Code with the amendments noted 
m itahes, and with the oiniasion of the second paragraph of the former section 
dealing with inquiry. The limitations in jurisdiction which it contained have 
been transferred to the first clause, and the rest of the paragraph was probably 


\ 
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considered unnecessary. The third clause lias been added. R. 7 is taken from 
English 0. 20, r. 7. R. 8 is new. 

This rule deals wth the cross claim known as legal set-off, and wliich is 
a claim or demand which the defendant in an action sets off against the cbim 
of tlic plaintiff, as being his due, whereby he may extinguish the pLiiEt:^* 
demand, eitlicr in whole or in part, according to the amount of the sct*ofl(l) 
It is to be distinguished fromaplcaof payment.{2) The defence of parent do^s 
not admit that the demand sued upon is just ; it attacla the plaintiff's claim, 
and urges matter to defeat or at least reduce it on account of some matter con- 
nected tliercwitli. But set-off arises out of a transaction extrinsic of the plain- 
tiff’s cause of action, being a mutual independent claim. Again, wliOe set-o5 
is the creation of law, payment is an act of the defendant’s consent, express or 
implied. (3) 

There is a distinction, also, as regards the mode of pleading. A set-^ is 
a cross debt or claim, on which a separate action may be sustained. Ri}' 
tnent can only be the subject of defence to another’s action* Set-off may m 
pleaded or not, at the defendant’s pleasure. Failure to do so will not bar a 
suit by him for the amount of the set-off, as is the case with the defence e 
pajTnent. Set-off must be specially pleaded, and the facts constituting i 
proved by tho defendant as if he were him.«elf the plaintiff to anof w 
action.(l) Recoupment, which is the keeping back of something 
there is an equitable reason to withhold it, is also to be distin^hM 
from payment and set-off. It can only extinguish the plaintiff’s 
in whole or in part, and can never lead to a decree in the defenaa® 
favour.{6) * j 5 o 

Common law did not recognize any right of set-off. A defendant wi^ 
had any cross claim could not raise it in the plaintiff’s action. He had to b 
a cross action. Legal set-off is tlie creation of Statute ; that is. _ 
allowed a set-off, it must be shown that there is a statutory ng 
Successive but limited Statutes were enacted to remove the defect a 
inconvenience arising from this non-recognition and consequent circiii y^^ 
action, and tho right to plead a set-off was first conferred by 2 Geo. II ^ 

A set-off was allowed in certain cases (7) It was a defence proper to the P 
tiff’s action, defeating ox reducing a plaintiff’s claim. It was a ® 
and not a sword (8) It ivas allowed only in n limited number of cases, 
when establislied its effect was to ehow that tho plaintiff could not recover^ 


(1) Black Diet, p 422. SecLthnt Gopa 
Saran, 0 A. 35J, 355 (1834), os to the general 
principle of Eet^oif which lias been hckl 
applicable in a cose not proviiled for l.y the 
Code, and is recognized in other sections, vir 
210, 231, 246, 247 

(2) Koonjo Bchary f. Nilmoney, 4 C. I* R 
2% (1870) 

(3) 8ee Hiikm Chand, C P. G. 751. 

(4) Watcrin8nonSet-off,52;HakinChaml 
C. P. C. 762 ; Dale r. Sollett, 4 Barr. 2133 , 
Dinwiddle tv Bailey, 0 Ves 142 ; and at to 
the difference betneen a right of account and 


act-off, SCO Ranger v. Great Western Rj- 
5ir.LCas.91. A plaintiff cannot compe 
defendant to set-off : Ramdoo PA * ’ 
21 0. 419 (1803) 

(6) Sec the subject fuUy ihscu.«etl 
Ifukin Cliaud, C. P U. 754-758. 

(C) Liskeard, etc , Ry. Co r. CaraJon 
Co , 18 Times Rep. 1 

(7) See the nolo in Ann. Pr , 19d5, pp ' ' 
and 281, on the subject of sct.off and coun 
claims by Mr. Blake Odgers, K.Ci 

( 8 ) T’erCockburn.C.I.inSfookcf.TajIo . 

5 0 B. D 675. 
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all, or was cntitlotl to recover Ic'S than wliat was ebimed, and if the debt due 
from the plaintiff to the defendant exceeded the amount due from the defendant 
to the plaintiff, the defendant could not before 1870 recover the difference in 
the plaintiff’s oction ; he could only srt off an amount equal to the plaintiffs 
claim, and had to bring a cross action for the l>alanco. 

Equity, however, allowed a fot-off subject to certain restrictions and 
limitations. Equitable tet-off was allowed where the p.arty seeking the 
benefit of it showed some particular equitable ground lor being protected 
against his adversary’s demand. The existence of any p-irticular condition 
was not considered absolutely neres-sary for allowing the set-off, though the 
mere cdstcnce of cro^s demands was not considered sufficient. Some of the 
grounds most often shown for equitable set-off were the common origin of 
and connection between the demands; mutual credit; the inability of tlic 
defendant otherwise to recov'cr, and in cases of assignments and trusts (1) 
Up to the date of tho Judicature Act, 1873, there was thus both the statutorj’ 
or legal set-off and equitable set-off, both of which were subject to certain 
limitations. 

Though tlie old law as to set-off still remains in force, the Judicature Act 
created the modern counterclaim. A set-off lemains procUely what it was 
before the Act, and every other kind of cross claim is a counterclaim. Tlie 
differences between the two ate very considerable. 

A set-off was allowed only in certain cases. Legal set-off was confined 
to tho cases mentioned by the Statutes. Equitable set-off applied only when 
the cross claim arose out of the same transaction, no set-off being allowed unless 
defendant’s claim had some lelation to the plaintiffs demand; but every 
cross claim of whatever kind can now m EngUnd be pleaded ns u counter- 
claim. The claim and counterclaim may arise out of entirely different trans- 
actions, 80 long as they can conveniently bo tried together Thus a tUim 
founded on tort may be opposed to one founded on contract, and tnee rersd, 
Nextly'a counterclaim is not, like a set-off, a mere defence , it is substantially 
a cross action. The effect of tliis is that if tho defendant’s claim exceeds that 
of the plaintiff he will be entitled to a decree for it m the pUiutifTs action, and 
need not bring a separate action for the securing of the excess of his claim ovt'r 
the plaintiff's claim. 

To Bum up : there were thus m English law three varieties of cross .ciauus — 
(a) s(l-ojf, which might be (o) legal wiiere the amount to be set off was a liquidated 
demand within the Statute, and (h) tquitable where, though the amount was 
unliquidated, the cross claim arose out of the same transaction as tliat sued 
upon ; and (b) countcrclawi, whicli goes b^ond both, and allows all sorts of 
cross claims, even those arising out of different transactions, subject merely to 
the convenience of trial. 

In this country, however, there is no countercUuii m the eense stated (2) 


(1) See Ilukm Chand, G P. C 75U-707. 
The subject of set-oS sed counterclaim will 
bo found fully discnased in tbis Author’i note* 
to sect 111 of the last Code. 

(2) See Abul Ilasan r. Cobra Jan. 5 A. 301 
(1883), where Straight, J, pointed out that 


the Iniltan Law of Procedure did not sanction 
a set-ofl or counterelaim in all ibo cases con- 
templated by the EngUah Su|ireino Court 
Kulos , and Secretary of State c Madane Lai, 
13 A. 29C, 29!>. 300 (1891). per Mahmood, J. ; 
Roulct r. Fctteilc, 1811 717 (1891) (under the 

3 B 
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Set-off, however, had long been, prior to the enactment of sect- 121 of the Cole 
of 1859, recognizotl. A rule of legal set-off in India is contained in this 
rule which is only an amplifies! version of sect. 121 of the Code of 1S59, 
ns that section was construed Ly tljc Indian Courts. It has, hosrerer, 
been held that tlmt section and the section in the last Code conespond- 
ing with the prt-sent rule only laid dorni n rule of procedure in repaid 
to casas of set-off, hut were not c.Tli.iustivc of those cases, and that it was r.ot 
intended to take anay any rights of set-off, whether legal or cquitahlc, whifh, 
parties would hare independently of it (1) And it is well settled that Indian 
Cotirts may allow equitable set-off in cases in which Equity Courts in Engiana 
allow the same, even thongh such cases do not fall within the language of the 
present nile.(2) Cross claims are thus in this country limited to cases oi srt-o. 
(as distinguished from counterclaim), whether such set-off is leg*'*' 
equitable. It is, however, to be observed that under this rule a set-off is ^ 
as a plaint in a cross action, so that the defendant may get a 
for it, whereas, as alre.ady pomted out, set-off, prior to the Judieatare ^ e • 
could only reduce or extinguish the plaintiff’s claim, and a separate ac i 
would have Lad to he brought to recover tJie amount of any excess bej'on 
plaintiff’s claim. ^ . , ,ja 

In pleading a set-off the defendant assumes the position of a p*** ' 

and is required to prove the same facts which he would be required to 
if he Lad brought an original action on his demand. The plaintiff ca 
by taking a dismissal of the suit, ovoid an inquiry into the ® 
set-off. Vide post. In a suit for rent due on a tnohirari tenure held 7^^ 
defendant, the defence was that he was entitled to set off again-st 
claim a certain sum due to Jiim on a decree passeil by the Pri \7 Council 
the same parties It was held that the set-off could be entertained and 
into, the decree of the Privy Council not being under execution, and toe . - 
of the last Code being inapplicable to the case (3) ^ 

The present rule docs not, of course, affect the special 
relating to bCt-off in proceedings in insolvency (4) and in the win s* 

C'odo ft cross claim cannot bo sot up as a in b. 2IG of tbc last Code: 
defence, except when it arises out of tho eery Chettiar i* Hfuthuawami AiyaDg^^ ‘ 

transaction sued upon, and IS in the nature of 481 (1907); Kalanand Siagh *' 

asct-oil}; Fakir C3iandrfl DuUa e. Gisbome, Das, 19 0. L J 152(1913) 

8C W. N. 174(1903), where a ect-off was dis- (2) Brojendm Nath Das litas 

allowed as being based upon aeeparatc trans- Jute JIiU, 20 C. 527 (1893) ; 
action. S. 128 (c) allows of rules being made Durga Prasad, 15 A. 9 (1893)^ 

(I ) CJarfc r. Rothnavaloo, 2 Jt H. G R. Ram w Ram Prasad, 27 A I4 j ( 

29G (1805) ; Kjstnasamy PiUai v llunicipal tide post ; Dobson & Barlow t Fatif 
Cbmtnissioners of Madras, 4 JL H. C R 120 nmg, etc , Co , 21 B. 120, J33 J j,' 
(1808); Kishor Chand Qianipalal w. &Iad- Chandra Dutta r. Gisborne & 
howjl ^’issam, 4 B 407 (1879); Bookminy 174 (1903). 

Bnlbubr MulkJ«mania,9a 014.918(1883). (3) Ehatath Prosad Sabi r. ^’ ^6 

Bbagbatv.Ramdeb, lie 557(1883); PTagi Koe^.8aW.^\ c.Sb 

Lair Maxwell, 7 A 284(1885); Chisholm i (4) See Insolvent Act. H & >- 
Gopal Chunder, 16 G 7X1 (1889); Cobmd e. 39; Miller t*. Beer. C G L. « - ^ ^ 
P.sfshfld r. Mnrrcc Brewery, 1885, P. R. No. (di*t. Young v Bank of Beng^» ^ ^ jnilui, 
47. ThisviewrecoiTodBtatutoryrecogBition (1830)); Miller t’ Naliona sn 
by the addition in 1888 of the last {taragraph 91 C. 140(1891} 
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of limited companies (1) which have been embodied in the Acta goa-eming these 
proceedings in India. As to the Transfer of Property Act, (2) and the special 
cross claim (3) provided for by sect 95, ace below. As to the decree when 
aet-ofi is allowed, and effect of decree na to sum nw-irded to defendant, seo 0 XX. 
r. 19, post. 

Equitable set-off. — It has already been atatod (4) that this rule docs 
not take a^vay any rights of equitable set-off (5) which parties would Imvo 
independent of it. The statutory rule of set-oil is absoluto in its terms, and 
where a case is within it a set-off is given ns of right ; but equitable «et-ofi, 
from its very nature, depends on the equities of each particular case, and there- 
fore on the discretion of the Court. It cannot be claimed as of tight, and will 
be allowed only where the Court deems it equitable to allow it in any casc.fG) 
though the Court will ho guided in the exercise of Its discretion by the decisions 
of the English Equity Courts, which have been rccognired in this country (7) 
Equitable set-off exists not only m eases of mutual debts and credits, but also 
where the cross demands arise out of one and the same transaction, or are so 
connected in their nature and circumstances as to make it inequitable that the 
plaintiff should recover, and the defendant be driven to a cross suit (8) Thus 
unascertained damages for partial breach of a contract may be set-off in answer 
to a claim for money duo on that contract, so far as it was fulfilled, as tlie cross 
demands in such a case are connected with the same traiLsacttOD, and arise out 
of one and the same contract ; (9) and m a suit for ancars of salary there has 
been allowed to be set off the value of goods and property damaged, lost or not 
accounted for, by the plaintiff (10) Wiero a defendant sot up an agreement 
to the effect that the rents payable on account of lands hold by the plaintiff 


(1) See Act VI. of 1882, s 150 

(2) See ShiTS Devi v. Jflru Hoggadc, 15 M 
200 (1891) [waste by mortgagee in rosaession] 

(3) Roulet f Fettoile, IS B 717 (ISOB. 

(4) Vtde anti, p "33 

(5) As to the meaning of, geo alio p 737, 

anlr. 

(G) Oobion anil Barlow r. Bengal Spinning, 
ctc,Co,2lB 120,atp 13o{189G),wlicretlie 
propo'cd set-off was ilisaUawcil, there being 
no equitable grounds for admitting it, and 
there being likely to lx- great delay m inres- 
tigating It. 

(7) See Hukm Chand, C. P C. 778 . cquit 
able set-off was rcry early recogmted, ndf 
nnie, p 733; and Ramagopal e Malhkkar- 
janudu, 1 >I IL C R. 390, where the Court 
obseri-cd that the question should be dealt 
with on the principles of English Court;i of 
Equity. 

(8) Clark i Ruthnaialoo. 2 M 11 C R 
2''6 (1SC5): Kalarjnd Singh v Sri Prosad 
Das, 19C. B J 152(1913); Fakir Chandra 
Dutto r C.i«l)f>rno & Co , 3 C >V. N. 174 


(1003), where, k»wc\er, the setoff was 
disallowed as being baseil upon a separate 
transaction , and see nos«eina Ciboe i- 
Smith, 13 B L R 410 (1874), where, 
howotcr, the Court, as pomted out (Uukm 
Chand, CPC 777 n ), took a scryiestncted 
view of the equity As to whether it is in- 
equitable will, of course, depend upon tho 
facts of each case Dobson and Barlow v 
Bengal Spinning, etc , Co ,31 B 136, at p. 135 
(189b) 

(9) Kistnasami PiUai v Muiucipal Com- 
missioners, Sladras, 4 M H C R ISU(ISb^), 
Radha Ram Deb i James. 3u W R 410 
(1873), Gaun Sabai t. Ram Sahai (1875), 
N. W P II C R 157. PragiLalt Max- 
well, 7 A 281 (1885) , Ciobiitd Pershad i 
Murree Brewery, I8S5, P E No 47 , Neaz 
Gul Khan t Durga Prasad, 15 A. 9 (1693), 
Brojendra Xsth Das t Budge Budge Juto 
Mill, 20 C 527 (1893) 

(10) dudiolrai OoiialChiindcr. IOC 711 
(IbS I) 
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under tlie defendant were credited to tlio plaintifl on account of rent due to 
him from the defendant, it was held that the plea was one of pajment and of 
account and set-off in a general sense, and not one of set-ofi under sect. Ill of 
the last Code (now represented by rule 6 of this Order). (1) 

“ Suit for the recovery of money.*' — Thus no set-off may he claiiacd 
in a suit for property, or for a decl.aratorj’ decree or injunction ; (2) nor is a 
suit for moveable property one for tlic recover}' of money, even though a money 
value be assigned in the plaint to the property, and the decree may contain s 
provision of an alternative character for the payment of the money hv tlis 
defendant in case of default in the delivery of the property. It has been doubted, 
but not decided, whether a suit for nn account can be held to be for recovery 
of money >vithin the meaning of this section ; (3) but a 'suit for dis<olutioa of 
partnership, with a prayer that the balance due should be paid, is within tbe 
f‘ection.(4) It is to be ob«er\'C<l tlmt there is a difference in the 
of tlic rule ns regards the plaintiff's demand and the defendant’s . 

The latter must be of an ascertained sum. The suit, howew, nc ^ 
not be for an ascertained sum, the words “recovery of money '*_mcladiao 
claims for unliquidated damages and mesne profits. See illustration (c) ” 
the rule (5) Even in the case of a set-off not falling within the provisions o 
this section, the claims must both be for money, as is indicated by the tertU; 
0. XX r. 19, post. 

“ Claims to set-off'.”— -A defendant cannot be permitted to carry on 
suits for the same demand at the same time, and using a demand in set-o 
a bar to a eubsequent suit for that demand A defendant may, however, 
lias been submitted, claim a set-off of a demand during the penoency of a 
for tlic same demand.(C) 

" Ascertained sum.” — The word “ debt ” was used in the Code 
It was held restricted to on ascertained sum, and to exclude unliqni a 
damages and raesne profits as being damages. (7) Under the last and 
Code the matter is clear, both from the use of the word " ascertained so 
addition of illustration (c) to the section. The sum sought to be set oQ no 


(]) Edvard Dsigictsb r. Ramdtn, 14 
C. W. N. 170 (1009). 

(2) Ebcrle’s Hol«Is v. Jonas, 18 Q B D 
459} Bce Msnby r. Manby, 14 W. R 130 
(1870). 

(3) Nankaray f. Ho Hlaw, 13 C 124 
(188G); *. c., 131. A. 48. 

(4) Ramjiwan Mai r. Chand Mai, 10 A. 
587(1838). 

(5) Under the Code of 1859 the suit must 
have been for a debt,” and a suit for mesno 
profits van held not to he such ; Roteo Rumun 
tr. Creeja Kund, 5 tV. R. 100 (1866) This, 
hOTTcvcr, is itot so now (seo 111. (e)3, though 
the result both of the claim and set-off must 
bo a pecuniary liabildy. Sco Ahmcdabatl 
Adiancc, etc, Co. i. lAhshmishanker, 30 B. 

\ 

\ 


173, 193 (1905). 

(6) Hntm Chand, U P. C. 782. ^ 

(7) Rutee Zummnn t. Gunj ' 
Wym.R 218; Bachnnt- 

M. I. A. 377, at p. 3S0 (1871) ; Gooool ^ 
mar t. Bhiehoock Smgh, 22 V. R. 1 1 ‘ , ' 
Scanlan v. Herrold, 10 W. I*. 29.> | ' 

HosseinaBibcc V. Smith,22 tV. B. 15 ( ‘ 

B. c , 13 B. L R. 440 ; Ram ^ ^ 

Dhun Dass, 4 Agra 43 (18CS) ; 
tp HuroChuncler. 17W. R fUflSJ.)!* 
gartls this case it h.as been said 
a P. C. that some stress feeffl* to 
laid on the fact that the claims veK 
getber of another nature, hut 
(e), that would not by itself be a xa « 
tionl* tide post. 


U 
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this rule must be a sum ascertamed ; that is, liquidated, aud not damages 
undetermined, (1) such ns a liquidated amount due under a bond,(2) or a debt 
paj*ab1c according to an nw*ard.(3) The sum to be set olt must be ascertained 
liefore the sct-oH is claimetl, and it is not sufficient that it may be ascertamed 
on inquiry.(^) 7'iio claim is sufficiently certain if it is capable of being 
reduced to a certainty by simple caIculatioD.(5) A sum decreed is ascertained 
and may be set off (6) No decree by way of set-ofl can be awarded to a defendant 
for a sum to be ascertained on u settlement of accounts, even though the result 
of the suit shows that nothing is due to the pIatotiII(7) There is nothing in 
this rule to restrict the set-off to claims in respect of the same matter whicli 
forms the subject of the plaintiff's suit. The rule allows a set-off of every 
asccrt.iined sum of money, and no restriction should bo placed on that right 
which is not to bo found in the section itself. Though the restrictions on equit- 
able set-off of unascertained sums are proper, there is no reason, ns there is no 
authority, for grafting them on to the law in regard to ascertained sums (8) 
While it is a general principle of set-off at law that the amount claimed should 
bo certain and ascertained, and that an unliquidated demand may not bo set 
off even if it should arise on the same contract on which the plaintiff’s demand 
is based, this is not so in the ease of equitable set-off This may be allowed 
in the case of unliquidated damages, that is, an amount which can only be 
ascertained by the decision of the Court (9) where the respective claims of tlio 
parties arise out of one and the same transaction (10) 


(1) Frsgi Ul v. llaxvrell, 2 A 28i (188S) ; 
Baghu Katb Bas f. Ashraf Ilusaia, 2 A. 292 
(1870) [tWs decaion was, however, t>nor to 



39G (1883) 

(2) Watson A. Co v. l3ro]o SooDiIiireo 
Debia, 10 W. K 225(1871) 

(3) GounSabait'. RamSabai, 7 A H. C. B. 
157 (1875) 

(4) Ilukin Cbaod, CPC. 78S ; eco Zum- 
meeroonissa f Gayer, G W K Civ Bef 2G 
(ISGO) ; the contrary was held in Warburton 
r. Anderson, 1870, P. B. No 25, mainly 
on the ground that tho amount spent m 
repairs, tbongh not ascertained at tho begin* 
nmg of tho inquiry, would bo so at tbo time 
tho inquiry contemplated by the section was 
finished, and tho Court w'ould have to make 
a decree, the amount being a debt if the 
tenant could show that bo had not spent 
moTO than tho landlo-i was bound to spend 
However, if this argument u ero correct, then 
it has been pointed out (Ilukm Chand, 789) 
every claim for unLquidated damages might 
be set off, as after inquiry the amount of 


such damages would also bo an ascertained 
amount 

(5) Sco nuLm Cbaod, CPC 789 

(C) ScelU (d), UbagawamKunwar «' LaU 
Ikiijnatb Prasad, 3 B. L K,A C 84(1808} 

(7) Huro Soonduroo «. Bungabcc Mohuti, 
5 W B. 32 (I8C0) 

(8) Hukm Cbaod, CPC 790, whoso ob- 
servations are supported by 111. (e) to tho 
section where the set off is in respect of a 
different matter. As pointed out by him, 
any observations to a contrary effect in Abul 
Hasan t. Zohra Jan, 5 A 299, 301 (18S3) : 
Amir 2isma v Natbu 3UI, 8 A 396 (18SC), 
wore not necessary. No grounds are giien 
for tho decision which was under tho old 
Code, llecra Lai v Bishen Subaye, 1 \V R 
297 (1864), and it docs not appear to have 
ever been foUosred 

(9) Kistnasamy Piltai r Stumcipal Com- 
missioDcrs, Madras, 4 3L H. C 1« 120, 12S, 
129(1868) 

(10) Kishorchand Champaial r Madhowij 
Visraro, 4 B 407 (1879), but not where the 
claims are whcBy unconnected : Clark v. 
llutbnavaloo Chetti, 3 M. H. C B 296(1865), 
nde. ante 
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rcg.irda tlic identity of the pattica, but nl?o ns fcpnrda the quality of tlieit right* 
The debts should not only be duo to nnd from the same person, but 
in the same capacity. A party niay net m different diameters, nnd his 
prit'atc will be held different from hi* official character So in n suit by n public 
officer in Ills official character, the defendant ennnot set off a claim ngainst 
him personally, nnd lice versa. Similarly, a claim which the defendant 
has against the plaintiff individually cannot bo ect off against a claim 
duo to plaintiff as trustee, though on account of the special nature of a 
trust ho may set off a claim due to him indiddually against n claim duo by 
him ns trustee (1) An account duo ns manager cannot bo set off against a 
personal Iiability.(2) A legal representative of a deceased docs not fill the 
same character as regards his own debts and the debts of the deceased. See 
illustrations {<») and (6) to rule. An executor or administrator, however, fills 
the same character as regards debts duo to and from the deccaecd, and so in 
an action against tho rcpiiisentative as such the bttcr may set off all claims 
against tho plaintiff which Ills testator or intestate may have set off against him, 
and which, therefore, must hare been duo to the testator or iote3tate.(3) ^Vhere 
in the case of a company in liquidation each IbbUity orose prior to the 
liquidation, though tho amounts wero ascertained after it, both parties were 
held to fill the same chaiactcr.(4) A set-off was disallowed where the decree 
which was sought to bo set off was a decree not against the plaintiffs 
but against third parties hcnamxdars of the plaintiffs (5) 

Written statement.— The rule is that a set-off, if claimed, must be 
specially pleaded. If, however, the particulars ate sufficiently set out, it is not 
necessary that it should be specifically stated that they arc alleged by way of 
set-off. The written statement contemplated by this section is deemed a plaint 
for the sum sought to be set off, and must be stamped accordjngly.(6) But 
these cases have been dissented from byBanerjcc, J.(7) Where the defendant 
did not raise an issue as to set-off in the first Court, the Privy Council declined 
to entertain it.(8) 

Jurisdiction in cases of set-off. — The amount claimed to be set off 
must not exceed the pecuniary limits of tire Court’s jurisdiction (9) This 
proviso was in the last Code contained in the second paragraph, which is now 
omitted It has been transferred to the first clause. The entire amount 


(1) Hukm Chand, C. P. C. 821; Bhoimb 
Cliundcr Doss v. Ilafczumssa Khatoon, 2 
C. L. It 414 (1878) fit IS essential to the 
Tftliditjr of a set-oQ that tho debts sbonld bo 
mutual, due from and to tho same jiartics, 
and m tho samo right}. 

(2) Abul Hasan r. Zohra Jan, 5 A. 299 
(1883). 

(3) See Chennappa t’ Raghunatha, 16 SL 
29(1892); Watson t Co r Brjo Soondureo 
Dcbia, 10 W. B 224 (1871) ; Gnsh Cbncder 
Lahoory v Koomarcc Dabca, 1 W. R. Misc. 
23 (1861). 

(1) Ahmcdabad Adranco, etc, Co r 


Lakshmisbanker, 30 B. 173 (1004) 

(5) Tiluk Chandra Roy v Jasods Kumar 
Boy, 11 C W. N. 216 (1006) 

(6) Amir Zama r. Nalhu 31al, 8 A. 396 
(1886); Rai Sbri Olagirabai v Narotam 
Uargoran. 13 B. 673 (1889) ; Chennappa r 
Raghunatha. 15 3L 29 (1891). 

(7) Fakir Chandra Dutta t>. Oisbome 8: 
Co, 8C, W. N. 174 (1903) 

(8) Nan Karay r. Ho Htaw, 13 1. A. 48, 56 
(1880); s c.. 13 a 124. 

(0) See tn Bam Lai v. Lancaster, 3 A IL 
C. B. Ill (1871); Brojendr* Nath Das p. 
Bu<]ge Budge Jote SIsU, 20 C 527 (1893). 
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claimed to be set off must not exceed the limits of jurisdictiun; tlic excess 
of such amount over the plaintiff’s claim, for wliicli the defendant toay 
«ask a decree >n his favour, not being material in the question of juris- 
diction (1) And where a Court has two different x>ecuniary jurisdictions, tlio 
jurisdiction referred to in this rule will be that in which the suit is being taken 
cognizance of Thus, where a Subordinate Judge, with unlimited pecuiuarj 
jurisdiction, was invested with Small Cause Court jurisdiction, and ia 
the exercise of that jurisdiction took cognizance of a suit, it was held 
that the claim for set-off in it, of an amount exceeding the pecuniary limit of 
the Small Cause Court jurisdiction, could not be inquired into by liun.{2) A 
question might arise whether a Court could entertain a set-off, a claim for which, 
though within its pecuniary jurisdiction, was otherwise not within it. It ha* 
been held that the rule does not refer to material jurisdiction in any way, or 
contemplate a case m which a suit for the amount claimed to be set-off is bepno 
the jurisdiction on account of Us nature, as may be the case in some rrorinces 
as regards claims for amounts for rent of agricultural lands (3) It has, }\o\\efeT, 
been also bold generally that no Court can entertain a set-off if it would not liaic 
had jurisdiction to entertain a suit, if one Jiad been brought to recover the nioncj 
nought to be set off (4) And see last paragraph. 

Effect of set-off — The set-off is to have the effect of a plaint (5) in n 
Cl OSS suit, and being treated as a cross action it is not affected by anything 
wliicli relates solely to tlie plaintiff’s claim. It is not necessarj’ that the 
tiff’s demand should actually exist. Tims the defendant may deny the plaintiff t* 
claim, and aKo plead a set-off, and may obtain a decree for it, although no sm” 
may be foimd due to the plaintiff (C) And if a certain amount is found due o 
the plaintiff, but a greater sum is found due to the defendant, a decree wi 
be made in favour of the defendant for tho recovery of the balanco-(7) And i 
has been held that the same rule apphes in the case of a set-off which i* 
within tho purview of this rule (8) 

An appeal will he to the same Court as if the sum had been demanded 
in a separate suit (9) So long as set-off wa.s deemed a mere defence the plain ^ 

eum to be ascertained in a suit for accoun^, 
Hurro Snondurcc v Buagsbec Mohun, ■ 
R 32 (18G6), but this was because there eon 
bo no Bet-off m respect of an unascertaui ^ 
sum 

(7) See 0 XX. r. 19. . 

(6) Vtngi Lai t. JIamell. 7 A 2Sl 
per Ofdfield, J, [contra, Duthoit, J1 
point A»as queried in Brojendra ^'*‘** ^, 
Budge Budgo Jute JIiH, 20 0. 527 (IbJJ)’ 
and now see last para of s 2IGi . 

(0) O. XX r. 19, post, under wliich 
from decrees relating to set-off 
Courts to which appeals in respect o 
original claim would lie. See Bam 
Lancaster, 3 A. if. C. R. HI 
stamping of memorandum of 
Chonnappa t- Raghunatha, 16 f 


Nsnd J 


1890, P. R 


(1) Thakurdas 
No 17 

(2) BarotcGagaf Sepo/Pongu, 14 B- 371 
(1889); apparentlyOTeirulingincifect.Bam- 
pratabv Uanesb RnDgnstfa, 12 B 91 (1687). 
which, howcTor, iias not referred to. 

(3) ThakurOas r. Nand Lai, 1890, P. R 
No 17; and see Hukm Chand, C. P C 832, 
where it is said that the principle of connexity 
IS considered sufficient to confer material 
juried ction in such rases 

(4) Beni Sladho r. Ga^a Prasad. 15 A. 4(M. 
403 (1893) 

(5) As to stamp, tkfe ante, “Written 
statement.” 

(G) Hayatkha t. Abdulakha, 6 B. 11. C. R., 
A. C. 151 (1809); in an earlier rase it uas 
field that a decree could not bo awarded fora 
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<ouH nt aiiv stflp' of tlic .suit put an end to it putting an end to the suit 
itself. It fell vrith the action to which it was an adjunct. Howc\cr, asafllrma- 
tiYc relief can nowbe pi\cn on a claim for flct-ofi, the plaintiff cannot, hy refusing 
to proceed scith the case, defeat the defendant'^ right to recover 
undi'r his R<'t-off.(l) As to lien, (2) the rule fieems to assume that it it» 
usual for n decree to make costs payable to the pleader in-stead of to the 
p.irty.{3) 

Rules relating to written statements. — This eUuic is new ; bce nofes 
to other rules of bamc order. Court fees must he p.iid on set-off claimed in 
written statement (4) ^Vhe^c the case was not strictly one of set-off under 
the former section, so as to make applicable to it the provisions of the third 
paragrapli of that seclioii (corresponding with the second clause of this rule), it 
was held that the written statement need not ho stamped as a plaint.(r)) 

9. No pUadimj suhscqueiU to (he uritlen statemaU of a [s. 112 .J 
^ ^ defendant other than by way of defence to a 

u sequen p cn ing$ sct-o^ shall hc presented except by the leave 
of the Court and vjyon such terms as the Court thinks fit, but the 
Court may at any time require a uTittcn statement or additional 
•\\Tittcji statement from any of the parties atid fix a time for 
presenting the same. 


“No pleading," etc. — And to sect 112 of the last Code shortened and 
remodelled. This rule corresponds to sect. 122 of the Code of 1650 By r. 1, 
ante, svritten statements must be filed before or at the first hearing, by which 
is meant that they must be filed before the parties have entered upon their 
casc.(6) This is subject to r. G. Accordingly on apphcation to file a supple- 
mental written statement after the ease had begun was refused (7) Wiicrc a 
written statement was improperly admitted, but without prejudice to the 
oppoate party, the Court refused to interfere in appeal (8) 

“Court may at any time require.” — This may be done at any time 
In the Code of 1859 occurred the words “before final judgment,” and it was 
accor^ngly held to mean that written statements could be called for only by 
the first Court and before judgment (9) Tiie written statement may be called 
for from either pliuntiff or defendant. The Court was held justified in calhng 
for a written statement which did not add to or vary the plaintiff's claim, but 


(1) See English 0. 21, r. IG. 

(2) See nukm Cband, C. F C. 834 , Ann 
Pr , 0. 65, r 14 5 the general rule » that the 
right of eet-ofi ie not a&cctcd by the eohcitor's 
orfinary lien for costa : I*ringlo r Gloag, 10 
Ch D. 676. 

(3) Brij'nath Dasa v. Juggomath Dass, 4 C 
742. 743 (1879). 

(4) Guise r. Ananta Ram Rathe, 10 C. W. 
N 199(1905). 


(5) Suhrsiinanian Chettiar e Sluthusirami 
Aiyangar, 17 M L J. 481 (1907) 

( 6 ) Bfuncheiabaw Bezonji v New l>hu- 
niin8cyCo,4B &76,atp S7S(1680) 

(7) lb 

( 8 ) Loll Blabomed r Dhoolee Ram, 2J IV. 
R 377 (1874) 

(9) Juggesbor BfooLerjee «. Gopcc KuLcu 
Scin,5W R SO (1866). 
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aimply supplied omissions in the plaint(l) In the High Court an order directing 
the filing of a written statement is gencroHy asked for and granted on the presenta- 
tion of the plaint, and it was held that this was not such an order of Court as 
to subject the party to the penalty of contempt for non-compliance. (2) It was 
in an early case held that if a party neglects to file a written statement when 
ordered to do bo the Court would examine him as to his grounds of defence, and 
Confine him to such statements or adjourn the cose at his expcnse.(3) But in 
other coses the Court refused to hear a party who having been ordered to 
a written statement omitted to do 8o.{4) 


[s. 113J 10. Where any party from whom a uTitten statement is 

,, , ^ ^ so required fails to present the same within 

ta!is^°to 'presen*"wci(ten thc time fixed by the Coiu't, the Court may 
sutement caUed for by ‘pronoitnce judgment against him, or make 
' such order in relation to the suit as it 

thinks fit. 


Default to present written statement. — The Comt jnoy either 
a decree against the defaulting party or make such other order as it twa ® 
proper. Where, in a case before Peterson, J., the defendants, alter 
opportunity, neglected to put in a witten statement, that learned Judge state 
that in future he should put the defendant into the box and examine In© 
to the grounds of his defence ; and if on examination it should appear tha 
written statement was desirable, the would be adjourned for that piupo^e 
at thc expense of the defaulting party.(5) Defendant remained in Caicu 
one month after it was ordered that ho should put in a written Btatement, 

. - ...n— tt: . gpj, apphed for leave to file a mitten stiitemc^ ^ 

. . as no cause was shown why his father 

. This rule corresponds with sect. lOG, Act ■ 

of 1859. It has been held that in Rules 105 and 105 of thc Bombay 
Rules (Original Side) tbcic is notlung to prevent a defendant who has not « 
Ilia written statement from defending the suit at the hearing.(7) 


(IJ jahangeer Baksb v. Bb«ckarco Lall, 
IMV. B 71 (1863) 

(2] l^foraR and others v. Gladstone and 
others. Cal. 11. C , May IJth. 1868, cited in 
Broughton. C. P. C. 130. 

(3) Itamrutton r. Oriental Inland Steam 
Navigation Co , 2 Hyde, 80 (1861) 

(t) SliAniasoondareoDosseep DrintUbadub 


, Cal. H. C , Aug. 10th. 1805 J 

Ranee Dbsscp.W.R 
^amruttoD v. Oriental Inland 
.non Co, 2 Hyde, 80(1804). 
ilcnomoyc Doasee t'. TaT.vcUuni Cuon 
Roiirke, 1C3 (18CS). 
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ORDER IX. 


A'pjteamncc oj Parties and Consequence of Non-ajypearancc. 

1. On the day fixed in tlic summons foi the defendant to [$. 96. j 
Parties to a ear on answer, tbc parties slial! be in 

day ^ed in\wnML r« attendance at the Court-house in person oi 
deieadsot to appear and thcir respective pleaders, and the suit 
*“*”*^' shall then be hoard unless the hearing is 

adjourned to a future day fixed by the Court. 

“Day fixed.”*— This refers to the day fixed for tlic first liearmg of the 
suit.(l) An appearance under tli<' Code is not the same thing as appearance 
as it used to be in the Supreme Court, and le now in the High Court where 
tlie English mode of entering appearance by attorney is recognized, and accord- 
ing to the practice of the High Court there i» iKiwcr to order a ease to 
bo set down at once in the general cause list if tlic defendant enters appear- 
ance by his attorney before the time for apiuiarancc fixed in the summons has 
expired - In any case a Court could by consent, and on the appbcation of the 
defendant, issue a new summons altering the day for appearance (2) When, 
howercr, dealing with the question of appearance, as that term is used in the 
Code for the purpose of determining whether the provisiuns in this Order apply, 
an objection by the defendant before the day fixed for hearing to tho 
plaintiff’s application for attachment before judgment is not an apjieaTancc 
on that date. (3) 

Application of these provisions. —These provisions ate, from their 
very nature and language, applicable to suits in their initial stage and not 
to proceedings taken in execution of decrees made in those suits It was, 
however, at one time erroneously considered that sect 647 of the Code (now 
141) applied to execution proceedings a.s being proceedings of a miscel- 
laneous character, and by >nrtuc of that section these provisions were, so 
far as was practicable, made applicable to such proceedings In order to 
overrule such deciaons, sect C17 was amended by Act VI of 1892, by the 
addition of an Explanation declaring that tjiat section did not apply to 
applications for the execution of decrees which ate proceedings in suits The 
application of sect. C47 having thus been prohibited to appbcations for 


(1) Zain-ul-Abdin r Ahmad Kara, 2 A. 07, (1870J 

:0 (ISSO) ; 8. c , 5 I. A. 233 (3) Him Dai r Him l.al. 7 A 53S (18S3) 

(2) Cummmg e. Gcein, 4 B. L. R. Api> 75 rKf< jwf, “ Appeamnee ” 
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execution, it was held tlmt there was notliing in the Code as so amended wlucli 
authorized a Court to oppl}' at the stage of execution any of the procedure 
enacted in the corresponding Chapter of the last Codc.^l) Byt that though 
this was BO the Court might, where necessary, act under the inherent powers 
it possesses to make such just orders as are necessary for the proper disposal 
of the work given to it (2) 

Appearance. — ^Thc word “appear” must bo interpreted in the same 
house in all the following rules as in other parts of this Code in which it occurs, 
such as O XVII. r. 2, posl,{Z) and whether the plaintiff or defendant 
13 spoken of.(4) What then is appearance ? If there is none, the judgment is 
cx parte. It has been said that in roost cases the question whether a detne 
IS ex parte or not is a question of fact (0) It is necessary, however, to ascer- 
tain the law govermng those facts. 0. IX. i. 1 indicates what is meant hy 
appearance, namely, the actual attendance in the Court-house of the 
person or by pleader or recognized agent, who, under 0. III. r. 1, most he omy 
appointed to act on his behalf, or by a co-party under 0. 1. 1 . IS. Under tlie 
terms of 0 III. r. 1, an appearance by a recognized agent is equivalent to an 
appearance m person, unless the Court directs personal appearance, 
tiffs must all be leprcsentcd by the same pleader, or set of pleaders, and 
bo severally represented by different pleaders (G) Defendants can, o! course, 
Roverally represented, though where such several representation is unnecessary, 
as where the interests are not m conflict, the Court will not allow 
than one set of costs. Sect 61 of the last Code, read with Form I'®' * ' 
of the Fourth Schedule of that Code, explained, it was held, the nature or ^ 
defendant’s appearance in obedience to the suromons to appear and answc . 
Ho was to appear in person or by a duly authorized pleader, 
slTuclcd and able to answer all matenal qucsltons, or who shall ho 
some other person (which includes a recognized agent) able to answer a 
questions. He was further given notice that in default of Lis appearance 
IP, appearance in cither of the ways specified — the suit would be deternun. 
in hxs absence ; that is, under this Chapter of the last Code. Thus, the 
ance mcntionjd in that Chapter meant attendance in person or by an autiio 
co-party or by a pleader " duly instructed,” etc., or by a recognized ng®ri 
intended to appear and did in fact appear for the party, whether be was 
or not to answer all matenat questions (7) The test of wlicther a defendan 
or has not “ appeared ” is whether such of the requirements of the su 
as relate to appearance have or have not been complied with.(8) ^ i jj, 
principle it is held that when a pleader attends who is not duly instruc e ^ 


(1) DhonkalSinghr.FbakkarSuigh, ISA. 
$4, 04 (1803) ; Hsjrat AkraroDUsa v. Valtol- 
&us.vBognin,I6B.420,431(1893). Sconotes 
to 8 141, post. 

(2) Dhonlul Singh v. PhaklAr Suigb, 

(3) SoobUcfIaI v Goorproaad, 23 R 414, 
420 ( 1898), per Sinichoy, J., whose judgmcct 
IS th,' only reported ono deal og ajstemati- 
caUj «ith tho •ubjrct. and is doserring of 


careful study. 

(4) Ih 421. 0 1. u h 

(5) Cootc V. Equitable Coal Cu- » 


(5) ( 

G21, C24 (1904). . „ ]I C. T.. 

(C) Janidbai v AtosaraiB, » o 
£41 (1871) . 

(7) Sluiuga Chetty 
M. L. J. 2S1 (IS 

(8) Enatulla EasunU r- J 
19C.L.J.635(1914). 


Rajasatui. 
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tLo suit lie does not rejirescnt the defendsnt whojn such ca-v doi-s not a|n»car.(I) 
Inasmuch as appearance is ntfciidnncc in the Court-house on the day fixed for 
hearing, it is clear that what is done before the day fixed in the summons and 
that the mere filing of a vaialulramah is not appearing in person or hy pleader ; (2) 
nor is an “ appearance,” in the technical sense as used on the original side of the 
Court, by tbc entry of the name of the attorney on tbc record ; nor was there 
appearance where the defendant had filed a talafiitnoma and objected to attach- 
ment issuing before judgment, but did not appear as directed by the summons, 
nor on a further date when the case was decided (3) Nor is merely putting in a 
written statement, hut when the case comes on not attending in person or by 
pleader, an appearance. (4) 

Xextly, the personal attendance at the day of hearing must be in accord- 
ance with law. If a person is ordered to attend in person, appearance can 
only be effected in this ^ay, and if he does not, but sends a pleader, he will 
be considered absent, and there is no appearance. Sec 0 IX r 12, If 

there bo no such directions he may appear either in person or hy a co-plaintifl 
oc co-defendant under 0. 1. r. 12, or by a pleader or recognized agent under 
0. III. r. 1. They must, however, represent him, and therefore the appearance 
of an unauthorized pleader is not an appearance hy the party.fC) There is, 
of course, no difficulty when there is no actual attendance by any of these 
persons ; nor, indeed, where there is attendance, except in the cases to which 
reference will be made If a party attends in person or by pleader there is 
appearance, though he may neither have filed a written statement (?) nor 
made a verbal one.(8) If the Court has refused to receive a written atate- 
ment, but the pleader attends when issues arc settled and cross-examines 
witnesses, there is an appcarancc.(9) It has even been held that wlicre a decree 
is passed on a soUhnamali and the defendant alleges that it is a forgery 
and that she had no notice of the suit, it is not ex jiarle (10) But this has &eu 
dissented from, it being held that the defendant is entitled to go behind 
the decree and to show that it is in fact ear parte, and that the fact that the 
decree appears to be based on a compiomise impugned as a forgery does not 
make sect. 108 (now 0. IX. r 13), post, inapphcable (11) The appearance, more- 
over, is to answer, and if an apphcation by a party who attends for leave to be 
heard isrejected and the defendant is not heard, then the judgment is cTpartc.(12) 
IVhere both parties appeared and tlie rase was gone through in their presence 


(1) Soondcrlal v. Goorprasad, 23 B 414 
(1898). 

(2) Haloo V. Atwaro, 7 W. R 18 (1807) ; 
Sheo Churn v. Ilecra Ijitl, II C L R 537 
(1882) 

(3) Htra Bai v. Hira Lai, 7 A 53S (1SS5) 

(4) Punis Ram t. Juyiintee Perahad, 1 A 
H. 0. R. 164 (1869). 

(5) And (CO Krbhna Ram v Gobind 
Prasad. 8 A. 20 (1855) 

(0) Raj Kumar t Jugal Kishore, 18 A. 
241 (1690). 


(7) Golockbur r Dohonath. lilarsh 32 
(1804) 

(8) Jankee Ram v Cbanclral>uliy, 7 3V. R 
295(1807). 

(9) Ragbapa V Panpa, 1 B 217(1875) 

(10) Hrmmo 3Io)cot Watson, 14 W R. 
299 (1870). 

(11) Bholai Naskar v Alach Naskar, 1 
C W K cTXTii (1897) 

(12) Syud ifahomed r Sbaik UuntozuL 16 
W R. 400 (1872). 
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and nothing remained to be done except to hear argnmenta, the case waa held not 
to be one wbioh could be dealt \nth as for default of appearancc.(l) 

Contest has mainly arisen where either tlie party or his pleader or recog- 
nized agent does actually attend in court, but applies for an adjoiuDmcnt, 
and, when the adjournment is refused, withdraws from court. So far as these 
provisions arc concerned, the only question js appearance or non-appearance. 
If the party has appeared in cither of the ways specified, viz. in person or by 
authorized co-party, or by authorized pleader “ duly instructed and able to 
answer,” etc., or by a recognized agent who intends to appear and does in fret 
appear for the party, then he has appeared, and it is immaterial for •mhit purpose 
ho has appeared or what oction he has taken on such appearance. If, tberefore, 
a party is present in person and personally applies for an adjournment, he h“ 
appeared; the purpose for which he appeared, or the action which be took on 
appearance, is immaterial.(2) Appearance, however, by a pleader does not, 
as m the case of a party, mean mere presence. He must also bo duly icstructcc 
and able to answer all material questions relating to the suit. 'Where, therefore, 
the party ie absent, and an application for adjournment is made on his behsl* 
by a pleader, who lias no other instructions, and whose functions are atsacBO 
when the adjournment is refused, in that case the party has not appeared. I » 
th'’reforo, the pleader in such case retires after an unsuccessful application for 
adjournment, the decree passed is ex parte (3) In a recent case, after the plsin- 
tiff’s case had been closed and the defendant’s case part-heard, counsel 
defendant applied for an adjournment, mainly on the ground that two of m 
witnesses had not arrived, and this was granted, but he was warned tliat i 
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(1) Rat Chand r Mathura PrAnail. 3 A. 
202 (1880) 

(2) SoontlerUI r tJoorpoi^d, 21 B 414 
(ISOS) 

(3) Soonderlal r. Goorprasad, supra , Lalf» 
Prasad v. Nand Kishore, 22 A liO (1899) ; 
C'ooko r Equitable Coal Co , 8 C. W N. G21 
(1004) , Shankar Pat v Radha Krishna, 20 
A. 100 (1807) [no application for adjournment, 
but picador Btatoil that he had no instruc- 
tions]; Ramtahal Bam r. Kamesbivar Ram, 
8A 140(I8SG) [thesame , it is not suflicient 
that tlie pleader be authorized to enter 
appearance, he must liavo instructions m 
the cause] ; Bhimacliarya t* Fakuappa, 4 
11 H. (X R. 206 (1867) [tbo presence of a 
pleader who is not supplied with the means 
of ansnering cannot be held to bo a repre- 
sentation of the defendant which will giro to 
tho suit the character of a defended action 
foil., in Administmtor-Ccneial t>. Djoram 
D.IS, 0 D. L R. CSS (1871), which last caao 
was followed in Pops! MUfrec r. Kupoor 
Chtmd, C C, 318 (1878); and see Baldeo 
Mi«cr V. S^-ud Ahmed, 15 W. R, 143 (1871) • 
.MiilK'mlra r, Kinoo, 12 C Gt)5 (18S6); tho 






case dealt with was dissented 
Bliagatf RamessurDutt,20W.B W( ‘ ’ 

Ramebaodra Pandurang v. Madhsr 
shottam, 16 B. 23, 24 (1891) t" H he ' 
bad said that he had receircd no indruc * 
the Court could no doubt toveheW 
tt-asnoproperappearaiice ”J ,, 

in Weri.1 Goorpn...a, as 5 " 
p 417, the hcadnote in E*rapwtab ^ 
Jakeeram Agurwallab, 23 C. 99i ( ' 

quite misleading The Court did 
ever, actually decide the question w 
or not the case fdl withm s 102 of the 
Code, but dismissed the Ijus 

merits. IVhere, howerer, a plo® 'J' 
instructioas, but says tho brief ^ ^ 

too late to prepare hunself, this U 

good reason for adjournment, but i* ' 
h.as been said, a default of o,)4 

Chiranji Lai v, Kundan jg p 


a case at p. C03, but this appe**^ ^ 
mistake, and tho ca«e at p. 005 is nw» ^ 
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they did not apjwar on the following day any application for n farther odjourn* 
nicnt must he supported by proper materials. Jle was present on the following 
day, but without the two witnesses, and his application for a further adjournment 
was refused on the ground that no proper reasons for it had been made out. 
On this he withdrew'; and the ease was then dedded on its merits. When he 



I 


0. IX. r. 13) comhined with sect 157 of the last Code, and that his remedy was 
an appeal against the refusal of his application for further adjournment (3) 

Lastly, there is the case in which the party being absent, the recognized 
agent is present. If the latter accompanies a pleader, who apphes for an adjourn* 
jnent hut who is otherwise uninslructed, then it is a question of fact 
whether the agent is able to answer all material questions, in which case the 
party must bo deemed to appear by the pleader In such a ease, the require* 
ments of the summons aa to appearance arc as fully satisfied as if the party 
had appeared in person and applied for an adjournment; and equally, in such 
a case, the purpose of the appearance or the action taken on appearance is 
immaterial. If, however, the party being absent, neither the pleader apply- 
ing for adjoiunmcnt not any person accompanying him, whether a rofognized 
agent or not, is able to answer, then, apart from 0 III r 1, there is no appear- 
ance within this rule, and the only remaining question is whether the party 
appears by bis recognized agent under the former rule. That is a question of 
fact. The mere presence of the agent is not necessarily an appearance of tli** 
party. It must b<' determined whether he intended to apjiear, and did lu 
fact appear, for the party, in the esercisc of his power under 0 III r. 1, ar’tf.(4) 
Where a defendant did not appear, and it was alleged that he was iiisaii*-, 
and the Judge struck off the case, it was held that he should not h»'< 
done so, but ought to have made the inquiry ronfemplated in Art XXXV, 
1858 (5) 


2.- IV/iere on tlie day so fixed it is found tliat llie huinition 
Dismissal of suit not been sensed upon Uui n 

where summons not consec^uencc of the failure of tJio pLiijititi s- 
55K”'”" “y P“y <>'« court-fee or jmslal dvjry^,’ (/' . 

costs* chargeable for such sertire, ihf f.kju* 

fnake an order that the suit be dismissed : 

Provided that no such order shall be tmeU- .rit 


(1) Satisli Chandra Slukerjcc t Ahara 
prosad JliiUrjec. 31 C. 403 (F B ) (1007) , 
and SCO Venkatararoa v. Nalaraja, 24 >I L J 
235 (1912). 

(2) Manannissa r Ram Kalp.» Gorain, 
31 C. 233 (1907) , Cooke r. Eqmtaldf Coal Cb., 
fiC. W.C2I(1P<M). 


(3) Kader . J...,, , 

(lOOS), di»fi,* < 

Jiboa 

(4) r V , 

(1S09), 

(.5) y-^ . 

P,. Mw r'.lo*-' 
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summons lias not been served upon the defendant, if on the day 
fixed for him to appear and answer he attends in person or by 
agent when he is allowed to appear by agent. 

''May make an order that the suit be dismissed.*’— If the flaiatiff 
has omitted to pay the court-fcc by accident or the like, the Court may, on his 
application, direct the issue of a fresh summons. If it does not, there is no 

other course open but to dismiss the suit ; or the Court may dismiss the smt 

at once, leaving the plaintiff to apply under r. 4, post. The rule applies not 
merely where there is a single defendant, but also where one of several 

defendants has not been served, for the suit is incomplete, and cannot be 

heard without notice to all the defendants. Where, however, in the latter 
case no objection was previously taken, the Court declined to entertain it on 
special appeal (!) The suit may be dismissed whether the summons was that 
originally issued, or that re-issoed, on account of non-service of the 
original one.(2) But in no case should the case be disposed of before the day 
fixed for hearing (3) In the under-mentioned case the Court was disposed to 
think, though the case was dealt with on the merits, that an order under tli® 
conesponding former section was not appealablc.{4) If the court-fee for serving 
the summons on a defendant newly added by the Court is not paid, the suit, 
according to the Bombay High Court, should be dismissed altogether, even os 
against tlie original defendant ; but if it is proceeded with and decreed against 
him, and he does not take that objection on appeal, ho cannot raise it for the 
first time on special appeal {5) The Allahabad High Court appears to have 
taken a different vic\v,($) holding that in such a case the suit should be dismissed 
againsf those defendants only on whom the summons could not be served, 
but that if the suit is by mistake dismissed as against the original defendants 
also, to avoid injustice the dismissal against them should be held to have been 
ordered xmder this rule 

Proviso. — The rule contemplates a defendant appearing before service 
of the summons. In the under-mentioned case (7) the Court stated that jt 
was not necessary to decide whether, if a plaintiff were merely to lodge a pbmt 
and take no proceedings upon it against a defendant, the latter in such a case 
would have a right to appear ; but that where, as in that case, a plaintiff, by 
legal process of arrtet,' brought the defendant before the Court, then ho had a 
right to appp.'it at the hearing of the cose, although no summons liad been serv a 
upon him. 


fs. 98.] 3. Where neither party appears when the suit is called oif 

Where neither party for hearing, the Court may mahe an order ^ 
appears, suit to be dfs- the smt be dismissed. 


(1) Shek Abas v. Jbrabimji Hasanji. S 
B. II. C.R. 118(1868). 

(3) Cbbnganlal v. >'ins 3 rakno, 1893, Bom, 
V J. 249 

(3) Gulab Dat v. Jiwan Bam, 2 A. 318 
(1879) 

(4) r, iickj Cliurn r. Budatruiinissa. 9 C. 


627 (1883). , , - 

(6) Shek Abaa v. IbrfthiDij'i Hasanj . 

B. n. C. R 118(1808). ^ 

(6) Gulab Dai f. Jiwan Baiu, " ^ 

^ (7) Syt-a Alt I’.AiliIi, 1GB lOOflSW) 
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“ Called on for hearing.” — The partioa arc bound to attend fioiu the time 
tlic Court opens, and muat be in attendance when tbo ease is called on lor 
bearing, and, if absent at that time, they will bo treated as not ttppearmg.(l) 

The Court is not bound to rv’ait for any party until it is about to close for the 
day, or even till the pleader for the party can find it convenient to attend on 
account of bis engagement in another Court ; os, if this were done, Courts 
would find it difficult to get tbrougb their work (li) Tlio subsequent day referred 
to in sect. 93 of the last Code was that to which the first bearing is 
adjourned ; (3) but the day fixed for hearing after a renmnd on appeal was 
held to be rvnthin the meaning of those words (4) The reference to adjourn- 
ment has now been omitted because this matter is sufficiently covered by the 
terms of 0. X^^I. r. 2. 

" Neither party appears,” — It docs not apply when u paity is present, 
but has omitted to 6cr\o notice Failure to take measures to serve a person 
with a notice as ordered by the Court is not a non-appcarancc.(5) 

Shall be dismissed. — In cases where the Court does nototherwisediioct, 
dismissal is the only consequence, and the pro\’iso relates to tho postponing of 
the case, and not to the making of any final order in it.(6) \\'bere neither 
party appears on the day fixed for the hearing of a suit, an order striking tho 
case oS the file is illegal ; the only order tliat can be passed in tbo circum- 
stances being that of dLsmis5ar.(7) The rejection of an application of tho 
respondent, asking that security for costs may bo taken from the appeflant on 
tho non-appearance of both the parties, has been considered, by virtue of the 
provisions of sect 617 (now 141), a dismissal under tho section which this rule 
replaces (8) 

4. Where a suit is dismissed under nde a or rvXe 3, the [s. S9.] 
piaMn may b.iog pl^intifi may (subject to the law of limi- 
fresh suit ot Court may tation) bring a fresh suit, or he may apply 
restore suit to Me. order to set the dismissal aside, and li 

he satisfies the Court that there was sufficient cause for bis not 
paying the court-fee and postal charges {if any) required tvithiii 
the time fixed before the issue of the summons, or for his non- 
appearance, as the case may be, the Court shall make an order 
setting aside the dismissal and shall appoint a day for proceeding 
wth the suit. 


(1) Kuttij'ali i'. Pan JIalcri, 7 St. 320 
(18Si). 

(2) Raj Karain i. Akroor Chunder, 21 
W. R 141 (1875) [as to absence of counsel, 
see laklimi v. Gatfo Bai, 7 A 012 (1885)). 

(3) Comalammal c. Rungas.amy, 4 M II. 
C. R 50 (1868). 

(4) Rughoonath Singh v. Ram Coomar, 11 
W. R 81 (1870). See ncit note. 


(5) Uaradbon t Frotap Xarain, 1 1 tV 1. 
401 (1870) 

(0) Ra) Karain r Ananga 5fohou, 2C C. 
608, 001 (1899) 

(7) Alnar r Sheshammal, 10 )I. 270 
(18S7) . and ace ib p 290 as to appeal 

(8) LaLbmi Oiand v Gatto Bat. 7 A. 512 
(1885) 
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“ The plaintiff.” — ^Thesc words will include tlie plaintifl’s legal repre^eu- 
tail VO ; but though the latter may thus apply to have the order of diimi-'sal tet 
aside, the order will be set aside only if lie proves a sufficient excuse, sucli as 
the plaintiff himself would have been required to prove before the order could 
be set aside (1) See sect. 146. 

“ Fresh suit.”— Applying the principle embodied in this rule, if a suit i? 
dismissed by an order purportmg to be made under this section before the day 
fixed for hearing on failure to deposit lahhana, this irregularity on the part of 
tlie Court does not deprive the plaintiff of his right to bring a new suit und'T 
this section.{2) 

“ Satisfies the Court.” — Each question of tliis land must be dealt 
with, not accordbg to any hard-and-fast general rule, but according to its 
own particular circumstances.(3) 

“ Set aside dismissal.” — AVhena suit has been dismissed for default, and 
the plaintiff has neglected to make an application within thirty dap, 
can be no review of judgment under sect. 114, post.(4) A Judge, when restoring 
a suit, has no jurisdiction to pass at that time any order as to the general cos s 
of the suit (5) There is no appeal from an order setting aside the disim'sa 
Hud appointing a day for proceedmg with the suit.(6) But where 
order has been set aside on appeal, and the last or,der has been reversed by o 
High Court, the proccedmgs of the firet Court and the decree passed by it sie 
not invalidated on the ground that as an effect of the reversal of the or cr 
restonng the suit, there were no proccedmgs in Court at the time of the 
of the decree in which such decree could be passcd.(7) 


5. (7) Where, after a summons has been issued to t i 

defendant, or to one of several 
and returned unscr\’cd, the plaintiff fai“ 
a period of one yeav from i/iedafe of \ 
made to the Court hy the officer 
certifying to the Court returns made by 
nerving officers, to apply for the issue of a fresh summons fio 
satisfy the Court that he has used his best endeavours to discm ^ 
the residence of the defendant 'who has not been served, or 


Dismissal of suit 
where plaintiff, after 
summons returned un- 
served, falls for a year 
to apply tor fresh sum- 
mons. 


such defendant is avoiding service of process, the Court n ■} 
mahe an order that the suit he dismissetf as against si 
defendant. 


(1) Couvui V. Bciulej, 43 C. 253 (Amcr). 
citcU in lluXn) Chand. C. P. O. 707 

(2) Gulab Dai v. Jinan Ram, 2 A. 318 
(1879) 

(3) LaUiiui Cband v Gatto Bai, 7 A. 542 
(1885); in Dliureiook Dosa V Hurry Baboo, 
Bourko, O. C. 1 15 (1865), the c\ idcncc offered 
i\as (oniidcrrd msuRiiicnt. 

(4) Kojlask 3Iundol v. Kabadwij, Cfundra, 


2 C. W. N. 318 (ISOb) ; diat- ' 

Ananga Mohan, 20 C. 598 (1893) 

(6) Krishna Vithal v. GaneshI)l>->''‘ ' 

B. 201 (1001); B. c., 3 B. L. B- ‘■3j . 

(0) AIiTOrr.Swh.ammal.10iM -<0{ 

■Wahid-un nissa r. Kuedm , 

{1913) (plainfifl can “PPh-/*;" jf.,7), 
(7) Aln-ar t. Swhatamal, JV-'* - ' 

p 290. 
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(:.0 Id such case the plaintifE may (subject to the law of 
liinitatiou) bring a fresh suit. 

Object and effect of rule. — TI ih rule tctognircs tlio i)raetite of 
ij'suhig fresh eummous on the return of the original unsetved, but was enacted to 
put an end to the reprehensible practice of instituting ft suit, and then holding 
proceedings tn Icrrorem over the defendant for a long period without taking 
any steps to bring it to n hearing (1) Time runs from the date of the return 
by the Isazir (2) An addition has, therefore, been made interpreting “ return ” 
as that not of the Bailiff hut of the Kazir. A plaintiff cannot, h<nx-cvcr, by 
merely applying to the Court within a year of the return, for ft fresh summons, 
a\oid dismi'sal of the suit. He must also satisfy the Court that ho used 
diligence in the meanwhile. If ho fads to establish either of tho two points, 
his suit must be dismbsed.(3) It is to be observed that the e.Tcrciso of the 
power conferred is discretional only. Tho rcfa<al to take a fresh summons 
on a defendant, though sufficient to justify the dismissal of the suit ag.unst 
him, docs not operate to release him from habilit]r.(4) As regards tho right 
to bring a fresh suit, (9) see the case cited, in which the section was recently 
applied. 


6. (1) Where the plaintiff appears and the defendant r». loo.j 
Procedure when only does not appear ti'hen the suit is called on for 
plaintiff sppears. hearing, then — 

(rt) i£ it is proved that the summons was duly served, the 
When summons duly Court may proceed cz 'parte ; 

served. if ft js not proved that the summons 

When summons not was duly served, the Court shall 

duly serred. direct a second summons to be 

issued and served ou the defendant ; 

(c) if it IS proved that the summons was served on the defen- 
When summons served, dant, but not in sufficient time 

but not In due time. to enable him to appear and answer 

ou the day fixed in the summons, the Court shall 
postpone the hearing of the suit to a future day 
to be fixed by the Court, and shall direct notice of 
such day to be given to the defendant. 

(2) Where it is owing to the plaintiff’s default that the 


(!) Seo UouriLum Soor r Peary Lall, 15 
11. L. U. Apr 12(1875), lUmkiascn Dusa f. 
Lui-kcynaram, 3 C. 312 (1878) j Oerender 
Coomari JuggacUmba Dabcc.SC. 120(1870), 
vklucb last caso dcala with tho rules of tho 
K. C. on the subject; Uniuhart v. Gilbert, 
1 Ind Jur„ N. S 224 (1802) Aa to tho 
Court's discretion to issue a second sunuuons, 
SCO theso cases 


(2) Parso(am>itbalt Abdul Rchniaubtiai. 
13 13 500(1889) 

(3) Byabaruuair .Satya.JBuin 1, R. 402 
(1901). 

(4) ShaiL Alli r 2Iahoined, 14 B 207 
(18S9) 

(5) Sila Ram Singh t IHiLlipal Singh, 28 
A. 749 (1900). 
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summons was not duly served or was not served in sufficient time, 
tke Court shall order the plaintiff to pay the costs occasioned bj 
the postponement. 

“Appears.” — See notes to r. 1, ante. This rule is not limited in its 
application to defendants residing irithin British In(iia.(l) By sect. 74 of 
Dekkhan Ryots Act, the Code is only to be applied so far as it is consistent witl 
the Act.(2) 

“When the suit is called on.” — These words appear to ha\e bfen 
inserted so as to limit the role to the first day of hearing and mark the distinction 
between these provisions and those of 0. X\7I. r. 2. 

Clause (a).— No legal decree can be p.isscd ex parte irithout there h«og 
proof of the due service of the summons.fS) ^\^lere the EUimons has wen 
served through another Court, see sect. 28, ante. To justify an ^ 
decree against all defendants, all must have been served, and “ 
defendant’s liabibty is joint, and if a deciee can only go against aU, it w 
been held that without notice to all the defendants no judgment could 
passed.(4) It was held with reference to sect. 66 of the Code of 1855, “ 

“ duly served ” refers to the mode of Ber\nco and not to the agency by w w 
it IS e5ected.(6) Where a summom is sent by post to a defendant resi 
out of British ^dia, it is not, in the absence of evidence that the person to 
served was at the time residing at the place to whicli the summons was sea ^ 
sufficient proof of service to show that the summons \ras posted, but 
must be some evidence of its having been received by the defendan -i 
The Court may proceed, ex parte, whether the defendant has been 
only to appear and answer the claim, or, in addition, to attend and give eu 
In the latter case, it is not nccessarj’, before proceeding ex parte, 
all the processes prescribed by Jaw for compelling the attendance 
tlie defendant as a ivitncss should be exhausted, it being sufficient t a ^ ^ 
sciMce of the summons for Lis attendance has been effectcd.(7) „ 
defendant appears, the failure to put in a defence in writing or ^ 
does not authorize tlie trial of the suit or make the decree passed id * 
parte, {S) not even if the defendant ehould have been ordered to file a ^ ^ 
statement (9) And if the defendant appears at the first Jicaring 
written statement, the fact of his non-appearance at the final hearing ^ 
opeiatc to make the decision passed in the case ex parte. (10) In Eng _ 
plaintifi is by Statute allowed in certam cases to sign judgment io T c * 

(1) I'akhr.ud dm r. Ghafur'iid-din, 23 A. (0) I'akLr.ud-din v. Ghafur-iiJ 

‘J<l(1000). (7) TaruckNathv.Jcaru<»tNos>-».‘> 

(2) Dulicband t. Dhondi, 5 B. IW (1880) (1879) .y j;. 

(3) Ib . at p. 100 ; lUm Loeban v Nitja (8) JdnLce Ram f. Cbun(lrabiill>i 

Kfllco, 12 W. R. 211 (1809). 293(1867). 2 

(I) Pcrdold r. Sl>field, 6S N. W. Rep (0) Shirarajadhani f. Iviipp'?* 

(Amcr.) 22(5 ; cited Hukm Chand, C. P. C. 31. II. C. R. 311 (1805) niv( 

710 (lU) Anantbarama f. ifadliava. 

(5) 3Iackbife«b r. K»)u IbnfS, 19 W. R. (1881). 

231 (1873) 


■b ‘J- 

‘O. *. 
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l)Ut in thia country it lias been lield tliat, in ail easf'« wlicrc tlie Court proceeds 
rx jiarie, tlio plaintiil must produce pritiui fade proo! of liis case.fl) and must 
prove tlic rl.iim to tlic satisfaction of tlie Court, Wore he can obtain n decree, 
except in the case of summar}* proceedings on ncgotLiUe instruments. It Is, 
however, to be noted now that under 0. Vltl. r. li every fact not denied is taken 
to be admitted ; though under that rule sueli admission is not noceflfl.vrily 
equivalent to a proof (2) 

The remedies open to a defendant against whom an rx-parl6 decree has 
been passed, and who contends that the Court should not have so proceeded, 
are cither to apply under 0. IX. r 13 (formerly sect. 108), pest, or, to appeal 
from the ex parte decree, under sect 9C. Under 0 IX r. 13, by which a 
summary remedy is given, the complainant must satisfy the Court not merely 
that the pioof required by this rule was not given, but that ui jMt the summons 
was not duly served, or that the defendant was prevented by any sufficient 
cause from appearing. Where a defendant appeals from an ex parte 
decree, it is suilicient, in the first instance, to establish that m the Court which 
parsed that decree the necessary proo/ of service of summons w'as not given. 
It is not incumbent on the appellant to show tliat the summons was m fact 
not duly serTed.(3) 

Clause (6).— In the under-mentioned case it was held that the Court is 
bound in every case to issue a fresh summons, though it may ord^ the plaintiff 
to pay the costs of the postponement, and cannot dismiss the suit or reject an 
application governed by this rule (4) 

Clause (o).— ^VTvete, if the defendant had not appeared, the Court would 
have been bound to postpone the hcarmg on the ground that sufficient time 
had not been given to him to appear and answer to the suit, lus appearing 
ought not to put him in a worse position, and an adjournment should be 
granted.(r>) 


7. Where the Court has adjourticd tlie Iieaiing of the suit (s. loi. 

ex parte, and the defendant, at or before such 
iS twining, appears and assigns good cause for 
oi adjourned iiearinp and his preA’ious non-appcarancc, he may, upon 
JSSi l™-ap“eSraiice°.' ‘erms as the Court directs as to costs or 

otherwise, be heard in answer to the suit as 
if he had appeared on tlie day fixed for Ins appearance. 

Appearance at adjourned hearing only. — S«t 111, Act VIII of 
J859. VHiat the Legislature intended was th.al the defendant might bo 
admitted to defend the suit merely upon a petition and without any evidence 
being gone into to prove the truth of the fact stated in that petition. In fact, 


(1) Amrithnath i*. Dhunput Smgh, S (4) Lallnbbai Vajentn r Bai Magangavri. 

11 I. It 44 ; s c,]5W R. .SOa (1871' ISH 69(1893) It doi snot appear, honvver, 

(2) SaljT* Chandra r. Monmohmi, 19 «bj those proceedings which were m a suit. 

I.. J. 0l9 (1014) acre trralnl an miscellaiiooM 

(3) FaVlir iid dm (ihafur ml dm, A (5) ShsiUi Awhul e rihaiLh AInIckiI, IS 

!i') (10(10). W R 141 (1872) 
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the scctjou contains no provision for and does not appear to contemplate taking 
such cvidcncc.(l) If tlie Court admits the defendant to defend, the suit will 
proceed in the ordinary course as a defended suit. If tJie Court refuses tbis, 
then no appeal lies from the order of refusal ; (2) the suit proceeds as AnexparU 
suit, and tiic defendant may then apply to set aside the decree undei 
0. IX. r, 13, pn»t,(3) and if tliat application be refused he may tliM 
appeal under 0. XLII, r. 1 (c) ; or lie may appeal against the ex pirle decree 
without resorting to tlic proceelure laid down in 0. IX. r. 13, post (4) But where 
though tJio Court refuses to receive a written statement, it frames issues in the 
presence of the defendant’s pleader, who is permitted to cross-examine, the 
decree is not an ex parte one.(6) 

[8, t 02 .j 8. Where the defendant appears and the plaintiff does not 

Procedure where dc- appear when the suit is called on for ham^, 
/endant only appears. the Court shall mahe an order that the suit 
he dismissed, unless the defendant admits the claim, or pad 
thereof, in which case tlic Court shall pass a tlccree acainst the 
defendant upon such admission, and, where part only of ihe 
claim has been admitted, shall dismiss the suit so far as it relates 
to the remainder. 


Application of rule.— This rule corresponds witli sect. ^ ‘ 

Code of ]fI59. In construing an oidor alleged by one side and denied by ® 
other to be an order under this rule, the order will be consider^ es one 
under ft if, apart from the mere description which the Court gives of its action, 
.and apart from the actual fact of the plaintiff’s uppearance or non-appeoiaooe^ 
the real meaning and substance of the Court’s action is, that it dismisses 
suit on tJie view, whether right or wrong, that the plaintiff appears wo ' 
ilefendant docs not appear.(6) It was formerly conRidered (7) that the tbap 
in which the section corresponding to the rule appeared, applied to 
proceedings, Lot tins was subsequently held not to be so, liaving 
change made m 1892 in "cct C47, corr^ponding with sect. 141» po*^ 
rule !•« applicable to adjourned hearings of cases ; (9) and to procecdingi *' 


(J) ARlirulTunnissn r. Jx'han'am, 8 C. 272, 
27.5 (1882) 

(2) ii- iOt, See Syed Klahoinetl r. 

.Shaik -Muntoiul, 18 W. R. 400 (1872). 

(H) Sankaraltn^ Miidali r. ilatiias.abli(i- 
p-ili, 21 M. 32t (1807); AahruffunniKRa v 
rx>/i.ireAuT, 8 C.'272, 274 (1882). 

(4) AshniiTunnfeisa «’ lA-liareanx, fiipm 

(G) Rjighapa bin Ilftomapa e Pnuijvi Inn 
Sluvspa, I 15 2I7(J876). 

(li) I^ltA l’ra«ul r. X«nf1 Kisbore, 22 A. 80 

(7) Seo rA«c9 citet] ante, and Kalec Kritita 
r .Vialiomcd Kader, 12 W. It. 428 (1680); 


ija V. Srinivasa, 11 M 310 
.nan f. Einanda Ci.under, 10 C. 41B (f U* 
etui Pershad t> Maliomcrl 
C.R 104(18731; pheorm«rtcl*.l'»< 
iWT, 10 A. 1J9{18S7) . r 

(8) See notM ontf, and dang 
.hadoo rm8h..d. 8 C. U’. N. 

i6re thn lower Court held that b . 

It Code did not apply 

tliat Corlo, and tl.o High Court 

pcallftyfromsochdrewion : fl 

[9) MftrLanniavi r. Ilamtalr'' t'®*'*"'’ 

5. 237 (1907) 
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the Court to irliich a rcfereneo is made under the Iiand Acquisition Act.{l) 
It has been recently held by the Pri^y Council that this role docs not apply 
whore the main issue of the case has been decided on its merits and there is a 
subsequent default in appearance (2) In this case the plaintiff had sued to 
recover the sum paid by him to release property from a wrongful attachment, 
and also for damages for it, the District Court had dismissed the first claim on its 
merits, the plaintiff had then abandoned the second claim and had failed to 
appear in subsequent proceedings, and the District Judge had thereupon dismissed 
the whole suit under sect. 102 of the last Code, now represented by this rule. 

Non-appearance. — An order can only bo made for non-appearance (3) 
of the plaintiff. A plaintiff fails to appear within the meaning of this rule 
when his pleader declines to proceed with the suit, and it makes no difference 
that the party himself was present in Court (4) It was held under the Code 
of 1839 that where a commission has issued for local inquiry and the Com- 
missioner requires the attendance of the parties, should the defendant appear 
and the plaintiff make default in appearing on the day appointed, the proper 
course is for the Commissioner to dismiss tbo suit under this rule (G) A suit 
can only be dismissed under this rule for default of a natuio therein described, 
and therefore not for non-attendance of witnesses.fG) The Court should neither 
receive o\4dence on behalf of a defendant nor examine the merits of the 
case (7) If a suit is dismissed for want of evidence, the decision is one on the 
merits and not under this rule (8) Non-appearance caused by the death of 
the plaintiff should not be confounded with default.(9) 

Judgment. — The suit should either be dismissed or decreed. “Struck 
off ” is not a proper mode of disposing of the casc;(10) though in a case m which 
such an order was passed, it was held that though the correct expression had 
not been used, practically the case had to be regarded a? having been decided 
cx part«.(ll) 


(1) nhandi Smg f. Ramadhm Roy, 10 
C. W. N 991 (1905) 

(2) IvAnhaja lal t National Bank of 
India, 37 I. A. SO (1910) ; 37 C 420 

(3) As to the meaning of “ appearance ” in 
tins connection, ico Lalta Prasad t' Nand 
Kishore, 22 A 60 (1899), Rampertab Hull 
V. JaWceratn Agurwallah, 23 C. 991 (1890) , 
Ilinga Bibep f. Jlannv Bibee, 8 C W N. 97 
(1903) ; s c , 31 C. 150 In Kanji r. Habib, 
2 Bom. L U. 200 (1900), it i>as held that 
there was no default on A's part, os thero 
was nothmg to show that B, by whom the 
suit WM admittedly instituted, acted nith 
aufhorif}. 

(4) Gopsla Row «•. StarK Susajw Villai, 30 
M. 274 (1901)); 17 >1. L. J. 225. but ses 
Esmaili- HajiJanMahamed,33B 405(1908) 

(5) K'li.aa Cliiimler r. Soorjo I.nll. Harah 

139(1504), , as the part lean ere present 


m tho Judges’ Court through their Tskils; 
though whero tho failure naa to pay tiio 
Commissioner’s fees, the order was not con- 
sidered as passed under this section ■ Shaik 
Sahib r Jlafaomed, 13 31 570. 571 (1890) 

(6) Jlahomed Azeem-onl lah r. AU Buksh, 

5 All II C R 74(1873). 

(7) Parbati r, TuUi Koeri, 18 C L J 123 
(1913). p 110; Kesri (Thande NationsUmo 
JlilhCo.lflC W N 968(1912) 

(8) Kartiek Chandra P.il r Sirdar llaniUI, 
12 C 503,606(1885) 

(9) Debt Baksh Singh r HaluhShali, P C, 
35 A 331 (1913). 401 A 151 

(10) Kliooh Ldll r Toolsie Singh, 1717 R 
219(1872). and cf Alwar i Seshanimal, 10 
M 270,271 (1837), DewaSonane RuMmla 
Chnnder. IOC 415(1834) 

(11) IWjov Gohinil c Radha Renode, Ju 
W. R SIS (I'SCS) 



7C0 


THE CODE OP CIVIL PHOCEDURE. 


FrT<!T Shied 
I). 9, r 9 


rs. 103,] 


I 


Plaintiff's remedy upon dismissal- — Wliere tlic suit is dismissed tie 
plaintiff may apply for a review without any previous application under tLe 
next rule ; (1) ox ho may apply under that rule. It is not necessary lo 
draw up a formal decree ; and the fact that such a decree has hecn drawn up 
c.iniiot alter the nature of an order of dismissal under tliis rule, which is not 
a decree within the meaning of sect. 2, and is not Hahle to be challenged by 
way of appeal The present Code has in this respect altered the pre-p-^sting 
la\7.(2) An order dismissing a suit at an adjourned hearing for non-appear- 
ance o! the plaintiff and Ins pleader was held to he an order under sect. Vo'i 
(now 0. XVII r. 2), and its consequential section (the present rule), and cot 
sect. 158 (now 0. XVII. r. 3) (3) 


9. (1) Where a suit is wholly or partly dismissed under 
Deere, ejeinet plain- «'?« ?. the plaintiff shall bo precluded from 
tin by default bars fresh bringing ft fresb suit in respect oi tiie 
cause of action. But be may apply 
order to set the dismissal aside, and if 7ie satisfies the Court 
there was sufficient cause for 7ns non-appearance when ilie 8)^'^ 
WAS called on for bearing, the Court shall inaTcc an order srtlut? 
aside the d ' ’ ■ ’ ' ■ 

i thinks fit, t . . . • 

j (2) Nc . • _ 

I of the application has been served on the opposite party.^ 

Application of rule. — This rule corresponds with sect. 119 of Act nil’ 
of 1859. The rule apphes to original cases and not to cases in 
a special procedure in hearing appeals being provided; nor does it ‘‘PP.^ 
execution proceedings (5) It bars a subsequent suit only when the . 
m the latter had been either the plaintiff in the former suit or 
him (6) It docs not bar » suit the plaintiff in which had been a con «s i e 
defendant in a former suit (7) AVhen an executor presents an apphcatio^ 
probate lie cannot be regarded as a plaintiff suing in respect of some cau ^ ^ 
action, and therefore this rule will not apply.(8) It makes it compu 
Court to set aside a dismissal order under t. 8 of this Order wiicrc the p • 
satisfies the Court that there was sufficient cause for his non-appearance , 


(!) Ray Xaraui Porkait v Ansogs Mohaa 
Bbandari, 20 C. S98 (1899). 

(2) Itukminimayt Pau v> Ponrn Chaodra 
Ehers, S9 O. 341 j 16 C. L. J. 334 (1910); 
Parbat I r. Tula Kcrj'. 18 a L. J. 128 (1913), 
p 130. And Bco Gilfcinson r. SubramaDia 
Ayyan, 22 BL 22l (1898) 

(3) Shrimant Sagajiroo p . Smith. 30 E. 
730 (1895). 

(4) Ram Dill Clioirdliry v. Surdareo Jah 
(1801), W. R Bfwc. 21 ; Anonymous, 1 Ind. 
.Tnr O S (>S(|8C9); Kali Kiahoro r. Dim- 


lunjoy Roy, 3 0. 228 (1377). j, 

(6) Madon Bfahon BlonJul 

fihBtondul. 10C.W.N. 839 (1^> ^ 

lotes to r. 8, ante Asim r. Ra) Bio ■* • 
XL-J. 532 (1910) w 31 

<fi) Ottapumkfcal f. Chenchil, JJ •> 

AI. 31 

(7) Otiapurokkal v. Ciicn^bil, 33 • 


1009). 

(8) Ramani i’. Ktinuid. 14 t. **• 
1910). 


K. 
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It does not take away llie Cmirt’a power to restore the ease for any other valid 
reason (1) It was held to apply to rent cases nndcr Act YlII. of 1869, B. C.,(2) 
and to proceedings under sect 9 of the Specific Relief Act (3) As to default 
of appearance before Commissioner, Etc notes to r. 8, anlr By 0. XVII. r. 2, 
post, the present procedure applies to any day to which the hearing of the trial 
may he adjourned, hut not to the case of a person obtaining time to do some act 
and making default. That falls under r. 3 of the latter 0rder.(4) This rule 
does not apply to suits dismissed for any other reason than non-appearance, 
and includes suits dealt with under 0. XVII. r. 2, post, hut not those disposed 
of under r. 3 of that 0rder.(5) Where a suit was dismissed in default of prose- 
cution ” on the ground that the plaintiff failed to deposit tofuhana, the order was 
held not to ho one under the section correspoD^ng with this ruIe.fC) as was 
also tho case where a suit was dismissed because neither plaintiff nor his pleader 
appeared on tho day fixed for hearing tho argument.f?) At an adjourned 
hearing of a suit, witnesses on behalf of the plaintiff not being in attendance, 
the plaintiff applied for issue of a warrant against one of them The Court refused 
the apphcation, and the pleader for the plaintiff thereupon intimated that he 
had no further instructions to appear ; and the suit was dismissed. Subse- 
quently an apphcation was made under sect. 103 (thb rule) to set aside the 
order of dismissal. On objection by the defendant that inasmuch os the dis- 
missal was under sect. 158 (0 XVII. r. 3) the remedy of the plaintiff was by 
way of an application for review,— Held, that the suit was ^simssed under 
sect. 102 (last rule) read with sect 157 (0. XVII r. 2) and that the application 
was hiaintainable under sect. 103, the present nile.(8) And generally, if 
time is given to do an actand it is not performed, 0. XVII. r 3 applies, otherwise 
t. 2 of the latter Order. See notes to these two rules, post Sect 38 of Act XV. 
of 1882 did not preclude a plaintiff, whose suit had been dismissed for default, 
from applying under this rule to have the order of dismissal set aside. He had 
two separate remedies under different enactments If he applied for a new trial 
under sect 88, he had to do so m eight days , if he apphed under this rule, he 
had to do so in thirty days (9) The rule applies to proceedings before the 
Court to which a reference is made under the Land Acquisition Act (10) 


(1) LaltaFrosadv Ram Karan, 31 A 42G 
(1912) 

(2) Oodwunt Kabtoon V BidbccChund, 18 
W. B. 207 (1872). 

(3) Anthony f Dupont, 4 M 217(1881] 

(4) Sriraja Vcnkataraoiayaf Anumukonda 
Rangayja, 7 M 41 (1883) 

(5) ^malammal v. Rungasawmy Iyengar, 
4 Jfad. n. C B. BG (18C8) , Franks r Nuneh 
Mai, 7 All. H. C. R. 79 (1875), Mahomed 
Aiccm ool-lah f. All Buksh, 5 All. II C. R. 74 
(1873) Sec as to these cases, Marunnissa v 
Ramkalpa Goram, 34 C. 233, 239 (1907) 

(C) Ram Sundar r. Ram Bandhan, 7 All. 
11. C R 126(1875), m winch it was also held 
tliat application might l>e made for a renew 
of judgment. 


(7) Rai Chand v. ilatbura Prasad, 3 A. 292 
(1880) 

(8) Mariannissa i Ramkalpa Goram. 31 C 
235 (1907) ; followed in Eoatulla Basunia v 
Jibon Mohan, ID C L J 535(1914) And 
see Kadct Khan v Juggeswar, 33 C 1023 
(1908) 

(9) Soondcrlal r Goorpraaad, 23 B 414 
(1898) As to limdatton under this section, 
see Hinga Bibce v Slanna Cibee, SOWN. 
97 (19(») , Debi Baksh v Habib .Shah. 17 
C W N 829 (1013); 40 r A 151, 35 
A 331. 

(10) Bhandi Singh r Raniadhut Roy, 10 
C W. N 901 (1903) , Behary Lnl Sur r 
Xanda 1^1 Goswnmt, II C. TV. N 430 (|O07) 
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“Fresh suit.” — plaintiff is only precluded from instituting a fresli 
suit where the previous suit was rightly dismissed under r. 8, for it is only lo 
such a case that r. 9 applie3.(l) Nextly, assuming that the c-ise was one to 
which the provisions of r. 8 properly apply, the statutory bar raised by this rule 
only applies where the cause of action in the two suits is the same. This is 2 
matter to be determined on the facts of each particular case (2) It has been held 
that while dismissal of a amt under sect. 102 of the last Code (now represented 
by r 8 of this Order) is not intended to operate in favour of the defendant ss 
res judicata, yet when read witli sect 103 of that Code (now represented by this 
rule) it precludes a fresh suit in respect of the same cause of action, refening to 
the grounds on which the plaintiff asked tlie Court to decide in his favour (3) 


“ Reasonable cause.” — ^This must be determined according to the facts 
of each particular case See notes to r. 13, poit.(i) Wliere wlien his suit is 
dismissed for default of appearance under r. 8, tlie plaintiff applies for i s 
restoration, the defendant cannot contest the application in Umne as one 
which cannot be entertained at all under this rule by showing that at the tune 
of the dismissal there was an appearance by the plaintiff; bat os 
answer to the application on the merits, the defendant can raise the con eR 
tion that tho plaintiff was not prevented from appesring. because, in wc , •’ 
did appear (5) 

Appeal. — ^If the plaintiff successfully applies under this rule, 
lies from the order directing the suit to be readmitted ; (6) though u^der 
last Code an appeal was held to he against an order rejecting an 
under sect. 588, clause (8) of that Code ; and an appeal is pven by 0. » 
r. 1 (c) But It IS not every order dismissing an application which is 
appeal, hut only an order rejecting an application to have the dismissal 0 a . 
set aside (7) , . t ‘fi an 

An appellate or revi.sional authority should not lightly interfere wi i ^ 
order of restoration of a case dismissed for default, but should do so on J up 
vorv strong grounds (8) . „ ^j] 

The effect of tliese rules (8 and 9) was recently considered in a Privy 0 ^ 


(i; Ksnji V IT&bjb, 2 Bom L R 200 
(1900) 

(2) Tho CBJwes of action were hold to bo 
(lilTcront in Cband Hour v Partab Singh, 1C 
C. 93 (1888); e c. J5 I. A 150; Gobind 
Chiindcr Addya t* Afznl Rabbani, 9 C 426 
(1882) ; R.amchandra Jivaji Tdro r. Kbatal 
>r'ihonicd Gori, 10 B. 28 (I^SS); and the 
same in Shivnkar Babsli r. Paya Shankar. 15 
C. 422 (1837) ! 8. c., 15 I. A. CC. Ui«n tho 
qii« stion of the finablj of a decfiion under 
8. 1 02, SCO Rungrar RaTj' v* S*dhi Mahomc<l, 
CB 482(1892). at p. 486; and as to suit for 
partition dL«mLs8ed for dcbinlt. Btsbcsiiar 
Das f lUni Pmsad, 28 A. 627 (1900); 
Mailoii Mohon Mondnl v. Baikanta Kath 
Moti.liil. IOC. W. N. 819 (1900) 


(3) Sankar r. MaOan, 14 C. W- 

<1®09) , .. fjjam 

(4) And see Manilal Dhunji . 

nuaemVa«er.l3B 12(lf S); 

aroll V. Jakeeram Agunrollah, ^ ^ 

p. 995(1896); Sra Tooby Moory ^ 

Sm Prosad Jfoney D.ssspc, 2 C. • r' 

(1898). , fr. 

(5) IrtUa Prasad f. Nand Kwhorc, 

(1899) .. p. 

(0) Hmlhamun Jha f JingJioor Jh"'- ' 

711 (1850). , .x, A. 

(7) GIuiBiti Bibi V. Abdul Sai"''*’’ 

590 (1907) [order refusing to restore opP 
tion under 8 310 of last Code!. tMIai. 

(8) Gop.ala Row r Jhir*-' 

17M L J. 225 (1007); « c.-IOM •' • 
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decision (1) In this case a suit was dismissed lor default under r. 8 on non- 
appearance by a plaintiff whose dcatli was not known to the Court. Ilia son 
applied under r. 9 ; and on order was made setting a»dc the dismissal. The 
respondent applied for revision imdcr sect. 115 ; and the Court of tho Judicial 
Commissioner roversed that order and on review confirined the reversal on the 
ground that the order dismissing the suit wa.s proper under r. 8 and that the 
application hy the appellant (the son of the deceased plaintiff) had not been 
\vithin time, and that 0. 22, r. 3 only applied to a pending suit The I’rivy 
Council held that the rulings of the Court of the Judicial Commissioner were 
\’itiatcd hy applying to a dead man rules which referred only to a defaulter, and 
that the order setting aside the dismissal was correct, and that “ an abuse of the 
process of the Court" within tho meaning of sect. 151 had occurred and that 
(apart from any section) any Court might rightly have considered itself possessed 
of inherent power to rectify tho mistake made m inadvertently dismissing the 
suit. 


10. Where there are more plaintiffs than one, and one or [s. los. 

Procedure In case of them appear, and the others do not 

non-attendance of one or appear, tho Court may, at the instance of the 
more of leverai pbfntins. plaintiff or plaintiffs appearing, permit the 
suit to proceed in the same way as if all the plaintiffs had 
appeared, or make such order ns it thinks fit. 

11. Where there are more defendants than one, and one or f*. los.j 

Procedure In ease of them appear and the others do not 

non-attendance of one or appear, the Suit shall proceed, and the Court 
roore of several defen- shall, at the time of ■pronouncing judgment, 

*' make such order as it thinks fit with respect 

to tho defendants who do not appear. 

Non-attendance of one or more of several plaintiffs or defen- 
dants. — ^The^c rules correspond with sect 116 of the Code of 1859. There 
is nothing in the latter section which conflicts with or limits the operation 
of sect 108 (now r. 13), and the application of sect. 108 is not limited to the 
case of a sole defendant who has not appeared, or wJiere there arc more defendants 
than one, and none of tliem has appeared (2) 


12. Where a plaintiff or defendant, who has been ordered [s. 107.) 

Consequence of non- to appear in person, does not appear in person, 
attendance, without suf- or show sufficient cause to the satisfaction of 
party ordered to appear the Court for failing SO to appeal, he shall be 
n person. Subject to all the provisions of the foregoing 


(1) Debi IlakMi Kmgh r Habib Shah, 

i‘ c.S'.A n'n(ion).j7c w n 82^1 

.10 1. A. 151. 

(2) Cooker Kqiiit.iblo Coil Co , 8 1' M N 
O’ltlofVl) As rpganli tho caio of Dnnrpa r 
.slivtisTumd, 12 W. It. 570 {ISM), c itnl mthr 
rour<e of argiimpiit , il u lo bo oln -rred that 


if the judgment of Markby, J , la sound (as to 
which quart), the Interest was the same 
lM>tween thexe who appeared and those who 
dMinot ThequestiOD, however, whethertlii- 
decree was fir fnrte against the absent de- 
fendant* was aeoording to the judgment <•( 
Hobhouse, J , not ncee-saty for the decision. 
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rules applicable to plaintiffs and defendants, respectively, who do 
not appear. 


Non-appearance in person when ordered. — Tliis rule correspomli 
to sect. 117 of the Code of 1859. A person failing to appear in person in 
oberlience to an order to that effect may, in the case of a plaintiff, have his 
suit dismissed, or, in the case of a defendant, have the suit decided ex parte 
against him, notwithstanding that his pleader is prcsent.(l) An appeal, it 
was held, would lie from an ex jyarte decree passed under the corresponding 
section (2) 

Setting aside Decrees ex faric. 

(s loa.] 13. In any case in which a decree is passed e* perfe against 

semns aside decree a defendant, he may apply to the Coiut lj- 

eir parte against deien- which the decree was 'passed for an oraerio 
set it aside; and if he satisfies the Court tiat 
the summons was not duly served, or that’ he was preveuted 
by any sufficient cause from appearing when the suit was called 
on for hearing, the Court shall mahe an order setting aside tlie 
decree as against him upon such terms as to costs, payment mto 
Court or otherwise as it thinks fit, and shall appoint a day tor 
proceeding with the suit : 

Promded that where the decree is of such a nature that it cannot 
be set aside as against such defendant only it tnay be set aside as 
against all or any of the other defendants also. 


Object of rule. — The first object and purpose for which Couits si • 
of course, that the parties shall be heard ; and therefore the object o 
rule is to ensnre, within reasonable limits as to public convenience, 
every defendant shall have a hcaring.fS) Similar provisions exist in 
cedure of the Enghsh (4) and United States (5) Courts, the general rnlc 
that, opart from cases wlicre the defendant has not been propeilj n'’ ’ ^ 
of the lieanng, that every decree may be set aside for 
or misfortune preventing the party frem defending or prosecuting, or for 
practised by the successful party in obtaining the judgment, or for mis » 
inadvertence, surprise, or excusable neglect (6) Applications of this char- 
should tberefcffc always be disposed of as substantial justice 
even wlierc there is a doubt the benefit should be given to the opphcorit ant 


(1) Sco nioona Lai v. Gopal Singb, S D 
N. yv. (1803), p 37 (cited O'Kincalj, a P. C ). 
Kistodhono Dott v. Nilmoncy Singh, CoijtOR 
3 (18G4-.5) \ 

(2) S 00, pa^t. Tho coac of Krishna Ram 
I'. Gohind Praaad. 8 A. 20 (18S5), rras decided 
Ueforo the amendmint of n S40 117 Act VII. 
(if 1SS3. 


(3) Chintamony Dassi e. "^r 

o. 23 G. 981 (ISa’i). At pp. 9»3' •'”’ ' 
?ot, J , , TJ r 

(4) See Ofd. 13, r JO; Ord. '.h 
d R. 01, County Giort Act, 1888. !' ' 

ct. e43. 

(5) See Hiikin Ph.and. C. !’• ^ 
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decree set asidc.(l) Further, the Court haa an inherent power to deal with an 
application to ect aside an order made ex jiarie, and to set it aside upon a proper 
cause being substantiated (2) 

Setting aside of decrees. — The Code provides sovcral ways in which 
decrees can be set aside. Fustly, by proceedings under this and similar pro- 
visions where the order haa been passed in the absence of the parties or cither 
of them (3) An application to act aside an exparie order is not, strictly speaking, 
an application for a rehearing, although it may result in it.(4) Other modes 
are by application for review before the Court passing the decree, or by appeal 
to a superior Court (5) These arc proceedings in the suit. Except m case 
of fraud, a separate suit docs not he to set aside a dccrce.(6) A suit will be 
to set aside an ex parte fraudulent decree, although no endeavour has been 
made to get the decree sot aside and the suit revived under this rule ; (7) or after 
such endeavour has been made and the application bas been dismissed, (8) the 
reason being that this rule hnuts the attention of the tribunal to specific mattcis, 
and, instead of sabjecting to inquiry the radical question involved, they assume 
the esistenoc of a real suit. A Court has no power to restore an ex parte decree 
once sot aside (9) 

“In any case.”— These words are very wide, and the section, under 
this and the last Code, is so worded as to exclude the doubt which was 
entertained under the Codes of 1859 and 1877, whether sect. 119 of the 
former Coda and sect. 108 of tlic latter apphed only to cases where the defen- 
dant had never appeared, or whethei they applied also to cases where 
a defendant had been present on a first, but had been absent on an 
adjourned, heating (10) ^Vhere, however, it was contended that a decree was 


(1) lb ; citing Watson t' R.-tilroad Co.' 
41 Cal. 630 (Amcr ] ; Cameron v Carroll, 67 
Cal. 600 (Amcr.}i Lodetnan v. Schlulcr, 71 
Col. 04 (Amcr) 

(3) Tjcb Bog ^lahomcd v Allibhai, 31 B 
45, 49 (1906) [Small Canso Court] 

(3) SadlioMiascrt'.GolabSingli, 3C W N. 
at p 377 (1897). 

(4) rarratishankarv. Dhvardaa, 19B 208, 
at p. 210(1894), 

(5) SadhoJIisscrv.GolAbSingli.SC. W X 
375. at p. 377(1897). 

(6) Ib. See a4 to remedies, 31caa Lall t'. 
Bhujhun Jba, 22 W. B. 313 (1874) , Narsingh 
r. lUfiLan, 37 C. 197 (1909); 14 C W. N. 
607. 

(7) Abdul Mazumdar v, Uahomed Gazi 
Chowdhry, 21 C. C05 (1894) 

(8) Pran Xath Roy «. Mohosh Chandra 
Moitra, 24 C. WC (1897), where an applica. 
tion under this Boction «as rejected and no 
appeal was laid against such rejection, 
Dwarha Prasad c. taehhoman Da-s 21 A 
2y,> (ISW); Rudha lutmau bhala t Pnin 


Xath l{oy,28C. 475(1901), 6 c.SO W N 
757 , Kagendra Nath Mabatu v. Pian Natli 
Roy. 29 C 395 (1902) , a c . 6 C. W. N 473 ; 
4 Bom. L R. 3C3> dist in Puran Chand v. 
Shcodat Rai, 29 A 212 (1906), where the 
only fraud alleged waa connected with the 
non serrioo of summons , followed la 
Xaretogh v RaGhao. 37 C 107 (1909) ; 14 
C W. N. 607 ; and see GoUp r India, J3 
C W. N, 493 (1909); Balltwen v Tapesur, 
17C W N 219(1911) 

(9) Raman Chettur v. 5(ohideen tlahib, 
17M.L.J 81(1900). 

(10) It was held under tho Code of Jb59 
that the section referred to the fint hearing 
Oomabmmal t. Rungasawmy Iyengar, 4 
.M. II C R 66 (1868) , Gorachaod r Roghu, 
3B L R. App 131(1869); Zam-ul-abdin t 
Ahmed Raza, 2 A. 67 (1878) [coalra, Kalec 


31S (1878). Ryall r. Sherman, 1 51. 387 
(1877), Shanka r. Oohan. 1879. P. R. 
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not ex parte if the defendant has once appared, it was beld that there 
was no ground for bo limiting the meaning of the words of the last Cod'-, 
and that a decree is ex parte if it was made ot an adjourned hearing in 
che absence of the defendant, whether the defendant has or has not appeared at 
an earlier stage of the case. The present rule therefore apphes to every 
case in which a decree is passed ex -parte, either by reason of his non-appearance 
at the first or at an adjourned hearmg.(l) The former section was held to apply 
to proceedmgs under Ch. VII. of the Presidency Small Cause Courts 
Act, (2) and to execution proceedings where the order amounts to a decree under 
sect 47, anfe.(3) 

The rule, moreover, is not limited to the case of a sole defendant, or, when's 
there are several defendants, to caseti where none of them have appeared (4) 
The fact that an order imder r. 7 has been made against a defendant and has 
not been appealed against, is no objection to an application being made by 
him under this rule.(6) And it has been held that the fact that an appeal from 
an ex parte decree is pending will not preclude the defendant (agamst whom 
decree was passed) from applying under thia rnlc for an order to set it aside (6) 
Sect. 37 of the Presidency Small Cause Courts Act (XV. of 1883) docs not apply 
to an cx parte decree. An application to set aside such a decree passed by a 

r S C. C. falls within this rule (7) Satisfaction of an caipor^c decree does no 

disentitle a judgment-debtor from applying to a Court to set it aside. (8) 
tills rule nor any othei portion of the Chapter of the last Code in which this lu e 
appealed applied to execution proceedings (9) Nor docs the rule apply 
the case has been dismissed, not for default by non-appearance, but for some u'^'b 
else, such as cases falbng under 0. XVII. r. 3, po5t.(10) 


Ko. 20] ; aimilarly under the Code of 1677, 
tlio words of nhich were “m any caso in 
which n decree is passed tx jnrte agauist a 
defendant umler a. 100 . ” 8heo Chora v. 
Ilecra Lall, II C L R. G37 (18821 As to 
the diffcrcJito between tho Codes of 1859, 
1877, and 1882, sec LocLmidas Vithaldas v. 
Ebrahiin Oosman, 2 B. at p. 648 (1878); 
Jonard.inDobeyi' Baindbonc Singh, 23 C at 
p. 712 (1806) 

(1) Jonardan Doboy v. Ramdhono Suigb, 
23 C. 738 (1896); B. B oTCiruItog Sital 
llari ISanerjce r Him Lell CLatterjee, 21 
('. 260. The question in issue in the first 
L.iio was as to non appearance on the day to 
wliich tho first hearing had been adjouraed, 
but tho Court expressed its opinion upon tho 
caso of non-appenmnee on any ad/ouraed 
bearing Sco also Rule 2032 of 1906, C.il. H. 
C. ; Hildreth e. S.iyaji Piraji, 20 B. 380 
(1895) , Him Dai v Him Lai, 7 A. 538 (16$5) ; 
Bhagwan Dai r. Him, 10 A. 355 (1897); 
8h.inknr Dat Dube o. Radita Krishai.liO A. 
105 (]8')7); Baldeo Mhai v. Manohar La), 
18'ij, r. it. No. 82; Ramnath r. 3fammj. 


1884. r. R. No. 139; anil sic ICaderKlwo 
r. Juggeswar, 35 C. 1023 "ll, 

Munuppan Chetty r. 
ar 605(1908); EcatuUa Basunia V. 
Mohan Boy, 19 C. L ’J. 535 (1014). P ’ 
following Jonardan Dobey r. 

Singh, supra. . ,, 

(2) Tyeb Beg Mahomed r. Alhbha' * • 
gal,i,31B.45(lDOO). 

(3) ICrishnaChandraPalv.Piolapth-*" 

PttI,3C L J 270 (1006) W y 

(4) Cooko f. Equitable CoaKV., 8 u 

621 (1004). , 

(5) Sankaralinga Mudalt f. '* ‘ 

pAtiMadali,21M.32M1807) . ji,,. 

(6) Damodar r. Sarat, 13 C. > • - ■ 


(9) See notes to f. 8, anle; j 

Ohose r. Manmatha Nath ^en, 


(1913). 

(10) Sec nulcs to O XVJI 


r. 3. 
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“Ex parte.” — A decree is cz faiic when the defendant docs not aiipcar. 
As to when a defendant is deemed to have appeared, see notes to r. 1, ante (1) 
A Court has jurisdiction to set aside an ex paitc decree it it is in fact ex parte 
If one of the parties alleges that it is ex parte and the other denies it, the Court 
must investigate the question though the word purports to show the con- 
trary (2) When a defendant seeks to set aside a decree on the grounds mentioned 
in this rule, the fact that the decree appears on the face of it to he based upon a 
^wtition of compromise which is impugned as a forgery, does not make the rule 
inapphcablc. The defendant is entitled to go behind the decree, and to show 
that itis in fact «partc.(3) And he can applyunderO. XVII. r Itoinvitethc 
Court to reconsider its decision in the light of facts subsequently discovered (4) 
\Vherc a defendant docs appear there is no ex pane decreo m the strict sense 
of the word. This rule contemplates cases of ex parte proceedings strictly and 
properly so, and therefore not such as arc made under 0. XI r. 21, post (D) 
The expression “passed ex parte" in sect. 17 of the Provincial Small Cause 
Court Act means a decree “ passed ex parte ” against a defendant, and does not 
include eases dismissed for default (G) 

“ Defendant.”— The Allahabad High Court have in one ease held that 
where a defendant, against whom a decree has been passed a? parte for default 


held that where the defendant dies after ex parte decree his representatives 
cannot apply to have it set aside unless they have been brought on the record.(0) 
As to the procedure m the case of the non-attendance of one or more of several 
defendants, see r. 11 and notes thereto. 

“May apply.”— Under Art 104, Scliedule II of the Limitation Act, 
tlic appheation should be made within thirty days from the date of executing 
.any process for enforcing judgment The burden of proof is of course on the 
applicant (10) The ^ery object, however, of an appheation under this rule is 
to show that evidence on the record cannot be u&cd against the petitioner on 
the ground that it was taken behind his back, and therefore if the appheant 
makes out a pnwi'i facie case the opposite party must rebut it by evidence taken 


(1) Rddh.i Kv’han v. Collector of Jdun- 
l>ur. 23 A. 220 (1001). 

(2) Kunjd Bebari Ghoso r, Ihirgamoiii 
I\^ssi, 3 C L J. 100, lOJ (190G). 

(J) BhoUi KasVar e. Alach Na^Lir, 1 
C. W. N. cxiviL (1807); Kunja Beliact 
Chose e. Durgainoni Dassi, 3 C. L J 100, 
103 (1000) ; and boo Koruna Mojvc t Xuho 
Kishore, 0 IV. R. Misc 30 (1800) 

(4) nakmigir r Basdeo, 17 C W X 
1.31 (1911). 

(.^) Cliunni Lai t. Charaman Dil, 7 A 150 
(18S1) : Kesharia Accomar i. potocah S tt. 2 
C. W. X. 070 (ISOS) ; Khu-hili >Ial r I’ala 
Mai, ISOS. 1‘. K. Xo. 4J 


(0) Mussumat Jamma Bibi o t>i.ri Cliauti 
Dbagat, 2C W X 093(1808) 

(7) JanLi Prasail i SuLhrani. 21 A 274 
(1890). The ease was distinsuiski'i and 
apparently «IoubU<l in Beti Jio r liiutu 
Behan Lai, 29 A 674 (1007). 

(8) Ganuda Prossd Buy ( tjhib Xaram 
MuLerjre. S9C 33(1901) 

t9) Sambasiva Cbetti F Veera rtruiaal,2S 
M. 301 (1904) 

(10) SbaiLb Torab All F Cbooramun Singh, 
24 tv n 2C2 (1875). Kfaudeerun lall r 
ChattcrdharcF Lall. 21 W P. 212 (1874); 
Mussamut Jtiutoo r Lulita Kooer. 22 tV. R. 
423(1874} 
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in the presence of the first party and subject to cross-examination by him (1) 
Proof in support of the application may be given either by the oral testimony 
of the petitioner or by petition supported by an ^ffidavit.(2) And if the require- 
ments of the rule ate carried out the application cannot be refused on other 
grounda.(3) A failure to make an application imder this rule will not affect 
any other remedies which the party may pDssess.(4) 

“ Duly served.” — See as to this 0. V., ante, and notes thereto, (5) 


also as to substituted service case cited. (6) ^VLen the rule speaks of the snmmons 
not being duly served, it refers, it was held, to service on that defendant only 
who complains, and does not refer to service on his co-defendsnts.(7) Even 
if the summons be properly served, the Court may restore the suit if it ’'vas not 
served in sufficient time to enable the defendants to appear and answer (8) On 
similar principles an order was set aside as irregular, it having been made m tli® 
absence of one of the parties to whom no intimation had been given of the day 
when the case would be heard (9) It is the duty of the Court to serve tie 
summons of the registration of the suit. "Where, before the admissionof a swii 
one of the proposed defendants bad appeared by a pleader bn an application 
for Ins appointment as guardian ad Utent to a minor defendant, it was held ths 
this did not absolve the Court from serving him with a copy of the plaint an 
notice of the date fixed for hearing, after the plaint had been adinitt€d.(10) 
burden is upon the petitioner to satisfy the Court that the summons was no 
duly served on him.(ll) 

“ Sufficient cause.** — ^The affirmative provisions in rr. 9, 13, and 0. AL 
r. 19, that a plaintiff or appellant (os the case may be) may prove that he was 
" jirevcnted by sujicxent cause” from appearing oi attending when hii* 
or appeal was called on and dismissed, do not imply the negative, namej^ 
that an application for restoration cannot be granted unless sufficient cause i 
shown. The effect of the enactments is that, if sufficient cause is shown, 
tion 18 made obligatory on the Courts, there being no discretion m 

proper one: Chanbasippa v. 

Bom H C. R. A. C. 13S ( 1870)1 Bh.bee 

Eoyv. KiiBheoRoy,25 W. B.3!)1{1S7 )• 

(C) Jliira Ally BcLancc f SyeJ 
Hossem, 2 B. 449 (1S78). /.i, p 3 

(7) Ewing & Co f Gosaidas OhM > 

B L. R-App 7(18C9).atp 

(8) Chanbaaappa «•. M»inaba, < " 

H C R, A. C. I3S (1870); . w, 

Awlad V. Shaikh Abtlool, 18 U. ‘ 
(1872); Ilaradhun Chuckerbutty f. iro' l 
Narain Chowdhry, 14 W. R. 401 (1 ‘ >' 

(0) Ex jMTte Jlancshankar llarg®''®"’ 

B II. C R., A. C. 381 (1806). ^ 

(10) GulabChandf Shankar a 

(11) Kumud V. Jotindro,38 C. 

13 C. I.. J. 221 ; Ilodlot v. Karan. * 
L. J. 211 (1911); Indu 3r<ah Dir ’ 
14C L. .1.42(1911). 


(1) Ulusst. Jhutoo t' Lulita Kooer. 22 
W R 423 (1874). 

(3) See flardatrai Shukmndas t> Fmaacc 
and Bullion Association, 3 B H. C. R , O. C. 
CO (18G6) , Damoodur Doss v Choonee, 2 
Hyde, 220 (18C4) , Annnd Moyeo v Anand 
Soondur, 13 W R. 237 (1870), but th« 
Court has refused to receive an aCGdavit 
in an appeal from an order of rejection * 
Leslie V. Allendcr, 17 W. R. 390 (1872) 

(3) Gopal Pcrsbsd V. Rama Woogra Sing, 
5W. R. Misc. II (18CC) 

(4) Abdul Mozumdar t'. Slahomed Gozi 
Chowdhry, 21 C. G05 (IS04); Prannatli Roy 
V. Mohesh Chandra Moitrs, 34 C. 646 (1897) ; 
Bibi Mutto V. Kail Begum, 6 A. C5 (1883) ; 
vide ante, '‘Setting ssido of decrees j” vide 
■poal, *' Appeal,” ele. 

(.1) And Anund Moyce p Anund Soondur, 
13 tv R. 337 (1870). where there was no 
service. 11 there la service it must he a 
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matter ; wlicreaa iu other cases the merits of the applicant’s ease will form 
an important element for consideration when the Court is asked to exercise 
its discretion.(l) The Court has to determine the sufficiency of the caitsc, 
and this is a question not of law but of fact dependent upon the circum- 
stances of each particular case.(2) No ease can therefore be an authority in 
another, though previous decisions may sometimes help as a guide to Courts 
in determining what is sufficient cause (3) The rule should in this respect 
receive a hbcral construction (4) so as to promote the ends of justice, it being 
the spirit and policy of the law to give every patty an opportunity of being 
heard, except in cases of inexcusable fault and neglect, when the Court has, 
as already pointed out, a discretion to restore, even though the ease be 
not such as render restoration obligatory upon it. It is, however, a general 
principle that the default will not bo opened, for reasons affecting a co-defendant 
only who docs not join in the application (5) 

“Court.”— 'The Court lemams the same though the presiding officer may 
be different, and a Judge can therefore revive a suit tried by lii» ptedeccssor.fC) 
But a Judge cun only set aside a decree of his own, hut not that of a supeiior 
Coutt.(7) If the er parte decree is made by a Court on appeal, the Court which 
passed the original decree appealed against cannot be asked to set it a$ide.{8) 
After appeal filed the power to set a«ide the original decree becomes vested in tlic 
Appellate Court.(9) 

“Decree.” — There was a dilloicute of opinion under the last Code as 
to the meaning of this term. It was held both that the words "tkerte" and 
“suit” in this section nia-st be taken to mean the whole decree agatn>t all 
defendants (where there arc several) and the entue suit, (10) as aUo that tho 


(1) Somayyav Suhamma. 20 M 000(1003) 

(2) Shankar Djs r Crolian, 1870, F. B No 
“Us Vvnkalarsina t. Nataraj.i, 2i M L. J. 
2J5 (1012). 

(3) Soo Hiikm Ouiid, 1’ t'. 721-7J0, 

niul Kiirdvit Rai i>. Bullion Ansociatioii, 3 
11. IL C. B (jO (IbUC) [it u enough to show u 
t(iNu/i>/ciutst.ikc, w hich u not unreasonable] , 
] l.imodur Dass t . Choonee, 2 II) do, 2IC (1 SC-t ) 
[uiiilerst.anding between lurtiea for adjourn 
ini'iit] It u siiflicicnt for an infant to sliow 
that hu guardian uegligciit, Kesho 

l’ir«hail f Ilintiy Naraiii. 0 C L. B 00 
(lb 7 t)),aml tho Ctourt has te»toIx■^l»casee^eIl 
u(ion tho suptXK!ition of the attorney s negli 
gome, Oriental rmanio Corporation «. Slit 
i.aiitilo Cmlit Corjioration, 2 II 11 t' B 2ti7, 
JOO (18b0), though the Court, m Raj Nar.iiii 
Bunlhun f. Akroor Chunder Bo». 21 S\ 15 
HI (1875), refusctl to interfere when the 
liloador wa^ absent ; but iwe lliitw-anl B i.i . 
S^'cretar) of Slate (IS07). I'om 1“ .1 J.'i" 
'Ihough negligence of a pait) or la-, .aginl 
max juslifx .a Court ui refuamg reatoratinu. 


tho l.xtter may always loiisKler whilliei (in 
taxes nh> re there h no prejudiio to the [.l.tin 
tiff) Ibe imposition of Irnns and th< |>ay 
iDcnt of losis Is not. iin.h rtht tittumslanu-s, 
a siifliinnt ]«eiially for the (ler<iiiI.iiilV 
n'glrtt 

(1) Oritulal Kinann Coqxjratum v .'br- 
tnnlile ('nilit (vrportti.ni, 2 Bom ]| C It 

(5) (liainnan t l.>in»n. If How l*r 2t> 
(Anier ) . Mt Humg A Co. r Covtul ui Chose . 
in L n App 7 |IM,'l),a»(. 

(b) Itugbuo MoliUKO e Kaahetuatli Buy, 
low B 15<>(lb68). Kul.(h lid dm < 
Bii|i 3, IsOU, V B No l&S 

(7) Mi.nmobuii Uiowdliuram t Nut 
-Sarayan Buy. H IV N lOOdbOVJ 

(8) Zunutunnissa t Mu.I.lun .t|. l.un 2-' 
\\ B a37(lb74) 

('*) SsinL irs IDiatta i bul > i' > J.' ■*' >. „ ■ 
M .'>37<l'Mr;i. s t , 17 M I. J iy 

<l«») Mal>.>r.|..i lltitii>l>illar 7.1 . . 

B|l.| Alt' IVtllK'*;} j.ry, • . I , 

I’.tmiys, J , r . . I « W !• 
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thus the Court hail poictr to set aside tiio mIioIo decree a};ain«t nil defendants, 
the Court was not bound in c\erj’ case to set nside the dwrcc agntnst nil the 
defendants (1) It would do so where the decree was really one decrei*, pro- 
ceciling upon a conunon ground (2) and was indivisible , (3) but it might refuse 
to do so where tlie decree, though nominally one, really consisted of sc\crftl 
decrees against several parties.fl) Where the question invoKcd in a case was 
whether the liability of the defendants was joint or several, nnd m such ca«o 
' tlio ex parte decree wds set aside, on the application of some of several defen- 
dants the entire decree was act aside (5) Similar conclusions were armed at by 
/Ukman, J., in whose opinion "rfcercc” meant the ex parte decree icferrcil to 
in the opening words of the section, and who held that when the deerct' was one 
nnd indivisible it must be set aside as a whole or not nt all ; ond that the Court 
must be assumed to have tlic power to set uside the whole decree, if either the 
decree was from its nature one nnd iiidiv if iMc, or if in order to gi\e to the defen- 
dants against whom an ex p'irfc decree has to be pronounced the relief to wlmh 
they are entitled, it must Im: set a«ide as a wholc.(6) The Cikultn Uigh Court 
' held that the Court might set aside the whole decree c%cn wlicre one i*i 
more of the defendants had appeared and contcstoil the suit, while in 
' the case of the remaining defendant or defendants the decree had lic“ii 

■ passed ex pnrtc.(7) A contrary ww was taken In the BomUiy High Court ; (8) 

nnd Stanley, J., and Buik'itt, J., in the Allahabad High Court (9) reserx'cd their 
opinions on the pomt. 

The proper rule is that now enacted by the prox-iso, viz. that relief is 
ordinarily to be given only to the patty who is entitled to and applies for it. 

1 If, how'ever_, in order to give such relief or for other purpose It is necessary to 
set aside the decree as against others also, this will Itc done as in cases where 


(1) Jadubansa Karaui V. Slohunt llaii 
CLaraD, 6 C. L J. 22Q (1907) s Kuojo Beliari 
Ghoae v. Durgamoni Daa^i, 3 C. L. J. 160 
(1906); Moomohini Cbon’dhurani v Nara 
Narayaa Roy Chaudhri, 4 C. W. N. 450 
(1899), at p. 459 ; but bco tbo «ordf of tho 
section, “Bhall i*a«3,” and if decree meant 
whole decree, then the wholo decree must 
liavc been set aside, and see Gopala Chetti 
c. Subb^r, 26 SI. 004 (1003), at p. COG ; Valia 
I’anga Achan f. Slarutba Vccra Karamlan, 
31 SI 454 (1908) 

(2) ScoDookhcoKhanv.RajcssurcoKanco, 
15 W. R. 371 (1871) ; see Gopala Chetti f. 
Subbier, 26 51 604 (1903); see Manaku v 
SiUmm, 18 B. 142 (1893), it wu held that 
tha whole ease 

there was a ii 

however, t« be 
the d ' 

(3) Sfabomed 
Bibi, 25 0. IM 


Chowdhuraale. Kara Namyan Roy Chaudhri, 
tupra, At p 458 ; Bhura llal v Har Kishan 
Das, 24 A 383 (1902), per Stanley, CJ 
Slohini Chandra Gutra t\ Annada C^ran 
Dutt, 0 C \V. N. 109 (1901) { GopaU Chetti 
f. Subbfer, 20 M C04 (1903), where tho de- 
fence of the second defendant wav peculiar to 
him; Bnjlallr SlahadcoProsad, 17C.W. K 
133(1911) 

(4) lb. This rase, it may be contended, 13 
not really an exception, as there arc in effect 
icvenil decrees, and tho whole decree n as 
against tbo particnlar defendant set aside. 

(5) In re Ifari Das Karmakar, 6 (X Jj J. 
202 (1905). 

(0) Bhura Sfal r. Har Kishan Dos, 24 A. 
383 (1902), at p 400. 

(7) Mahomed HamlduIIa r. ToburennaAS 
Bibi, supra. 

(8) SLuiakur Sitawn, 18 B. 143 (1893) 

Stal ’ n IXis, gH/tra, 

a0L; 


■1 
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■jvotd “//ccTfc** reicncO to is the decree described m the fust sentence of the 
BCCttoM, viz. the decree j)af8ed ej! parte against the defendant wLo his not 
appeared ; niul th.at the wo«Is “ siall appoint a datj for proceedmj Kidi (kvi>t 
meant that a day ss to be appointed for piocecding with the suit so far ss the 
defendant, nho has applied to the Cuurt under the provisions of this srcfios, 
ts conccnied.(I) No difficulty arose wljere there was only one defendset, 
or where, if there noro several defendants, an application was succcssfollj^’ osJ* 
by all of them. In anch cases the whole decree Against the defendant, orsU 
the defendants, was set aside. The question arose where there t'W 
several defendants, and one or more of several (but not nil) spphw 
successfully, whether tho whole decree was or should bo set aside ogain-'t ^ 
the defendants, or only tho decree so far as it affected tho defendant or d«M' 
daiite who applied. In tins connection two sets of circumstances jcgnirw 
consideration , (o) where an application was made by one or more defes'W®* 
to set aside a decjce which had been made ex parte against all defendant.*i 
lidviug appealed ; (b) where a similar application was made in a case fftie 
bomc of the defeudant.s bad appeared and contested the suit and aoine ijo 
appealed, and a decree «'as passed against all the defendants. Any 
tion of the section whicli Jed to the conclusion that a Covut must in all 
aside the decree against all defendants, or could not jji any case do m. 
difficulties Some of the defendants ought not object, and in fact Bight 
no ground for objecting to the decree, and the Court would not be 
such case in reopening the whole suit.(2) On the other hand, if the 
power was strictly limited to setting aside tho decree as against the deieB 
who applied, difficulties equally arosc.(3) For instance, the iclief gi' I’n 
be joint and indivisible. „ 

It iras therefore held that though “decree'* meant ” whole drew. 

/Iret-meafwneJ case, pouite'l oul ,, 
Jan^age of a. 53. Act N. of 1853. bo<1 
119 ot the Code of 1559 were 
similar; and except that the 
ment” is usctl instead of 
Coda of 1850, the provisions of s. i**' j 
Oodo aro similar to those of 1 ® T • 
section. Therefore, in acconLneo a' 
obseirafio/i otAikivsn, J , Bhiua a , 
KishanDas,eBl>ro,atrp.335.^^ * ° 

deefaioM were of use. ,, 

C2) Iluro lijwhno Ilw« i’- 
Blaboo.8W.r. rue. 201(15071. Soffi 
defendants may not object, anJ, in > ' . 

have no ground for ob/wting,^ ® j._ 

JDookhce KJian t\ Itnjessurce 
37i(I87I|; and see Bhum «•» 

IXis, 21 A , et pp. 3£>£*-33J ^pjjor 

(3} JSco Maiioiiu-d IfaniKlui a j. 

encocs.* Bibi, S’? C. 1.'55 j,, jjuido 

lS3j and fur ijwtan*-*', 


Doyatnssi Dasi r Sarat Chunder Mojumdar, 
25 C 175 (IS971, g.c, I C. \V. N. 6355 
Ajodbya Perslwd r. Shco Pcishad, 6 C IV. H. 
58 (1900), d’st Jadub.vtm N'arain v. 5Io> 
hunt Hari Uharan, 0 C L J. 2ZG (1907} ■ 
Bhun iUa) r Uar Kishan Has, 24 A. 383 
(J902). per Stanley. C J {ref to Caun Snhai 
f Ashlak H««in, 29 A 623, 625 (lt?07}J 
(t) Hue> Knshiio Doss v. Afotcc C3iand 
1101,00,841' B. 260 (1 867} {and sec Brajoiuth 
Sunnah r AnundJfoyco, 7 \V. It. 23T (1867), 
R lasc under s 58, Act 7i. ot 1859 > Dootga 
I’cnaudGhosc v, Grccsebundcr Bose, 1 4V. It. 
2J2 (15t^l ) ! Koroona Sloycc Dcbiiv v. Xubo 
K»he», 11 W. n. 18 ()8C9), rot. to in Bholat 
Is'asksrt’. AlachXsskar, 3C.I,. J. 158(1897); 
Kesho I’crBlnd r JlinUy Kaiwin, 6 0. L. It. 
69 ()SS0){. aiatuifcu V. Sitaram, 18 B. 142 
(1893), BhuroM.iIr liar Kuban Ais, 24 A. 
383 (1902). per Altman, J . nt pp 396, 3*>9. 
As regards Ihr rilalton of cases under (he 
Uudv <i( Dearkaa-ttli flitter, J.. in (he 
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thus tlic Court had fioiccr to set aside the whole decree ngainst all defendants, 
llic Cotttt was not bound in c\cr)’ case to set aside the decree against nil the 
defendants (1) It would do so where the decree was really one decree, pro- 
ceeding upon a common ground (2) and was indiTisihle ; (3) but it might refuse 
to do so where t!ie decree, though nominally one, really consisted of scvcml 
decrees against several parties.(4) Wiero the question invoKcd m a case w-as 
whether the liability of the defendants was joint or sctcral, nnd in such case 
the ox parte decree wis set aside, on the application of some of several defen- 
dants the entire decree was set nside.fS) Simitar conclusions were arrived at by 
^Vikman, J., in whose opinion “decree" meant the ex parte decree referred to 
in the opening words o! the section, and who held that when the decree w.i» on« 
nnd indivisible it must be set aside ns a whole or not at all ; and that the Court 
must be assumed to have the power to set aside the whole decree, if eillici the 
decree was from its nature oue and indiiifible, or if in order to gi\c to the defen- 
dants against whom an ex inrte dcciec has to be pronounced the relief to whicJi 
they arc entitled, it must be set eside as a wiiolc.(6) The Cakiilta High Court 
held that the Court might set aside the whole decree cicn wlieic one co 
more of the defendants had appeared and contested the suit, whde m 
the case of the lemauiing defcmlant or defendants the' decree had been 
passed ex pnrtc (7) A contrary \dew was taken m the Bomlwy High Court ; (8) 
and Stanley, J , nnd Buikitt, J , in the Allahabad High Court (9) reserved then 
opinions on the point. 

The proper rule is tiiat now enacted by the proviso, viz that relief i» 
ordinarily to be given only to the party who is entitled to and applies for it. 
If, howeser^, in order to ghc such relict or for other purpose it is necessary to 
set aside the decree as against others also, this will be done as in cases where 


(1) Jadubansa Narain f Mohunt Itari 
Charan. OC. L J 226 (1007) i Kunjo Behan 
Ghoso V Durgamoni Baaai, 3 C. L J. ICO 
(1906)! Monmohini Chondhuram v Kara 
Narayan Roy Chaudhri, 4 C W N 450 
(1899), at p. 459 i but see the word? of the 
section, “ ahall paaa,” and if decree meant 
whole decree, then the whole dfcrcc must 
liavc been set asido , and sec Gopala Chctti 
V Subbicr, 20 M. C04 (1003), at p COO , Valia 
Panga Achan v. JIaruth.a Veera Karundaii, 
JI M. 454 (1908) 

(2) SioUookhcoKhanv. Ibijosaurco Ranee, 
15 W. R 371 (1871); sec Gopala Chetti i 
Subbier, 20 M 604 (1903) , see Manaku v 
Sitaram, 18 B 142 (1893), it was held that 
the whole cose ivaa not reopened, eren though 
there was a common cause of action It la 
however, to be noted that in tliat case some of 
the defendants appeared 

(3) Mahomed HamKlulIa t Tohurenniss .1 
Bibi, 25 C. 155 (1S97) at p 1(,0, Monmohini 


ChowdhuraDif NaraKarajanRoyCbaudhri. 
tupra, at p. 458 . Bhura Mai v Har Kiahan 
Das, 24 A. 383 (1902), per Stanley. CJ ; 
Mohini Chandra Gutra r. Annada Oiaran 
Dutt, 6C \V N 109(1901), Gopala ChetU 
r Subbier, 20 M GW (1903). where Iho dr- 
fenco of the second defendant was peculiar to 
him, Bnjlallv MabadcoProaad, 17C. W A' 
133 (1911) 

(4) Ib The, «.asc, it may be contended, li 
not really an exception, as thcio arc in cITett 
several decrees, and the wholo decree ii av 
against the particular defendant ect aside 

(5) In re llari Das Karmakar, 5 C L J. 
202 (1905). 

(6) Bhura )lal v liar Eishan Das, 24 A. 
383 (1902). at p 400 

(7) Mahomed llamidulla r Tohnrennusa 
Bibi, tupra 

(8) Manaku r Sitaram, 18 B. 142 (1893). 

(9) Bhura Mai r Ifar Ktshan Das, tupra, 
at pp 390. 391 
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it is not possible to eever tlio decree into parts as separately affecting the parties 
respectively. 

“ Terms.” — The Court may set aside the decree upon such terms as it thmts 
fit.(l) The Court lias a full discretion in the matter. If the defendant is not 
at all in fault, and has a sufficient defence, there d«>es not appe.ar to be any 
reason ivliy he should be put on terms. In other cases terms may be imposeii 
The Court may direct payment of all prenous costs in the action as a condition 
precedent to setting aside the decree ; it may order a party to give sccunty 
for those likely thereafter to bo incurred ; it may direct him to pay the decretal 
amount into Court ; (2) or it may make such other order as it thmks fit bo 
a decree may be set aside bn condition that the defendant should find a surety 
Avbo would be responsible for any amount that might be found due from the 
defondaut by any decree which might subsequently be made (3) 

AVhen a judgment is ordeicd to be set aside upon terms, the conditions nui?t 
bo complied with within the time fixed or the judgment will remain in force as 
if tho order setting it aside had not been made. ^\'heTc a decree was set nsic e 
upon terms of a certain payment by a given date, it was held on appeal that tlie 
Couit had jurisiliction tocitciidthe tunc for pannent or pass a fresh coiidittoua 
Older setting aside the decree upon terms, {4) 


Effect of setting aside decree.— If tlio decree is set asirlc, 
saiily carries with it a reversal of any order pieviously made under r. 7 rcia^ino 
to allow the patty to appear and defend llic suit (5) The position is ti'O 
as when the suit was first instituted. As regards proceedings Mibsequcnt 
the decree set aside, it is well settled that where in execution the decrec-Iio e 
is himself the auction-purchaser the sale cannot stand if the decree bo subsequen J 
set aside.fC) There is, however, a distinction betiiccn this case and that w i 
A third party is the auction-purchaser (7) A sale having duly taken pl-’’^® 
e.xcciitigu of a decree in force at the time cannot afterwards bo set aside , .j. 
A honii fide purchaser not a party to the decree, on the ground that, on 
proceediugs, the decree has been, subsequently to tho sale, reversed by 
l.itc Court (8) And the same princijilc applies where tho decree is set asu i- - 


(1) Under the Codeof ]K59it was held tiut 
terms could not Ih> iinpoi>rcl * Admintstratur 
(Icuecalv.LulaDyjraiD.hB h R. 088(1871) 

(-) If tho dciree b liiuill^ inaintaincil. 
nionoy so p.iid into Court liccumcs the pro- 
petty of tho (loireo bolder, and an applicatioii 
t o get out the inonry will not bo governed by 
tho proTuiuns relating to the execution of 
d'H-recs : Mayal All f. XAchman Singh, 1898, 
1*. R. >0. 8. 

(U) Sonatiin Siuvha r. Dinonath Shah.%. 1*0 
( 222 ( 1 898) ; B.'i , S C. W. N 223. 

(4) Jag.irnath Sahi r. Kanta I'naad 
Upa.lhju, .in A. Ti (1913). dislinguwhing 
Sumnj »u Singh i. Ram Rahil 1*1, SI A. CS— 
(KUn) 

(5) Sinharsluigi Mudili r. Rattusalihf 


,li Mudili. 21 M. 324. 323 (IS’JT) ^ 

(C) SottUmedinalr.SriiMthRoy.-' • . 

»(«)... c, 4 c^^^N.rai 

etl [aurt Bce I*la Jagat Jvarajnn • 

.»uki Prosnd, 0 U !'• '!• .. 

tting aside /xfrie durio rcven>'‘ > 

(8) Zam ul-Abdiii Khan i’ 

.gharAIi, lOA. 100 (1887); sc.. 

, where, liowevcr, at p. >>— 
nmcil point out tlwt the 

stored to tho nionoyforwbiob t ^ 

IS sold Any claim which the J<“ 
btor might have for the 
Jy Uo against tlio decree hold r. 
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lli<* Court ol fir«t in^taiioo under tlu<i rule. When a decree lias been pet fl«icle 
under this rule it rannnt l>e taken to he rcviveel in any eub'eqtieiit proceeding 
and the principle of pect. 144 cannot be extended to it (I) Aa to «Iicther the 
onler petting a«ide the decree at the in^tanec ol one defendant reopena the case 
against all the others, sec notes to *' Decree ” 

"Proceeding with the suit.'’— The case begins ng.ain m the onlinaiy 
svav, ns if no decree had been paE«e<I. Tlie burden and mode of proof is ju^t 
the pamc as it uonld hare been if the decree Lad not been p.isscd.(2) The 
esidence should be recordeil de now, as that taken in the defendant’s absence 
at an rx parte liearing cannot be u«ed against him at the rchearing.(3) 

Appeal. Revision. Review. — Wlicn an application under this rule 
is nqected, an appeal lie.s by the defendant against the order of rejection (4) 
But the order passed on appeal is final, (5) and therefore no second appeal lies.fC) 
And if the defendant applies unsuccessfully under this rule and docs 
not appeal against the order, ho cannot, on appe.sl against the ongin.sl ex parte 
decree, obtain the relief ^\lllch lie might ha\c got on an appeal from the order 
of rejection under this rule, but for nliich he did not apply (7) Tlio 
defendant, lioweser, may appeal under sect. 96 against the car parte decree 
without presdously taking any steps to have it set aside under this rule, (8) 
\\liepo, however, an application under this rule is made and refused, the party 
jnay appeal from the order under 0 XLIfl r 1 (c), and the order made on 
such appeal is final But if there is no appeal from the order refusing to inter- 
fere under this rule, and the party prefers an ap^ieal against the original ex 
jiarte decree, the Appellate Court cannot remand the case on tlie ground tliat 
the part)' had not a proper opportunity of being heard All that it can do is 
to deal with the case on the merits, on the materials m the rccord.(9) A Full 
Bench of the same High Court has, however, more recently held that 
when a suit is decided ex parte, an Appellate Court, to which an appeal 
from the decree is preferred under sect 640 (now sect 90), has junsdietion 
to reverse the decree of the lower Court on the ground that such Court was wrong 
in proceeding to decide the suit ex parte and remand the suit for rehearing (10) 
It is not, however, open to the plamtilf to prefer an immediate appeal fiom an 
order setting aside his decree (11) And though there is some autJionty to the 
contrary, (12) the better and more recent opinion is that such an order (oidinanly 


(1) Raghu Nandan v. Jagdis, 14 C W N 
182 (1&09). 

(2) See nukm Chand, C. P C 74G 

(3) Ram Baksh «• Kwhori Mohan, 1^ W 
R. 130 (1800), though it was said to lie 
doubtful if all the expenses of obtaining and 
serving fresh summonses on th& witnisses 
should bo thrown on the plaintiff Brslien 
r.TUshf.RuttanGecr.SO W R 1(1872) 

(4) O. XIJII. r. 1 (c) 

(r>) s IM. 

(0) A<ibm!i.shC'lmndor Mookerjee I Mirtin, 
sr. 832 (1882) 

(7) Ciassaiiel t' Snures, 2.1 M. 200 (1800) 


(8) AshraSuounnissa v. LeUarcaux, 8 C 
272 (1882) , Karuppian r. AyjatLorai, 0 M 
445(1880) 

(9) CaussancI v Bourcs, aaprit 

(10) Sadbn Krutbna A»ar t Kuppici 
Ayyangar, 30 M 54 (1906). T. 11 

(11) Shama Dxas t lIurbuD.s Kii llIl^ i / 
ICC 426(1889) 

(12) Seo Rung J>ili Ml>s< > 4 '!•>! 1 
25 W R 304 (187*.), I'm..’. 

Kalee Kis)i<>ii, 22 U. J: 5'1'7 ' 

raonreT>M»4 , lll.,.ibiiii ' - 

R H7{)h74J 
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at least) is not one affecting Ihc decision of tlie case under sect. 99, and cannot 
be contested on appeal from the final decrce.fl) It is subject to attack under 
sect. 115 if the conditions of that section are fiilfined.(2) An cx jiarte decree 
is liable to review.fS) 

.1 14. No decree sliall be set aside on any sucli application 

No decree lo be set as aforesaid unless notice thereof lias been 
“pp'site p“ on the opposite party. 

Notice. — In an application under r. 13, the only parties entitled to notice 
are those that come under the description of “ opposite party ” in this 
lulo. An auction-purchaser does not come under that description, and is ni’t 
entitled to notice (4) 


(I) l-kiulma Chandra Goidar v. Mohesh 
Chandra Snlia, 0 C. W. N. (1905), 
Chmtaroony Dassi «• Fagboon.ath S.\hoo, 
22 C 081 (1895); and a similar %-icir ttas 
taken by Jackoon, J , m an early case Boro 
Khasia v. JaU Sirdar. 15 W R 215 (1871) , 
8 e., 8 B L R 78; the order, hou ever, was 
successfully contested in appeal in Gopala 
Ohettlo.Subbier, 2CM GOl (I903),at p COS; 
Nand Ram r Bhopal Singh, A. 592 


(1912). 

(2) See judgment of Bannerjec, J i ‘JJ 
Mahomed Hamidulla v. ToLurenQU^ Bibi. 25 
(■ 155, at p. 158 (1897). 

(3) Ifanbur Pershad Narain v. EuiUu 
Pershad, 13 C. L. R. 254 (188.7) 1 Bibi Mutto 
r Ilahi Began, C A. 65 (1883), 

(4) Jolendra Mehun Poddar v. Rajii Sri 
nath Roy, 3 C. W. N 2Cl(1893)l ».c..28C. 
267. 



ORDER X. 

Eramimtion of Parties hy the Court. 

1. At the first henring of the suit the Court shall ascertain [s ii7.] 

Ascerlilnment .h.lhtr h'>"\ ■>'» plradcr n-liellicr lie 

aliefations In pleadings admits Or dcmcs suck allegations of fact as 
»re»lmiiijdotil!nM. ,vrittcn statement 

(if any) of the opposite party, and as arc not expressly or by 
necessarj’ implication admitted or denied by the party against 
whom they are made. The Court shall record such admissions 
and denials. 

2. At the first hearing of the suit, or at any subsequent [s. iis.] 
OKI .KKidaiion oi lieoting, any party appearing in person or 

party, or eeinp.inion of present in.JCourt, oij. any person able to 
answer any material questions relating to 
the suit by whom such party or his pleader is accompanied, 
may bo examined orally by the Court ; and the Court may, if 
it thinks fit, put in the course of such examination questions 
suggested by -either party. 

3. The sribstance of the examination shall be reduced to [s. iifi.i 
Substance of examlna- \YTiting by the Judge, and shall form part of 

tion to be written. the record. 

4. (1) Where the pleader of any party who appears by a [s. 120.] 
c.«Kqd.nce oi kIukI P'«“der or any such person aecompamjiug a 

or Inability of pleader to pleader as ts leferred to i« rule lefuses or 
IS unable to answer any material question 
relating to the suit, which the Court is of opinion that tlie paity 
whom he repres’fents ought to answer, and is likely to be able to 
answer if interrogated in person, tbe Court may postpone the 
hearing of the suit to a future day and direct that such party 
shall appear in person on such day. ' 

(2) If such party fails without lawful excuse to appear in 
person on the day so appointed, the Court may pronounce judgment 
against him, or make such order m relation to the suit as it thinks fit. 

Examination of parties — Rules 2 and 3 correspond, with some altera- 
tions, with s. 125 of the Code of 1859 As to these, vide post After the Court 
has ascertained what is admitted and denietl under r 1, it nuy proceed to an 
Dial examination under the next rule Tins rule contemplates the case of a 
suit at tlie first or subsequent heariii" in which a party has appeared at tlie 
proper time, not a case wJierc a party has not so appeared (1) Wlierc, 
however, a defendant appe.ars by pleader or m person, the fart tluat he n not 


(I) Joy Pmkaih Sinc'i «' Meghtaj Stngh, 21 W. It 207 (1869) 



ORDER XT. 


Discovcrij nnd Ins-pecUon. 

1. In aivj suit the 'plaintijf or defendant by Icjive of the f* * 
Oiaeoufiy by Inter- Court may deliver interrogatories in wilting 
rogatories. for the examination of the opposite parties 

or any one or more o! such parties, and such interrogalones when 
delivered shall have a note at the foot thereof stating wliich 
of such interrogatories each of sueh persons is required to 
answer : Provided that no party shall deliver more than one 
set of interrogatories to the same 'party without on order for 
that purpose : Provided also that interrogatories which do not 
relate to any matters in question in the suit shall be deemed 
irrelevant^ notmihsianding that they might be admissible on the 
oral cross-craminntion of a witness. 

Discovery — The provisions as to discovery have been reinodetled in 
conformity with the pre«ent English Rules, and the English decisions will be 
more closely applicable This is 0. 31, r 1. It does not apply to rent-suits 
111 Bengal [sect. 148, clause (n), Act YIl. of 18851. The words “through 
the Court” have been omitted Other amendments are noted, jwsf Accord- 
ing to the former English practice, actions were instituted to obtain 
discover)'. Under tho present practice these can be larcly necessary (1) 

Order 31 of the Judicature Act Rules, following the extended principles of 
the Court of Chancer)’, now gives power to the Court in all suits to order dU- 
covery in aid of the action (2) This part of the Code closely follows the English 
Rules. Tlio main object of administering interrogatories is to save expense 
by obtaining admissions from tho opposite party (3) A plamtiH may 
iiiterrog.'itc with a tiew to obtain information or admissions tn suppmt of Air 
oirn case, and this right extends w ith proper ijualifications not only to his original 
i.i'e, but also to any answer wlncli he has to make to the defendant’s c.sse 

(1) .‘.CP gonondly as to Rills (or discovery, (2) See Ann. Pr. lor. rtf eiL (1903), p. 331. 

Rrayon Disiovery, f<09-C19; Ann. I’r., notes (3) Wsgbji Thacbeisej- r Khatrn Rowjj, 

In O 31 5 sec Orr r Draper, 4 (' DO’; 10 R 167, ntp 171 (IRSG). 

Keiner r Sdislniry, 2 C. D 373 
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But tlie right ia always sulijcct to the qualification that the iiiterrogatorips 
must he directed to a case on which the plaintiff has already dctercuned and 
to which he has committed himself. He cannot he allowed to put fishmg ques- 
tions in order to try whether he can discover any flaw in the defendant’s case 
or surest any answer to it.(I) Discov’cry is not limited to giving the party 
a knowledge of that which he does not al^dy know, but includes the gettmg 
an admi-ssion of anytliing which lie has to prove on an issue between hiinsdl 
and his opponent ; (2) to facilitate proof or savo expense ; (3) and to 
dimmish the burden of proof (4) So one party may be asked as to any 
admissions he may have made tending to support his opponent’s cause ot 
action (5) And discovery may bo had of the names of persons to make tliesi 
parties, and the names and securities of prior incurabrances.(6) The intewo- 
gatory must be as to facts, and roust not ask for conclusions of law, 
of facts, or construction of a document.(7) In short, a party is entitieo o 
discovery of every fact whicli makes out his oun case or shows that he li la 
tlie right, and this includes specific allegations in the nature of a rephcstwfl 
to an anticipated defence. He is not. however, entitled to discover)’ 
winch support his opponent’s caso or show that his opponent is right. It 
been held that ho cannot ask the opposite party by what CTidence ho inten 3 
support Jus case.(8) But in a suit for the recovery of the amount on ® 
alleged to have been drawn and accepted by the defendant in considera JOH 
a loan, it has been recently licM in tJie Calcutta High Court that a ps 7 
entitled to interrogate on facts directly in issue in the pleadings and that tneie 
the defendant was entitled to discovery of all nocessaiy’ details, incluamg^^_^ 
names and «ddres.scs of the persons by whom it was presented.(9)_ 
country it was formerly held that interrogatories viewed as 
eliciting facts bearing upon issues arising in snit.s were intended only >• 


(I) Ail IvAtUr V. Gobwi] Dasj, 17 C 610, 
818 (iSOO) , and in Bemolamonry Dwace f. 
Jlnlodbnr Bullnbb, 1 Boitln, filS 

(3) Alt -Gea f GaskiU. 20 Ch. D. 528, 
Krnnnd)' v JJotUon (1895), 1 Ch 331, 311. 

(3) Crumbreebt v. Parry, 32 W. It. (Eng.) 
201 ; Hall r. L & N. W. Ry Co.. 35 L T. 
8S0. So It a admiatiblc to intcnogato to 
fads which wil! intorm the parly aa to 
pridcnceloboobtalocd r Alt.-Ocn.w Gaakill, 

the names ol persons who may give 
cv idenci* m hm/aTour ; JInU v, Uardet, W. N. 
83 (1875), tfiO jwmes of persons present at an 
alleged elatul^r and so fortli. 

(4) Alt.'Ceii IV GosldU, <tf/wn, 537, &2S. 

(5) IlodwIJ r TayJor, J* R. 9 Q. B 79 J 
and ft c Brill r Hairy, I CS. B Jf. S. .308 ; 
tiiit SCO as to admi-Hioit.*, es S3 nnd S3 of Ilio 
nTnleiji'e A< I 

IHf t'linin BiUiX o{ I.nn<lon n Manby. 13 

*' 11 S'I'l (inetimlmtncf** in mnrlgagi' siiilfl]; 


nckafLablacl.e.3ar.I>.2<;^,;f;^^;; 
8 hn^hand] ; West of Englau' ■ 

,!h, 6 0. D. . .r 

rjcf 


I; to oblam tbo opponent's T»ew» 
natmetion ol a wUlj. „ a.g 

Ail ICflder t». Gol-ind Da**. ' , 

1800); Neokrara 

l.HC.70D,Btp.70C(lS87)t “ ^ 

r relating CTclusircly In P ' 

Baynath Knlia iv o 

' ■ .Tono'l 

. . ui fJ"’ 

oJo the provwiowi were nov 
Enelii'U O XXXI. • 


i. 
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t\ limitod oppralif'n.(l) So llion^li Enj^li'h niitlioritiro tliat n plaintiff 

inay interrogate the defendant in order that he may know vliat caso he has 
to meet — not the evidence but wliat the defence is — aucli interrogatorica are 
really framed to anticipate or ewpply defects of pleading. But the sj'stem of 
procedure in this country, it was held, was different. Tuo modes were held 
to be specially pro\-ideil for meeting the diffienlty m question. If the pleading 
was too vague the Court might require a further and fuller written statement 
undet the section corresponding with 0. Vllt. r. 0. The other method referred 
to was that provided by the Code in the settlement of issues. Interrogatories 
should not in such a case, it was held, be rcsortetl to in this countiy.(2) So 
again it was held that sect. 13t of the last Code indicated that in a case falling 
within it a party should proceed, not by way of interrogatories, but according 
to the procedure laid down in that section, and that the Code did not contem- 
plate that a party should be compelled to give discovery of documents by moans 
of interrogatories or otherwise tlie rclc\Tincy of which was denied (3) Further 
particulars may now be domandoil under 0. VI. r. 5, but there can be no doubt . 
that the framers o! the present Code intended to approximate the two systems 
ns far as possible. 

Time for delivery of Interrogatories.— The former Code conUmed 
the words " of any fi'me,” wliicli liavc now been omitted In England a plaintiff 
IS hardly ever allowed discovery before statement of claim, for from tbc earliest 
times tlie Court has sot its face against allowing discovery for the purpose 
of fishmg out a case, (4) and tins must always be so under tbc Code where 
a suit is not instituted until after the presentation of a plaint (5) In 
Common Law actions the proper time for discovery was not until after 
defence, for until then it svas not usually possible to say what was really material 
But a plaintiff has been allowed to interrogate before defence, and in 
tlie Chancery Division it is common practice to allow a plaintiff discovery 
before defence (6) And the Court baa a ibscretion to allow this under this rule 
The same principles which prohibit discovery lielorc the plaintiff has staled his 
case apply to a defendant As a rule, therefore, in England a defendant will 
not be allowed general discovery before putting in bis defence, (7) »iul tbis W'as 1 
laid down as an absolute rule in all cases by the second paragraph of tlw former I 
pection This portion of the former proviso has l>een omitted and the English 


cast npou the Courts, in regard to pleadings, 
Bome responsib)liti»8 which do not find s 
counterpart m EngleS pr.scticc ; hut that is 
no reason for excluding the scry maternl 
assistance whKh tho parties can render in 
giving precision to the points in issue 

(3) Xittomoye Dassei % hoobul CiiuiKlcr 
Uh, 23C 117.atpp 124. 12.1 (18*11). 

(4) Ann I*r 1903, p 383, notes to O 31, 
r I 

(1) Flies 26,ON/e 

(6) Ann Pr lOO,', p 3<t, nntia to O. 31, 
r I 

(7) Ann I*r 1*101, p 181, nolrs to O, 31. 
r 1 


, (1) Nittomoye Dassee v Soohul Chunder 

Uw, 23 C. 117, at p 12t (189 j), where it was 
I held that s. 134, now r. 17, indicated one 

direction in winch tlic scope of interrogatories 
• was intended to be limited, )ust as Ah Kader 

t. Oobind Dass, 17 C. 840 (1800), which it 
. followed, rspUiced another direct lonlimitirg 

/ the scope of Operation 

(2) All Kader r Cobmd Dass, 17 C 810 
y (1890); it may, howeser, bo considered ques 

j tionable whether such differences as exist in 

tho procedure are sufficient to deprive o party, 
[ of the right to use all his remedies; O'Kinealy, 

. T*. C., Notes to 8 121 The circumstances 

of litigst ion in this country have undoubtedly 



780 


TJIE CODE OF CIVIL PROCEDUBE. 


Ff?^T SmiD. 
0. II, r 1 


practice Tnll be followed. Tlie same procedure may be adopted in iniscellaneoua 
proceedings after decree. Interrogatories as to accounts pending or to 
make the judgment available, or to find out bow the property in ca«fs 
of mesne profits has been managed, have been allowed, and no ilonbt 
will be admitted under the Code.(l) 

Leave. — ^Application should be made on petition in Chambers, the order 
being that the plaintifi he allowed to mterrogatc.(2). It was held to he tie 
duty of the Court to determine whether the applicant should be allowed to 
interrogate, but not to determine at that stage what questions the oppoate 
patty should be compelled to answer.(3) But see now next rule. In giving 
leave the Court, as a rule, decides nothing as to the specific interrogatories, 
but only that there is a case for interrogating the party, that the interrogatories 
may possibly be relevant, that their genuine character is not improper, and 
that their administration is not sought for the mere purpose of annoyance. 
Where the party on being served refnses to answer them the Court enters 
upon a considered adjudication under x. 11, pout, and the resulting order 
may be enforced under r 21 The grant of leave to one party to deliver 
interrogatories to another docs not amount to an order requiring the other party 
to answer them ; for that party may perhaps have good ground for refusing 
to answer thorn or some of them (r. 6). Leave granted is, therefore, not nn 
order to answer withm the meaning of r. 21 entailing a dismissal or striking ou 
a defence. (4) 

“ Interrogatories.” — ^For form of interrogatories, sec Schedule IV. 123 of 
last Code and case cited, (5) and r. 4, post. Interrogatories ore only nfBdavits 
obtained in a particular way, and the party wishing to use them must put the® 
in/as his cvidencc.(6) See as to their use, r. 22, post. 

“ Opposite parties.” — ^Primarily this is a party on the other side^of the 
record to the applicants (7) A par 
opposite party within the meaning < 
there IS some right to be adjusted i 

be the case between two plaintiffs or two defendants (8) But defendants 

(1) See Ann Pr., O. 31, r. I, “discoTcry 
after and for working ontjndgmeat or order,'* 

Bray, 607-C60. 

(2) Sham Kisboro Klundlo v. Shoohi 
Bhoosun Biswaa, 5 C. 707 (1880) ; and to 
service, SCO ib. 

(3) Sham Knhoro Mandle t*. Sho^bi 
Biioo^un BUwav (1880), 6 C., at p 709. 

(4) Prem Sukh Chandcr r. Indro Ifatii 
nanerjeo, 18 C. 420 (1801) F. B , ovcmiling 
f^illv Dabco Perahnd r Santo Perahad, 10 

ri(r3 (1884); SCO notra to r. 21. port.* 

(.'i] Nittomoyo Pn&icc r. Soobul Chondcr 
Uw. 23 0. 117, at pp 118-120 (IRO.*!). and 
Chilly r. 207-272; I) C P. 0.17, Aiin. Pr. 
fnnn C. Appv. B, 

(li) WaRlijt Thftckrney t*. Khatao Rowji, 
in K. ir.7. At p 171 (1886). r^wto Biltary 


Pal V. Johur Lall Pal, 4 C. 830 (18. DJ- ^ 

(7) la Spokes r. Grosvenor (I897)- 
B. 124. the Court held that such a pirty 
bo onlered to give discovery of 

a accessary party though there * ** 
tssuo Letwpca him and the appHc®*’ • 

(8) Sh.wr Smith. 18QB.D.lM;5Wlay 
r. Kirby, 15 C. D. 102 ; Alcoy. etc,, W- • 
Groenhill. 74 L. T. 34.1, where 
documents between co-defendants 

claim was ordered : And in Eden r. 

35 Ch. D. 237, it was said at pp. ’ 

to mean that a pliintilT might .,1 

defendant, and a ilefendint a I'lsinli . 
tJmt the words were so wide as 
persfins who litigate one ngamst * 
any proreedinp, any fiiiestion 
Ooiirt m.ay properly ilecide. 
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rcfu-icd Icivvc to interrogate co-dofendants wlio Imd put in no defence, tlierc 
being no issue bctn-ccn them (1) 

In Encland formerly tlic decisions Cfitablislied that an infant, by reason 
of incapacity, could not be interrogated, (2) nor could lie Iks made to gis'c 
discovery of documents, (3) nor could such orders be made ngaiust n next 
friend (4) or guardian od litem (5) as sucli, neither basing tbc status of a party as 
that term is understood In the rules dealing with the subject. Now, however, 
r. 23 maVes the order applicable to infant plaintiffs and defendants, and to the 
next friends and guardians ad litem of persons under disability.fC) 

The Bombay High Court (7) has, however, in the case cited, applying the 
present English rule, held that an affidavit of documents m.sy he required from 
a nunor defendant, though the Judge stated that he did not decide that a next 
friend or guardian of an infant could be directly ordered to inabc an affidavit 
of documents. It has, however, been pointed out (8) that the order a» made was 
invalid (the guardian od htem being v.illmg to mahe an affidavit) and that the 
affidavit was in reality to bo made by the guarihan. and the Calcutta High 
Court has in the ease cited held that a minor cannot be comp<‘lIed to give dis- 
covery under sect. 120 of the former Code, nor on the same principle (vir., his 
iiKopacity) could he ho iiitcnogated under the set lion corresponding to this 
rule ; nor could his next friend or guarthau bo considered an " opposite party ” 
upon nliom such interrogatories can be served within the mcarung of tiiat 
huttiou. It has, houever, been said that a guardian ad Itletn may under ciitum* 
stances be made a party foe the purpose of obt<umug discovery from him (2) 
But even in this cose, which was an exceptional one, it was held that wlicie 
the guardian had liccn made a party defendaut for purposes of discovery, the 
discovery was not intended to include the riglit to adininij^ter iiiterrogatoiics 


(1) Maf'lwillr Langl«y,W.X (S0}2J2 

(2) Ann. I’r., notes tu tins rule nbich v.-ve 
iiitroUu<cil in 1803, in consequrjicc of the 
lUtisions cited. As Uy Iniiaties, »co Buy, 
Dwover), OV07, and Ann I’r xil. ii P.trt 
IV. “Lunatics.” 

(:{) Major t CoUias, 21 Q II 1) U'lt, 
comuiciit<‘d on in I’.cdfcrn t Roilforii (ISO}), 
1’. 130, ’ll here jt doubted whether in the 
1‘. 1). the old CbAnccry practice of tcfusin;; 
lu make an infant (;i>« discorerj obtained 
See cases cited in VVaghji Tliaikeibcy * 
Kliatao llowji, 10 II 1(j7 (IS&U) ; Kathiuull 
Xarsmgcl.iu r. Malharrau Holkar, 10 B 330 
(1804); Iluncant Bhojm Prosad, 22 C. 801 
(1805) 

(4) Curtis v Muiidy, 2 Q B. 178 (1802) 
See Indian cases in last note. 

(5) Lawton c. Plwcs, 48 L. T. 425 , Seutt 
f. Con«olubtcd Bank, W. X. (93) SO, Djke 
t iStephciis. 30 Ch. B. 180. bee Indian 
eases in last note but one. 

(G) Ingram 1 . Little, 11 Q.B B 257. b»c 


iiiilian ca-ws m last note but two 

(7) Xathinull Natemgilass c V]4Uiarm> 
JlolLar. lOIt. 350(l8*)t), rtrrarr.tii. J. 

(8) Duncan r Ithoyro Provid, 22 C. bOl 
(1805) 

(9) lb, alp 895,(iluig\\aghjiTluckeRAy 
t KhaUc, Rowji. JO II Ib7(im), but see 
now Berry r Kcni,20bol Jo 312 . Durchard 
c Maclailam , 2 Q B. 247(1891), Symoudi 
• City Bank, 79 L T J. 175 , Uurstall r 
Beyfus, 2<> ITi B 40-12, disapproving the 
old practHi , rslablKhing tliat .v pirsoii 
Hhvald not Ik- made a party, aulely fur thu 
purposcof discovery Ann l*r 1*105, p 414, 
notestoO 31, r 12 InlUhuuUioy r Turner. 
17 B. 341, 318 (1892), a defendant having 
lacn irregularly mado a party but only for 
the purpose of ducovtry to a prior suit 
brought by the plaintiff, wu held not a 
{urty to that suit, so oa to make applicable 
to him the pravi-iioos of cs. 13 or 43, cone, 
ejionding with a II and O II r. 2 of thv 
I«'cseut Ciwle 
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to Lim.(l) Now, however, r. 23 mates the prccetUngrulcs of the Ord-'r applicaV*. 
to minors and lunatics, their next friend** and guardians. 


2. On an ajipUcalwn for leave to deliver interrogatoms, 
Perticuiar interroga. thc particular interrogalorics proposed to Ic 
tones to be submttted. delivered shall he suhviitted to the Court. In 

deciding upon such application, the Court shall take into account 
any offer, which may he made by thc party sought to he interrogated, 
to deliver particulars, or to make admissions, or to produce docu- 
ments relating to thc matters in question, or any of them, ana 
leave shall be given as to such-only of thc interrogatories sulvnttea 
as the CouU shall consider necessary either for disposing fauVj 
of the suit or for saving costs. 

Submission of interrogatories.— This rule, which is new, is tatenfreo 
0. 31, r 2. Under this rule the Judge baa not, it has been said,(2} to settle 
thc mterrogatonca, but to decide what should be administered. AUowuig so 
interrogatory does not preclude any objection being taken in the answer unner 
r 6. post.[f) Where some have been allowed and some refused, application 
may bo made for leave to deliver further mterrogatorirs (4) In the 
mentioned cases, defendant undertaking to make admissions, leave waarefused w) 
and admissions having been refused, leave was given. (0) 


3, In adjusting tlic costs of the suit inquhy shfiU iit t|ic 
Costs 0 / interrosa- iustaiicc of any party be made into the 
propriety of exhibiting such interrogatoric?, 
and if it is thc opinion of the taxing officer or of thc Court, citfic 
with or without an application for inquiry that such interroga 
tones have been exhibited unreasonably, vexatiously, or at int 
proper length, thc costs occasioned by the said intcirogatone» 
and the answers thereto shall be paid in any event by the par } 
in fault. 

Costs. — This IS taken from 0. 31, r. 3, and does not apply to rent-suits m 
Bengal (ride r. 1. oiite) 


4. Interrogatories shall be in the Form No. in Apiicndtx 

Form of tnUrrvga- such variations US ciicumslunccs m'VJ 

loncs. require. 

5. Where any party to a .suit is a coipoiat/on or a hod' 

of persons, whether iucorpomted or R® * 
Corpora ons. empowered by law to sue or be sued, whe 

in its own name or in thc name of any officer or other pen-oii. 


(1) WaglijJ Thackerscy r KbaUo Rovji, I ' ' 

10 B. !C7'(18SC> ■ ■ ' ■ J. 


(2) p<r Chitty, J , in Tye r. IVilloujLby. • ... • ' * 

aSSnl-J. 33>«. * 710. 

O) I'rtkr l;., (l,:.|).U(*h 2.2. II.IJ. ri.En.%W. .''-('’’J- 
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any opposite party may apply for an order allowing him to 
deliver interrogatories to any member or oflicer of such cor- 
poration or body, and an order may be made accordingly. 

Corporations and Companies. — English 0. 31, r. 5. Docs not apply 
to rent-suita in Bengal (itdc ante, r. 1). The English rule is practically tho 
same except that instead of the word “ suit," it uses the words “ cause or inaller," 
which also appear in 0. 31, r. 1 of the English rules, and is identical with that 
under tho C. Ii B. Act except that “ member" is added The old practice in 
Chancery was to make liim a party for tho purpose of discovery, but this can 
no longer be done (1) As to body corporate, or other body ; Crown ; (2) foreign 
sovereigns ; (3) liquidator ; (4) see cases citod.(5) The secretary of a corporation 
or company is, as a rule, the proper person to answer, and it was the practice 
of Jessel, M.E , not to direct a member to answer unless there was no officer 
who had a competent knowledge of tho facts (C) The officer or member is the 
representative or alter ego of the body for the purposes of onswering the mteno- 
gatories.f?) It is not his answer but the answer of the body, and, therefore, 
there is no obligation either to disclose his knowledge, or to obtain and dnclosc 
the knowledge of other servants or agents of the body acquired by bim or them 
otherwise than in the course of his or their cmploymeDt.(8) As regards discovery 
and production of documents, this is obtained by an order against the body 
for an affidavit of documents lo its possession, to be made by the secretary, clerk, 
or other proper officer on its ^haU(9) It should, if possible, be made 
by some person who has personal knowledge as to documents in the possession 
of the hody,(10) 

6. Antj objection to answcr/iij/ any interrogatory on the [s. 125 ] 
otiections to Inter- ground that it is scandalous or irrelevant or 
rogatories ty answer. not exhibited bonA fide for thc purpose of tho 
suit, or that the matters inquired into are not sufficiency material 
at that stage, or on any other ground, may be taken in (he afiidamt 
in answer. 

“ Any objection.” — This rule is taken from 0. 31, r. C It does not apply 
to rent-suits in Bengal (see r 1, ante) Where interrogatories are scandalous 


(1) tViIson V Church, 0 C. D 552 

(2) Att.-Gcn r. Newcastle (1897), 2 Q 
15. 384 ; diacusamj;, generally, tho Crown’s 
j'osition in mAttcra of discovery 

(3) S A. Rep V, La Coup Franco Beige 
(1898), 1 Ch 190 [if a foreign sovereign bring 
an action here Lo must give discovery] , 
Prulean f. U S A , L R. 2 Eq C63, GM [on his 
own oath] ; ahkr foreign republics, Bep 
Costa Rica f Estange, 1 C. D 171, sec post 

(4) tVho u under an obligation to givo 
discovery • Contract Corp , 7 Ch 207 ; Re 
lliirne<V8 Bankuig Co , 2 Ch 350 , but not 
an affidavit of document as of course : Re 


JIutual Society. 22 fli 720,721 The liquida- 
tor has a reciprocal right of dLK.ovcry Re 
Alexandra Co . 16 Ch D 58 

(5) Bray’s D^est on DfiicoN cry. Art d,and 
Ann Pr , notes to O 31, r 6 

(6) Berheley r Standard Discount Co., 
13 Ch D 99 

(7) lb , at p 101 

(8) Welsbach Co v New Sunlight Co 
(1900> 2Cb 1. 

(9) Ann Pr , note to 0. 31, r. 6, sec forms 
in Chrtty, F., 247-219, s M 

(10) Sec Bray’s Digest, Art 21, Rep of 
Liberia f Kqyc, 1 App. Caa. 139 


/ 
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mined. Where, therefore, the p-irties were at issue ns to tho plaintiff being 
entitled to recover any damages at all, an interrogatory ns to damages was 
held to be premature, as the question whether there had been any wrongful 
act committed and whether tho plaintiff was entitled to any damages bad first 
to be determined (1) Generally, the Court is unwilling before the right to 
relief is established to make an order for discovery which may be injurious to 
the defendant and will only be useful to the plaintiff if he succeeds in estab- 
lishing his title to ielicf.(2) In considering whether discovery ought to. be 
given the Court must first consider whether it will help the plaintiff at the trial. 
If it will not, hut will only be of use if the plaintiff obtains a decree, then the 
Court will postpone discovery as licing not sufficiently material at the stage at 
which it is sought (3) 

“Any other like ground." — Documents which of themselves eridence 
exclusively the 'party’s own case are clearly (1) protected lie must swear that 
(to the best of his belief and after proper examination) they form or support or 
ovidenco or relate exclusively to liis own case or title, and that they contain 
nothing impeaching his own case or title (5) Then there i.s the question of 
privilege. The Evidence Act excludes certain questions, and what a party or o 


as such, except by the order of a Superior Court ; (7) communications maih* 
during marriage, except in suits betuoen married i>ersons;(8) affairs of Stale 
and official communications , (9) information given concerning the commission 
of an offence ; (10) professional communications ; (11) conffdentwl communica- 
tions with legal advisors (12) Sects 12C-129 of the Evidence Act refer to 
communications between clients and Ihcir legal advisers alone There are 
certain cases, however, for which the Act does not make specific provisions, 
and in which the question of privilege generally arises in applications for dis- 
covery before trial in which communications made for the purpose of litigation 
between third persons and the adviser, or third persons and the chent for the 


(1) Neckram Delay e. Bank of Bengnt, 14 
0. 703 (1887); ilist ca^euherethe question 
nas simply one os to amount nf damages, the 
defendant wishing to satisfy the demand 

(2) Fennessy e. Clark, 37 Oi D 187 

(3) Parker c. Wells, 18 C. D 483 See 
Sutherland r Singhee Chum Dutt, 10 C 80S 
(18^), where the objection that tho docu- 
ments were then not sofficiently material 
was oTerrulcd ; and Secretary of State r 
Jehangir, 4 Bom L. R. 342, 347 (1902) 

(4) Ann. Pr , notes to 0 31, r. 1, p 399 
Budden r. Wilkinson (1803), 2 Q B 432, 
dissented from Maclean v. Jones, CG L T 
073, limiting it to documents of title to land ; 
and see Frankenstern i>. Garin’s Co. (1897), 

2 Q B. 52, and second jiart of r. IG, post 

3 E 


(5) Ib ; Bray, Dig. AH ’23 Hie last 
assoHion as to impeaching it need not he 
made by a defendant in ejectment, for his 
taring no title will not entitle the pUmtiff. 

(G) Sec Ryric t. Shirshankar, l.G B 7, .at 
p 10(1890) 

(7) Indian Eridenoe Act. s. 121 On this 
and the following section, see the Authors' 
Commentary on the Act, 6th Ed 

(8) Ib.s. 122 

(9) Ib as 123. 124 (and sec Ann. Pr, notes 
to O 31, r 1, cituQ rases where dtscorery 
has been refused if mjunons to public 
interests) 

(10) Ib. a 12S 

(11) lb ta 126-128. 

(12) Ib. e. 120 
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in answer. As to objections and mode of elating tlicm, and as to answering 
sufficiently, see notes to rr. G, 11, respectively. The rule does not apply to rent- 
suits in Bengal (seer. 1, antt). 

9. An affidavit in answer to interrogatories shall he in 
Form of affidavit in Form No. .9 tn Ajrpcmlix C, with such varia- 

tions as circumstances may require. 

10. No excejitions shall he taken to any affidavit in anstcer, 

No exception to be hut the sufficiency or othencise of any such 

affidavit objected to as insufficient shall hedeter- 

mined by the Court. 

11. If/iere any person interrogated omits to answer, or [$i27i 
Order to answer or answcrs insufiicicntly, thc patty interrogating 

answer further. apply to tlic Court for an orderrequiring 

him to answer, or to ans\Yer further, as the case may be. And 
an order may be made requiring lum to answer or answer 
further, either by alTidant or by vivd voce examination, as the 
Court may direct; 

“Insufficiently,"— 0.31, r. 11 It docs not apply to rent-suits in Bengal 
(see r. 1, ante). The same necessity for clear specific answers and absence of 
all evasion is required as in the case of pleading, as to which see 0 VIII r ■!. 

If the answer is evasive the usual practice is to require a further answer More- 
over, matter of supererogation should not be introduced It is.of course, legitimate 
to explain or qualify an answer. But when an answer is couched id a form which 
makes it embarrassing, that is to say, which prevents the person whoasks it from 
using it without having thrust upon him irrelevant matter as part of it, it in 
insufficient (1) A party must answer, to the best of his knowledge, information 
and belief (2) He is bound therefore to state all the information he already 
possesses, though he is not be ’ ' ’ ' " ' 

servants. Of tliese he must 
information. He must also 

necessary.(3) The question in all ca«cs is whether the answer is insufficient 
The Court has not to go into the question of its truthfulness If the Court is 
clearly satisfied (from certain sources, as to which see r 6, ante) that the oath of 
the party by which he claims liis protection cannot be really available for the 
purpose for which he puts it forward, a further answer may be ordered But the 
oath should not be disregarded on more suspicion A substantial answer is 
sufficient under the present practice, the substance and not the form being that 
at which the Court looks. If looking at all the answers together the Court 
thinks that every question matcii.'il to the issue has been fairly and substantially 


(2) Bray, I>i5, Arts. IG-n, Ann. Pr. 
lor. rit 

(3) II.. 


(1) Soo Ljrll f. Kfnncily, 27 C. D. 2S , 33 
W. R. 44 : Rieluirds v. Crawshay, 8 Time* R 
410; Ann. Pr , note* to 0 3I,r. 11 
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patty may be directed to make an affidavit m terms of this rulc.(l) Suck an 
application is generallj’ granted as a matter of course, but where there is contest 
before a party can obtain discover}’ he must show that he has a good cause of 
action, and that the documents are relevant to the case (2) The proviso to 
r. 12 has been added so as to give the Court a discretion similar to that imported 
in 1893 into 0. 31, r. 12, of the English rules. The former section spoke of 
“all” the documents, and as appeared from the use of that word in the first 
paragraph, and from the terms of the second paragraph, the party against whom 
the.order issued had to describe all his documents in the affidavit, e\cn though 
he asserted on grounds stated by him that he could not be compelled to produce 
them. The words are now' omitted, as the nature and e.vlent of the discoveiy 
required depends upon the Court’s order. An order for discoiery tan be made 
in a case under the Land Acquisition Act under this rule (3) 

“Party." — IMien there are several plaintiffs all of them must oidmanly 
join in the affidavit, though it is possible that upon a proper case being made 
out the order may be limited to a particular patty (41 As to minors, lunatics, 
next friends, and guardians, see notes to r. 1, ante, and r. 23, post ; and as to 
liquidators, companies, and corporations, notes to r 5. Discovery of documents 
and inspection may be allowed to a plaintiff from a co-plamtiff, or to a defendant 
from a co-defendant if there are rights which have to be adjuslid bciwein thim 
m the suit (5) \Mieie one of several parties alone makes an affidavit of documents 
a summons may be taken out callmg upon the other parties to show cause why 
they should not also make an affidavit (6) 

Affidavit. — Ordinarily the affidavit should be made by the party himself (7) 
The affidavit should be in the following form («cc Appendix C. No 5), with 
such variations as circumstances may require : — 

In the Court of at A B r C D. 

I, the above-named defendant C D , make oath, and say as follows — 

1. I have in my power or possession the documents relating to the matters 
in question in this suit set forth in the first and second parts of the first ecliedule 
hereto. 

2 I object (8) to produce the documents^set forth m the second part of the 
first schedule hereto 

3. That {here state upon wJtat grounds the ohjeetton ts made, and verify the 
facts as far as may he, for the party must make the discovery though he asserts that 
he cannot be compelled to produce) 

4. I have had, but have not now, (9) in my pos'^ession or power the 


(1) Nittomoye Dassce r Sootiul Chunder 
Liiw, 23 C. 117, at p. 125 (1805) 

(2) Amarendra Nath Chattcrjcc f Kallj 
Ktssen Tagore, 2 C. W N 17, atp 18(1897) 

(3) British Indu Steam Navigation Co 
i Secretary of State for India, 38 C 230 
(1910) 

(4) Ryric t’. Shwshaiikar, 15 B 7 (1890) 

(5) Shaw i. Smith, 18 Q B I) 193;app 
Bn)«n t. Wathins, 18 Q B 1). 125 

(0) njTic r ShiTslian^r, 15 B. 7 (1890) 


(7) Wilson, J , H C CJ Feb 17. 1879 . 
andaecKalunBibii SafdarJIusain,8A.2(>5 
(1886). 

(8) See OrK-ntai Bank Corporation r 
Brown, 12 C. 203, 260 (1885), Rjrie v. 
ShiTsbankar, 15 B 7, 8 (1890), faccrctary 
of State r Jehai^ir, 4 Bom L R 342, 347 
(1903) 

(9) See Kalian Bibi r Safilar Itu-am, S 
A 205, atp 267(1886) 


{ 
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“ Relating to any matter in question therein.”— Tiie following iiilci- 
prclations have been gi%cn of tlicsc \\onls : — Documents containing information 
which may either directly or indirectly enable the patty seeking discoverj’ 
cither to advance hU own case, or damage that of his adversary, or which may 
fairly lead liim to a train of inquiry which may have cither of these two conse- 
quences (1) They arc not confined to such as would be admissible m cvidencc.(2) 
Kvery document which will throw any light on the cnsc.(3) 

Objection to production. — As to what documents arc privileged fiom 
production, see notes to r. 6, ante. Tlic affidavit sliould set out tlic grounds 
on which privilege is claimed But a party is not confined to the affidavit in 
which the claim is first set up. He is entitled to put m and use a further affidavit 
in support of his claim of privilege (4) 

Sealing up. — According to the Equity practice followed m tho High Courts, 
A party may seal up such portions of otherwise material documents as he swears 
ate privileged. A party must, however, specify what parts of the documents 
referred to lie claims to seal up, and tho grounds upon which the claim is baecd (5) 
If ho docs not, though the Court has allowed an application to conMdet the 
sufficiency of the affidavit, (0) yet technically the right way of raising the question 
is by taking out a summons for production and inspection (7) When the right 
of a party producing documents to seal certain portions of them is contested, 
the Court appoints an officer to wliom the pkmtifi states m confidenco why he 
wants to inspect any portion of the documents sealed, and the officer, after looking 
at the documents, reports whether and m what way tlie part noted or desired 
to be noted is material to the ease of the other patty (8) 

Objection to affidavit. — When an affidavit is technically insufficient, that 
is, in its terms, and fails to comply with the requirements of the Code, a summons 
may be taken out to consider its sufficiency, (9) and the party will be ordered to 
amend his affidavit or file a further affidavit , (lO) as where the description of 
documents is imperfect (11) or improperly verified , (12) or where the affidavit 
does not specify w’hat the plaintifl claims to seal up, and is not in the prescribed 
form. (13) The only occasion where a party Can be compelled to file a further 


(1) Compagnio FinanciJro v Peruvian 
Guano Co, 11 Q. B. D 03 

(2) Ib , 02 I Jcsscl, M R , in Bustroa t‘. 
White, IQ B. D 42o , Hulchinaont' Glover, 
IQ B. D. 141. 

(3) Ib, Ul. 

(4) Ambtka Ciiurn v Bengal Spinning Co , 
Ltd. 22 C. 105(1804). 

(5) Jadub Loll Shan r Kanai Loll Shan, 
20 C. 637. 580 (1893). 

(0) lb. 

(7) Ib 5 Ilorcndra Nath tIuLerjee r. 
Gircndra Kumar Dutt, 3 C W. N 493 
(1897). 

(8) Ilcem Lnll Ruklilt t Ram Sutaa 
Loll, 4 C. 835 (1879) , Nittonioje Dasaco f. 


Soobul Chnnder Lan, 23 0. 117, at p. 120 
(1896) 

(9) Sco Oriental Bank Corporation v. 
Brown, I2C 205(1835), Kcnellyr. Wyman, 
1 C. 178 (1870) , Jadub Loll Shaw v Kauai 
Loll Shaw, 20 U 587 (1893) 

(10) Amarendiu Nath ChUterjeo v Kally 
Kisscn Tagore, 2 C W N 17(1897). 

(11) OncDtal Bank Curporatnn i' Bronn, 

(12) Kalun Bibi r Safdar Uu-<ain, 8 A 
205(1880) 

(13) Jadub Loll Shan v Kanai Loll bhaw, 
20 C' 587 (1893) , but SCO llowndra Nath 
Mukerjrer.GirrndraKaiiiarDu(t,3C. W N. 
495 (1899) 
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of posscsssion,(l) privilege, (2) and, according to Englisli practice, relevancy.(3) 

The Court cannot regard the opponent’s oath ; the general rule m all questions 
of discover)' being that where you have the oatli of the party claiming discovery 
challenging the oath of the party giving discover)', the oath of the latter la for 
this purpose conclusive. The party seeking di«covcry must rest upon the 
affidavit, and he cannot even examine upon it, nor adduce evidence to contradict 
it, nor can ho do this m another form by administering general interrogatories. 

14. It shall he lawful for the Court, at any time during [*. iso.] 
Production of docu- the pendency of any suit, to order the pro- 
duction by any party thereto, upon oath, of 
such of the documents in his possession or power, relating to 
any matter in question in such suit, as the Court shall think 
right ; and the Court may deal with such documents, when 
produced, in such manner as shall appear just. 

“ It shall be lawful ” — This rule is taken from 0 31, r 14 Sec, as to the 
discretion, note " Order the production.” The rule enables any party who has 
obtained privately, by intenogatonos or by affidavit of documents, knowledge 
of a document in the hands of his adversary, to compel production. But no order 
for production can be made against a party unless he has directly or indirectly 
admitted it to be in his possession or power. See notes to r. 13, ante. 

“At any time."— Therefore, even as late as m appeal As regards the 
earliest point at which the order may be made, the Court will act upon the 
general principles governing the time or stage for discovery Vide ante, notes 
to r. 1. An order under this rule may be made even before the issues have been 
framed (4) 

" Order the production.” — Under the Evidence Act m regard to certain 
documents where they are absolutely privileged, the Court has no power what- 
ever to order production. But under this rule tlie Court does possess the 
discretion, and this discretion is to be exercised accordmg to the practice of the 
Court.(5) In the case cited the Court held that though a document might not 
be such as passed directly between the legal adviser and the client, yet if it 
was of such a nature as to make it quite clear that it was obtained confidentially 


(1) Nitiomojo Dasseo t'. Sool>ul Chundcr 
I.aw, 23 C. 117, 123, 127 (1895) , Ann Pr 
p 383 

(2) Ib , at p 126, Vinayatrao Dhunderaj 
i' Narotam Anandji, 17 B 581 (1893) [claim 
that (liwumeiits privileged as relating solely 
to defendant's title and did not tend to prove 
or support plamtifl’s title ; XtU, that Cburt 
could not go behind defendant’s affidavit] ; 
.\nn Pr 1903, p 415. As to what is pnvi- 
leged, sec notes to r. 0. 

(3) Ann lb-, 385.415; whether, however, 
the affid»\ it is conclusive on this point under 


r 18. see Niltomoyo Dassee v Soobul 
ChunderLaw. 23C stp 125(1895). and m 
O’Einealy, C. P C . notes to s 130, it is said 
that it is not possible to say how far this rule 
(coDcJnsivraess of statement as to relevancy) 
will apply in other eases, it being suggested 
that the Court should follow tb« rule laid 
down in s 162 of the Evidence Act. 

(4) Gobind r Knnja, 10 C L. J 407 
(J909). 

(5) ViKhnu Yeehawant r New Yorh Lilo 
Insurance Co , 7 Bom. L R 709(1903). 
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other cause or excuse which the Court shall deem siifTicieiit for not 
complying with such notice, in tvhich case the Court may alloiv 
the same to he put in evidence on such terms as to costs and otherwise 
as the Court shall think fit. 

Notice to produce for inspection. — ^Tlus is r. 15 ot tlic English 0 31. 
There is a distinction between an application for general discovery of documents 
and an application for production of a specified document, that is, a document 
referred to in the pleadings or affidavits. The order for production may be 
made at any early stage of the case, and, unlihe the case of general discovery, 
a defendant is entitled to inspection although he has not filed his written state- 
laeiit.(l) As to form of application, see No 124, Schedule IV. of last Code and 
r. 17. A Judge has no power under this rule, or r. 18, to direct inspection to be 
given of documents unless there be as an essential ptelinunary to the right of 
inspection either the specification of a document by the party seeking the 
inspection, or its disclosure by the other side in the pleadings or otlicrwise (2) 

“ Other party." — A defendant may obtain discovery or inspection, as 
against a co-defendant, if the latter can be regarded as an opposite party (3) 
If the party on whom the notice is served should answer in the manner pre- 
scribed lu the next rule, he should object to produce such documents as he 
considers he ought not to bo compelled to produce, leaving his adversary to get 
an order for inspection under r. 18, post 

“And any party not complying.”— The concluding words of this rule 
give an express power to the Judge to allow the document to be used in evidence, 
a power which the Judge was originally held to have by implication As to 
documents referring to party’s own title and "sufficient cause,” sec notes to 
rr. 1, 6, nnie (4) 


16. Notice to any party to produce any documents referred 

.... , to in Ms pleadinn or affidavits shall he in Form 

Notice to produce. ^ ^ .i . 

J\o. / in Appendix C, with such variations 
as ciicumstanccs may require. ?> 

17, The party to whom such notice is given shall, within !*• 132.] 
Time for inspection ten (lays from the receipt of such notice, 

when notice given deliver to the party giving the same a notice 
stating a time within three days from the delivery thereof at 
which the documents, or such of them as he does not object to 
produce, may be inspected at the office of his pleader, or tn the 
case of bankers' hooks or other books of accotmf or books in constant 


(1) QuilU'rt' IIoatley.23Ch I) 42,49,00, 
followinl in Rain Dj-al Satigmoi t. Nurhuny 
Ralkrtehni, 18 R 36S (1893) 

(2) SiHjiUry of State r. JcImh^it, 4 Rom 
L R. 312 (1902) 

(3) AeunUrao \itlul t. Rudra MalU, 17 


n 384 (1892) 

(4) And Webster r UTiewUl, 15 C. D. 
120 , QuilUr t llcatlej, eupta , Dhapi r. 
lUin ren.hail. i I C 7«18. 777 (1887) ; V« na- 
jaknio Dbun>liTaj i NaroUm Anaad;i. 17 
R 581, 584 (1893) 
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wse for Me purposes of any trade or business, at their usual flace 
of custody, and stating which (if any) of the documents lie objects 
to produce, and on Tvhat ground. Such notice shall he m 
Form No. 8 in Appendix C, ivith such variations as circumstances 
may require. 

Notice for inspection.— This rule is taken from 0. 31, r. 17. If a party 
does not wish to produce documents for inspection he should refrain from deliver* 
mg the notice under this rule, and wait for the plaintifE to apply for aa oid^r 
under r. 18, supported by an af&lavit under that rule. (1) In the under-mentioned 
case (2) inspection was ordered to be given where the defendant kept his bool*, 
a matter now specially dealt with by the rule. 

1 18. (j) Where ike parky seiwed with notice under rule U" 

Order fir mepecUon. ® 

speckion or objects to give inspection, or ojjets 
inspection dseivherc than at the office of his pleader, the Court ma'h 
on the application of the party desiring it, mahe an order jof 
inspection in such place and in such manner as it'inay think ft- 
Provided that the order shall not he made when and so jar w 
Court shall he of opinion that it ts not necessary either for disyos- 
iny fairly of the suit or for saving costs. 

I {2) Any application to inspect documents, except such as otc 
referred to in the pleadings, paiticulars or affidavits of tlic pad} 
against whom the application is made or disclosed in his affidA'*' 
of documents, shall be founded upon an affidavit showing of wbAj 
documents inspection is sought, that the party applying is entitie^j 
to inspect them, and that they are in the possession or power o 
the other part}'. The Court shall not make such order for insyccltoit 
of such documents when and so far as the Court shall he o/ opune" 
that it is not necessary either for disposing fairly of the suit orjor 
saving costs. 

Application for order of inspection. — This ride is token from 

r 18. No order will be granted unless notice has been served under r. 16.{3) ' 

filing of an affidavit by one party under r. 13 of this Order does not 
tlic other party from applying for further discovery and inspection under t >■ 
rule. (4) 

Affidavit in support of application. — The rule applies 
ivhirh the p-irty desiring inspection is able to state of his own knowledg*" • ' 
the other p.'irty is in posse.<»sion of documents and that they are releiom (•' 


(I) Ulinpi r. lUm Pprshiid, 14 C. 7«li, 777 
( IHS7) ; on«! /n to vhen time begira to nui, 
wc lb, 

(J) Kp»)il,h» r. PtHlonji, G B, 407 (1881), 
(.3) .Uiiln n<lm Xanlli r. lalinn Cliundcr, lo 


aCC(J8S3); ond»ccnhApir.n*mrcn 
14 0.703(1857). • 

(4) BasanU v. Kumudial.SS C. 4- ( ^ 

(C) Nitlomoye n.wsec r. Soobul tli 
Low, 23 0. 117, 127 (1803). 
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The applicant must show oitcr alia that the documents of triiicli he claims 
inspection are relevant to the matters in question in the suit. That appears 
under t 14, because it is that rule only which gives the Court power to order 
production of documents relating to any matter in question in the suit, and the 
Court has no power to order the production of any other document.(l) The 
second sub-rule, which corresponds with s. 131 of the last Codc,(2) is taken from 
0. 31, r. 18. The last sentence, which is also new, is taken from the same English 
rule. It is open to the other party to file an affid.avit denying possession, or 
relevancy or claiming protection, and it seems from the English decision on the 
rule cited that the statements m such afTidant as to po'session must be accepted 
by the Court as no less conclusive than if they were contained in an affidavit 
of documents (3) The Court, however, in the case last cited distinguishing 
questions of privilege, was not prepared to accept the broad proposition, that 
in an application under this rule the affidavit of the opposite jxarty would also be 
conrlu,«ivc on the question of relevancy (4) 

19 , ( 2 ) Whne inspection of any bttsincss bools is aj>i>lie(l for, 
. the Court may, if it thinks ft, instead of o)dn- 

enpe capes ing inspection of ' ■■»»*-». , 

of any entries therein to he furnished 

some person who has examined the copy mm me ortgtnai ciintes. 
and such affidavit shall stale ichether or not there are m the original 
hook any and what erasures, interlineations or alterations : Pronideil 
that, notwithstanding that such copy has been supplied, the Comt 
may order inspection of the hool from which the copy teas made. 

{.?) Where on an application for an order for inspection 
privilege is clamed for any document, it shall be lawful for the 
Court to inspect the document for the purpose of deciding as to (he 
validity of the claim of pi ivilcge. 

(;?) The Court may, on the application of any parly to a suit 
at any time, and whether an affidavit of documents shall or shall 
not hate already been ordered or made, make an order requiring any 
other party to state by .affidavit whether any one or more specific, 
documents, to he specified in the application, is or arc, or has or 
have at any time been, in his possession or power ; and, if not then 
in his possession, when he parted with the same and what has become 
thereof. Such application shall he made on an affidavit stating 
that in the belief of the deponent the qxirty ayainst whom the appli- 
cation is made has, or has at some time had. in his possession or 


(1) Nittomoye Dassoo t Swliul ChunJer 
Ijiw,£3C.»tp 123(1S93) 

(2) Sec SecretiTj* of State r. Jchangir, 4 
Rora. L R. 342, 350 (1902) 

(3) Annual rrseticc, l9fW. p 421; Wiede 
insn •' Wnipulc, I,. R. 24 Q R. 1). M7, jxr 


Willums, J , st p &42 , 8. e , in appeal at 
p 62<> : see KittoDM^ r Soobnl 

Chundcr Iav, 23 C 117. at p 127(1896} 

(4) Nittomojre Daascc r. Soobal Oiund»r 
Ta«, tnprn, nt pp 125, 126. 
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and, if a defendant, to have his defence, if any, struck out, and 
to be placed in the same position as if he had not defended, and 
the party interrogating or seeking discovery or inspection may 
apply to the Court for an order to that effect, and an order may 
he imde accordingly. 

Default. — This rule, which is taken from English 0. 31, r 21, U a highly 
penal piovision.(l) It is not impeTative.(2) The party k only liable to, etc. 
There must, in the first place, be an order which has been disobeyed, and, there- 
fore, as regards intenogatoiies, no action can be taken under thb section until 
an order has been passed under r. 11, an?c.(3) A case will not be dismissed, or 
a defence struck out, except in extreme cases, and as a last resort (4) An order 
will not be made unless the Court is satisfied that the plaintiff is endeavouring 
to avoid a fait discovery.(5) If the parties concerned are pardana^htn ladies 
this should be taken into account.(G) But the rule has been framed to prevent 
not merely contumacy but procraatination.f?) and the Court will not go on staying 
proceedings for ever , it may expel them altogether from the Court (8) The 
Court may dismiss the suit or strike out the defence. And in the High Court 
the party in default is also liable to commitment for contempt (9) Wicre a 
defence is struck out and a decree is made, as in an undefended cause, the decree 
is not ex parte within the meaning of 0 IX r. 13, so as to allow of an application 
to set it aside under that rule,(10) or in respect of the remedy of appeal (11) 
It has, however, been held that a party, against whom an order has been made 
striking out his defence, may come m and seek to set it aside on showing good 
grounds (12) This is" because such an order is an interlocutory one, as regards 
which the Court has a wide discretion It is, however, a different m.itter wjien 
such interlocutory order not having been set aside, a final decree is passed (13) 
An order dismissing a suit under this rule u a decree, and is appealable, (14) and 
an order purporting to be made under tins rule has been revised (16) IVhile 
there may bo an appeal against an order di^mi^sing a suit or a decree passed 


(1) Tttyerossi’. Grant, W.N (75)20l,atp 
229. 

(2) Hartley r. Owen, 34 L T. 7o2 , 
Kennedy f. Lycll, W N (82) 137. 

(3) Prem Sutb f Indro Nath Bannsrjej, 
18 0.420.421 (1891): tide on/e, p 7S7. 

(4) See Sham Kissor Mundlcc t. Sboibo 
Bhoosun B'n^'aa, S 0. 707 (1880), Kbaja 
Asscnoola Joo r. Khaja Abdool Aiiz, 9 C 
923 (1883) 

(5) Danvilliers v. Mjvrs, \V N (83) GS , 
Wilsont. RaffaloTitch, 7Q B D GG3 

(G) KaUm Bibi r SaMar Husain, 8 A 20.') 
(ISSG). 

(7) T«jvrosst Grant, M’. N 1873,229 

(8) Hep Liberia «. Roje, 1 App. Caa. 143 

(9) Hassonbboy r CowasjiJchangir.TB 1 
(ISSl) ; see also Narivaboo r. Narotamda*, 7 


B G(I882) 

(10) Keabaria Accomar r Potooah Sett, 2 
OWN 676(1898). ChHnml^le Ohamroan 
Lcil, pod 

(11) Chunni Lai r. Chammaa Lai, 7 A ISO 
(1884), decided before tbc amendment of a 
610 of (he last Code, which gave an appeal 
from an ex fnrte decree As to appeal, nde 
potl 

(12) Khajah AssenooU « Khajab Abdool 
.<Vzi7, 9 C. 923 (1883) . dbt in next case 

(13) Krshana Accomar i Potooah .S^tt, 
2 C W. X 676. at p 679 (I89S) 

(14) Maharajadbiraj Mansingji r. 3iehta 
Harihamo, )9B 307(1894), andmChunni 
Lair ChamnianULTA 159,160(1884) 

(15) Dhapi r Ram IVishad, 14 C. 768, at 
P 777 (1887) 
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to obtain a reversal of il 
plaintifls ■n'cro bound to j 
appeal (1) 

'What is a common gro 
of the decree given, and ■ 
general principle enacted.f- 

The Calcutta High C 
decision, subsequently om 
that the decree appealed a* 
to all the defendants, but i 
defendants. 

Under tins rule, one of 
luay appeal for ail. TIie\ 
wi«ii to do so , but if til' 
pressing their appeal, lh« v 
incidents also of the apj" 
pjitics aic conccincd. Ti 
but one uf (he joint paiti- 
up, It 13 opened up for flic i- 
former, sect OCI (now 0 I 
ugaiiMt the decree which 1 ■ 
.1 dccice of tJic Court of t). 
and one plamtifi appe.?)- 
the cross objection of Dm 
the defendants, it ti-as Oji- 
of appeal was common t 
respondents before the ('• 
his fellows m a further 

(1) Dasarathv Sio}0 M. 

201 11913) 

(2) Jo^liisto r, Xitlyt' 
U878) ; Doyal Clrandcr » 

180 (1871); Doorgs Chun 
12 W. R. 370 (1860) ; Kal 
4 W. R. 68 (1865); Sh 
Sheikh Anwar, 31 W. B. 
Soondar r. Hurry Kuheu 
(1862); Ram Kamal Sal 
30 C. 120, •132 (1903) ; R 
Ribi, 11 W.R. 238,210 (It 
V. Ram I)oyaI,3rarsh,2SI { 
f. Subba, 11 31. 107. 109(1 
V. Ratiiam, 13 31 219, S5J ( 
t'. Abdul Khodcr.l 31. H (' 
t'ekraman v. Razan, 1(< 
Atinamahy Cbcttiar v. Pi'- 
122, 124 (1904); Vishwa 
281) 690,702(1001); Rii 
Churn, 18 W. R 20, 27 i 
Jloncc t 31odhoo Rcy, 2; 1 
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cu-rcspomU’iit .'iml against whom therefore lio lU'crcc touM li.»\o on 

u point common to the t^^o, or on any point at nll.(I) 

It was held tliat tlic fonnor t'oetion applied only to appc.'iU liv parth-n 
arrayc<l on the same side of a litigation in the original Court and ngam<t A^hom 
judgment on a comnioii ground had been passed, and only some of them npp<^il 
from such judgment on behalf of thcmscKes and others who do ti<»t join in the 
uppe.rl. It did not relate to cases in which a party (be he a pUitdid or a dcfeti- 
dant in the original Court) who has been unsuccessful only to a certain extent 
of the subject-matter of the litigation m appeal from so much of the dwtee 

nQ Vn« ImAm OCA/1 A/OAIAO^ 1« /| V/OKA..* Ca ^ f *1 *1 * ■ ^ 


in a certain share to set aside tlie sale of that shaie, having been dismissed 


one 


Im, ul.jii .1 pauica uiu uoi, uppuu li Uivy oolu luu iouieu m one suit, but only 
one had appealed, tlie decree of the Appellate Court would ha\e been for the 
benefit of both, and the whole sale woiJd have been set aside. Their briiudji" 
separate suits instead of joining in one suit ought not to nwke any difference in 
tliat rcspect.(3) 

It was held that svherc a respondent fade*] to give the notice required by 
sect. 501 of the former Code (see r 22 of this Order), it was not open to tlie 
Appellate Court to grant any relief to tliat respondent in a case where thegrantiD'’ 
of such relief was not necessarily mcidental to the relief granted to the paitv 
who liad appealed (4) But see now m this eonnettion r 33 of tia-* Order, wine), 
enacts part of 0 58, r 4 of the Englidi Ruic'> 


SUiij of proceedings and of cxaution. 

5. {!) An appeal shall not operate as a stay of proceedings 
stay by Appellate Under a decree or order appealed from except 
Court. SO far as the Appellate Coiirl may order, nor 

shall execution of a decree be stayed by reason only of an appeal 
lia\'ing been preferred /rom the decree , but the Appellate Court 
inay for sufficient cause order stay of execution of such rfecrec. 

{2) Where an application is made for stay of execution of 

stay by Court which an appealable dccicc before the expimfioH of 
passed the itette. the time allowetl for appealing therefrom, the 

Couit which passed the decree may on sufficient cau.se bciuy shoicn 
order the execution to be stayed. 


(1) Doo Copal Sa\ant v Vasuder Vitbal 
Savant, 12 B. 371 (1837). 

(2) Per 31aIiiaood, J., in Cheda Lai c 
nadoUali, 11 A. 35, 40 (18SS). 

(3) SheAli Kagor r ShuriutooIaL, 20 W. 
U. 77(1873). 


(4) Knlw Kada Filial tr. Vawanatt. 
PlUa,, 2S M. 229. 232 (1901) ; aa to amu 
contnbution, ace Rup Jan p. Abdul Kadir a 
C \V X 496 ; 31 C 613 (1901) j Aaand,’, 
Barvddi. 31 M. 219 (1910) 


Is- Ms.) 
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to obtain a reversal of the decree in favour of all the defendants, but the 
plaintiSa wero bound to joia all the defendants as respondents in a second 
appcal.(l) 

^Vhat is n common ground must be determined in each case upon the nature 
of the decree given, and the cases cited are given in illustration only of the 
general principle enacted.(2) 

The Calcutta High Court has held, (3) dissenting in this from a Madras 
decision, subsequently overruled, (4) that the former section did not require 
that the decree appealed against should proceed exdusivthj on grounds common 
to all the defendants, but that it should proceed on any ground common to the 
defendants. 

Under this rule, one of several persons who have stood on a common groimd 
may appeal for all. They are not prevented from appealing severally if they 
wjili to do so ; hut if they allow one of their number to reprcscDt them for 
pressing their app(^I, they must accept his representative character as to tiio 
incidents also of the appeal, at least so far as the jural relation between the 
panics aic concerned. The appeal opens up the whole c.i«e, thongli made hy 
but one of (he jouit jMiUes m the Court below . But the ease being thus opcncil 
up, It IS opcnccl up for the respondent as well us for the appellant ; and uudei tfu’ 
former, sect. 061 (now 0. XLl r. 22) the respondent may press any objatiou 
ag.itust the <lcetec which he could have urged in an independent apjital. M liciv 
IV docicc of the Court of the first instance is partly m favour of two joint pUintilf''. 
and one plaintiff appeals, the Appellate Court may reject the vvholo claim ou 
the cross objection of the defendant, (5) the decree having been passed 
tlie defendants, it was open to any one of them to appeal against it if the ground 
of appeal was common to all the dcfendants.(6) But where there are several 
respondents before the Court of first appeal, though one of them may represt^ 
his fellows m a further appeal, he cannot represent a person who was not hu 


(1) Daaarath V Brojo Mohon. 18 C L.J. 
261 (1913) 

(2) Jo^Iiivto V. Njttyanund, 3 C 738 
(1878) ; Doyal Chunder v. Kobin, 8 B. L. R. 
180 (1871) : Doorgtv Churn r. Shama Nund, 
12 tv. R, 370 (1869) 5 Katyanc® v. Jladhub. 
4 W. R. 63 (1865); Shaikh Mahomed v. 
Sheikh Anwar, 21 W. It 112 (1873); LaB 
Soondar v. Hurry Kisbeo, Marah, 113, 115 
(1802), Ram Kainal Saba v, Ahmad Ah, 
30 C 429 , 432 (1903) ; Boydouath v. Ojan 
Bibi, 1 1 W. R. 238, 210 (1869) ; I,uUiy Kant 
r. Ram DayaI,Mar9b,281 (1863); A'afomma 
t’, Subba, 11 »L 197, 199 (1887) ; Appa Eau 
t>, Katnam, 13 M. 219, 251 (1880) ; Ycnabalu 
IT Abdul KUadw, 4 iLH. a E. 26 ; Bumana 
Vclcrainan v Kazan, 16 SI. 293 (1802) ; 
Annamalay Chettiar v Pitchu Ayyar, 28 M. 
123, 124 (1901); Vishwa Nath «. Vasuder, 
28B 609,702(1901); RamChundert. Ooma 
Churn, 18 W. R. 20, 27 (1872); Chundcr 
Slonoo i Stodhuo Key, 23 W. R. ICC (1875) ; 


Grceah Chunder v Gout jrahun. 7 TV. B- 
49 (1567). „ 

(3) Ram Kamal Saha v. Ahmad AJi. 30 0 
429. 432 (1003), foil. Annamal.ay v. 

Ayyar, 28 M. 122, 121 (1901). 

(4) Syed Hussein f. Madan Khan. 17 
205 (1894) ; overruled by Dhuttaloor Su 
bayya r. Parchgantam Subbayya, 30 W. ' > 
F. R. (1905) ; 8 . c , 17 M. L. J- 

(.7) Babaji DJiondshot v Collector of b.<» 
Ro'venue, 11 B. 590. 597, 593 (1637) 

( 6 ) Chander Sang v. Khunabhoi, 22 i>. > * ^ 


jran Mai r. Jvrauv .^.ugu. .. • _ 

im Lochun r Niftya, 12 W. R. 
im Sewak v. Lambar I’anvle, 25 ’ 

X)2), Doorga f. Baluant, 23 .1 4 *' , 
m); AUl.aGhami- Muhammad,-. •• 
, 97 (1905). 
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co-rcspomlcnt aiul against \\Iioin therefore no ilccree could Iwvc Iweii made on 
A pomt common to the two, or on any point at all (1) 

It was held that the former section nppHwl only to appeals by jwrties 
arravetl on the same side of a litigation in the original Court and ngahist whom 
jiulgmeut on a common ground had been passed, and only some of them appeal 
from such judgment 011 behalf of themsehes and others who do not join in the 
appeal. It did not relate to eases in which a party (be he a plaintiff or a defen- 
dant in the original Court) wdio has been unsuccc:»sful only to a certain extent 
of the subject-matter of the litigation in appeal from so much of the decree 
as has been passed against him, happens to value the appeal as if it related to 
the whole subject-matter of the litigation or to pay Court fees on such amount (2) 
Wiere two suits brought by two different parlies clauning different interests 
in a certain share to set a^ido the sale of that shaie, having been dismissetl, one 
of the plaintiffs appealed and the sale w as set aside ; it was held that the deci«ion 
must be constdeted as settmg the sale aside as to the whole of that share, although 
the otlier parties did uot appeal. If they both had joined in one suit, but only 
oue had appealed, the decree of the Appellate Court would have been for tlic 
benefft of both, and the whole sale would have been set aside. TJicir bringing 
separate suits instead of jolumg in one suit ought not to nuike any difference m 
that rc8pcct.(3) 

It was held that where a respondent faded to give the notice requunl by 
sect. 501 of the former Code (see r 22 of (his Order), it was not open to tlic 
Appellate Court to grant any relief to that respondent in a case where the granting 
of such relief was not n'^cessarily incidental to the relief granted to the paity 
who had appealed.(4) But see now m tbia connection r 33 of tlU' Onler, winch 
enacts part of 0 58, r 4 of tlic English Rules 


Suiij of 2>roc(edin0s and of execution 

5. (7) An appeal shall not operate as a slay of procccduiys 
suy by Appellate nndcr a decree or order apjieakd from except 
Court SO Jar as the Appellate Court may order, nor 

shall execution of a decree be stayed by reason only of an appeal 
having been preferred /ro7?i the decree , but the Appellate Court 
may for suflicicnt cause order stay of execution of such decree. 
(?) llVicre an application is made for stay of execution of 
stay 6i; Court which tiR appealable decree before the expiiuftou of 
/insserf t/ie decree. the time allowed for appealing therefiom, the 

Court which passed the decree may on sufficient cau.'-e behiy shotni 
Older the execution to be stayed. 


(1) Deo Go{<«l Sa>aut r. VasuUev 1 ithal (4) KuUi K»d» PilUi r. Visv&aatha 

Savant. U D. 371 (18S7). PilUi, 2S iL 229. 232 (1001); m to luita for 

(2) Per Mabmood, J . lii Clieda Lai r contnbatiOD, see Rup Jaa c. Abdul Kadir 8 

Iladullab, 11 A. 33.40 (1SSS). C W N 49C, 31 C «13 (1901) ; .VeuadiV 

(3) bbeiLh Kagur r ShuriutooUb. 2U W. Bareddi, 31 U. 219 (1910). 

K. 77 (1873) 


1. 545.] 
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(fi) No order for slay of exemitmi sliall be made^ nncler 
suh-ntle (jf) or svb-rtile {fj) unless tiie Conrfe making it is 
s^itisficd — 

(а) that substantial loss may result' to tbe party applying 

for stay of e.Tecufciou unless the order is made ; 

(б) tliat the application has been made "without unreasonable 

delay ; and 

(c) that sccuiity has been given by the applicant for the 
due performance of such decree or order as may 
ultimately bo binding upon him. 

(4) Notivithstandiny anything contained in snh-ride {.V)» 
Court may mal'c on ex parte order for stay of execution pendbuj 
the hearing of the application. 


'‘Stay of execution."— This rule, uiicli refers to applications by iJAiti*’® 
o»ly,(l) assumes that there js something to stay and therefore do« cot apply 
where the decree has been in fact e2ecutcd.(2) To execute a judguiont or order 
Is to Carry it into effect or enforce it. NVheu tJicre still rem-iins sonicthing 
substantial to be done wutler a decree, bclore it can becoaic thoroughlj' effectual 
that decree has to be “ executed ” within the meaning of this tu}c.(3) So a 
(fetree directing the issue of a grant of probate to the 2 Wopounder of a will « 
one that is capable of execution, and stay of execution of such decree ran bi 
granted under it (4) It wms held that sect 283 of the former Code did notco^'^ 
btitute an exception to the procedure laid down by sect. 545, now replaced by 
tins rulc.(5) 

The principle upon which all stay is granted for the preservation of propn y 
pending litigation is that the successful party in the litigation— that m> he 
ultimately successful patty — is to reap tio fmita of that litigation and no o 
obtam merely « barren sUcccss.fC) In cases where a stay of execution or ai 
injunction is granted on an «r parto application, liberty to apply to the « ^ 
to vary or set aside the order must bo implied i£ not expresscd-IT) And a eu 
which has jorisdiction to pass an order has erjuaUy Jurisdiction to pass a } 
su^equent order in any matter flowing from and naturally and necessar 

arising out of the first ordcr.(8} Tlie ruling that if property is sold c ore . 
order staying execution is communicated, the safe is in such case no vo 


(1) See Kbdack C31jo»i3cr ft Prosuatw- 
iHoyce, Umb, 478 (J85I} 

(2) Dbarara Smsh r. Kwbtn &wgb, i3 
C J* R. C32 (1S83) 

(3> Mt. Jin) Coomatcc r. Rawrtdc Haw. 5 
U. W. Sr. 751 livn). As to oydeta directing 
crimmtd proceetlinga to bo taken against 
iiarti« or witncwcs, eui Rflwi C3mrn, S H. 
K. W P. 363 t»S63) 

(1) Uiij (Twiwatcn ft Jlainric-k iUn», 


red FdthnI.v ft MutuMjn'*- ® 

!; iry Ooomarco Ha*'. *• 

. 781 (1001) , 

«ir Hftian v AJunail Aii, 9 A. ■i 

joMbee Anjw Alt n Kaviba AH 
1 W. R J03(l&70). 
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has bpon dissented from,(l) the order ol stay taluog effect when it is made 
and not when it is communicated. It has been said that an applicant who 
has asked for stay of execution should on the ground of its being an indulgence 
bo made to pay costs even if succc83ful.(2) Bat this has been dissented from, (3) 
and there is certainly strong support in reason for the view that when the law 
.allows an appeal and allo^rs an appellant upon proper cause being shown to 
n«k for and obtain an order for stay, it cannot be said that what is asked for is 
merely an indulgence. 

By Court of first instance- — The rule assumes that the decree is appeal- 
able and not final (4) If an appeal lies, but has not been filed, the first Court 
but no other (a) may stay execution upon an application made before the expiry 
of the period of appeal, though os the rule states the successful party is not 
prohibited from executing his decree simply on the ground that the period for' 
appealing has not expired. (6) The Couit which dismisses a suit becomes /unrtui 
0 ^ 10 , save that it may stay execution of its own decree or order for costs.f?) 
.\fter appeal is filed tlic Appellate Court, as the Court which has seizin of the 
suit, may stay execution (8) A Civil Court cannot stay execution in cases in 
which an appeal has been made to the Priv)* Council against a decree of the 
High Court (9) 

“ Sufficient cause.” — The application should be supported by an affidavit 
verifying the facts alleged, and these facts should show sufficient cause for a 
8tay.(10) ^Vhat constitutes sufficient cause must depend upon the facts of tlie 
particular case (11) In this connection the proviso to tlic rule must be referred 
to. The Court is given a discretion m the matter, and may refuse the application 
where there has been such delay as disentitles the party to any consideration 
from the Court (13) And see post. TJie provisions of this rule as regards the 
exhibition of sufficient cause apply equally to decrees for immoveable as for 
moveable property.(13) 

” Substantial loss.” — ^As appears from the use of the word “ shall ” this 


(1) Hukum Chand Boid f Kamalanaad 
Pmgh, 33 C. 927 (1900 ) ; and soo aUo Jlcah 
Jan e. Man Singh, 2 A. C8G (1880) 

(2) Chuni Lai v. Anantram, 25 C 893 
(1893), JW Maclean, CJ, and Jenkins, J 

(3) Ib , per Banncrjce, J. 

(4) Amir Haaan e. Ahmad Ah, 9 A 30 
(188C). 

(5) Soo Rarlow f. Alrlool HajC, 17 W. B 
341 (1872). 


WoodrolTo’s Injimition,*, 3 r 1 nl pp 5i> 
tl teg 

(8) Sco Cliuiu I-al • Anantram, 25 r 
SOI (180S), per Hannrrjoo, .1 ; Satra 


Shankaro Slabaraj Narain. 35 A 119(1912). 

(9) Muttoalaummal v Cbclla^mal, S Al. 
11 C R 93(1809) 

(10) .Multan Cbsml Shivram t KhanSabcb 
Kbsracdji, 15 B. 530 (1890) As to the iloty 
of a plea<lcr to \cnfy etatementa made to 
him, SCO lie Sreenatb Roy, 17 W R 4U3 
(1872). Ram Nath i Kamlcahvar. 15 
OWN 432(1911) (The High Court may 
iLo deal vith the order under a 115 an'l 
direct ata> in tero» of r C of tins Onler ) 

(1)) bee Mabomnt Ifcsacin r Iiootf All 
Khan. 20 U R 393 (1873). in Ae Ahmtil 
Reza, 13 \V R 231 (IhTO), sunicient can<o 
H a» held not shown. 

(12) 1h rt I.ep|ie, 17 W. R im (|K72). 

(13) In rr Tamtd Kooer, 9 W li. 443 
(I««.8) 
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must be shown.(l) So tlic Court granted the stay of tliat part of a decree 
wbicb directed the completion of certain works, but refused it as regards another 
part ordering payment of money, as it was not satisded that substantial loss 
would result.(2) 

“Delay.*' — 7tdc ante. 

Notice. — Though there was no express provision as to notice under the 
last Code it was the practice to give notice to the decree-holder before disposing 
finally of an applicalion for stay of execution.(3) And this will probably be so 
in the generality of cases now, thougli not statutorily required, unless the case 
falls within the fourth clause. 

Security. — ^The taking of eecurity is conipulsoTy,(4) The nature and extent 
of the liability depends on the words of the security-bond given to the Court.(5} 
The rule refers to tlie ultimate order ; and, therefore, the obligation extends to 
the final decree passed after remand by the High Court in second appeal (6) 
Tlte amount, of course, is determinable by the special circumstances. IVhen 
proceedings are ordered to be stayed on giving security, the judgment-debtor 
must be allowed reasonable opportunity to show that the security offered is 
sufficient (7) This clause does not contemplate a decree or order in a separate 
proceeding to be mstituted in the future .(8) Tlic relationship between a decree- 
holder and judgment-debtor who has executed a seenrity-bond mortgaging 
property is not snch as to be governed by swt. 67 of the Transfer of Property 
Act, and a suit is not necessary (9) In the case of third parties, the Bombay 
High Court has held (10) that payment by a surety may be enforced by summary 
process in execution The Calcutta High Court has considered a suit necessary (11) • 
The fbrmet view lias now been adopted in sect. 146, ante. In the under-mentioned 
case the Court directed that execution should be first taken against the jnd^eut- 
debtox and then tlie surety (12) Wien property is deposited in Court in lieu 
of security for the purpose of staying a sale, and the* order directing the sa e 
i*! confirmed on appeal, neither the depositor nor judgment-debtor can el.nm 
to have the deposit restored which is then held for the decree-Jiolder (1.3) i s 
to appeal see next paragraph The Court may, on tlie bond ceasing fo 


(1) See Xazar All Khan t;. Ojoodbyarara, 1 
Ind, Jur . N, S. 185 (1866). 

(2) H. H. Gaikwar Sirkar v. Ghsndi, 35 B. 
243 (IS&9) t a c., 5 Bom L R 367 

(3) ^lulUin CHiand Sbirram r Khan 
Saheb Kliarsedjs, 15 B. 53G (1890). 

(4) Cf. Wbe V. Rajhnsbna Roy, BLR. 
F. B, 541, 550 (1866); Sagore Chnnder v. 
Sheobourno, Bonrhe, 103 (1865) 

(5) Cf. SbivlAl Kljobchaod v Apajt 
BliivraT, 2 B. 054 (1878); 3B, 204 (1879) [cf, 
Shclc Snleman r, ShiTram Bhibaji, 12 B. 71 
(1887)]: Koonaliee Ameer All V. Kassim AU, 
13W. R. 403 (1870). 

(6) Shirlrtl Khnbcband r Apaji Bhivmv, 


D Mt. Baboorm i. iJvUa Jtimfihar UW, 20 
R. G2 (1873), . , 

I) Saminatha Pathaut-. Sornatha AmmaJ, 
J L J. 190 (1911) 

.) Shyam Sundar I^al f Bajpai Jama- 
m, 30 C 1000 (1903): s c., 7 C B- -N- 

0) Jamacdji v. Bawabhai, 25 B ^09 

0) 1 8. c , 3 Bom li. B- 35. 

1) Burioo Pas t- Balroakimd u. 

(1895); Tokban Smgh v. Roop Naram 
h. 22 C. 25 (16W). 

2) Gopal Nana Shet f Goliatmal. 19 B 

■18JM) „ . 

1) Shoo Gholam .Baboo r. Raluit rio^oin, 
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effect, direct tliat it be cancelled nnd returned. Pot the power to take security 
invoh'es the othcr.(l) But a Subordinato Court has no jurisdiction to rclc.'ise 
a security t.aken under the directions of the High Court (2) Wlicrc by order of 
an Appellate Court a Eccurity>bond was executed by the judgment-debtor for 
stay of execution of a decree pending the decision of an appeal under sect. 51o of 
the last Code (now represented by this rule) and after tlio disposal of the appeal 
the decree-holder applied for sale of the property under the sulisisting attach- 
ineut, it was licld that the sale could be c.irried out in cioculion-proceedmgs 
consequent on the attachment (3) A security-bond under tilts rule pletlging 
immoveable property exceeding Rs \00 in \*aine requires registration (4) 

Stay by Appellate Court— An appeal must W pending A Court 
lias no power after the passing of a fitui unappealable decree, and before 
the granting of an application for review of judgment, to order a stay of 
e.xecution of the decree (!») In the decision citctl,(C) it was Jield that 
where an incidental decree under .sect 241 (now 47) is under appeal, the 
Court nwy stay execution of the substantive or original decree m tlie suit 
pending the heating of the appeal, though such original decree is itself not 
under appeal See now r 8, pod. The manner m which an Appellate Couit 
effects a stay is cither on appeal from an order of the Court of first instance 
refusing a stay , for such an order when made hy a High Court is a “ judgment ” 
under the Letters Potent, (7) and when made by other Courts is one falling 
within sect. 244 (now «ect 47), fln<e,(8) provided that the Court against which 
the appeal is made is the Court executing the decree \nthm the meaning of that 
section 7 (0) or after an appeal has been fil«l an original application may be 
• made direct to the Appellate Court (10) But the Appellate Court must have 
acquired seizin either of the original suit or of the exccution-proccctlmgs It was 
therefore held that the High Court was not competent to stay proceedings m 
execution of a decree of a Subordinate Court merely by re.i«on of on appeal 
having been preferred against an order of refusal to set aswle the decree under 
sect. lOS of the former Code, corresponding with 0 IX r 13 of this Code (11) 
A Siipciior Court has no power to direct a Subordinate Court to stay execution 
in a Case which is not before it (12) When an Appellate Court reverses a decree 


(1) Moonsliro Ameer All c. KaMim All, 13 
\V. R 403, 409 (1870) 

(2) Abctloonissa Ehatoon v Amecroo- 
misa Khatoon, 1" W. R. 404 (1872) 

(3) Daij Nath v. Jlohant Sia Ram, 17 
a L J 207 (1913) 

(4) Naganiru r. Tangatur, 31 M 330 
(190«). 

(5) Ameer Hawn v. Ahmad Ah, 9 A. 30 
(18SG) 

(C) ra.<upati Nath Roso r Kanda Lsl 
Rose. 23 C. 731(1901). 

(7) Mt. Rri] Coomaree r Ramrirk Daas, 5 
aw N 781(1901) 

(8) Ghsiidin r. Fakir Ruksh, 7 A 73 
(1831); TMeyadita IVb r Gregson, 12 C <524 


(1880), Mnsaji v. Damodardas, 13 R. 279 
(1898) , Mahant fibwsrgar r. Chudasama, 13 
R. 30(1687) 

(9) Ramcbandra r. Oalmukund, G Bom 
I. R 780 (1904) : and see ib . and 3It Rrij 
Coomaree r Ramrick Das-s, «apra, as to inter 
fenng in appeal with an exercise of dtscrction 

(10) ChnniLale Anantram, S3C 893,801 
(1899) In Sit. Bn] Coomaree v Ramnek 
Dass, rapni, there was both an appeal from 
an order of the original Covrt followe<l by a 
aeparato appbcation to the Appeilato Court 

(11) RbagwatRajkoerv.SheoGoUniRahu, 
31 a 1091 (1904) 

(12) Barlow r AMnol naji. 17 W R. 3J1 
(1872) 
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must Le sjiomi (1) So the Court granted the stay of that part of a decree 
which directed the completion of certain works, but refused it os regards another 
part ordering payment of money, as it was not satisfied that substantial loss 
^vould reault.(2) 


"Delay."— ri<fc ante. 

Notice, — Though there was no express provision as to notice under tlie 
last Code it was the practice to give notice to the dccrec-hohlcr before disposing 
finally of an application for stay of c*ecution.(3) And this will probably be so 
in tlte generality of cases now, tliougli not statutorily required, unless the case 
falls within the fourth clause. 


Security — The taking of security is compul<oiy.{4) The nature and extent 
of the liability depends on the words of the security-bond given to the Court, (o) 
The rule refers to the ultimate order ; and, therefore, tlie obligation extends to 
the final decree passed after remand by the High Court in second appeal.(5) 
The amount, of course, is determinable by tlic special circumstances, I^Ticn 
proceedings are ordered to be stayed on giving security, the judgment-debtor 
must be allowed reasonable opportunity to show that tlie security offered is 
3iifficjent.(7) This clause does not contemplate a decree or order in a separate 
proceeding to be instituted in the future (8) The relationship between a decree- 
holder and judgment-debtor who has executed a security-bond mortgaging 
property is not such as to be governed by sect 67 of thtj Transfer of Property 
Act, and a suit is not necessary (9) In the case of third parties, the Bora ay 
Higii Cfeutt has held (10) that payment by a surety may be enforced by sutamory 
process in execution. The Calcutta High Court has considered a suit necessary.! ) . 
The former view has now been adopted in sect. 145, ante. In the under-mcntionc 
case the Court directed that execution shoxild be first taken against the jttagmeii 
debtor and then the surety (12) Wicn property is deposited in Court m ' ' 
of security for the purpose of staying a sale, and the' order directing 
is confirmed on appeal, neither the depositor nor judgment -debtor tan ^ a ‘ 
to have the deposit restored which is then held for the dccree-liolder \ 1 * 
to appeal sec next paragraph. Tlie Court m.ay, on the bond ceasing to la 


( 1) Sec Kazar All Ivbao v. Ojoodhyarara, 1 
Ind, Jiir., N S>. 185 (186G). 

(2) ff. II. Gatkwar Sirhar v Ghandi, 25 B. 
243 (ISOD) ; 8. c., 3 Bom. L. B 3C7. 

(3) Slultan Chand Bhivram r. Khan 
Sa1>ebKhanedj),]6B 530(1890). 

(4) Cf. Wise e. Reikmhna Boy, B. L. It. 
F, B. 541, 550 (1806); Sagoro Clninder v. 
Shcobourse,. Souxkc, 103 (1805). 

(5) Cf. SMtIbI Khubchand v. Apaji 
Blimav, 2 B. 054 (1878) ; 3 B. 20i (1879) [cf. 
Slielt Soloman e. Bhirram Bhikaji, 13 B. 71 
(1887)1; Moonshco Ameer All V* Kassini Alt, 
13W. It. 403 (1870) 

(0) Bhivlal KbeWliaml c. Ap.'iji Blilvrav, 


(7) Mt. Baboori.i v. LaJla JuniabarLftU, ,» 

\ B. 52 (1873). , , 

(8) Batninatba Batbanv. BOTnatbaAtpm*'. 

I M. L J. 190 fiaii) . . 

(9) Shyam Sutidar Lai f. Ba)P« 

ynn, 30 C. 1000 (1903); s. c, i t. ' 

(10) Jamsedji v. Bawabhai, 23 B 
DOO) ; a c , 3 Bom I* K- 5^. 

(11) Bnrjoo Das i- BalmalmncI Da-«. -J • 

2 (1895); ToWian Sin?b i’. * 

igh, 22 0.25 (1894). - 

(12) Goixit Nans Shot n Oobarmftl. 

:iS! oh„i..m s.).™ 
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effect, direct that it be cancelled and returned. For the power to take security 
invoU'ca the othcr.(l) But a Subordinate Court has no jurisdiction to release 
a security taken under the ducctions ol the High Court.(2) Wlictc by order of 
an Appellate Court a security-bond naa executed by the judgment-debtor for 
stay of execution of a decree pending the decision of an appeal under sect. 545 of 
the last Code (now represented by this rule) and after the disposal of the appeal 
the decree-holder applied for sale of the property under the subsisting attach- 
ment, it was held that the sale could be carried out in cxcculion-procecdings 
consequent on tlic nttachmcnt.(3) A security-bond under this rule plwlging 
irnmoveable property exceeding Bs.lOO m value requires tcgistration.(4) 

Stay by Appellate Court.— An appeal must be pending A Court 
has no power after the passing of a final un.ippcaUble decree, and lieforc 
the granting of an application for review of judgment, to onler a stay of 
execution of the decree {•'>) In the decision citctl,(0) it w.ts held that 
uherc an incidental decree under sect 241 (now 47) is under appeal, tlie 
Court nviy stay execution of the substantive or original decree in the suit 
pending the hearing of the appeal, though such original decree is itself not 
under appaal. See now r 8, foH. The manner in which an Appellate Couit 
effects a stay is cither on appeal from an order of the Court of first instance 
refusing a stay; for such anorder whenmadehya High Court is a “judgment” 
under the Letters Patent, (7) and when made by other Courts is one falling 
within sect. 244 (now sect 47), ontc,(8) proWded that the Court against whicli 
the appeal is made is the Court executing the decree withm the meaning of tliat 
section 7(9) or after an appeal has been filed an original application may be 
* made direct to the Appellate Court (10) But the Appellate Court must have 
acquired selrin either of the original suit or of the ciccution-proeeedings It was 
therefore held that the High Court was not competent to stay proceedings in 
execution of a decree of a Subordinate Court merely by reason of an appeal 
having been preferred against an order of refusal to set a'ode the decree under 
sect. lOS of the former Code, corresponding with 0 IX r 13 of this Codc-fll) 
A Siipeiior Court has no power to direct a Subordinate Court to stay execution 
in a Case which is not before it (12) ^\^len an Appellate Court reverses a decree 


{!) Moonstco Ameer Ah e. K»s<iia All, 13 
W. R. 403, 409 (1870) 

(2) Abciloonissa KUstoon v Ameeroo- 
nlssa Khatoon, 17 W. R. 4M (1872). 

(3) Baij Nath v. Moliant Sia Ram, 17 
C R J 207 (1913) 

(4) Nagaruru e. Tangatur, 31 330 

(190?) 

(G) Ameer Hasan v. Ahmad AIi, 0 A. 30 
(1850). 

(0) Pasupati Nath Boao i Namla Lai 
Bose. 25 C. 731 (I'M)!). 

(7) Mt. Brij Coomaree e Ramnek Pw, 5 
C. W. N 781 (1901) 

(8) Glisiidin r. Fakir Buksh, 7 A. 73 
(18?!); ndej-adiia IVb r Hrecson, 12 C (521 


(I8SC): Musaji r. Bamotlanlas, 12 B. 270 
(I6S5): Mahant fabwargar (. Cbutlaaama, 12 
B 30(1887) 

(9) Ramcbandra r Balmulcun>), Q Bont 
L R. 780 (1004) s and eeo ib . an>i Mt. Jirij 
Coomstee r Ramrick Dasa, taprti, u Ot ini* r 
fenng in appeal with an eteis iaM of di*‘ « * k/ii 

(10) Chum Lair AnantrBm.SSC 
(1898) Id Sit. Bn| Coomann 0 

Dasf), awpro.lbera vaa UiAii an t-i-y .J fK,ii 
an order of the original t 

aeparato applieailon to 4J-i fy,**'^* 

(11) Bbagwat Kajtwa , 

31 a lost {Wit) 

(12) Barknre y, ,//>/ til 

(1872). 
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in favour of a plaintiff, it slioiild not stay esecution of its own decree, for in 
such case a plaintifi having lost his decree is in no better position until his special 
appeal is decided than a plaintiff before judgment.{l) When an Appellate Court 
refuses an application for stay, this does not prevent an application under sect. 
54.6 (now r. 6), shonld an order for execution be obtained. (2) 

The Court has inherent powers of stay beyond those given by statute. 
There is an inliercnt power in the Court to stay under proper circumstances 
the drawing up of its own order or to suspend their operation, if the necessities 
of justice so xequixe,(3) or to stay proceedings in the Lower Court— such power 
being auxiliary to that of the Appellate Court to reverse the order of the Inferior 
Court.(4) And when an appeal is pending against a pielimindr)’ order directing 
an account, the Court having seizin of the appeal can, apart from the question 
whether the case falls within the Code, make an order staying tlie canTing out of 
such order pending the hearing of the appeal (5) 

Appeal. — An order refusing stay of execution made by a Court which is 
not executing the decree is not appealable.(6) 


[s.546.] 6. {]) Where an order is made for the execution of a decree 

SecuiH,i»ca,eoi,td« an appeal is pening, the Court 

for execution oi decree which passed the decree shall, on sulncient 
appealed /rom Cause being shown by the appellant, reqii^e 

security to be tahen for the restitution of any property which 
may be or has been taken in execution of the decree or for the 
payment of the value of such property and for the due perform- 
ance of the decree or order of the Appellate Comi:, 
Appellate Court may for like cause direct the Court which 
passed the decree to take such security. 

Where an order has been made for the sale of immo\e- 
able property in execution of a decree, and an appe.al is pencung 
from such decree, the sale shall, on the application of the jii g 
ment'debtor to the Court which made the order, be stayed on sue 
terras as to giving security or otherwise as the Couit thinks 
until the appeal is disposed of. 


(1) Eavas}! Bhim]i v. Dhondira], 10 R. H. 
C. R. 411 (1873) 

(2) H. U. the Gaikwar Sirkar r. Gliandc, 
2S B. 243, 244 (1900). Tbo decision In 
.Tanardan v Xilkantli, 25 B. CSS (1001). » 
not understood ; tbc application was under 
8. 545, and tlie Court said no order conid be 
made under «. 640; Srinibaslt r. KcaliO 
Prasad, 38 C. 751 (1911) ; 15 C W. N 475 

(3) Sit. Brij Coomareo r. Bamtick Hass, 6 
0. W. N. 781, at p. 790 (1901). 

(4) Fancliannn Sin^lia Roy v, DtrnTko 


itt Eo 7. 3 0. t. J.'aa (i»5) i •” 

mark, m Hokum Cliand Haul i’. Kamo- 
raoa Slosh. 3 0. 1. J. C7 (1005) i a»J 
m,la Kohorc Brngh E»» 

C 955 (1912). For essential prerequwj 

a atujof ciMutmu bj an .Aprallata Conrt, 
. Stimliaali u. Kt.Im Pra'*<>. 5S C. M 
HJ): 15 0. W. N, J75 
'5) BalkwhcQ Soliu t'. Kli'ig»''. ■>> *'• ■ 

B. (lOOJ); 8 C. .W. N. C7.’. 

0) Ramchnndra Kastiirchand f Ualnm* 
nrl Cliaturbhlli. 29 B 71 (1904) 
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Security for restitution. — Xo action can lx* token nnlcas an appeal is 
pcndmg.(l) Under sect. 3G, Act XXIII. ol 18GI, the Court svas given a dis- 
cretion.(2) Under the present rule, as under the last Code, the Court must 
dormnd security on sufTicient cause being shown by the appellant. In tlio 
case ot money dectoea the party appealing msvy obtain sUy ol execution of the 
decree, so far ns it directs p.ijment, on his lodging the amount in Court, unless 
the other party gives security for the repayment of the money m the event of 
the decree being reversed, in which case stay should not be grantc<l.(3) ^Miore 
the application is made before execution has been taken out, sufficient cause 
must be shown — that is, probable cause — of the indgment-<lebtor’a inability 
to recover the property if the decree be revetsed.(4) The former section spoke 
of property which “ may he taken in execution,” and a question therefore arose 
whether security may be taken, nhere the decree has been already executed 
nt the date of the application. Sec cases cited.fG) The case has now been met 
by the introduction 0 ! the words “ or has been ” The security bond should be 
made applicable to the ultimate decision which may be passed m the suit (0) 
An order requiring security is appealable.f”) As regards the enforcement of the 
security if it be personal to the patties to the suit, there is no difficulty m pro* 
ceeding to realize any amount that may be due m execution of the decree to 
wliich they were parties. A difficulty, however, has arisen where the security 
is given by a third party for either the appellant or respondent (8) The Calcutta 
High Court his held that a bond given by a third party must be enforced by 
separate suit, and not in execution of the decree for the due performance of 
whicJi it was given (9) The Bombay High Court has held that summary process 
in execution is nvailable.(lO) See, however, now sect U5 

Stay of sale.— The former section referred to execution of a decree 
” for money,” and a decree for arrears of rent was held to be such (11) These 
words have now been omitted The former section did not expressly state 
to what Court the application should be made It was a point of doubt 
whether the Appellate Court had jurjsilietjon (12) The amendment makes it 


(1) See 7n re Bliugwan Chunder Ghosc, 
C W. R Jliac. 15 (18C0) 

(2) See Wise v. Bftikrishns Roy, B L. R 
F. B. 511, 550 (1860), which also held thit 
the correspondinj; section under that Act did 
not apply to cases on appeal from tho High 
Court to the Fnry Council 

(3) Dhunjihlioy Cowaaji v. I.Uboa, 13 B 
211 (18SS). 

(4) 8co Sulhoo Sloneo c. Brojoraj Mookcr* 
joe. 17 W. R. C9 (1871) 

(5) Hukum Chand Baid r. Ksmalanand 
Singh, 33 C. 927 ; s. c , 3 CL. J. 07 (1905) 
where tho carher decisions are collected 

(C.) Ct K&tnyan IVo c. Gajanan Dilshit, 
10 11. ir C R. 1 (1873). in which it wm held 
that the bond was not eonfinetl in its opera 
tion to the first Api^lUte Court, but included 
vihaterer order might bo pssooj m uppoal 


whether first or specisl . ShirUl Khubchand 
!■ Apaji BhiTisav, 3 B CH (1878) 

(7) Lutchmeeput Singh r. .Sita Nath Doss, 
8 C 477 (1882) 

(8) Snrjoo Das r Balmakund Das, 23 C, 
212 at p 215 (1895) ; but seo at p. 21C. 

(9) Ib ; and see ArunachrlUni r Aruua- 
cheUsm. 15 M 303, at p 210 (1891) 

(10) Jaimcdjir lUnabhai,35 B. I09 (1900). 
and see .Tanki Kuar r. Ssrup Ram, 17 A 99 
(1695) 

(11) Banin Bebary Sanyal t SyamaOiurn 
Bhuttacharjec, S5 G. 322 (1897). 

(12) Kunj lal Marwarir. Bahitram 5Tsr- 
wari, 8 0 \V X. 381 (1904); 7nr«Mttriid. 
un-Rissa. IS A. 196 (1693); Tnbeni Saha t 
Bhugwat Box Rai, 1 1 O IV X 1030(1907); 
a e,3IC 1037 



1274 




I 

1 

f 


(rj 

I 

//; 

( 

41- 

(• 



THE CODE OP Cmt PEOCEdDRE. Frest Sched. 

0. 


deer that the applicotion is to bo made to tbe Court wliicU passed tte 
order.(l) 



[s.547.1 7, No such security as is mentioned in rules 0 ani G shall | 

ffo secunu fa be te- j-eqmred from the Seoretaiy of State for | 
<iuiM4 twm th« Cweni- India in Louncil Or, um&re the Government 

undertaken, the defence of the suit, from irj 
any public officer sued in respect of an act f 
alleged to be done by him in his official capacity. !j 


8. T/ic 'powers conjened hy rules J and u shall he esercisedUe 
Exercise cf powers in wlierc an appeal mmj he. or has heen prejmed 
/ifeSciuSn decree but /rom an oidci' -made m 

execution of such decree. 


Appeal from orders In execsutlon. — ^TUis rule, wliicli w uew', lias bcwi 
ndd«5il to meet particularly the case where the litigant does not giwitd with 
the decree but appeals Itom an order passed in execution oi that decice. It 
adopts, os regards stay of execution, the decision noted, (2) in which it was held 
that an Appellate Court bad power to stay execution when an appeal from an 
order ux execution pcoceedmgs xras pending before that Court. See note to 
r. 5, ante, Stay by Appellate Court ” 


ts.64a.l 


Procedure on ednu'ast'on c/ appeal, 

9. (7) Where a memorandum of appeal is admitted, tke 
Registry oi jBemoniD- Appellate Court or the proper officer of thal 
dnm of appeal. Court shall endorse thereon the date of 

pre.sentation, and shall register the appeal in a book to be kept 
lOr the purpose. 

(.i^) Such book shah be called ibo 
Register of Appeals, 


Register o( Appeals. 


Be^stration. — ^Xh« rcghstnilioa oi «n appeal i? a proceeding of a p«tcl) 
inmistcrial charactcr.(3) An appellant has no right to withdraw an appeal 
which has been regularly regi“<tered without the permission ol the Court, awl 
the leave of the Court ia in eN’crj' case necessary alter an appeal has been regul^n j” 
registered. As a general rule of practice, the respondont should be sen-ed witli 
due notice ol the application lot leave when it is made after the notice '’I ^ 
day fixed for hearing has been issued. In evejy instance the appellant wd 
liable to pay to the respondent his costs occasioned by the appeal fi") Vi mw 


(I) Ab to jncaiuDg of Cxjin^sion “Court 
w^ich pBae«(l the decree,** eco GhazHlia r. 
Fafcit Baksh, 7 A. 13, (ISW). 

(2} P««pat« Bfaih Row e.lfatul'iTAl Ilov, 
28 C 734 (1001). ' 


(5) SjeU Jaffi.rv. SftC>Ui pS'O). 

4 R. I.. R. Ap- 103. 104; B. 0-. 13 W. R. 35»‘ 
(4) Karepm Bee i\ Ucogam od"'" 

(ISM). 3 JUtl IT. 0, R Ufi'f. 
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llie IjOwcr Appeal Court rejects an appeal— holding that no appeal He<», on the 
ground that the first Court’s judgment was final under sect. 153 of the Beng.al 
Tenancy Act — the High Court, on second appeal, when pritmi/aae the suit is 
not one under sect. 103 o! the Tenancy Act, can direct that the appeal in the 
Court helow be duly registered under this rule (!) 

10. (/) The Appcllfitc Court may in its discretion, either ts.sw, 
Appellate Court m»s re- li'tototlio respondent is called upon to appear '("hne".] 
quire appellant to /wrn/sA and answer or aftenvards on the application 
security tor costs. respondent, demand from the appellant 

security for the costs of the appeal, or of the original .suit, or of 
liotli : 

Provided that the Couit shall demand sucli security in all 
Where appellant resides Cases in wlucli the appellant is icsidiDg out 
out o! Britub India, of British India, and is not possessed of any 
sufficient immoveable property within British India other than 
the property (if any) to which the appeal relates. 

(;?) Where such security is not furnished within stich time 
as the Court orders, the Court shall reject the appeal. 

Object of rule,— Tins rule was never intended by the Legislature to 
derogate from the’ right of appeal given by the law to every' person who is defeated 
in ft suit in the Court of first instance (2) Its object is to secure the respondent 
in ftn appejil from the risk of having to incur further costs winch he might never 
succeed in recovering from the appellant (3) The fourth paragraph of the former 
section, whicli was one of procedure only, (4) and dealt with summary proceedings 
in execution against the surety, has been omitte<l The nwtter is covered by 
section 140, nnfc (.0) 

“The Appellate Court.” — ^This rule applies, it has been held, only to 
appo.als preferred to tlie High Court from subordinate Courts subject to its 
appellate jurisdiction, and not to appeals preferred to the High Court under 
clause 10 of the Letters Patent from the judgment of one of its own Judges, (G) 
and docs not apply to appeals from the orders of a Judge sitting as a com- 
mi«isioner of the Insolvent Court, (7) the right of appeal in such cases being 
given by sect. 73 of the Insolvent Act {11 & 12 Viet. c. 21). It is applicable 
to an appe.al from an order under sect. 2it {now sect. 47) (8) 


(1) Mstlmra Jloliun v Ainirmldi (1903), 8 
C. W. N. 04. CO. 

(2) Laklimi Clisnd v Galto lUi, 7 A 542, 
540 (18S5). 

(3) lAUa V llhsuM, 18 A. 101, 103, 101 
(1895) 

(4) A(l<lo.l «o tlic C<nlr of 18S2 l.y »ocl. 40 
of Act VII. of 1883. 

(5) Alxlul >V*l>c<l t. rarwHloonni^a, 16 C 
nn. 320(18«a) 

(0) Si*lia Ayy»r «. (IW), 57 


hL I2l, 123; u to orders by iii^ln Jaclgcs 
siding OD the original aide, ace Monohur Doss 
r Khodnitn (1803), Bonrke 110 : CazeeMaz- 
burr Dcnobundo(16CS), IIonrLe 119; Dama 
Suwlari r. Ramnarayan (1875), 7 B. D R. 
Api>.59. Xawab Rchram r. ITaji 8altana1i, 
UBom.T..R 1100(1912). 

(7) InlhematterofRamvlHikMiSM-r. 5 R. 
I.. R 179 (1870) 

(S) Itigda r. Chandravan. 1 Rom I* I'.. 
837. 24 R 314 (icon) 
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" In its discretion.”— Under tlie first paragrapli tlie Court Las .ibsoluie 
di^retion in all cftses not coming under the second paragraph in making or 
refusing an_ order for security for costs. Under the second paragrapi, wiicL 
is the proviso to the 6rst, the Court is given no discretion in the matter. Jn 
cases falling within that proviso the Court has to follow the mandate of the 
statute and make an ortler for seemrity for costs. An order for security for 
costs Laving been made under either the first paragraph or the second, it is by 
the third paragraph of the rule enacted that if such security be not furnished 
within such time as the Conrt orders the Court shall reject the appe.il. There 
again the Coiut is given no discretion in the matter.(l) But the Bombay High 
Court has recently held that under sect. 129 it is not bound to demand such 
eccurity under the second paragraph, since the provisions of the Bombay High 
Court Rules are inconsistent with this.(2) In this as in other cases the discretion 
must be properly exercised, vlnd this is not so wlien no opportunity has been 
given to show cause against the order.(3) TIve rule is somewhat general in it^ 
term-s, and it is vet}’ desirable that in applying it, tlie Court should proceed 
in the exercise of its discretion on some dc^ite general principles ; otherwise 
litigants will be encouraged to make applications, in the great majority of 
cases (f ) Mere poverty is no ground for requiring an appellant to give security 
for tlie costs of the ftppeal.(5) But where RomefJiing more than mere poverty 
IS alleged, as where it has been found that the suit is a mere speculation, security * 
may bo called for.(C) If the appellant is unable to pay the costs ordered, there 
13 nothing vexatious in his not obeying the order ; it is his misfortune and not 
Ills fault ; but where the conduct of the party complained of, in not paying the 
costs ordered to he paid, is vexatious— that is, such as indicates a wilful determina- 
tion on his part not to obey the order of the Court and there is a a*exatious 
determination not to pay costs ordered to be paid— there is good ground for 
applying for security for costs (7) Where the parties have agreed that them 
should be security for costs, security should be demanded.(8) The JIadras 
High Court hn.s held that the former section was applicable to appeals tnjfjrrnit 


(1) Lcklia r> Bhauns. J8 A. lOJ, 103, lOt 
(1805) 

(2) Behram Jong Nairab v. Haji Saltan 
All Shustry. 37 B. C72 (1912). For Bombay 
Iligh Court Rnlra, aro Appendix 

(3) Siraj-nl-Haq r. Khadim Huaaio, S A. 
3S0 (18S3) In Baltrant Smgh r Doulat 
.Stagb, 18 I. A. 57 ; s. c., 8 A. 315 (1880). 
wliero there no proper notice, tlie appeal 
MAS restored. 

(4) Ahmed bin Sh.aik K«a »•. Sliaik 'Essa 
(18SS), 13 B. 158, -101, m which also the 
Bombay practice to amount of security is 
rrttrroil to, 

(5) jraneokii I.imji i. Ooolbai (1878). 3 1* 
2tl; Lftklunicltand r Catto Bai(1885), 7 A 
'•.12 . Jinan Allr BaaaSIal(18S0).8 A 203; 
Kliajali Ag.4cnooIla|Oo r, Solomon (1887), 14 
(' .'i.n [>( otherwise if ho m not the real 


litigant, but a puppet in the hands of oliicr*) S 
Hcwifson Deas, 21 C. 520 (1891); 
therefore os to jogencira Deb Roykut »'• 
Purjindro Roykut, 28 B. 102 (1872) A* 
to pauperism, aoo ITanken r. Turner, 10 
D. 372 370 (1878), and iiisolrcncy. Rhodes 
o. Dawon, 10 Q U D. WS . Havelock 
Aabberry, J9 CIu D 84 ; Cook v 
24 Q B D. 058; Blackett i’ Blaekett.U i • 
(1902). W. N. 01, pp 170. ^75. 

(G) K.m Si.g G. 


, .S'haifc Iv«i- 


O XXV. r. 1) oI the O-xl^. 

(7) Ahmed Lm Shaik 
23 U. 4, IS. 402 (J8S8) 

(8) Rlm-ii' Chiickerbidiy. 1 fn'k J»r. X. 


T 
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jxiuperis, thougli vcij- epccial grouiid? mu'*! bo s-liown for Uking sccurily.(l) 
The Calcutta High Court has held otherwise (2) 

“On the application.” — Such an application must be nude promptly. 
Tlic rule has nlwaj-s been that applications lot security for costs niual be made 
promptly, not only on the ground that the respondent should apply for security 
for co-'ts before he incurs them, but on the ground th.at it is unreasonable, that 
security should not be applied for till the applieaul has incurred the costs of the 
appe.^!, whether they have hceii paid by himself or by hh solicitors (3) Thus 
when an application for security for costs already incurred and for estimated 
costs was made hy the rc^spondent, when the appellant had already incurred 
all the costs of preparing the paper book and the appeal was actually on the 
hoard, the application w’as dismissed w-jth co»ts(4) It is a wliolesome rule of 
practice that no order affecting a party should be m.rdc without notice to him 
calling upon him to show cause why the order should not be made (5) T)io 
practice is that the respondent obtains a rwfe «is» on an afDdavil, then the 
appellant shows cause and then the respondent replies (C) 

“Of tbe respondent,” — The Appellate Court has no power of its own 
motion to dismiss an appeal for not furnishing security (when no application 
has been made for security for costs by the respondent) because the appellant is 
guilty of no default, not having been called upon by the respondent or tlic 
Court to furnish security for costs or of laches in not voluntarily offering 
bc{ unty (7) 

“From tho appellant.” — An .ippla.ilion that the rexpondenl should gixe 
security W'as of course icfused.{8) 

“ Or of the original suit.” — This cvprcssion mu't rof^r priiu.inly to iln- 
original suit m which the decree w<is passed, m execution of which tliu ordnr 
appealed against was passed. It may also refer to the costs r« itctl m the order 
in the execution proceedmgs, which arc proccediogs in ihe suit Thus the 
Court has power to require an appelLint from nn order under sect. 211 (now 
sect. 47), to give security for the costs of the appeal and of the origmal suit (U) 
As regards the costs of origmal hearing, the applicant mu't make out cHhfi 
that the appelkuts arc residing out of the jurisdiction, or that the condwt 


(1) Swhayyangat f. JainuUradin, 3 >I CO 
(18S0) 

(2) Ku3suroo<l<lc«n « Ujjal Limas, 17 W. 
n 63 (1871). 

(3) Poolcy’s Trusloes r. \l'hithaiu, 33 Cli 
1). To (18S(>) ; Jogcii'lra « Jamnilra, 13 W IV 
102 (1372) 

(4) LliobouatU v IVadiiaproatKl, 5 tX IV N 
110(1900). 

(5) Siraj-ul Ila^ t. Kbadtiu Hu'iin, 3 A. 
a&O (1333). It was licM in tins case (hat an 
order rcj«tmg an appeal, for not furnislun? 
security, was a “dicrcc,” but on tbi-* ]ioiut 
tho c >-*o lias bcin orrmilc^l bj Ijbhs r, 
Lliauua (1893), IS A 101 


(6) Lama Sumlan r Saiunarayaii (Ib77), 
7 L L R. Ap 59 

(7) Wist f. Jugbun*lo<», 7 51 f A 4.i) 
(1859) 

(8) Lliugobulty t Ikkur (lijuvbi, ft, V, 

IV 311(1871), siHlatn riiunu/a 11/, , 

411 L.R,0 C J.W(Hj70).i.1//.s*/< /.,< . 
HAS lirlil not entitl'd l<; *ij , 

in Court, pendjDX t ‘'/I , 

t ourt by IImj . 

fiicccssfuL ' 


(e) Ds^'lu r, i 1 

837(1599), . .,71^ i'y 
of 1859, 8— /<,✓ j 

51in.r,7U. LI' ri. ~ 

' ' • /// 


/ 

f/y- 
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of tJic party cwjipJainwI of, in not paying liic costs ordered (0 he paid, is 
voxatioti<3.(i) 

Form of order.— An oidet foi becurity for costs bIiouIJ follow t!ic \\ords 
of tlio rule, and sliould not specify tlio particular amount in iiipces for wliicli 
security sliould be given. It would be a good order under tJie icilc if it directed 
the appellant to furnUli the security within a time to be stated “ for the co^U 
of the appeal *’ or “ for the costs of the original suit ” or “ for the costs of the 
appeal and of the original suit.” To hold that the order must specify the amount 
in rupees of costs for which security should bo given would citlior be to frustrate 
the intention of the Legislature in framing the section, or to make the order a 
purely speculative order. The object of the rule is that the respondent at the 
earliest moment which suits him should take the advantage of the rule, and at that 
time It would be impossible for the respondent, the appellant, or the Court to 
say vhat might be tlic costs of the appeal. The last paragraph of tie former 
section was said to point to the security being for an indefinite and not fui a 
definite amount. An order spccifymg the amount would not bo a bad order, 
but the better practice is that the amount should not be specified in the order (2) 

“ Within such time.”— The application to the Court to enlarge the tiinc 
for giving security ma}' be made cither before or after the exphation of the 
tune withm which the security has been ordered to be furuished, and the Court 
may thereupon enlarge the tune according to any necessity which may arise 
where it is just and proper that it should do so If ultimately the order is not 
complied with, and the security is not furnished, the appeal may be rejected (3) 

It cannot be laid down os a hard-and-fast rule that the Court cun iii no case, 
after the time for giving security is passed, allow the appellant further time 
for giving securjty.(4) This principle has now been adopted in sect. 148, onte. 
Though the Court may extend the time for furnishmg the security deinandfi , 
after the time allowed by the order has elapsed it Avill not do so unJesw on gow 
grounds.(5) 

“Shall reject.”— The Code empowers the Appellate Court 


Tiniirp to chow c-inse is not tantamount to a demand. It simply mlornis t"'- 


A Court IS not bound by the Code to issue such a notice, tjiufigu m ^ 
it would generally be improper to make an order for security without afionimg 


(J) jMuucd hla Stunk Esaa v. Shaik Essa, 
13 B. 45S, 4G2 U 888 ). 

(2) Lckha V. Bhauos (1803), 18 A. 101, 
lOS, overruling Tliakur Daw i'. Kishori Lai 
(1S8I), OA 164; arc abo Ahmed bin Sliatk 

t' Sliaik 13 B 408 (1888). 

(3) lludri Karam i Sheo Kocr (1880), 1? 
1 A I. 3, >: a. c. I7C. 6l2,614[ov(Truhng 
Huidn Bai v, E. 1. Ky Coy. (1878), I A. 


687. bSS : followed in Sliittt;udin_t'. 


67G, 670 . . . 

(C) Bfftithasodaii r. .IdhiVwi 
171. A. yj a. 0 ,, 17 0.610 5 
V Amir Hossein (183!)), 17 C. 1 (P 


rrapo*'”* 
Rajab Ali 
c). 
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the appellant the opportunity o{ contesting it. \\Ticre aueli notice is given the 
appellant is not bound to appear. Ho may allow the application to be decided 
in his absence If he does not appear and the order is not made in hU presence, 
he must have due notice of it to constitute a demand. The order directing 
the appellant to furnish security jnui>t be served either on him or on his vakil. 

It would be unreasonable to hold that he was m contempt or disobedience of an 
order which had not been communicated to him.fll Conllicling opinions have 
been expressed upon the question whether when the appellant lias not given 
security for costs, the respondent should apply specially to have the nppc.il 
rejected or whether it is sufficient for him to object at tho hearing of the appeal 
for non-compliance with the ordcr.(2) An nppcal, though rejected, nwy, on 
sufficient grounds, be restorcd.(3) No appeal is given irom an order for security 
for costs. It has been held, therefore, that it could not hase been intended 
that the order for security \\hich was un.ippealable might be questioned by an 
appeal fiom tlie act of the Court compulsorily done under the rule on security 
not being given as ordered. An order, therefon*, rejecting an .ippeal under this 
rule I-* not a decree and i» not appcal.\blc .i- such, (4) nor as an order (3) 

11. (1) The Appellate Couit, ajkr sending for the rccvid [s-65i.] 
Power to ilomJM o,peal ‘'‘‘“'''s fit <» after fixing ft day 

without sending notice to foi healing the appellant or his pleaaei and 
Lower Court. hearing lum accoulingly if he appeals on that 

day, may dismiss tho appeal \vithout sending notice to the Couit 
from whose decree the appeal is preferred and without serving 
notice on the respondent or his pleader. 

(2) If on the day fixed or any other day to which the hearing 
may be adjourned the appellant docs not appear ichen the appem 
is coded on for hearing, the Court mag male an order that the appeal 
be disniissed. 

(3) The dismissal of an appeal uiidci this rule shall be noti- 
fied to the Court /ro»i whose decree the appeal is preferred. 

Summary dismissal. — Tins rule applies to appeaU admitted and rcgis- 
tere(l.(G) A proceeding under tins rule is to all intents and purposes a trial.(7) 


E. V, o^emlhDS ul-Ua<i i Khadan 

Husain, 5 A. 3sO (18SJ) . Firo« « 

AWuI Lalif. SO X N3 (I'OH) 

(5) O XUIl 

(1>) llndr IVasad i Uaijoath, tS .A 307 
(lb93), in aliuh Edge. OJ. alw Itcid that 
there «-as a povrt to •timmarilj rrj<'ct a 
niemnrandam of ai'pcal UtoK admisMon, il 
none of the grouii<ls mrntionrd in «cct. 3^1 
(now' 100) existed. 

(7) TbaLur of Mai.a<la r Widow of HiaLur 
of Naiidaa-a, S A Rlt. <!J3 (ISW)} 


(1) Tuiiniu V'. Dcva Rat, 0 M 2o3, 2oo 
(11.83). 

(2) Muliamuiadbliai t’. Rliauji Toiian, d 
Rom, H. C. R. 01 (ISCU) , ton/ro ITiaVur Has 
V. KeshoriLal, 0 A 101, lOG (1886) [oTrrruW 


dteregarded. 

(3) BaUant bingU t DouUt Singh, 8 A 
315(1SSG): SMS JamnaUtl r. V»-..sonil3s, 21 B 
370 579 (It'S') 

(4) IxU.a r. BhauM. lb A 101, 103. 101 
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anti a judgmeufc and decree should be drawn up in the usual manner. Jt 
been held that in dismissing an appeal under this rule a District Judge is not 
rciiered from tlit necessity of witing a judgmeat, however short, showing 
the reasons {herefor.(I) Butitwnot , 
to draw up decrees under this rtde.{2) 
.fiUu me .(InaJiaoad Jdigh Court has held that it is not ohligatory upon the lower 
.Ippellafc Court to xvrtte a judgment in such cases.(3) But a Full Bench oi th? 
Bombay High Court has recently held that a lower Appellate Court must write 
itK Judgment (as provided by Bombay Civil Circular 61), vrhen it di«rm5SPS an 
appeal under this ruJe.(4) The order of dismissal under this rulo is a decree 
and not merely a refusal to entertain the appeal, end so far as it is a fio-'l 
adjudication there is no distinction between an appeal which is dismissed under 
this rufc and an appeal dismissed after full hearing.fS) 'U’lere an appc.il h 
dismissed under this rule, the effect of the dismksal is to affirm the decif® 
<ippealed against, which becomes merged in the decree ol dismissal ei tte 
Appellate Court. ^\’heD, therefore, an appeal has been dismissed under this 
rule, the Court which made the decree appealed against has no jurisdiction to 
rci lew It.*? Judgment or deccec.(6) 

12. (1) Unless the Appellate Court dismisses the appeiri 

„ , . , , under rule II, it shall fix a daj’ for JiearmS 

Paytcrhearln^appeal. * 

(,/) Such day shall be fixed with reference to the cuneia 
business of the Court, the place of residence of the rcspoiuicBb 
and tlic time necessary for the service of the notice of appeal, s 
as to allow the respondent sufficient- time to ap|»ear and aasw 
the appeal on such day. 

It i? not competent to a Court of Appoal to it^alrict the ground or grouw 
upon which the appeal beard under tins rule k to be admitted fUially.{7) 

13. fi) Tl7icre the appeal is tiof dismissed under rule Jl> 
f, » » r M 4 the Appellate Court shall send notice 01 

uppJto the Court/™® whose decree the 
creo appealed from appeal is preferred. 


(1) I’uttappa n YcILippa, 5 Bom L. R. 
(1003); Banu Veka, u Brojo K"th 

Saikia, 25 a 97 (1897); Koyal RcU<U t. 
Linga Rcim, 3 31 J (1881) ; RakbM CLuodot 
Tcwari v 84tm«lra J>eb lU,. 0 C. h- 318 
(IDOU). PachiD*5ste Uala Pa.^ 13 C W. N. 
1031 (1900) 

(2) Dm* SunJjri Bcu r. Bindu BaMUni. 
21 C 769. 

(3) SaminJIasanr.rt’rio,30.\ 319(1908), 
‘ianajt Oagdo ^ Slmulcttr, 30 B. IIC (1011). 

flj ffannisnt r. llAnniaflt*, 37 

D. ‘>11 F n. (I9I3),o\ttr«il«ia:Taii«iilA»fido 


r. Shankar, SO 31. 110 (laU). . 

(5) U«,.. S..n.l.wi w 
(•|,owdhrAn,.2lC 759(1897); *''‘^^''- 7 /“ 
r. Yajtr. SI B 5tS 7 

liw, lornjcr cjsu, dnal Uic ‘ 
ftiaondjuent of tlio ilicns, ’^ 1 “=* 1 ^ ^ ^ 
hfis Vcca dlj'.entcd from ro A'"'* 

AbaiuS 30 A. ’M j„ 

(0) Piwy SIoli»n JlnUjenw '■ ^ „ 

Ai 3U,..». 1 C. L. 3. W •" 

Ramappa f. Bharijw. 39 B- 0-^ 

(7) Lutlii tv bn Ham, lo C- s>- • 
(J911); 11 C. I.. 0. U'j. 
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(5) Where the appeal is from the decree of a Court, the 
records of which are not deposited in the Appellate Court, 
Transmission of papers the Court receiving such notice shall send 
to Appellate Court. ■with all practicable despatch all material 
papers in the suit, or such papers as may be specially called for 
by the Appellate Court. 

(5) Either party may apply in writing to the Court jrom 
Copits ol eshiMts In whose decree the Appeal IS pre/OTa;, specifying 
Court whose decree ap- any of the papers in such Court of which he 
pealed /rom requires copies to be made; and copies of 

such papers shall be made at the expense of, and given to. the 
applicant. 

Records.*— It there 13 any part ot the record not sent up which the .ippcllaut 
wishes to bring before the Appellate Court, it is Ins duty to ask the Court to 
send for it before the day of ttbl.(l) 


14. (1) Notice o( the day fixed mider ride J:.' shall bo affixed !*• 
Publication Md service Appellate Court-boiisc, and a like 

e( notice ol day forbear- notice shall bo sent by the Appellate Court to 
in« appeal. Court from whose decree the appeal is 

‘preferred, and shall be served on the respondent or on his pleader 
in the Appellate Court in the manner provided for the seiA-icc on 
a defendant of a summons to appear and answer , and all the 
provisions applicable to such summons, and to proceedings with 
reference to the ser\ncc thereof, shall apply to the service of 
such notice. 

(2) Instead of sending the notice to the Court from whoso 
Appellate Court may ''ecrec the appeal I!, prejei-rcd, the Appellate 
itself cause notice to te Court may itself cause the notice to be served 
on the respondent or his pleader under the 
^JTOvisions above referred to. 


15. The notice to the rcsjiondent shall declare tliat, if he [*• 
„ . . , „ does not appear in the Appellate Couit on 

Contents of notice. *11 ^ 1 ai * *1 -n i 1 i 

the 0.15' so fixed, the appeal will be hc.ird 

ex ‘}Hirte. 


Pn<cJure on ficarw-i 


16. 


B. (/) On the day fixed or on any othei day to wJu- 1 -- 
. the hearing may be adjourned, th«* appi**I„u’ 

® shall be heanl in sujijwrt of thf app- t' 


(I) 15u\.'b Ah So« J» 5 ir r Joyinut KLan, Jl W J*.J1‘(1' 
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(i?) Tlie Court shall then, if it does not dismiss the appeal 
at oiico, hear the respondent against the appeal, and in such case 
the appellant shall be entitled to reply. 

Hearing,— The riJe says “ on the day fixed,” but the lieariu" of the appeal 
before the day fixed, if the pleaders of both parties are present and argue the 
ease, is not such a defect in procedure as renders interference m special appeal 
iiecossary.(l) If it appears that the rules of Court relating to appeals have not 
been complied with, and no adequate excise is offered, the appeal may be 
disrai3sed.(2) 


.558.] 17. (1) ir/icre on the day fixed, or on any other day to 

Dismissal ot appeal for which the hearing may be adjourned, the 
appellant's default. ^ appellant does not appear when the appeal is 
called on for hearing^ the Court may mahe an order that the appeal 
be dismissed. 

(2) Where the appellant appears and the respondent docs 
Hearlns appeal ex parte, not appear^ the appeal shall be heard ex pai tc. 


“ Where on the day fixed,” etc . — X party seeking to put in motion the 
btimgent provisions of this rule is bound to show very distinctly that the pro- 
cedure under it has been strictly complied with, and that the appellant did 
not make hia appearance on the day to which the case was adjourned A^Ticu 
he is unable to show that, or that the appellant below had any notice that liis 
appeal was to have been heard on the day on which the Judge disposed of it, 
the appeal cannot be dismissed under this nde.(3) IVierc a iower Appellate 
Court, after eleven mouths’ delay and without fixing any time for disposing oi 
an appeal, dismissed it for default, the High Court set aside the order and re- 
manded the case (4) If an appeal is called on without any day having been 
fixed for hearing and the appellant is absent, his absence is not a default vrhic i 
renders liis appeal liable to be dismissed (5) It should appear on the iccon 
that a clay had been fixed for the hearing of the appeal, and that thereupon to 
default had followed.(6) But if an appeal is taken up before tiie appom 
day and is allowed to proceed to a heating in the presence of the pl^ders o 
the parties and is argued by them, tJiete is no defect w the procedure.(7) 

" Appear.”— The former section (556) ran ” does not attend in person or I’J 
his pleader.*’ But the word ” attend ” was held to be practically synon) inoU'- 
with ” appear.” (8) The present wording therefore effects no alteration in 


(1) Hukumuuabsa v. Bibeo Muckctooinun, 
1 W R 246 (1864). 

(2) BbuRgt Girdhar r. Morg«p, 3 B IC 
C. R O. C J- 03 (1860). 

(3) Stub CfiHiidcr v. AXfad 3Ionec (1806), 
C W R. 5l«. 22. 

(4) Sooilk.-iiiionee «. Gooroopereaud (18C4), 
W R. 170. 


(6) Huro Chua'Icr v Ram Cooraar (ISOC), 
2 W. R. 254 

(CJ Ib 

(7) Hukumuumssa v. Bibce Jiucktloomufl 
(16(4), t IV. It 246 

(8) SatLsh V. Ahara I’rasad, 34 C. 403, 40S, 
417, F. R. ; B.v, 11 C. W. K 320- 
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scii'iC, Wlicrc tliero Las been no "appearance” tLc rule applies. Uut wLeu 
there Jiaa been an "appearance” it does not(l) The question, however. Las 
arisen as to w’liat constitutes an appearance within the meaning of the rule. 
“ Appearance ” Las several meanings, and lliesc must be understood in reference 
to the particular subject to whicji it relates, and the purpose or end to be answered 
by the appearance Las an important bearing in determining wliat is sufficient 
to constitute an appearance in a particular case. A Full Bench of the Calcutta 
High Court (2) Las recently ruled that an application by counsel or pleader 
who is instructed only to apply for an adjournment, which is refused, is not an 
" appearance ; ” and that when in such circumstance an appeal is dismissed, 
the disicussal is one for default under this rule entitling the appellant to apply 
for re-admission under r. 19. The decisions ate not altogether uniform, but the 
balance of authority m the Bombay (3) and ^Ulahabad (4) High Courts is in 
favour of the same ww’, which has also been taken by the Punjab Chief Court. (D) 
Wiere, however, a pleader for tlic appellant appear^ and asked for an adjourn- 
ment but did not withdraw from the case, merely urging that the records were 
in possession of his leader who was absent, and that he could not argue the 
appeal, but the application for adjournment was not granted, it was held by tlic 
Madras High Court that it tos open to the Court to refuse the adjournment, 
but that if it did so it was bound to inite a judgment and dispose of the appeal, 
and could not dismiss it for dcfauU.(6) But the Madras High Court has recently 
held that where the pleader was instructed only to apply for an adjournment 
and was not duly instructed and able to answer all material questions relating 
to the suit, nor accompanied by any one able to answer such questions, there was 
no appearance by the defendant (7) tMien the appellaut and lib pleaders 
were present when the appeal was called on for hearing, and one of the pleaders 
addressed the Court, but soon after the commemement of hi> argument, went 
to another Court and did not return, and the otlier pleader refused to address 
the Court, the appeal, it was held, should be dismissed, but not for default (8) 
If the appellant, m a case remanded to the Bower Appelhite Court, does not put 
in an appearance and takes no steps to produce evidence, the Lower Appellate 
Court may dbmiss the appeal for default (9) tMiere there were two appe.iK 


(1) Patmharo Tarkatt e. VcUur Kxi’hnan, 
20 JL 267 (1903) [ploaJer appeared— askeil 
for adjournment but did not withdraw}. 


n. 200 (IS07) 5 Soonder Lai r Coor Prasad, 
"3 p. 414 (1$9^)! rostra P.ara Chan<lra t 
Madbay, 10 P. 23 (1$91). 

(1) Lalta Prasad r N’and Ki-hore, 23 .\ 
GO (1S99)5 llira Dai i. Hira l.al, 7 X Ms 
(ISsO). Pamtahal e Paun-shar, S A. 110 


(lOSO) , Slianhar Dat i*. Radka Krishna, 30 
A 195 (1897) (aBirmed by P C la 23 .4. 230 
(IPU'i)] ; Paldeo Prasail t Kunvar lUhaitur, 
33 A. 103 (1912) 

(3) Gurdat Sin;h i bvhaii P L. 

U 593(]9i>l) 

(C) Patinhan: larLatt «. \<Uux KruLiun 
(I9II3). 2l> 51. 3<j7, Chiranji Lai r Kusdsti 
Lai (1898), 20 .V. 291; ms. aLu Satuh r 
Akara (I9u7). 31 C. 403. 411 

(7) VcnUlarama r Nataraja. 21 JL L. J 
333(1912) 

(s) Jawahir r IXbi (IS93J, IS A. 

119 

(9} Tnl'>Le Ckiwi'r r AuLLd Chuadir 
(1873). 21 \y. R. C3l 
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by the Baffle appellaut before tlie Court aad be was summoned to give evidence 
In oue of them, but failed to attend, judgment, it was held, could not be given 
against him for default in the other appeal.(l) 


"Be dismissed.” — ^Thc Court, ia the absence of the appellant on the day 
fixed for hearing, shotild dismiss the appeal end not reverse the judgment of 
the lower Court.(2) If a Judge, instead of dismissing the appeal for non- 
oppearnnee of the appclknt in person or by pleader, goes into the merits of 
the case and gives judgment against tlie appellant, the appeal must be considered 
as dismissed for default of the appellant in appearing ; and an application for 
tc-admission and re-hearing of the appeal cannot be treated as one for review- 
ft is improper to consider or decide upon the merits of a case when the Judge 


re-admission of the appeal.(4) The amended rule now says the Coiut may niaiH: 
an order of dismt'^sal. The former section ran “ shall be dismissed '' (5) 

Appeal. — An order dismissing an appeal from a dccreo for default, oz 
clismissing objections to tlic execution of a decree for default, (7) was formerly 
held to be a decree witliiu the meaning of sect. 2 of the last Code and thus appeal* 
able. But that section now excludes orders of dismissal for default from the 
categoT}’ of a decree (8) A part^' may apply for re-admission under r. 19, and 
from this there is an appeal under 0 XLTII , post. 

Delivery of paper books. — ^In appeals to the High Court from its origuul 
juiisdietion, if the appellant does not deliver the prescribed number of paper 
boohs within the prescribed time, the respondent or his attorney may, mtli the 
leave of the Court, or a Judge, prepare and deliver such paper book, or he may 
apply on notice to the appellant, to have the appeal di'^missed for v,-ant of 
prosecution, or for such other order as he may be advised. If no application 


(1) AriioacbcDa v. VencjitschpUa (J870), S 
JL E. a R. 260. 

(2) Sluniclntram v. Roop Kivrain (1862), 
Alarsli, 5. But see Dabshimmoorthy f. 
Municipal Council of IViuchmopoly, 3l M. 
167 (1907). 

(3) 3roltesb diandcr v. Thal^oor Pass 
(1873), 20 W. Tv. 425, 426 [approveil ta Satiali 
Clnndra MabCTjt© v. Ahaxa Prasad 34 C. 
40J, 414 (1907))j Bnidco Misscr v Sji’ud 
Ahuicd (1871). 16 W. R. 143 ; Ixanaluu Bal 
t>. KaubatBij(1881). 3A BIO. 

(4) ZainsO Regain v. Manasrar Husain 
(1886), 8 A. 277, 278 

(6) Murug^ Chetty r, Raja8ami,22 3LZ,. J. 
284 (1042). 

(6) Radlia Nath v. Chandi Ch&ran {1003], 
20C 600(1' B ),rnn.sop, J.,d^sbcnting,ovfT• 
^llhllg Jng trnath<>, Rudhan( 1806 ), 23C. 116, 


117; Anwar AU f Jaffer Ah (1S06), 23 C. 
837 j see also Earn Chandrae. fifacUiaT(1851). 
16 B. 23 ; Man-singji v Mehta HardiarrsTn 
(1891). 19 E 307 . In Mansab Ali v Ndial 
Chand (1893), IS A. 359, the AJlahabnd H.gJi 
Court has held that such an order is » 


387 , Gdkinsoa v. Subrawama (isysz, — -’i- 
231 , see also the cases cited in RadhauMh 
t) Chandi Charon, eupra- 

(7) Aal Nerain v Mahomed Raliuatlin 
(1900). 2S 0. SI. 

(8) Rukminiroayi f. paran Chamlra, 

O. 311 (1910) ; 10 C. L. J. S3l : WInwed m 
Parlnli .■ Tuh. ICoon, IS 0. L J. I2S I""’) 
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1)0 made, the ease will be sot down in the next pcrcmploiy lists of appeals from 
the original side, and bo di'iposetl of by the Court as it may think 

18. ^Yhere on the day fixed, or on .any other day to which 
Dismissal ot appeal the hearing may be adjourned, it is found that 

where notice not served notice to the respondent has not been 

lanfs failure to deposit served in consequence of the failure of the 
appell.ant to deposit, uitliin the period fixed, 
the sum required to defray the cost of serving the notice, the 
Court may make an order that the appeal be dismissed : 

Provided that no such order shall be made although the 
notice has not been served upon the respondent, if on any such 
day the respondent appears when the appeal is called on for 
hearing. 

DQposlt.--A period must be fixed by the Court for the deposit , unless 
A time bfls been fixed the suit cannot be dismissed on the ground of failure to 
deposit.(2) A party has been held not excused for omission to deposit by tlio 
fact of the duty having been committed to an ignorant kurpurdaz who failed to 
perforin it (3) An appeal siioiUd not be dismissetl for default merely because 
the appellant has failed to explain satisfactorily why the talahana was not 
deposited within the pcciotl fixed by the Court, without ascertaining whetlicr 
there was ample time after the deposit to serve the notices upon the respondents.(4) 
If tlie fees for the service of the notice of appeal on the respondent arc deposited, 
but the notice to be served as required by the Cuciilar Order of the Ifigh Court 
is not filed, tlic appeal cannot be dismissed under this rule (5) 

19. IVJiere an .appeal is dismissed under rule 11, sub- 

Re-admission of appeal rule ('), or rule 17 or n/fc /.V, the .appellant 
dbmlssed for default. may .apply to the Appellate Court for the 
re-admissiori of the appe.al; and, where it is proved that he 
was prevented by any sufficient cause from appearing when the 
appeal was c.alled on for hearing or from depositing the sum so 
required, the Court shall re-admit the appeal on such terms as 
to costs or otlicrwise as it tliinks fit. 

‘‘The appellant." — This rule provides that an appellant, who^e appeal 
has been dismisscil for want of pro«Pcution under the circumstances mentioned, 
ma}* apply far lb® ro-admi«Nion of the appeal, bat nothing is said in it ns to 
re-heating tlio cn«c upon the nppliention of the respondent against whom an 
cx jxtrtr decree has been pa«e»l, and a respondent against whom such a decree 


(1) IWrliamlK'r's Rules and Order*. ArKl 
hteSicleRiilr^.m If .Ch VII .r tiil.p "n 

(2) See Purslicdee Lai! r DmliiVa Prt'ha.l, 
11 W. R. 2<X'(ISC‘>) 

(3) PranOiunderRoyr J»pee«««T>l.-iVer 


}ee, n U It 41T(ISG9) 

(I) Chaixlra r KaLpraunna. S5 C 035 

(a) (lol 3lakotnr.l I AImIuI JuLbar, ]C 
C \\ X •!« , iaC.LJ.C=3 


[f.557.] 


fs. 558.1 
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lias been pas?^ cannot apply for re-bearing under this nile.{l) 
the remedy lies under r. 21. 


FxB4r ScfrcD 
0. 4i,r. 19 

In such cases 


“ To the Appellate Court.”— The application must be made to tlie Court 
tlismicsing the appoal.(2) If an appeal is referred by a District Judge to an 
assistant Judge for trial, under sect. 17 of tbe Bombay Civil Courts Act (Act 
XrV. of I8C9), and the Assistant Judge dismisses tbe appeal for default, tbe 
application for re-admission of tljc appeal should be made to him and not 
to the District Judge, and his order refusing to ro-adrait the appeal is not subject 
to reversal or review by the District Jiidge.(3) As to limitation in rase of such 
an appllc^ation, see case ci(ed.(4) 

” Prevented.” — ^TbU and the kindred provision in 0. IX r. 13 mean that 
the application may be based upon any ground which would be a just and proper 
one for granting the application, and not that the application can be based 
upon one ground only, viz. that the applicant nns prevented by sufficient cause 
from appearing The alHrmative provisions of the Code that a phiintiff or 
appellant may prove that he was ” prevented by snfficieot cause ” from appearing 
or attending when his suit or appeal was calM on and dismissed, do not imply 
the negative, namely, that an application for restoration cannot bo granfeil 
unless ” sufficient cause (in tlib sense) is shown ” (5) It has been recently held 
that a Court has power to restore an appeal dbmbscd for default even tthere the 
appellant is not able to prove that he was prevented by a sufficient cause from 
appearing, and that the Court is not bound to restore on appeal in ever)* case 
where the non-appearance is due to the pleader’s negligence, but may m its 
discretion leave him to his remedy against the pleader by an action foTdainage3.((J) 
The Court is bound to sec whether the xe-asons set forth iu the application for 
the re-admission of the appeal are satisfactory or not. Thus, where the Lower 
jlppellate Court refused an application for re-admission merely bccawc the 
appellant had not conformed to a rule which he had passed that two pleaded 
sliould be engaged in every appeal, the High Court sent back the case to the 
Judge to consider whether a good ground had been shown for the rc-adnitssion 
of the appeal (7) The reasons /or rejecting the application should be stat •{ j ^ 
^Vhen an appeal was transferred from the file of one Court to another, no no ice 
of the transfer haring been given to the appellant by the pleaders in tlic case, 
and the appeal was dismissed in his absence, held that sufficient grotm or 
his absence had been made oul.(9) Mliat, however, is “ sufficient cau'c m ir 
be decided in each cose according to Its oivn peculiar circumstances. 

" From appearing.”— AXTiether the application b made for 
under this rule or O. IX. r. 13, the same principle will apply* la >o i 


(1) Tara Chanii r. Annml (Tiuiwler (1803), 
inW. R.400. 

(2) Kisto Persad r. Touie (1664). W.R- 
3JS 

(3) SaUiiraro LaXrhmaii t*. OftTind Joti, 
ir> a 107 (1800) 

(4) Illoga Rilw r. SInnna 31 C. 

ir,0 (1903J. 

(.") r. SiildMintiia (ie03). S'* '1. 


(V^oruga ClicttjT t . 22 Sr. I* *1* 

(7) Sljomiwil.Mii. Pusoot Khan, J.* ‘K 1*^ 
• (1871) ; Huro Clmndor t. R*m 0'-'in»r. - 
’ n. 2'd (1S<V'>). 

(8) Uuro C1.nn.tcr r. Ram Coomor, 

(9) .VarsMi .‘^rngli r. ri.nrn Pnn.h. 

n. T. n wndfun 


W 
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the question is uhetlicr an appearance by a counsel or pleader instructed to 
apply only for an adjournment ia on “ appearance ” mthin the meaning of the 
Code, and whether in such a case the suit or appeal can be dismissed for default. 
The first question has been answered in the negatiw and the second in the 
afiirmativc.(l) \Ylien an appeal is dismissed under such circumstances, the 
order of dismissal is for default, and the appellant is entitled to apply for re- 
admission of the appeal under this rule (2) Where an appeal is dismbsed by a 
Dmsional Bench of the Higli Court, for default in depositing the estimated costs 
of preparation of the paper book, such a dismissal can be set aside by review. 
Such a case is not one in whicli default was made m appearing at the hearing 
of the case, if the record shows that the pleaders on both sides were m attendance 
and heard. Under the Code there arc only two methods known to the law by 
which a judgment and decree of a Divisional Bench of the High Court can be 
set aside in India. These two methods are describc<l m these provisions and 
those relating to review ^\'hc^c it appears from the record that pleaders on 
both sides were in attendance and heard, there has been no default in appearing 
at the hearing of the case, and therefore this rule will not apply (3) 

Appeal.— *The Code allots an appeal from an order refusing to grant an 
application under this rule for the restor.ition of an appc,al. But it does not 
provide for an appeal from an order granting such an application (4) BTien, 
however, the order dismissing an appeal is not one which can properly be made 
under r. 17, there is no appeal from on order refusing to rc-admit the appeal 
under this ndc, and the remedy, in such a case, is by rcnsion Thus, in a case 
when the appeal came on for hearing, the appellant himself and two pleaders 
on his belialf were present m the Lower Appellate Court ; one of the pleaders 
opened the case, but m a short time was c.illed away to attend to a case before 
another Court, and the Lower Appellate Court, waiting some little time for tlio 
pleader to return, c.illed upon the other pleader and the appellant 1 o sujiport 
the appeal, and when each of them dcclar^ Ins inability to do so, dismi«?ed the 
appeal “ for the default of prosecution ” Tlic then appellant applied for the 
restoration of the appeal, which was refused, on the p-ound that no sufficient 
cause was shown for the restoration The appellant appealed to the Ifigh 
Court under tliis rule. It was di^rai'sed on the ground that the appeal in the 
Ixiwer Appellate Court was not di«ini>s«l for default, but the appellant was 
allowed to file an application for revi'ion (.■>) Wienanapplicationforrestoration 


(1) Satish r. Alisra Prasail (1907), 34 (' 
40L-»>7(F.B); i.c.nGW K 3Jn , 5C 
I* J. 24”! Cooko «. Equitoble Coal Co 
(1901), 8 G W. N. G’l ; see al’O the 
cited in notes to r. 17 

(2) Salish f AUara IVa^ad. sapra . oTcr- 
ruling Watson & Os. «• Ambic* D»si (1S09). 
4 C. W. N. 237 5 ». c . 27 G 

(3) Fstimnnni»*» r IVoVi P«'r»!i*'l (IbtX'K 
24 G 350. 331 (F. B ) ; o . 1 G W. N 


Das (1902). 24 A. 401, Huro ( hundcr r 
Rsm Coomar (IBAS). 2 W. l( 25-4 . Shaikh 
M’ttoor lluhman Klian(l8C7), 8 W IVSiil ; 
rf Ramt^ur Putt r, LoottunauM (IBOC), i> 
W R. Mis. 130 { Kalce Kiitoo r Hum hut 
(IsAS), low R. ICO 

(5) Javahir Smg r llelii Sing (IS95), 18 
A 119, for mcanin; of th^ word ’* default," 
sc« Sati«h r .%hara Pr»«ad, SI G 903, and 
nnirslor 17. but are fluidic Mir.rr r. fcyrd 
Ahinni. 15W R 113(1871). .«:hi1en.!ra r 
Kowv> nam. I? C fins (fSsfl) 
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is made tlie applicant must produce all liis evidence in support of it before 
the Court to which it is made. If he does not do bo and tlie application is refused, 
he cannot, on appeal from the order dismissing his application, supplement liis 
evidence.(l) 

20. Where it appears to the Court at the hearing that 
„ , . any person who was a party to the suit in 

ing ° and °d?rccf” pemm the Court from whose decree the appeal is 
appearing Interested to be preferred, hut who has not been made a party 
made respondents. ^ appeal, is interested in the result of the 

appeal, the Court may adjourn the hearing to a future day to he 
fixed by the Court and direct that such person be made a 
respondent. 

Adding respondent. — The power of the Court to act under this rule is 
only linrited in two respects, first, the person whom the Court may add ma« 
liave been a. party to the suit, and secondly, he must be a person interestc m 
the result of the appeal. There is no period of limitation specified in the um a 
tion Act, for tlm action of the Court m that matter (2) The party addet 
be interested in the result of the appeal ^Miether this be so must be deteimme 
m each case on its facts (3) In a suit for contribution the first Court 8^^ 
decree against one of tlie defendants and dismissed it agai^t the o , 

appeal by the defendant agamst whom the decree was passed, the ower app 
Court havmg, at the heating of the appeal, found that the de en ants, 
whom the suit was dismissed, were not made parties to the appea , o _ 
interested m the result of the appeal, directed that they should be ma e p » 
and they entered appearance in .accordance with the order me. , . 
there .was nothing wrong in the lower appeal Courts making .nake 

and passmg a decree against tliera.fl) An Appellate Court is compe .. 
a person a respondent who in the original suit wasarr.ayedouthesamo 
the appellant (5) In n suit for contribution, where tliere was ® defendant 
defendants Nos 1 and 3 separately, and the suit was disniisset nJninfiff, 

No. 2 ■ on appeal by defendant No. 1, there being no 

from avaiUug himself of hii 
law, by introducing for him other I 
dents than those included m Um 
random of “f/’J 

whom the suit Mas 

made rc8pondcnts.^Scc^n^o^ oir ^ 


1 appeal by ' 

(1) Jtuzaffar All v. Krdarnath, 20 A 260 
(1898). 

(2) Bindeshri v. Ganga Satan (1892), 14 A. 
154; Giri-sh Chundcrl,alunt>. Sasi,33 C 329, 
337 (1905) 

(3) Sec < g Bishnn Cham r, Jagendranath, 
(1893); 20 C 114, 121; Amlook Chand r. 
Sarat, IG C. W. N. 49 (1911) ; 38 C. 913. 


(1898). 

Hup Jan Bibcc i*. AWul Kader (1901), 8 G. 
W. X. 49(5, .500 (F. B ), «1m from Anna Ham 
r. Ilalki«lien (1883), f> A. 2GG, wbetc it was 
held that inasmiich as s B59 did not empower 
nil Appellate Court Tirtually to make an 


irat, 10 O, W. K. 40 (1011) ; 3S C. 913. n.oii f N.tnj.n Bao c. 109, 

(4) Upon*. Ld Jlakni™ r. GmoiO. ; 

B9S),25C,l»,6«8i.c, = C.W.K.423, ^'i ,1») 


78. 86 ; Konagapp 
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defendant No. 2 inialit, it was hold, bo made a respondent (1) The Allahabad 
High Court has held th.it tlie provisions of the former section did not apply to 
second appeals, and that a second Appellate Court could not add a party os a 
respondent unless that party ivas a party to the appeal below, and this not 
withstanding that he was a party to the suit in the Court of first instance ; (2) 
hut the opposite view has been held by the Madras High Court, and according 
to the, ruling of that High Court, it is competent for the second Appellate Court to 
add parties who were defendants in the Court of first instance, though not joined 
as respondents in the Loner Appellate Court (3) This rule applies only to cases 
where at the hearing of tlic appeal the Court is satisfied that a person ivho was 
a party to the suit in the Court from whose decree the appeal is preferred, but 
who has not been made a party to the appeal, is interested in the result of the 
appeal (4) 

21. "Where an appeal is heard ex par/e 'aud judgment is fs.seo.i 

_ . , ,, 'prmounced against Oie respondent, ho may 

cation r«potKient ^tpply to the Appellate Court to rc-iiear the 
SecTM^made ” appeal ; and, it he satisfies the Court that 

* ‘ the notice was not duly served or that he was 

prevented by sufficient cause from appearing when the appeal 
was called on for hearing, the Court shall rc-liear the appeal on 
such terms as to costs or otherwise as it thinks fit to impose 
upon him. 

Rehearing of appeal. — After an appe.d is Clod the power to set aside the 
original decree on an application under sect 108 (now 0 IX r 13) is vested 
in the Appellate Court. This power is distinct from the power to set aside an 
ex parte appellate decree conferre<l by the present rule, which only enables 
the Court to direct the appeal from the original decree to be rehe.ird, tlius 
temporarily restoring the original decree (5) No nppe.il bes to the High Onirt 
under sect 153 of the Bengal Teiuncy Act from an order refusing to bear nn 
application under this rule to have an appeal from n decree m a renr suit, 
valued less than Bs.lOO, reheard in the presence of the respondent (0) An 
applie.ation to rehear the appeal is an application in the suit (7) 

22. (i) Any respondent, though lie nwy not have ajipcaled [« 66M 

from any part of the decree, may not onlv 
(iem’may*Sjeetto^e«?e support the decree on .any of the grounds 
as If he had preferred decided against him 111 the Court below, but 
separate appeal. take any cross-objection to the de< ree wlindi 


(1) Rup J«a Bibcc t. AUlul K«<lir (I'H'l), (5) RanLara JthatU i AubrijA ll' i'» , ^ . 

h C. \\\ K. J'Vl, WH. 5L A3’> (1907) ; • c . 17 it U ,I I . 

(2) Chunni r. UU Ram (1S<13), 15 A 5, l* (f>) Kamwl M.. JJ, • A«L» X. i ' « 

(3) Pava Malathil r Ko^am<>l Amina 19 C. J. 3|e (itiU) 

19 >1 151. l.'a (7) Ib ; mnS n-- A'<' >' 

(4) Rhima Reut r. llasaratlii. 4l) C 32"! CLura, 25 4’. 14*., U ; ; ‘ , 

1912) 
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IiG could Iiavo taken by way of appeal, provided be has filed such 
objection in the Appellate Court within one month from the date 
of service on him or his pleader of notice of the day fixed for hearing 
the appeal, or within such further time as the Appellate, Court 
may see fit to allow. 

(^) Such cross-objection shall be in the form of a memo- 
Form of objection and randum, and the provisions of rule 1, so far 
provisions applicable as they relate to the form and contents of the 
*^*™*°' memorandum of appeal, shall apply thereto. 

(5) Unless the respondent files with the objection a written 
acknowledgment from the farty who may he affected hj such 
objection or his pleader of having received a copy thereof, the 
Appellate Court shall cause a copy to be served, as soon as may 
be after the filing of the objection, on such 'party or his pleader 
at the expense of the respondent. 

(4) Ir/icre, in any case in which any respondent has under this 

rule filed a memorandum of objection, the orujinal appeal is mm- 
drawn or %s dismissed for aefauU, the objection so fled niaij iiei'et- 
theless he heard and determined after such notice to the other parties 
as the Court thinks Jit. n ^ a 

(5) The provisions relating to pauper appeals shall, bo tar a- 
tliey can be made applicable, apply to an objection under t » 
rule. 


Scope of rule. — ^In this x»lc two chases of cases have been w ‘ ' 

under it a respondent may, firstly, support the decree of the Court ° ^ 
upon grounds which may have been decided against him by tha o Lrmf» 
if a part of the decree is adverse to him he has the right to wjec a ® ^Thesc 
a! the appeal to that part of the decree wItJiout filing a sep:^atc 
two classes of cases arc not of an analogous character. Cross-® J .Vpipo 
in the nature of an appeal, .a remedy which a respondent has js 

which is partly unfavourable to liim.(l) A respondent, when 
against him, cannot (unless he has filed a cross-appeal) be heard cWPp . 

the decree, and can only alter it by means of a cross-appeaI.( / P' nllow it 
be satisfied with the decree of the Lower Court, and mny e nooc.il i 

to stand unimpeached if his opponent does not think it . Arpp.al 

but not U willmg to hove the decree mod ffied or 
in favour of his opponent, without having the whole decree s 
mpposo a defendant seta up two defences to a claim brougtit 
the Lower Court determines in his favour as to one of tJicm and 


(i) Kal^ftn Singbr. ItAbinu,S3 A. l30, 131 

(Idol) ; gooftUoKamjimiDMAlr.GhaiulMM, 

10 A CSr C01,C02(18SS); J»uaItnimMS» v. 
Lutfuiuu^^a 118S5), 7 A. G0«, 021 ; Tlwkoor 
Dw'v Ooi>«5Krhto(lS71),r,W.R.I8; and 
n» to Appeal and crosa-ol.jpftionA nn<1'‘f Uio 


rf homtay 

m„th nv, v. Srorrt.ry o Sl.lr. ^ 
IOOj) ; nnJ Jjil r. « 

Ki'toi w i’-”y ®r’ 

1). 23 C dSi, 029 ; k- f •• 1 " " ■ 
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to tlie other ; the plaintifl'a clniin w-ould }«» dismissed. The Lower Court might 
be wrong ns to both defences, and ought to hnvc decided in the defendant’s 
favour the defence which was decided against him, and vice versa. If the plaintiff 
were to appeal and to reverse the decision of the Lower Court upon the defence 
decreed in the defendant’s favour, it would be unjust not to allow the defendant, 
if he could, to show that the Lower Court was \rrong in point of law in determining 
the other defence against him, for he nright thereby be able to show that the 
Ijowor Court was substafitially right in dismissing the plaintiff’s suit, though 
wong ns to the defence which barred it (!) Ife may support the decree on the 
ground decided against him. This reason applies to special appeals with as much 
’ ’ held that the order of a Lower 

■ ' ' by the respondent in that Court 

a decree passed m appeal within 
the meaning of sect. 58i of the last Code, whether it dealt with the grounds 
of appeal urged by the appellant or the objections taken by the respondent 
under sect. 561.(3) It was also held that sect. C47 of the last Code made applicable 
to revision petitions under sect 23 of the Prov 1 nci. 1 l Snull Cause Court Act, the 
procedure relating to appe.als, and consequently a memorandum of objections 
would lie in such revision petition4.(4) 

Decree entirely in favour of respondent— ^'‘he^e a decree is entirely 
in favour of a respondent it is not necessary for him to file a notice of objection 
to the decision on any issue found against him Ite can support the decree on 
the ground that that issue ought to have been decided m his favour The 
Appellate Court ought to decide that issue or show m its judgment a reason for 
not doing so (5) And see ante 

“Decided against him.” — If a point has not been dctidwl in favour of 
the respondent, it must for the purposes of the rule be t,aken to have been dccnled 
against him within its meaning. It is not necessary to entitle a respondent to 
support a decree upon a particular ground that tlint ground should have been in 
cypress terms decided against him (0) ^\^lere a claim to set off was a'sserted in 
the respondent’s (defendant’s) written sLitcment, but no issue on the point was 
raised, and no pronouncement on jt was made bv the first Court , and it w.is 
not iimde the subject of any cross-objection, nor was it urgeil before the .\ppellatc 
Court in argument ; the former section was htld to be* no Iwr to the Appclhle 


( 1 ) Issur tihoso r Hilli (ISC 2 ), 1 InJ. Jur 
2r>, 20 J 8 . c , Manh, 151, 153 , I lUy 350 W. 
R. Sp. n. 40 1 and a* to Coilc of 1 S 53 , »co In 
re Miraa llinimst, B I* It., F R 420 , 431 
( 1806 ) 

( 2 ) lb ! Kara} in -\> 7 »r « I,ak«Iimi 
Ammal, 3 M. It. C. It. 210 . 201 (ISr.O) 

( 3 ) Ganapatt p. Pitharanis (fasTJ. 10 31 . 

20 ’, 201 . 

( 4 ) Kmhna Aiyanpar « Ap|vinaiyaiwar, 
17 M. L J. 02 ( 100 ( 1 ). 

(.'>) l.aK Oouri Siinlar i. JanVi l\nba 4 
(IfiSO). 17 1 . A r. 7 , 01 ; a. e. i: G }O 0 ; 
lUiaf-'jir llapiiji ( 10 ’*S). 13 B T.S. 77 


(O) Shrvh Clivndpr Ray t. Jliuigri Bpwt, 
OeW N 11.18(1001) In lUlck f- Kaw»l. 
4 A. 491 (Ih82), It «as hrld on tlip facia that 
tbo matter waa not decided aKainiit tlio rr. 
ppondrnt , in Can^a Praaad • Uudailbar 
Pratatl, S A tk>l, C3t (18^0). tbo opfiellant 
to the Hitib Court loat hn a]>|<-al ut tin 
rx>*er f'ourt, •ad Chore waa no obi«s-tion 
• bKb nwjiDiidtnU cu<tl-i l■a\e tahrn bj way 
of appeal to tlua a;;a<R.t tlie drrno 

of tlie liower Ap|slUtc Couii. S-e •< to 
this ca«^, Kamat r Kamat. s B 3G\ 3Ti» 
(issi) 
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Court's jurisdiction to deol u-itl, the point, Ucme tlic first Court did notteidc 

r« . sT''?, “ *''' It da not deal sritil it, and so the M-c 

was hdd to inll wjthm tJjp operation of sect. 5C6 of the former Code.fl) 

Decree unfavourable to respondent-This rule give^ the re8pond^Dt 
tfte power of taking any objection to tJbe decree at the hearing of an appeal 
whjt h. he could have token by way of appcaj,<2) provided he has filed a notice 
of hi5 objection wnbin the prescribed period, ^ere there ia, as a matter of 
met, an appeal to be heard (and the question whether the appeal would, in law, 
ho Or not docs not affect the respondent’s right in such cases), at such heatiog 
the respondent is entitled to hare his objections to the decree heard or deter- 
n\«icd-(3) The law gives a defendant the right fo file a cIOs^-objection Of this 
tight he cannot he deprjved merely because only one of two phaintifis appealed 
instead of both-fi) But the ri^t of faking objections exists only in those 
cases in rrhicb the party proposing to file them might have appeal^ snil did 
not. Thits where, immediately upon the dismissal of his appeal, the plaintiff 
filed objections in the defendant’s appCvil Jetting up the very grounds upon 
which in his own appeal he had asked for relief and been refused, it was held 
ihat such objections could not be cntertained.(5) M’here a decree is in favour 
of the respondent, the Appellate Court ^ould not accept the facts fonud by 
the first Court os incontestablv proved, merely because uo objectioft to ^he 
decree was filed by the respondent under this rule. The Appellate Court ihotild 
deal with ibe evidenec in the case and find on it whether the facte found by Iht 
first Court were proved or not.ffi) The coMcgucnce ot the grant ol a certificate 
under sect. 48 of the City of Bombay Improvcmeut Act (Boia> Act. IV. of 189S1 
is that there shall bo an appeal to the High Court from the award or any part 
of the awartl of the Special Collector under the Land Acquisition Act fl. of 
and this must, mean that there shall be a riyht of appeal, or to use the hinsuagc 
of the Code, that an appeal will lie to the High Court, and it folloivs tb^t th^ 
respondent will be entitled to object in nunner provided by Ibis rulefi) it 
iias been held that where a respondent to an appeal failed to give the notice 
rcqnwed, »t was not open to the Appellate Court to grant any relief to tliat ipspon' 
dent in a case where the granting of finch relief was not neccsjarify iVideid^ 


0) The Atnncdab&d. etc.. Spinning and 
IVcftTjng Oo. r, l^aksbtni Shankar (tOO-t), 30 
13 . 173 , m. 

(Z) Sea Ganga Pramut v Gajadhar Praaait, 
2 A. 631, 631 (16S0J, and notra t<i s. 9(1, 
“ Who cao appeal.*’ 

Kamat v. Kamat (tS9l), 8 It 363, 370. 
TJjo JudgCii 4 m 1 not cxprcfl’i any opinion a* to 
the aoundneSa o) tho dodaion In Ganga Trasmt 
f. Gajadhw Praa»d IIBSO), 2 K 051, Got, aa U 
Iiad no bearing on this caao. In tbo caM> in 
2 a (t’ltixitbpftnioiappealcdfromihedt'ctco 
of iho first 0»utt, and both the appeah were 
dumwiicd b) Ihn I/wcr Appctlsto Crturl. 
Thu plainliii t)^n appealed to the Ilieh 
foort, wbireupOn llio d»Ieiiilaiit wanttd to 


file objections to the decree of ttw l/>«cr 
Apjytlato Court d«mussins his oppraf, and d 
«a« bold »ueh objccliou couM not be 
entertainwi {at p. 63J). 

(4> TaI*/! Dbondshet t. Collector of P«!l 
Rcrcfloe, 11 fk 5t)6, C6S 
(BJ Rflinji I>« r. Ajuditia Pnwil (ISW). 

•*5 A 623. In Kiilsik.sU.'V Tdlai v. V(<»»a- 

;atb«: WUi. 29 31 22U. 211 (IWI? the 
opinion was osprewed flint flic accfion 
applied only '‘hoTo a party bvl » rigM of 
appeal, bot »}»n «ntil forced nr inlo 

Court did not think fit to e*crtiT H 
(6) IWupyt r. lUpuji 1!* - 

(tl TlagliunMl* IH, i. ^.n-tary of Ft«tc 
2611 riU. 
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to the relief granted to a party who had appealed ; (1) but that the rule in no 
way prevented an Appellate Court from upholding the decree of the Lower 
Court on any ground whicli in law warranted such upholding, even though that 
ground may not have been referred to, or disallowed, in the Lower Court.(2) 
The Appellate Court ought not, it was held, to reverse the decision of the Lower 
Court where the respondent has made no objection to it. Thus a plaintiff 
claimed a certain sura and ivas awarded a less sum by the first Court. He 
then appealed on the ground that he should have been awarded the full amount, 
but the defendant did not object to the decree awarding the lesser amount. 
The Appellate Court could not, it was held, reverse the first Court’s decree and 
dismiss altogether plaintifi’s suit (3) When tlic defendant respondent does 
not appeal against or object to the amount awarded by the first Court to the 
plamtiS, it was held not open to the Appellate Court to reduce « (4) The ex* 
tended powers which have been now given to Appellate Courts by the jiewr 33 
of this Older arc, however, to be noted in connection with these and sinuUr cases. 

*' To the decree."— The decree alone n appealable, there is no appeal 
from the judgment. If a party desires to have formal efiect given to findings in a 
judgment by the decree so as to allow of hh filing objections under tlm rule he 
should apply to have the decree brought into conformity with the judgment (31 

Against whom cross^objectious may be filed. — The question whether 
the right of a respondent to prefer cross-objections is limited to urging them 
against the appellant or whether one respondent con prefer cross-objections) 
against another respondeat, has given rise to some discusiion. On the one 
hand, it may be -said that the right of urging cross-objections on the part of 
the respondent ought to be limited to urging tliem as ogamst those of his ad- 
versaries in the Court below, who arc dissatisfied wiih the decree of that Court, 
and. who have preferred an appeal ogamst the same, and that other parties 
who have not preferred any appeal against the decree of tlic Court below, and 
against whom no appeal has been preferred, ought to be left unaffected by the 
appeal, except so fat as it may benefit them under the provisions of O XLl r. 4. 
On the other hand, it may be urged that c.ascs may arise m uhieli the appeal of 
some only of the defendants or of the plaintiffs may open up matters which 
render it ueccssarj* for the ends of justice that the whole case should be gone 
into and some of the respondents should be allowed the opportunity of urging 
cross-objections against , their co-respondents When this question came up 


( 1 ) KuUiUada I’lUai i'. VKaanalha I'lUai 
(IfOl), 2S 31. 220, 233 In Itup Jaun r 
.\b<lul Kadir (1001), 31 C G13, tho question 
whctLcr an .\ppcUate Court can pre rcbef to 
a resj-ondent ulio h»a not given notice was 
not considered, and tbc judguicnt o( tlie Full 
Itcnch la that case ti-as espresdj limited to 
tlio case «{ a suit for contribution. In tbc 
first case Whits, CJ., observed that sect. 001 
only applied aherc a party had a right of 
Apixal but until foreeit or •"invited” into 
Court did lu't thinl. tit to eiert w it 

(•J) Itcx-vii er of XMadax ole Ud ate r. Vegas- 


tena, 2$ 3L 427, 435 (1904) 

(3) ll<m Cbundcr i Ahmcrt lUca IIMk]). 
Mareh, 332 

(4) Xyan Chandra « Xarajan (16^'), 4 11 
293 

(5) Jamailuniu.-oa r L.utfuuvs«, 7 A. Ulb. 
CIO (IS'*5), Mabtnood, J , however, being of 
opnMin that the riprewtion '* objection to tbo 
decree ” referred not on! v to matter* existing 
on the face of the detree, Int also to those 
• lurh eheuld liave existed lot did not eiial 
ihrrr 
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before tbc Calcutta Hi"li Court (1) it was decided that as a general rule the right 
of a respondeat to urge cross-objections should be limited to Ins urgiag th&m 
ngairat the appellants ; and it is only by way of exception to this general rule 
that one respondent may urge cross-objections as against the other respondents, 
the exception holding good, among other cases, in those in wMeli the appeal of 
some of the parties opens out questions which cannot be disposed of completely 
without matters being allowed to be opened up as between cO'Wspondcnts.fS) 
Thus where the Court of first instance decided a suit upon a ground common to 
all the defendants, it was held It was competent for the Appellate Court, on the 
appeal of only one of the defendants, to modify or set aside in favour of all 
the defendants the decree of the Lower Court, and the whole case was opened 
out in appeal, not only as between the plaintifi and the defendant who had 
appealed, but also as between the plaintiff and other defendants, who had bew 
made respondents apparently because they had not joined in the appeal. It 
wns held that tlio Appellate Court oould not do complete justice between sll 
tho parties without opening up the whole case, and such an msfanco was one 
of tho exceptional cases in which a respondent should be allowed to prefer 
objections as against his co-r€spondcnts.{3) It was also held by the Eidms 
Higli Covut that one icspondcnt can file a memorandum of objections against 
nnother respondent (4) 

Court fees on cross-objectfons.— The objections under this tulo have 
to bo made fay means of a document which has to be filed U’ftiin one njon i 
aftoi service of notice of the appeal, that is, on a date which is generally long 
prior to the date of hearing. Is that document chargeable witli coi^*fccs a 
tiic tune It js filed ? Under sect. 4, Court Fees Act, it is not so chargeable umc»' 

It is a document of any of the kinds specified in the first or second pche u 

annexed to the Act A memorandum of objections is not a document so spec 

m tliose schedules. Such being the case, no fee is leviable on a memoran u ^ 
of objections until the tunc of hearing, and it is leviable under tha spfcw P 
vision in sect. 16 of the Court Fees Act.(5) The Court cannot remit the s an p 
duty in such cases ; (fi) the proper order is to dismiss the memoran um 

or without costs, at the discretion of the Court).(7) 


<1) Bisbus Churn Roy Chowdhurjr v 
Jogcmlranath Roy (1808), 26 C. 114; 
followctl m Shslwnddm v Dcocnoorat, 30 C. 
035 (1003). 

(2) Rwhun Chiiro Key e. Jogeo<lfaR»lh, 26 
V. U4, i2l (1898), and see AWuJ Chani v. 
Mnhanimsd 26 A. 05(1005) ; Upenden- 
diA LslI JloJJjcrjee tv Cirinilianstlt Sluklicr* 
JVC, 25 C, CC5 (1898); SbaUrudilm v. 
Dconjoorat (1D03), 30 C. d35, 6ST.038 ; Ja<lu 
Noadan v. Deo Naraia, 16 C- tV. K. 012 
(1911), 15 C L. J. 61, Nursoy Vtril r. 
llarTHon, 37 B 51J (1913). 

(3) AWu! Ghani V. 3l*)uwnjn»J F«ih 
(1905), 28 X 95, 97, 93, dat. Kallu r. 
Manu (lUOO), 23 A. 93; »n«l poietiB* 
out (Isat tin. rioifcaatg ttt Tununyya r. 


7 M 215 ‘T. 

a tho provisiotw of Ait XII. oJ 
fuago of wLioh matensJly differed from 

Code of 1SS2. imiii 

) rtf Berwon and BodiUm. ">'• ''' 

lad. Ifc J 34, S ^ ,,-.1 

) Referemo ufidcr Court tert Act.- ‘ 

-0 (1901) ; Nerayat. r. Krwhna (ISS . 

14, 217; Huri V. Rajaram B 

5), 1 B. 75, 7!) I SJjara'f* Soondurro t 
nd Mont* (1873). 21 W. II 179 
BrojMf.O’ari f Curoo Chum (ISM. 
733 [pnvpcr wpon-If"*) 

KuEi««uvinia v. UiUr»>' J' ^ j 

;i008); for otjecC'iw « 

er.i, see Corliwl »v 15 C- >>• 
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“Within one month.” — ^Tliia rule nllows a respondent to file n inemo- 
raudum o! olijections u idiin one month from tho date on which notice lins lecn 
served on him or on hia pleader. The right poconferroil is an absolute right, and 
tliehcarmgof thcappc.al cannot boadvancwl sons to defeat this prosdsion. An 
appeal cannot bo definitely posted until the Court has ascertained that notice 
of tho append has been scrvetl on tho respondent, and a date should then bo 
fixed not less than one month from the date of eer\'ice.(l) Tho Court may 
grant further time ^^^lethe^ it will do so will depend on tlio particular facts 
pro\’ed.(2) Under this rule the Court lins power to recei\*c a memorandum of 
cross -objections at any time (3) 

Withdrawal of appeal (sub-rule (4)).-— Cross-objections arc in tic 
nature of an appeal, a remedy which a respondent has against a decree partly 
unfa vouia bio to him, but they were considered to so far differ from a cross-appeal 
that they depended on the hearing of the appeal, and coidd not be heard If the 
appeal w*as not heard Upon this view a number of questions arose as to tho 
effect of the withdrawal of an appeal before and after the commencement of 
tho hearing, and what constituted a heating upon the right to liave cross- 
objections heard and determined (4) Tho general result of these decisions 
may be stated to bo that they invohxd a discussion of the meunmg of the term 
“ hearing,” that if the appeal was s\ ithdrawn before tho ” hearing ” the respon- 
dent could not bo hoard upon his cross-objections dependent ns they were on 
the appeal ; but that if tlie licarmg lud begun and the Court lad tJius bocuine 
seized of the cross-objections, the respondent could not be deprived of his rcmcily 
because tho appellant choose to abandon Ins. (3) The matter need not now be 
further considered. An appellant may of tours© wiihdiaw Ins n|>|>o.i] ut any 
time up to its actual decision (6) But now under sub-rule (4) in all cases of 
withdrawal the Court may proceed to determine the cross-objections Where, 
liowcver, the decree is wliolly in favour of the respondent his right to contest 
any of the conclusions in the first Court judgment is only for the purpose of 
supporting the decree, and if the appeal is withdta%vD that put|»osc is fully 
secured because the decree is left standing and the right to dispute the conclusions 
in the judgment is no longer of any use to hmi. To withdraw the appeal m 
such a case c.annot, as m the case of cross-object ion«, deprive the re^pondent of 


(1) SuJuUrani v. Annangsr, 13 51 -102, 493 
(IS90). 

(2) luSulloiiian i. Joewub Jan, 14 U 111 
{lb90), tlio Court ri-fusid an csU-iwioii 

(3) tloxiiul f. KaUha, 15 C. W N 203 
(I'JIO). 

(4) Seo Kalyan SingU I, Itahmu. 23 A 130, 

131 (1901) : Jafar llasain i. llanpt Sin^b, 17 
A. 618 i namjuvan r, Chaialmal, 10 A. 6S7, 
002 (18SS) of aj'i'pal as l>»rre«l by 

linutation]; Kombl Achru r. K<>ahanni. 31 
>1. 352 (1897) [iliswiwal for failure 1o juln 
)Mrtic«]i UanoU Kant r IVami .Muliun. 23 
W. It. 37 (18TIJ (dniuiwaJ far an-f 

,c<-al-o l’art»li N«r«in i- W.l.on K t\. , 23 « . 


R 229(1874), Rahacluor Singh i IShugnaii 
UoM, I .tgra H C It 23 , Shama Charaii i 
ItadhaKruto. IMV It 210(1870). SailUi 
Dvyalji I Raghunalbji. 10 B It C R. J'J7 
{IK7J), Dhoifli Jagaiiiialli f Cullr^tur of 
Salt Rcttmte. 0 B 2>, 30 (1881). Maltab 
Rlci ila-uiD Ah, h A 63l(l8'-ii), Wnhata- 
tamanava r Korpi, 3 M. IL C lb 3"2 
tlMl7); Ram l\nbail r lihuruaa, U \V. It. 
32S(l8t>'>) 

(6) Sra hhauVar 1^1 r 8«ruf>, 31 ,V. 40 
IIPll) 

(0) Kahan Sinfh r lUhiuu, 23 A. IK*, 
134 (t<«<t) 
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any remedy ■whatever.(l) Sub-rule (4) is tberefore liniited to crosa-objectiotis. 
A question also arose as to whether, when su appeal was abandoned, and the 
respondent could not proceed with his objections to the decree, he could file an 
appeal, alter the expiry ol time allowed lor appeal by the Limitation Act, under 
sect. 5 of that Act. It was held that the mere fact that an appeal has been 
lyithdrawn did not amount to “ sufficient cause within that section. But 
each case had to be decided upon its own special circumstances. If the Couit 
was satisfied in any case that there had been ‘‘ sufficient cause for not presenting 
the appeal within the prescribed time,” then it would allow the appeal to be 
admitted.(2) Por the reason given such » case U not likely to recur, as there is 
no necessity to file an appeal if the appeal covers only tlie ground of the cross- 
objections which can now be determined when the appeal is abandoned. 


563.1 23. Where the Court from whose decree an appeal is pre- 

Renwnd of case by Ap- ferred has disposed of the suit upon a pre- 
piUite Court, liminary point arid the decree is reversed in 

appeal, the Appellate Court may, if it thinks fit, by order remand 
the case, and may further direct what issue or issues shall be 
'tried in the case so remanded, and shall send a copy of its 
judgment and ordo* to the Court from whose decree the appeal 
is preferred, with directions to re-admit the suit under ifs onginal 
number in the register of civil suits, and proceed to deternune 
the suit ; and the evidence {if any) recorded during the original 
trial shall, subject to all just exceptions, be evidence diu-ing the fnaf 
after remand. 


Remand.-— Where the Lower Court lias taken owdence bufficienfb to 
enable the Appellate Court in its view of the case to pronounce juclgmMit, then 
the latter Court must determine the case whether the Lower Coiirt has or has 
not fixed the proper issues. In such case it has all the materioh^ neecssarj 
to the exercise of its judgment, and if the proper issues have not been ' . 
it may resettle the issues under r. 24. Cases may, however, occur where 
Court has not such material. • • < ? 

The first case is where there has been no complete dctcrmi^'*t^on o t ic 
suit by reason of the Court’s erroneous disposal of the case on a ^ 
point.” Such an order of remand implies a reversal of the first juflRmen 
and re-opens the whole case,(4) and involves a second decision bj the ok 
Court, that is, the Court which first disposed of the suit and no ot hcr.f ) 


(1) Kulyon Singh v. Utthmii, 23 A. 130, 
134 (lOOl). 

(2) Uurgoviotltts V. JailAvalioo (1899), 23 
11 692. 695. 

(3) Seo Kcbul Kbhcn v. MU Ambala, 7 
W n. 326 (1867), And Slodhub CSiooder r 
Ratn Uyal, 8 W, R. 503 (1807), where it wiw 
pointed out that an Appellate Court could not 
nfllrin a dccuioa regarding ono part of tho 
claim Illicit tl had remanded the auhatantirc 


art for the trial of >v]>ich ‘ho 

tourt had refused. _ A< m 


Ihur 

HTUtC**, J- *''• I'" *'•' V»-- '■ 
itt f. Shushen Jfonpe, 21 U. R. / (IS>o) 
(5) I3.i Rim 5I.iu-»|l.« r. I»»i 

anUr, 1» U- 303 (1W‘) 
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is a complete remand. As already stated a complete remand involves a reversal 
of the Gist judgment. Wicrc the first Court disposes of the suit on two grounds 
only, res judicata and limitation; .and on appeal its decision was upheld only 
on the first ground and the question of limitation was not gone into ; in second 
appeal the High Court reversed the decision and remanded the case to the Lower 
Appellate Court to decide it on the merits. TJiis was held to leave the whole 
case open to that Court, and before it could reverse the first Court’s decree and 
remand the case for a first decision, it ivas bound to determine whether the 
fresh Court’s decision on the question of limitation was right or WTong.(l) It 
has been held tliat it is not a good ground for p,a8sing an order of remand under 
this rule to say that the preliminary issue lias been decided by the Court of 
first instance on a wTong view of the burden of proof, unless the Appellate Court 
finds that sucli decision wtis vnong (2) 

The next case is when the Lower Court has omitted to try on issue or to 
determine a question of fact essential to the right decision of the case set up m 
the first Court, and in consequence the evidence is insufficient (rr. 25, 26) In 
such a case the decree is not set asidc.(3) The case is Ktained undisposed 
of on the file of the Appellate Court. The Lower Court is directed to take t)ic 
additional evidence and to try on such evidence the issues remitted. Wicn 
it lins done this it returns the additional evidence with its finding thereon to 
the Appellate Court, ivhich then being placed in a position to determme the 
appeal, passes judgment.(4) In this case there is what has been c.alled a partial 
remand. ^\’herc the Court of first instance has considcrcil the whole of tlie 
evidence before it and completely disposed of the suit on the merite. the Appellaf c 
Court must itself finally determine the appeal and cannot remand , (5) but if 
it thinks that the determination of any p.nrticulat qui^tion unncccssarj’, it m.iy 
make an order under r 25, post (6) 

The third case (which is not, properly spcakmg, n remand) exists where 
■ the liOwer Court has determined the whole case and has not omitted to frame 
or determine any issues, but lias decided the case on insuffirient evidence (rr 27— 
29). In this ca«c the Appellate Court itself takes the evidence or directs the 
Lower Court to do so, and when such evidence is returned passes judgment in 
the appeal which, as in the former case, has meanwhile remained on its file. 

An improper order of renmnd is not necessarily void, but only illegal 
or irrcgular.(7) Under the last Code an onler under sect 562 w-as 


(1) Rsuingji f Ralrantrao, 11 B. 663 
(1SS7) 

(2) Habib ul Uh r. Lnlta Prasad, 34 A. 613 
( 1012 ). 

(3) Soe MoVund Loll r. HurboUabh Xarain. 
12 c. L. R. 130. 138(1SS2). 

(t) S<« I.allv Cliuni I.alt r Mohiji 
1C. W.N. 310(189.1) 

(3) Karain Pal r Kali Kwhore, I C, W X 
xxis (I69C): MaUiLarjuDa r Patbarrni. 19 
M 479 (ISCHl): ParvatwanVar r niiXaval, 
1711 733(1891); lUm Dsv MonJal r. Indro- 
meni Da#i. 3 C. W. X. 323 (189«) ; and 
Arumupam Cbrtti r. JapaTrrra Ramv, 2< iL 


444 (1903) 

(6) Ambi'a Cborn Pa.s r KaU (Ttiandra 
Dos. 10 C W X 422 (1903) 

(7J Mirza Jiwad All r l[(aia>*in Itibre, K 
W R. 207 (1807) , MoIk-pIi Chandra llaMi r 
JaminiiMm Mollafa, 2S C 32t(lli><)); eonU-i 
CbMa r lUdglUh, 11 A 33 (18^''), 
RamcpSur Finph r f>h*s>ilin 8«cpli, 12 A 
310 (|H*.9), TradoLja Mubiol Ss.i r 
Prusanna Gbosc. || C W X 3'r) (l>^;j; 
andas to|iroc««<linpvsgla«qtii ti! t>>an ill 
<BvkT «f rrmao'i.arv Jatit.faTcaC>> t < 

Tea Cot. 12 C. 45 (ls<0}; i .. , 

Konrhai Itonza, S Ct I« J 71 (]>^ 

4 O 
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appcaIaWe,(2) and a patty impeach the order of remand on appeal from 
the final decrec.(2) Under sect. 678 {now s. 99), however, no decision shorild 
bo reversed unless it has affected the merits of the case or the jurisdiction 
of the Court. But jurisdiction in this section is used in its stikt sense, and 
does not mean the legal authority of a Court to do a certam thmg, vir. to 
order a remand, and therefore in each case it had to he determmed whether 
the merits Ijad been prejudicially affcctcd.(3) Under the present Code, how- 
ever, an appeal is given from an order under this rule (0. XLIII.), and under 
sect. 105, if an appeal lies and the party docs not appeal, he cannot afterwards 
dispute the correctness of the order of remand. 

"Wien a case is remanded the Lower Court should fix a rcasonaHo date 
for the parties to appear and carry on the suit, (4) and if they do not appear 
the case should be dismissed.fG) If they appear no fresh voJcahitnama is neces- 
8ary.(6) When a case is remanded to a District Judge he should not transfer 
it to another officcr.(7) Costs of the Appellate Court can be recovered only 
when the order of remand provides for them.(8) If on the return of the case 
it appears that tho remand order has not been carried out, tlie Court, in remanding 
it a second time, should point out the manner in which the csrrjing oat of tie 
previous order seemed defective.(9) If a party who is offered a remand elects 
to go on with the case as it stands, he is estopped from impugning the decision 
on that point.(lO) Where a case was remanded to bo tried on tho merits, tho 
Court remanding considering it not barred, the Lower Court was held nTong 
in entering again into the question of limitation. (11) For the Court cannot 


(1) S. CS8, el. 28, and tho appeal was not 
restricted by the sect 08C. Alahadev v. 
Eagho, 7 E 202 (1883); (lulam Husen v. 
Sayad Jlu'^a, 8 B. SCO, 2CI (i8S4); Kirti 
Mohaldar r. Eam/an, 10 C. C23 (1884) ; 
Collector of Bijnor v, Jafar Al«, 3 A. 18 
(1800) As to appc-als, see LokI M.lUto r 
Agliorcc ’Ajad, 6 C. 142 (1879); Onun 
Slianlior r Karima Jlibi, 15 A. 4l3 (1893); 
Abraliim Khan r. Taizunnessa, l7 C. 108 
(1889) ; Bhau Bala v. Bapaji Bapuji, 14 Ik 
14 (lSS9)r Deokisben t Baau, 8 A. 172 
(1SS6) ; Sohan Lai r. Azizunnissa, 7 A. 130 
(1884) ; Jbanday Lai r. Sarman J.al, 21 A. 
291 (1899) : Fsriap Siagh r. Narain Das, 10 
A. 375 (1804); Esm Prosad k Saebi Dassi, 

G C. W. X. 685 (1002) ; Mathura Hath Ghoso 
r HobmChatidra, 24 C. 774 (1807) [do appeal 
from order under cLlO, sect 6S8j; HasanAh 
r. Siraj Husain, 10 A. 252 (1894). 

(2) Savitri v. Hamji, 14 B- 233 (1880). 
P.amcebur Bingh t* Sbeodm Singh, 12 A« 
510 (18S0); Qicda Lai r. BaduUab, 11 A. 
35 (ISSS) , Badniu r. Imrat,2 A. C7S(I8«I). 
and next case. 

(3) ^lobeflli Chandra Doo r. Jamiruclilin 


WoUali, 28 C. 321 (1000) I s. c., 5 G W. N. 
600, and coses there cited; Nawoourie 
Mundal v. Mookta Bibee,2 W. B. 181 (18C5) ; 
Hasurooddeen v LaU Mahomed, 10 tV. E. 
234 (IB70) ; Gunga Moneo f. I'sur Clumder, 
17 W. R. 4G5 (1872). 

(4) Haradhun Chuckerbutty v. ProUp 
Narain Chowdburj'. 14 W. V. 401 
Watson & Go. v. Kunhiji Bahntlnor, 9 W. L. 
291 (‘ 8 < 53 ) 

(5) In T* KaliHs Moliun Da”. 1' 

Tix,«e Joy Copal 


nissa iliiKJo, ■ , 

(8) Digatnbar Chatterjoe r. Rooclro, 

13 W. It. 39(1670). • 

(9) RadhabuUub Surma r. Anundm > 

Dabia.1801, W.It.39.3ri«. 

(10) Nobo Khan f. Oodheeroner. 3 

W. Ik 6 (16C3) . 

(11) Mt. Judoobuaseoe.Mt.A'ttianXf* . 

14 W. It. 371 (1870). 
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rc-opcn a matter already adjudicated upon between tli© pattie3.(l) It has 
been held that when a case is sent back for trial on the merits the order of remand 
shuts out preliminary objections such as limitation or res adjudicata (2) or 
jurisdiction, (^) On the other hand, it has been held that the remand of a case 
for trial on tlic merits does not prevent adjudication upon any other issue arismg 
in the case, e.g. limitation, provided that such issue has not been adjudicated 
upon by tlie Court makuig the remand.(4) The question whether sect. 25 of 
the last Code, now sect. 21, had application to a case remanded was considered 
in tlio case cited.(5) It has been held that where the decision of the Court of 
first instance is not based on any preliminarj' ground and where the whole of 
the evidence has been taken and the conclusion of the Court relates to the merits 
of the case, the Appellate Court cannot set aside the decree under this rule (C) 

“Preliminary point." — Prior to the amendment of the Code of 1882 by 
Act VII. of 1888, sect. 502 contained the words : “ So as lo exclude any evidence 
of fad vMcJi appears to the Appellate Court essential to the determtnatwn of the 
rights of the parties," and the word " iniesUgate" was used instead of the wonl 
"determine" at the end of the section The condition therefore necessary to 
justify a remand consisted prior to Act \TI. of 1888 in the exclusion of evidence 
of a material fact or in the omission to investigate the merits as llie consequence 
of the decision on a preliminary question which the Appellate Court could not 
iiphokl.(7) 

The condition necessary to a remand after 1888 was the omission to deter- 
mine tlie merits, Tliereforc it was held competent for an Appellxtc Court 
to remand a case where the Court of first instance recorded evidence on all tlic 
issues and at the final hearing determined the suit erroneously on some particular 
point without expressing any opinion on the other i«sucs (8) But there could 
be no remand where, tliough the Court held that the suit xras barret! by limitation, 
it at the same time came to a definite decision on each of the other issues (?) 


(1) Saheb Tewnreo r. Kuhorro Snboy, 24 
W. R. 330 (lS75)s Rsm'KHTarlliat «■ 
D.imoahar, 0 JJ. H. G It 140 (1800) 

(2) Slieo Silioy To^aieo f Ram Pcr»li*cl 

Karain, 24 tV. R. 333 (1875) ; ami aco Mtrtu 
binP«tlajii.CoiialblnSaliu,2R. 120(ll>771; 
Dattu t’. Kwal. 8 B 633 (1884) | wbero Ihf* 
objccUona aecm to bare bocn taken m tho 
final i^"***"^ onlcT had been 

carried out. 

(3) Tcniulji Rustamji r. Fanlun]! Karaijl. 
5B.ILGIt.l37{l85S) 

(4) Rajah Tcj Kulicn r Shib Chunder 
Po*e. 3 \V. R Act X. !S8 (1805) 

(5) Gunleo Sinjih r. niaodriVah 6in;h, 
5 G I» J. Oil (I'-SJ*); foUoired in Protab 
Chandra Roy v. JuvUllur Daa. 19 G L. J 
408 (1914) 

(C) Rani ri*»» r. 15 G L J 

310(1910) 

(7) Pamachandra Joi-Vi r Han Kavim, 


iG M. 207, at p 209 (IbVi), are Muniappa 
Naidu r lyasamy Muddy, 6 .M H C R 3J3 
(1870), Sytid Huuun Alt > Manoowar Ati, 

21 W, R 413 (1874): I>urga v Haidar Ah. 
7 A. iC7()8S|) ; Lin;%mm%lr. Veokatammal, 
6 M. 239, 212 (1882): Mt Rama Koocr v. 
Lalla Dbaewan 1^11.22 W R 224 (1871), 
.tmmar Kanbunni, 9 M. 355<16SG] 

(8) Ramacbandra Joiahi *. Hazl Kaaaim, 
1C 3L 207. 209, 210(1892). Venganayyan r 
Ratnasanu Ayyan. 19 3L 422, 423 (1897) i 
Kriabnan Cbrtti r Muthu Palanib, 22 M. 
172 (1698). Matadtn r Jamna Dm. 27 A 
G9I (1905), and «eo 3tubamma>l AUabdad 
Kban r Mubammsd lanud Kban. 10 A. 289 
(I8S<), Krlumn'aebrD r Ch'D'la. 19 3L 157 
159(18951. 

(O) llalx Abdel RabiD r llan P>a] Fingb, 

22 A. 403 (l‘•■•) . Parart-hanir Xirrani, 1 
Rem L. K. T2(lb4"0) 
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It was held that the egression prdiviinart/ point ” was used in sect, 562 
of the last Code, not in the sense of some point collateral to the merits, e g. liimta- 
tion, res jinUcata, and the like, but of some point preluninaiy to a general in- 
vestigation of the merits. The words referred thus to some point cither collateral 
to the merits whicli precluded their determination altogether or some particular 
question which, though relating to the merits, precluded their general defemina- 
tion.(l) The term is somewhat ambiguous. Tfic meaning would appear to 
be that the Appellate Court may remand where the Lower Court has disposed 
of a suit upon a ijomt or issue, the detennination of which has precluded the 
neceaaity for delcrmming other points or issues in the suit, and such other points 
or issues have been left undetermined. 

Sect. 562 iras held to authorize a remand only where the entire suit and not 
merely a portion of it had been disposed of by the Court upon a prolimmary 
point.(2) Sn an appeal from an order teiusing to set aside a decree {sect. 103 
or 0 IX T. 13 of this Code), the only case which can be remanded to be tried 
on Its merits is the application under sect. 105, and not the original case the 
decree in which is sought to be set aside.{3) WTieu, in contravention <3f the 
provisions of sect 202 of the Agra Tenancy Act, IDOI, a Civil Court he.ard and 
determined a suit in which a question of tenant right was raised, and on appeal 
the Lower Appellate Court remanded the suit, it was held that that Court ought 
not to have done so, but aKouW Lave passed the order requited by sect. 202 of 
the Act.(4) 

It not infrequently, however, happens that a remand is necessary in eon- 
sequence of an error, omission, or irregularity by reason of which tlicrc has 
not been a proper trial or an efiectual and complete adjudication of the suit. 
The former Code not providing for the case, difficulty W’as felt,(6) and recourse 
was had to an inherent jurisdiction (6) (the only powers of rci^ud being tosc 
contained in sects. 562 and 566 of that Code) (7) or a jurisdiction mp ic *u 
the terms of other sections of the Code.fS) So a case has been reman « w we 
the suit was decided without the plaintiff being given a fair opportuni y o 


(1) Ramactandia Jouiu r- Kazi Kosaim, 
16 JC 207, 310 (1802); Kanakaonnal v. 
Rangacliariar, 20 M 25, 27 (I89C) [where 
tho Court held that there was no caum of 
action^ V Dta v. Jamna Dan. 27 A. GOI 
(lOO.l). In ]II»n8 Vi&raina r. Gopalan Kari, 
30 Jb 203 (1000), the point was held not 
prehniinary b\it an inte^al part of the 
TDcnUi : ^feglian Dabc v Pran Singh, 30 A. 
fi3(J&07}. 

(2) Banwari Lai r. Samman Lai, 11 A. 48S 
(1889). 

(3) RaiRadhaKisscnif CoUectorof Jaun- 
pow, 5 C TV. S. 153 (1900) 

(4) Jagan ffath r Bhawani, 27 A IC7 
( 1001 ). 

(C) Soo Sfohenh Chandra pa*a v, Jamlrud- 
din MoIUli, 28 a 321, at |v 331; 1“ wo may 
fiilil that canes may ariar , . , in which 


hough a conirfcf« wmard onJ" “ct 5^2 

by 

.il.l 

Cfy the rcciuirements of i 

Jfalin Chandra T«paH «’• PrtnVrisl.na IK*, 
C. 103 (1913) 

[far. 23 21. 445 {189*}); Durga DiI^I 
Anorap, 17 A. 29 (1891)5 2obra^'*’‘ 


rciosnil). 

(7) Habib Baksli 
(67, 171 (IJWI) 

(fi) Ib., at p. 173. 


r. JluUlco rra*sH, 23 A. 
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knowing tlic line of defence lie liad to meet ; (1) where the decision was given 
without taking the defendant’s evidence ; (2)‘or where an Appellate Court made 
an order under sects, 27, 32, or C3 of the former Code ; (3) or where the Court 
mistook the nature of the case (4) and had not properly tried an issue ; (5) 
>\here the parties were or might have been misled by the act of the Court ; (G) 
where an appeal was held wrongly to have abated, (7) or a suit svas ivTongly 
decided tx j3arfc.(8) A remand under sect 5G2 was, however, under the last 
Code held to be bad where the Lower Court acted irregularly m issuing a com- 
mission, (9) and on the ground of defect of parties ; (10) and where the deposition 
of the u-itnesscs did not beat the usual certtficatc.(il) It was proposed to speciallj- 
legislate for cases where the Lower Court had committed any error, omission, 
or irregularity by reason of Avhich, m the opinion of the Appellate Coyt, there 
had not been a proper trial or an effectual and complete adjudication of the suit 
as contemplated by law, and the party coinplaming of such error, omission or 
irregularity had been materially prejudiced thereby. The Special Committee, 
however, reported that they thought it safer not to give legislative sanction 
to the views enunciated by the Allahabad High Court m Habib Baksh v Baldco 
Prasad, (12) considetmg that the power of reversal and remand was liable to be 
abused, while the procedure under r. 23 was free from this liability, and at tlic 
same time furnished (as it considered) an effectual remedy. As to this, it is 
to be observed .that under that rule a remand b not made for a further tri.il 
and decision by the first Court on the whole case, but only for findings on speeificd 
issues to enable the Appellate Court itself to pass a proper decision Cisos 
may occur where an Appellate Court has power to make an order under some 
section or rule of the Code, and in order to give effect to the provisions of the 
section or rule applicable, it is necessary that it should in certain cas.es for the 
ends of justice send back the case to the Court of first instance In the prt-.ei)t 
Code the absolute prohibition of sect 5GI, which created a difficulty ag.nnst the 
adoption of this course, has been removed (tlmt section being now omitted), 
and under sect. 151 the Court may make such order as is necess-arj' for the ends 
of justice. Probably under the circumstances it is a correct conclusion to draw 


(1) Shib Tcnhad Psltuck r Kabo Ki»hen 
Mookerjee, 17 \V. R. 445 (1872). 

(2) Perumbra Kajsr r. Subrsbmsnian 
TMlsr, 23 M.415(lStn) 

(3) Hsbib Raksb v Roldeo PrM\d, 23 A. 
lf>7 (tool); lingsmraal r Clunns Venka 
tamnisl.flM 23'>. 211. 245 (1882) . bat 

u to amclidnicnt ami joinder of parties, 
Fmand AU r. Yumi! Ali. 2 A Mn (isv*). 
Gane<b Rhikaji r Pliikaji Krishna. 10 31 
30? (18*0); Kelu MuUeberi r Oien.fu. lo 
M 157 (1*13) ; Keshsv Mobader r Pandu 
rsns tVaman, 1 Bom. Ik 29 (1899); 
Kridmsyar Panebu, 17 M 187(lS'i3' 

(4) Juc?ni’ Natb r Pujib Cbntt« Naram. 
PIV-P- 410(1871). 

(*.) Itam Cliand 51ix.krr^y« r Kameenrv 
IK-bii. 10 \V. Px 230 (l*f.«)} M PmbAa 


Gtnrn r Ramdbun Mohurrur, II W P.. 35 
(I8C9) 

(6) 3tabsmma<l .\Uahdad r. ilaliammad 
Irmail Kban, 10 A. 290 (IRSS). 

(7) Bai Fun r. AdcMnff.S Bom L. P- 730 
(IWlI) 

(8) Kn«bns Ajttst r Kupjuin Kyyanzar, 
30 M 54(1900) 

(9) Dbondo r Paoba Lali. 1 llnm. U It. 
110(18991 

(101 Bando Daji r Bbv-ker Mabaileo. I 
Bom. L. n 3*.')(|s99) 

(11) Itam l^opal Iky r Itazbu Natb 
Gbohal, 2r UJ 490 (Bill) 

(12) 23 K. IC7 . in Jadab r 

CobiD-la.37d7i (ltSl9) , and wr Narottara 
T MobacUl. 14 Bow. U P.. 1154 (1012); 
37 IV. 2'9 
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thftt though the Legwlaturc has expressly omitted to lay down as a positive 
rule that a remand may be granted’in tlie cases referred to in the proposed, but 
rejected, amendment, for fear that a power expressed in such wide terms might 
he liable to abuse, the Court may, where that com-so is absolutclj' necessary 
for the ends of justice, exercise the power of remand in cases not fallmg within the 
precise terms of this rule or of r. 25, post. Further, if an order of remand is 
erroneous, a patty who hae consented to it may be estopped from contesting 
and in no case are subsequent proceedings void merely because of such 
error.(2) It has, however, been recently held that an Appellate Court lias no 
inherent power to repand when the Lower Court lias committed errors materially 
prejudicing the complainant, and that its only power of remand is under sect. 
107 (1) (6) as limited by this rule and is no wider than it was under the last Codo.(3) 
In the under-mentioned cases it has been held that an order of remand may bo 
made even when the disposal has not been on a strictly preliminary point, eg. 
where there has been no regular hearing of the matter and the evidence on which 
the disposal was made has not been placed on record. (4) \Vhere a judgment 
had been partly based on evidence not on the record, it was held on second 
appeal that if such evidence was excepted it would be impossible to decide 
whether the remainder was sufficient to support the judgment and the case 
was remanded (5) In this ease the lower Court had relied on a statement 
made by a pleader, and it was held that such a statement must bo ipgulany 
proved and permission to admit additional evidence was given. 

“ And the evidence.” — ^It Avas reported that the practice in >-arioii3 pro- 
vinces difiercd on the question whether evidence recorded in the ptoeeeuings 
le.admg up to the decree set aside under sect. 662 was in itself ayadab 0 as 
evidence during the retrial, or whether it could only be made admissib e 
case of ivitnesscs attending at the hearing by examining them upon their pievio ^ 
depositions ns statements recorded in a different proceeding. The Lcgis .1 u 
lias shown itself to be of the opmion that, subject to all just exceptions, su 1 
depositions should of their own force be available as evidence. Evuence lua 
be rcceiveil from parties who did not appear at the former trial.fG) 

Judge in a remand observed that evidence was unneecssar}*, t e 
was held to sufficiently justify the plaintiff in making no further app ‘ru 
for a summons on fhetr witnesses (T) Where a review liad been ^an{r< 0 
purpose of seeing whether a chuiafi ought not to be used, an 10 
remanded for a rehearing, the party ivns held to be J 

that the cJiitlah was improperly made use of upon the reheanng.f ) ‘ 


(Ti, 10 C. L J- 


oji. UT.373 (inn) 

(5) Moni I-nl v Uin » Clm'-in, 

*^(6)'Sni A.o.Ie. r. 'J'*™'' 

K«nl s W. 11. S'!- Ij/"’) I 

, (!) ii.m J.»« 

li.b, r. 2ol,a» IJ a U J. 30S .Slngb. 10 W TImo.m. Iw". " 

(IWW \ ("I •’"“>■ 1)011 Kooor 1 ' Tlmoim. 

M) VemuU Jnmbalijpr* t. Kajamina. 21 W U 22(1870). 

-M (..J 572(|{il»); KuposLm f. Kunjuvnlli, 


(I) BMkunfA Hath Doy r. N«w«l> Sili- 
iinilU, 0 C I* J. M7 (J907) 

(J) Uurga Kinluir v Koneliai Konza, I> 
C. L J 7] (loOC) 

(Jt) Xal»'aC1ianilraTrlpati e. PranKiwlini 
l>c,41C 10Sfl9i3); ilKoentiP" from Zohra 


/' 

> 
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held that a case in which there was no proper heating by the first Court, and no 
record of the evidence, ^vas a fit one for remand.(l) 

Appeal. — ^An appeal lies under 0 XLIII. But the right ot appeal from 
interlocutory orders ceases with the disposal of the Euit,(2) and under the pro- 
visions of sect. 103, on/e, a party who does not appeal from the order is thereafter 
precluded from disputing its correctness. It has been held that no appeal lay 
in a suit or proceeding under the Agra Tenancy Act, 1901,(3) and that 0. XLIII. 
gives no appeal against an order of remand not passed under this rule, (4) or 
against an order setting aside a dismissal of a amt under 0. IX. r. 4.(5) 

’24. Where tho ovidence upon tlie record is sufficient to fs-ses) 
enable the Appellate Court to pronounce 
record 8umdent.App«u»ta judgment, the Appellate Court may, after 
may determino case resettling the issues, if necessary, finally 
* * determine the $uit, notwithstanding that the 

judgment of the Court from whose decree the appeal is 'preferred 
has proceeded wholly upon some ground other than that on 
which tho Appellate Court proceeds. 

"Determine the suit.'’— 5ee notes to t. 23, ante. The word “tmy’* 
before " afier reecttling the issues ” (0) was substituted for “ thaU ” in the Uit 
Code by sect. 61, Act VII of 18S8 Where a Court of fiirst instance after taking 
evidence dismisses a suit upon a prelimiiuviy objection without giving a iiv nion 
upon the merits of the case and tlie decree u reversed on appe.-»l, the O^urt «it 
Appeal, if it considers the evidence on the record sufileient, may decule the '»»)«•, 
and is not bound to remand it for trwl under sect 5C2 (now r 23) (7) If t)i' 
evidence is insuflicient tlie Court should procce<l under the new rule or r jt*. 

This rule does not enable an Appellate Court to <lecl.»r« a nght in favour of uim 
of the parties where no issue }i.is be<*n fivtvl on the point, and fire ri>;ht Lt.* 
been set up in the Lower Court. (8) But if all the points m diejiul** eie 10 ' 
by the issues niid tlicrc is evidence to deiidc them, there t.mnot « n nv.!**' (.') 

Where n Court of first nppe.il omits to dHenume n nuitcrul is^u* </ 

Iligli Court, ns a Court of second appeal, was held not comiwt* 111 t:. u. 


(1) KupimUn r. KanjuTsUI, 0 M I. T 371 
(1911). 

(2) Su.Uii Sen r Kamini Kania 

Son. 32 C. 1023 (IW:-), foil 8«li? R-m 
Bri] Bila-% 29 A. 0.19 (*Lich caae ha* sino.' 
been OTrrrulool in Uman Kunwan r Jar- 
bandhan. 50 470 (P IV)(U»'S). and not 

followed m Liksbrai t. Maro U-ri, 37 Sf. S9 
(lOlt),) and SCO Baikunta Nath IVr r 
X««ab Salireulla, 0 G, L J. 517 <1W7). 
QuUtri Mai r. Kabir un-n»»»a. »» .K 191 
(1W«) 

(3) Vilajat llaarn r Mabeivira I'handra 

Kandy, 


(1) Vijayara^hava « Kw..— , , / 

L J 409(191$) 

15) \Vab»|.«n4uMi< « 

427 <lti|3) 

(r.)iwc!»uairei.. .v . 

IliUv.ll V, t' ... . ' 

17) tUfA H-. ' ' ' 

(S) 

istirA .... ,, , •' 

. . , , ' 
i'* ' '• .IT 
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to determine such issue itself, but should refer it foi detennlnation to tlic'Courfc 
of first appeal.(l) But sec now sect. 103, ante. 


25. Where the Court from whose decree the appeal is ftc- 
Where Appellate Court /erred has oniitted to frame or tiy any issue, 
S S° ( 0 ? waiiS determine any question of fact, wliicli 

Cdlirt whose decree ap- appears to the Appellate Court essential to 
pealed /rom. right decision of the suit upon the 

merits, the Appellate Court may, if necessary, frame issues, and 
refer the same for trial to the Court /row whose decree the appeal 
is 'preferred, and in such case shall direct such Court to take the 
additional evidence required ; 

and such Court shall proceed to try such issues, and shall 
return the evidence to the Appellate Court iogether rntli its 
finding thereon and the reasons therefor. 


l 

\ 

t 

h 


0 : 

( 

to 

( 

(■ 



Omission to frame or try issue. — See notes to r. 23. Prior to sect, £52 
of Act VII. of 1888, sect. 566, which this rule replaces, contained jn place of 
the Words ‘‘t/* necessary” the words “and t/ic cvftiejicc upon dic record is not 
suj^icrU to enable the Appellate Court to iaerminc such issue or ji/esiion.’’ The 
rule, it has been said, is intended to provide for cases where some point ha’s 
come to light in the Appellate Court which has not been raised or the import 
auce of which has not occurred to the patties or t o t he Judge in the Court l>elow.(2) 
^Vhere, however, though no specific issue has been framed on a particiuar 
tluestion, yet the matter has been tried and determined without any objection 
on the part of the plaintiff who has not been taken by surprise, but was u J 
informed by the defendant's list of documents and from cross-esamina to 
of his witnesses that the defence would be taken, it is undesirable in genera a 
the case should be sent back to be retried on a special issue frame as^ o la 
particular question.(3) The expression "determine any question of }k 
in a legal m»nner.(4) The Court may (5) frame issues (6) provi e a p * 
has been an omisaion (7) on the port of the Lower Court. The Ap^ a c 
should frame the issues which arc essential and send them to the ... 

for trial, but should not remand and direct the Lower Court to frame ens — 


(1) Sbeo Ratun v. L»ppd Kuar, 5 A. 14 
(1882) ; Soliawan r. Rabu HaDtl, 9 A. 2A 30 
(1880) ; Glrdhari LoU v. Crawford, 9 A. 117 
(1880), 

(2) .Anundo Lftll Dass r. Boycannt Ram 
Roy/s C. 283 (1S79). 

(3) Chundra jCunwar fr Chaodhri Harpat, 
29 A. 18i (1906). 

( ») Niralh 8»ngh r. BUikll SIfigli. 7 A. 
'&J9.C55(1885), 

(C) Jlitna V. Fuzl Rob, 13 31. 1. A. C73 
(1870) ; Sn.'cnath Rnwaa i*. Lticklica Narain 
Aipb. 24 W. R. 269. 

(6) Oiandl Dm «. Karain. 14 A. 366 


[urp.nt..a r. Sl>™ DJ.l.al--'- 

676)' CIoluckChun(]prSent'.PM..f‘* 

loa. 25 W. R. (IKW) i "“J*. 

RlBaliadoorSint!liil 7 A- 11 < (R > • . 

hnodcr B.n.rio. f. Cli»0'1.7 1,«lb Ctaol-t. 
Rlj-.SSW. r..47llS75) 

17 ) R«n™l Singh r. JnJ ’'""S".'' i' , 

m(IBCO)iT.l«ckCl.uii.l..rr.RreIoS””"''"'’ 

I AV R. 121 (1876). , 

(8) Chundor Nath Sanaa v. Il«inan»u(h. 
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The issues should be specifically stated by the Apj>ellatc Court. It is not sullicicni 
to direct the case to be decided in accordance with the obber\atioiis m the judg- 
inent.(l) It is always dangerous to allow parties tomahe a new ease in a Jlofussil 
Appellate Court, and the Courts os a general rule should not allow a point not 
appearing in the pleadings or raised in any other way in the first Court to be 
framed into an issuc.(2) A parly cannot change the nature of the case after 
remand (3) Where a Judge proceeds under this rule he should not reverse the 
decree of the Lower Court and remand the suit ; but should frame the necessary 
issues and send them down for trial ; and keep the suit pending until the return 
of the first Court’s finding on the issues with the record of the tnal.(4) The 
effect of such an order is not a re-hearing, and save as to the issues sent down 
the first Court has no power to deal with the case (5) Tlic Court is to duect 
additional evidence to be taken, and the parties are entitled to have the oppor* 
tunity of giving evidence upon the fresh issue, even though the ordtr of tcmsnd 
contains no express direction to that effect.fo) The parties should have the 
fullest opportunity to produce their cvidencc.(7) When a case is remanded 
by one Judge and subsequently comes before another of equal jurisdiction (8) 
or the Judge’s successor, (9) the latter officer cannot set aside the order of remand. 
So where a Judge remanded a case to be tried on a certain issue and directed the 
Munstff to give plaintiff a decree according to the decision at which he r\ou]d 
arrive, and the case went hack in appeal before another Judge, it was held that 
the Appellate Court was limited to seeing whether the issue was a proper issue 
or not and could not go behind the order (10) A Court to which a case is 
remanded for retrial, on a particular issue amongst others, cannot 011 remand 
allow that issue to be abandoned and proceed to try the case upon the other 
issues raised ; (11) nor can the Court refer the ease to an arbitrator ; ^2) and when 
the case is remanded to the Lower Appellate Court for findings on certain issues, 


(1) Grub Cbundcr Labiri f. Soahi Sbik- 
hareshwar Roy. 4 C. W. N. G3l (1900) 

(2) Qurpursbade. SheoDyal,3 A. 250,270 
(1876); Sreenath Biswas r. Luckec Narain 
AiPb, 24 W. R. 208 (1875) ; BatuNarainRoy 
p, Kilmooee Adbikarcc, 23 W. R. 169 (1875) ; 
Plan Kisben Deb r. Jlabomed Ameer, 21 W. 
R.333(1874) ; U8toorunf.MohunLaI,2nv. 
R. 333 (1874); Brojo Soondur r. Futick 
Cbnndet.l7\V.B.407(l872); Ilbkka Pak- 
ratnar v. Kutti Kunbamed, 17 M. 00 (1893) 

(3) Radba Kifibote r MabtabCbnnd, 3 W. 
R.ifuc 6(1805); NorendroCoomarDuttf 
Frencb.SW.R. 198(1865) 

(4) Boneharefr Ghos© r.’ Ainooddeen Bis- 
was, 24 W R. 137(1875); see Umbika Churn 
Mundic V. Ramdhap, 11 W. R. 35 al P- 30 
(1869); "Wise e. Isban Oiunder Banerjec, 
U W. R. 380 (1870). In Gangs Monee r 
IssDT Cbundcr, 17 W. R. 405 (1872), it was 

held that the irreguUrityinprocedore did not 

ftffeet the merits of the rase ; Abdul r. Fayar, 
15C. W.N.575 (101,11). 


(5) Gossain Dowlut Geer v Bissessur Geer. 
22 W, B. 207 (1874). 


Ram Svnkur v. NQkant Biswas. 9 W. R 392 
(I8G8). 

(7) hsioo Numlal v. Bhooban Slobuu 
Chatterjee, 17 W. B. 36t (1872). 

(8) Bir)0 Soondur v. Jugsut Cbundcr, 21 
W.R I99(1874);KharagPrasad« Durdhari, 
14 A. 318 (1892) 

(9) l^lect Pasday v. Brijnath Singh, 14 
W. R. 285 (1870) ; Wls© r. Irban Cbunder 
Banerjec. 14 W. R. 380 (1870). 

(10) Bodun Borooah t. Alelul Canny, 19 
W. R 281 (1873). See also Sura] Dm v. 
Cbattar,3A 755(1^1). 

(11) Sbib Chund Lahirir. Joymala Dasi, 7 
C. L. B. 103 (1880). 

(12) Kand Ram r. Fakir Cband, 7 A. 623. 
520 (1885). 
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it 13 not competent to that Court to Mcgatc the aecision ol those issues to a 
Court suhorainate thereto ; (1) for when issues are remitted under this rule, such 
issues are triable only by the Court which was originally scired of the cft 5 c.i 2 J 
There is no appeal under the Letters Patent from on order referrinii to issues for 
trial.(3) 

“ Return/'— Where an Appellate Court has made an order under this rule 
the return to such order must be made to tho same Court, and such Court is 
not competent to transfer the appeal for disposal elsewhere. (4) Where a Judge 
has heard the argument on some of the isauea and expressed bis decision upon 
them, he is not bound to hear the whole case on the return made to another 
issue framed under these sectioBS.fS) The findings upon issues remanded by 
the High Court in second appeal cannot be challenged upon the evidence as 
in first appeals, but objections to these findings must be restricted to the litnits 
within which the original pleas in second aupeal arc coiifin^d fC.N Tt. ****'{ying 
to , jjjg 

Co« any 

adu.iwiuu uy me party against whom the issues have been found, bound to 
form, its own opimon on the evidence and record its findings with the reasons 
for them (7) Where a patty is dissatbfied with a decision, and appeals end 
re-opens the whole case, he must acquiesce in the result finally arrived at by 
tho Court below in accordance with the instructions of the High Court ia his 
special appeal (8) 

1 26. (1) Suet evidence and findings sbtiU fom 

be put on record, objec- Within a time to bo fixed by the Appciwic 
tioruto ending. present a momoranduiii of objections 

to any finding. , 

(2) After the expiration of the periocl so fixed , ’'ft 

such memorandum the Appellate Court s u 
nnnmtouon ot .fprat dotermino the appeal. 

ObjecUona— The Appellate Court on the return ol the rnulmg andcnJeuce 
should fix a leasonahle time (9) for the parties to file their objee 
objection is raised by either parly within the period allowed, neiiuer i s 
to be heard, though the Court baa a discretion to allow 
and if no objection be raised then or at the hearing, the ApF it 

bound to amend the finding, but apart horn any objection by tUe 


(II Sabri r. Ganwhl. 14 A. 23 (1891). 


(G) llalkwlicn r .TiwwU Kiuif, ' 


(3) Knh Kriilo W ChoaJtry e. B«ni SstlW.ot. lull. WKIS’J). 

Ji.under N«s. h d 1. B. «1 (ISSlt e. Ken.r Knvctil, tt !l I- j„„. 

« I.S A. (SI Cuoi.»r.m II«W '■ Ohomerj 


Cliundor Naj, 0 tX 1* H. 401 (1S81). 

(4) U'lit Knmin Sin^h v. Jhanda, 15 A. 
315 (18!)3}. 

( 0 ) Ijieliroan r. JatMoa, 19 A IW 
(1887). 


(8) tUingaram '• 

ra»ioy,>ar.n 


/ 
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sliould examine and test tlicm to see wliether or not they ought to In* accepted (1) 
Objections which might have been but were not made under this rule in a Lower 
Appellate Court to the findings on remand of the Court of first instance cannot 
be raised for the first time as grounds of second appeal from the Lower Appellate 
Court’s decree (2) In case of an unnecessary remand under the Inst rule, it is 
competent to the Judge before whom the appeal Eubse4)ucntly comes to disregard 
the finding on the order of remand (3) The Court is in any case bound to con- 
sider the findings of the Ixjwer Court on the merits (4) 


27. (i) The parties to an appeal shall not be entitled to [s.568.] 
Pfoduetlon of ad- produce additional evidence, whether oral or 
ditionai evidenee In Ap- documentary, in the Appellate Court. But 

peUate Court. •£_ 

(o) tlie Court from whose decree the appeal is preferred has 
refused to admit evidence which ought to have been 
admitted, or 

(6) the Appellate Court requires any document to bo 
produced or any ttitncss to bo examined to enable it 
to pronounce judgment, or for any other substantial 
cause, 

the Appellate Court may allow such cWdcnce or document 
to be produced, or witness to be examined. 

{2) Wherever additional evidence is allowed to be produced 
by an Appellate Court, the Court shall record the reason for its 
admission. 

“ Additional evidence.” — There ought not to be a remand for the purpose 

' ... »» • 3 were remanded for the 

cases by calling further 
is always dangerous to 

allow parties to make a new case and call fresh evidence upon an issue on which 
they hare failed upon the evidence originally adduced in support of it, and more 
expressly so in the Mofussil Court8.(0) The power given by thb rule should 
be exercised sparingly except at the instance of the parties, (7) and then ^litL 
caution. An appellant, who has had ample oppoitunit}' of giving evidence in 
the Court below and elected not to do so, but to rest bis case on the evidence as 
it stood, ought not to be allowed at the stage of appeal to gi\e evidence which 


(1) Uamodar Das v. Gopal Ohaiid, 7 A 
79, 01 (18S4); Uaten Bingh v Watir, 1 A 
165(1870); MumtasBogam e FaUb Husain, 
C A. 391 (18SI); Akban Begam i Wilayat 
Ah, 2 A 908(1880) 

(2) Muhammad Abdul Hai r. Sheo Bislial 
Rai. 10 A. 28 (ISS7) 

(3) Mubarak Hu«ain i Bihari, IG A. 308 
(1891) I Canendra t Surja Kant, 17 
C W.K. 402(1912) 


(4) Umnl Ah I Faliiua Bib>, 0 A 3ed 
(IbSI). Wonmrsh diunder ICojr r Juiurdun 
Hairah. law R 237(1871) 

(3) Ram Firolia'l t>o>>kul t Rajuud- r 
Saliiij fiW R 202, 205 (lbO».) 

(8) IIiir|iui>liad i Stu.o D^al, dl A 259, 
279 (1S7C) 

(7) fi«vinanCbui»dirlk.‘yi.r,vl..ul<._<j. 
d^ fbuelirbutts, 11 AI I ’ 4 'j 

(IMV.) 
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hG could have given bclow.(l) Ordinarily Bpeaking it is only when a Court 
sees that from some inadvertence, mistake, or surprise a patty has not adduced 
evidence which he was capable of adducing, and that he is likely to be prejudiced 
by the onusaon, that the Court should allow further evidence to be taken (2) 
The test as to whether additional evidence should he received depends on the 
question whether or not the Appellate Court requires the evidence “to enable 
it to pronounce judgment” or for any other substantial cause, and as to this 
the Appellate Court is to be the sole judge. (3) The word “requires” means 
needs or finds needful. The leptimatc occasion for this rule is when on examinhig 
the evidence as it stands, some inherent lacuna or defect becomes apparent, 
and not where a discovery is made outside the Court of fresh evidence, and the 
application is made to import it. That Is the subject of review of judgment (1) 
An application to admit fresh documents the genuineness of which can be tested 
with certainty, stands on a much more favourable footing than an application 
to admit fresh parol evidence after the pinch and pressure of the case has been 
sustained; (5) but they should not be admitted if the appellant cannot show 
sufficient cause; (6) or generally if having had an opportunity of tendering 
them in the Court l»low he omitted to do so ; (7) or resisted their production ; ( ) 
or if they do not bear on the issues tried by the Court of first instance (0) * hero 

the Appellate Court, with the assent of both sides, examines witnesses an ^ a so 
admits documentary evidence, and there is to show that such admission 

was objected to, it is not open to any part 
take exception to the regularity of this 
depend on its own circumstances it is not 
cases in which additional evidence has he 
inquiry may be ordered under this rule.(12) 
under this rule is not sufficient to reverse 


r on oppcol to tie Piiv7 CoimcU to 
piooeduie.ao) As each CMO mi»l 
jioetoUe to deal in detail mth the 
allowed or refascd.(ll) A local 
The improper reception ol ewdence 
, of that 


(1) BamDasChakarbatjv.OfficialLiquida- 
tor, 9 A. 36G (1887). 

(2) GowhurAliKIianr.Sakhccnalvhanuin, 

15 W. R 607 (1871). 

(I) In the goods of Prem Chand Moonslice, 
21 C 484 (1894) , Aadiapps PiUai v. Jluthu 
kumara Thevan, 36 SL 477 (1912) ; and Juba 
Xaidu r. Elhirajammal, 22 IL L. J- 15 (1911) 
(meaning of “ substanlial cause ”). 

(4) Kcssowji Issur v G. I. P. Railway Co., 
31 B. 381 (1907) ; lUidnapur Zamindary Co , 
Ltd. V. Sluktakaabi, 17 C. W. N. 016 (1912) ; 
Krishnama v. Narasimha, 31 SI H'f (1908) ; 
Jagrani Konwar r. Durga Prasad, 36 A. 93 { 
19 C. L J. 165 (1913). P. C 
(0) /nreWillsWrelronCo .SCh-App 449. 
(C) Nadiar Chand r. Chunder Silchur. 15 
C. 705 (1888) ; Durga f. Jai Narain, 33 A. 
379 (1911). 

(7) Bibeo Zabrah v. Bhugwan Dws, 15 
\V. n 211 (1871). \ 

(8) Maiicihar Ganeshr Lakbmiram Gonn- 
dram, 12 B. 247 (1887). 


,) j™o.th Pentad e H.™™; fe" 
35 c 833; 13 C- 'i'- ^ 330 (100 ) 

) SeeAheLkhKoyi’ GosS«” 

p «0S (ISH) ; ShutU hommoddira 

^ , rn W n P..H.C J.88(JSI>9) 
on a^prlies not merely to 
, Ooit fciB reftaed lo take cv.Jonw 
Uo phcie there u .utatant.al eauae or 
; father arrdeneel; ““"'is 

V. Sladhub Chunder Sirdar, 13 . 

(70) ; Khuda Baksh r. Imam Mi S^ab. 
J30 (18S5) 5 Srioivaa.a Oianar t. 

S 18 .U 94 (1891)1 Arjunt'-^ar. 

3S3 (1800) ; Je'l” f 

rada Jlookerjec. I C. of 

‘ a Ivil. 


liar, > 


ijilooKooer, 17B. L 


\ 
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evidence, there is sufficient evidence on the record (1) It lias hcen held that 
on an appeal against an order made under 0. XVII. r. 3, when the plaintiff was 
present, but his witnes*es were not, and no application for adjoumincnt or to 
cnfdrcc the attendance of the witnesses was made, the Appellate Court should 
proceed under this rule to direct the admission of fresh evidence, and under 
r. 25 of this Order to refer the issues {which in fact had never been tried) for 
trial to the Court of first instance, directing that Court to return findings {2) 

The power can be exercised even after the case has been remanded on 
special appeal (3) It is not necessary that the party before applying to the 
Appellate Court should have sought for a review of the original Court’s judgment 
and aslvcd it to receive the cvidencc.(4) After a review has been admitted fresh 
c\-idonce may be taken under this rule.(5) 

An appeal docs not lie from an order admitting or refusing to admit additional 
evidence ; (G) but both may bo considered lo on appeal from the final decree 


under this rule gives no right of appeal to the Privy Council (9) This and the 
next rule are not, it has been held, applicable lo proceedings before Cinl Courts 
under sect. 195 of the Cnminal Procedure Code (10) 

Record of reasons for admission. — These are strictly required,(ll) and 
should be stated in open Court in the presence of the partics.(i2) It is a salutary 
provision which operates as a cheek against a too easy reception of evidence 
at a late stage of litigation, and the statement of the reasons may inspire con* 
fidence and disarm objection (13) But such record of reasons is not a condition 
precedent to the reception of the evidence , so that the omission to do so would 
not render the evidence inadmissible (14) 


(I) Mftbsrsjfth Ja} 5 adindra Ban»ari i. 


lick,24W. R 20 (1875). 

( 4 ) Ram JjiU v Rung Lall, 17 W R, 47 
(1872) 

(5) RcUarcc IaU Kundms v Trojluckho 
Moyco I3urmonp<7, 12 W R. 223 (1809) ; and 
acft Qunesh Ram SurraaU v Rohinw: Daaaoe, 
14 W. R. 236(1870) 

(6) Kulpo Singh V Thakoor Siogh, 15 
AV. R. 429 (1871); Golam Jlukdoom t 
Hafecioonissa, 7 W. R 489(1867), Moheah 
Chunder Shah v. Shosheo Mookhec, 0 W R. 
190 (18CC); though tha Tcfuaa] to cserciae 
discretion would bo an error la procedure 
Ram Pearl i-. Kallu. 23 A. 121 (1900). 

(7) Jfohunt Damoodur r. Ritoo Singh. 24 
W. R. 323 (1S7.S) 


(8) Slshomed Kamil r. Abdooi Imtoef, 23 
W R 57(1875) 

( 0 ) Inthcgoodso(l*rcmChantlMoonshee, 
21 C 484 (1894) 

(10) Ramalyerr VcnkatachelaPadajaelii, 
17 SI. U J. 123 (1906) 

(11) Sec Sreeiaan Cbondcr Ik-y v. Gopaul 
Chunder Cbnckerbuttj. 11 M 1. A. 2B, 48 
(1866), nnrpaxaha<l r Shco Ilyal, 3 I A 
259 (1876), Gunga Gobind Slundal t. Col- 
lector of 24-Paiguntiahs, 11 SI I A 315,368 
(1867). 

(12) See Gunput Roy r Ram Deen Roy, 
21 W R 416(1874) 

(13) Gunga Gobind Sluwlal « C-oUoctor of 
"t-Pnrguiinahs, 11 SL L A. 315. 368(1867) 

(14) lb.; Bhagwan Chunder r. Raj 
Coomar, 13 W R. 303 (1870) ; Gopal Singh 
f JhaknRai. ISC 37(1885); JJaSaAbdol 
Kunm r Sri KtawB Itai, 11 C 139(1881) 
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28. W/icrever additional e^’idonco is allou-ed fo be pro- 
Mo4e of faWns ad- diiced, tile Appellate Court inav either tohe 
ditionai evidence. evidence, or direct the Court from 

■whose decree the appeal is preferred, or any other subordhiate 
Court, to take such c-vidence and to send it when talcen to the 
Appellate Court. 


*' Or direot the Court If the order is for tlie faking of particular 
evidence the Lower Court cannot go bepond it and take other evidence ; (1) 
tljougli in a case where A. was directed to be esamined and w.is ill, his agent 
wna aiiowed to be esamioed in iis stead (2j It has been hefd that the lower 
Court taking evidence acts in a ministerial c.apacity (sed quaere), and flat the 
parties rmy object to the admissibilitpof the evidence recorded before it without 
objection, when it is submitted for the consideration of the Appellate Court.(5) 

[8,570.1 29, "Wliere additional evidence is directed or allowed to 

Points lo be deOneiaBi be taken, the AppeUato Court sk.a!) specify 
recorded. the points to which the cvidonco is to bo 

confined, and record on its proceedings tho points 50 specified 


Judgment in appeal 


fa. 571.1 30. The Appellate Court, after Jicaring the p.irties or 

Judgment when and their pleaders and referring to any 
where pronounced. the proceedings, whether on appeal or m tuc 
Court from whose decree the appeal is preferred, fo which refer- 
ence may be considered necessary, shall pronounce judgment m 
open Court, cither at once or on some future day, of wlnrlv notice 
slmll bo given fo the parties or their pleaders. 


“After hearing.” — U the duty of fJiv Appril-itc CoaTt to a ow 1 
parfics or their pfc.idere to .cabmit the evidence to it nt the liMUng in opvi 
Court, onil to make noon the e^-idence so submittwl every Poramtnt, 
upon it every nrj 

the ground that * ' ■ 

the afGclnvits containmg facts proving aacli nn allegation ouguu , . 

clear nod exhaustive, nnd should leave no doubt upon the subjec , ew ^ 

the possibUHy of the Judge having done that which it was liis dut\ i> < . 

judgment nmy he given at once. But there are eases, rspeem >’ > 
c.'xscs, in which it is desirable that the Judge should 1^^^' ”” 
considering the evidence at leisure before giving judgment. ( ) • ^ 

(J) nolftkre Iji« I-. Sin?. J W- K (3) Joy r. VrtnVwbfH Smgh, 

S.'S? nset) 2 w. R. se it.ii m w. 

(31 Italflh Sj-Uil AhfWHl e. Enwt llMwm. ID Juftc-yur S„h<iy r. aopa 

1 \V n. 3'W (1801). Jv6»,r>s(i*‘‘n 


// 
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authorises tlie Court to pronounce judgment after heating the pariicK. and 
judgment pronounced without hearing them is unauthorized by the Code. Thus 
where the appellant died before the hearing of the appeal, but his pleader did 
not hnow of his death until after the appeal had been decided, and an application 
of hii son to the District Judge to have his name placed on the record, and the 
appeal reargued, was rejected ; held hy the High Court that as the representative 
of the plaintiff appellant applied within the prcscribe<l time to have his name 
entered on the record, the Court was hound to enter his name, and in not doing 
so the Court failed to exercise a jurisdiction vested In it bylaw. As the judgment 
was pronounced without hearing him, it was unauthorized by the Code (1) 

It has been held that the senior pleader who is present before the Court has the 
entire control of a case in the High Court, and that it is not open to the junior 
pleader to take any ground of appeal which bis senior has not thought fit to 
argue, except only when the senior has obtained the permission of the Court 
that that course should bo taken (2) 

31. The judgment of the Appellate Court shall he in [*.574 ] 
cooienti. date and sig- icrUing and shall state- 
nature of ludgmeot. the points for determination ; 

(h) the decision thereon ; 

(c) the reasons for the decision ; and 

(d) where the decree appealed from is reversed or varied, 

the relief to tyhich the appellant is entitled ; 
and shall at the time that it is pronounced be signed and dated 
by the Judge or hy tho Judges concurring therein. 

Judgment of Appeal Court — The doty of the Appellate Court is not 
to interfere with tho judgment of the first Court until it is perfectly satisfied 
in its own mind that the conclusion arrived at by the first Court is erroneous. 

If there is any doubt in the case, the benefit of that doubt ought to be given 
to the respondent .and not to the .appellant, for it must be presumed in law 
that the judgment of the Lower Court is right until the contrary is sliown. 

No doubt the Appellate Court may make further inquiries ; but such inquiries 
ought to be made with discretion, and only in those cases where the Appellate 
Court finds it unable to do justice to the parties on, the evidence and material 
as they stand upon the record (3) The judgment, therefore, of the first Court, 
if not shown to he erroneous, ought to be affirmed, and it is foe the appellant 
to show manifest (4) errors in the decree appealed from (6) The Court of Appeal 
ought to give great weight, hut not undue weight, to the opinion of the Judge 
who tried the cause and saw the witnesses and their demeanour That gives 
him considerable advantages over those who only draw this information from 


(1) Jon&rdhan v Ram Chandra, 26 R, 317, 
319 (1901) 5 s. c , 4 Bom. I* R. 23 

(2) Srovnpcba^h r Umbika, 12 W B. 375 
(1S69) 

(3) Tahbonni««ar ShamKi'hore, 15 W. R. 


228, 229 (1871) 

(4) 6b(tabd<^ Bums r Slolamder, 25 W 
R. 30 (1875) 

(5) Wiser Sandntoonusa, 11 M I A 177 
19! (J667). 



1312 


THE CODE OP Cr\TL PROCEDURE. 


First ScnED 
0. 41 , r,3l 


perusing the notcss. But still, though the Court of Appeal ought not liglitly 
to find against the opmiou of the Judge who tried the cause, that Court, if 
convinced that tlie infcreuce in favour of the plaintiff ought not to have been 
dra^vn from the evidence, should find the vcidict the other wajjl) The patties 
to the cause are entitled, as well on questions of fact as on questions of law, 
to demand the decision of the Court of Appeal, and that Court cannot excuse 
itself from the task of weighing conflictmg evidence and drawing its own in- 
ferences and conclusions, though it should always bear in mind that it has 
neither seen nor heard the witnesses and should make due allowance in this 
respect.(2) “If we are to accept,” says James, L.J., “as final the decision of 
the Court of first instance in every case where there is a conflict of evidence, 
our labours would he very much lightened. But then, that would be in truth 
to do away with the right of appeal in all cases of nuisance, for there is never 
one brought into Court iu which there is not contradictory evidence, and there 
hare been, I am satisfied, a larger percentage of appeals in those cases than in 
any other.”(3) And therefore the Judge of an Appellate Court ought to explain 


manifestly clear from the probabilities attached to certain circumstances m the 
case that the Court below was wrong iu the conclusion drawn from such evidence, 
that however necessary as regards a Court of Appeal far removed from India, it 
need not be extended as one equally necessary and applicable with the same 
strictness, to a Court of Appeal in India, which has the opportunity of calling 
witnesses aud has all the advantages to be derived from a personal acquaintance 
with the prople, their feelings, habits, and character as well as other local 
advantages.(5) 

The dismissal of an appeal under sect. 551 (now r. 11) by a Court w we 
decision may be the subject of an appeal, does not re]ie\’e the Court ® 

necessity of writing a judgment which, according to the provisions 0 t is r , 
should show the points raised, the decision upon those points, an c rea. 
for deciding them TJius, where an Appellate Court’s judgment "was 
“ Appeal rejected under sect. 551 of the Code of Civil Frocedure , ic 


(1) Smith V Chndwick, L II. 9 A. C 187, 
101 (1884), per Lord Blockborn. 

(2) The Clannibanfa. 1 P. D. 283, 287 
(1876). 

(3) Bigsby v, Dickinson, 4 Ch. D. 24, 29 
(1876) : see also Akbari Begum o. Wilajat 
Ah, 2 A. 008 (1680); lUumtaz Bcgnm v. 
Fatob Hussain, 6 A. 391 (1884); comparo 
Nobmv. Rungcichnndcr,25W 11.30(1870); 
Hoymobutty r. Sreckusen, 14 W. R. 38 
(1870); Anund r. Rutnessur, 25 W. R. CO 
(1873), where it was held that tho Appellate 
Court should not disbelieve tho witnesses 
bchoTcd by tho first Court without good 
reasons for doinicso, nwl that it n not justified 
in licliei ing a witness whoso demeanour was 


Dry; GopeoNalhi- Boodhumunt.-i u. 1 .. 

oU's’S)- . a r L R 

(4) Rohimoni r ZomiruJdin, 8 
K) S^oondery i’. Tm<:o^v^y Xun'ly, 1 

!de 252 (1802), in which It w« d o 

t II *i,«f fhi- Iliiih Court »itlm)i m 

Dm the Old Pupreme Court. 
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the judgment was not in conformity with Iaw, and the case was remanded for 
disposing of the appeal according to law%(l) 

A Court of second appeal cannot enter into the merits of the appeal, in 


The rule here laid down cannot he too strictly enforced. A judgment which 
falls short of complying with the clear provisions of this section is, as such, 
worthless for the purposes contemplated by the law Its miperatirc provisions 
apply alike to cases remanded by the first Appellate Court for trial of issues 
and to those in which no such remand has taken place (2) As the High Court 
in second appeal is bound to accept the findings of fact arrived at by the Lower 
Court, it should insist upon a due obedience by tliosc Courts of the mandate 
contained in this rule (3) 

Under clause (42) of the Letters Patent the Judges of the High Court are 
bound to record the reasons for their decisions, and these reasons should, on 
appeal to England, be transmitted with the record for information, at the hearing 
by the Judicial Committee (4) These reasons should be stated publicly at the 
hearing, and not reserved to intlucncc the Court of Appeal (5) But it has been 
held to be doubtful whetlier the former section applied to cases where the Higli 
Court, having heard the judgment of the Court below and argument upon that 
judgment, came to the conclusion tJiat it was right, and agreed with the reason* 
which it pave (fi) 

It was held that on remand under sect 560 of the last Code that sect. 507 
required the lower Court of Appeal to proceed to determine the appeal. Km, 
571 required it to pronounce judgment, and sect 574 (thus rule) was iropratir*- 
as to what the judgment was to contain. Tlic Appellate Court was required 
to give its owii decision, and the reasons for it, upon the issue* remand'-d tv 
the original Court under sect 566 (7) These provisions apply alike to 
remanded by the first Appellate Court for the trial of issues aiic] t<i h 
which no such remand has taken place (8) A Judge having remanded i. 
for further evidence to be taken and a fresh finding recorded on a qv-e’/'/: «•' 
fact, is bound, though there is no memorandum of objection, to J-.- 

the correctness of the finding and come to a conclusion whetL*T l-y • 

or not, unless its correctness has been admitted by the jarty , 

(1) Raim Deka r Rrojo, 25 C 97 (1897) . 
thU case WM d»<ciitott from in Samiii Haao 
r Piran, 30 A 319 (1908), but followed m 
Raravaniv Fillai r Sish* RedJi, 31 M 4C9 
(1908) 

(2) AUmed All r Ralima Ribi, 0 A 383 


Sono SadMhiv, 19 B. 551 (ISOt) ; End is to 
judgment on remand for further endenci , see 
Kunhi Marakkar r. Kuth Umma, 20 5L 496 
(1897). 


(3) Sobawan i Baku i » 

(1886); Mom Ulp Tij.* 

641 (1913) 

(4) Kalcbckakyata 

jsya Itun^ppa, IZK.* « 't*' X. .9 

(5) Rtchrr x, 7. ^ 

481 (1874) » - e 

(6) Sniular It v ^ ^ 

(1886). ' f' 

(7) Bbagr#? * ^ 

430(I892y ' 

(«) Unvrf x: - 
(1884)5 

0 A. 391 ffiw.* ' ' 
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a(T,vep8e.(l) Au appellant is fairl/ entitled to an expression oi o/nnion of tlie 
Appellate Coart on the grounds taken in the memorandum of appeal. (2) If, 
liott’evep, the Appellate Court is not asked to express anj’ opinion on any par- 
ticular ground of appeal stated in the memorandum of appeal, the Court is not 
at fault if no decision is passed upon it. If, having had his attention called to it, 
a Judge fails to decide such point, the proper course for the parties aggrieved 
is to ask him to review his judgment. In order to satisfy the High Court th-it 
a point which the Judge omitted to notice was actually taken in the oral pleadings, 
a party may put in either an affidavit of some person who heard the point raised 
or a copy of the petition to the Judge drawing attention to the omission with his 
ordcr.(3) Where this rule has not been complied with and action is required, 
the Court may either reverse the decree andremand the case for a fre8bdecUion,(4) 
and this is generally done ; or the Court may (it has been said), vathout reversing 
the decree, retain the case on appeal, but return the proceedings in order that 
tho Lower Court may state its reasons.(.')) But though a decision may not be 
as clear as it might have been, if tbete ate words to be found which siihstantinlly 
dispose of the case set op, the Court may consider it unnecessary to remand 
for a clearer finding (6) It is, however, no objection that a judgment is short 
if it sufficiently appears that the evidence has been considered and the Court 
has given its opinion thereou.(7) As to whether a Lower Court’s omission to 
comply (8) with the terms of this rule can be considered a ground for second 
appeal, sec notes to sect. lOO, ante 

Clause (d). — ^'fhe necessity for this clause is obvious, it liemgtlie fouudofion 
of those which follow. The point or points on which the appeal has to I>o 
decided .should be set down distinctly-H)) And it is a convenient practice wluc 1 
keeps the deci'iion on each point and the reasons tlieiefnr separate from t le 
refit 

Clause (6).— Tlic judgment should rleml}' ond fall/ liiipos" of 
points in issue lictwecn the parties by a distinct finding on each n 


(1) Kunhl M.iraLkar H»ji v. KutUUitimn, 
20 M 4‘1G{I8{)1); SoWmyya r. BaTiil BeiWi, 
22 M. 344 (1890). 

(2) v. Jar. 

10 I. A. 205,211(1880); A c, II A.400,4;0; 
Tayammaul r. SaschaclinlU Knikcr, 10 HI. I. 

A. 420,430 (1865) 

(3) Yusoof All V. FyzoontMa, 15 W. B. 200 
(1871). 

(4) Ifaimabftli Dasi v. Gavmda Chandra, 2 
r. W. X 695, 607 (1808) ; Krwlo Chunder v. 
Bam Brohmo. 20 W. P.. 403 (1873). and 
numerous coxc*. 

(5) Pooh^o Cband f Oomda Begum, 17 W. 

B. 472 (1872) s Bu^anath Ofaiti r. Bnulya. 
nAth StUD'Ud, 12 C. 100 (1885); AAtanulIah 
t’. HaGz Mahotned All. 10 C. 032 (18<t4); 
Kn-<to Chuiidrr i‘. Uam Brohmo, w|>r(r. 

(li) Slmrt,e«'*nr Ghw^ r. Railhen Chum, 15 


W.B. 130(1871) • ^ 

(7) RAmcs'ur r Mmikh PAVino, 1- U. 1 

272 (1869). „ 

(8) Sw Pixdec Cliawl f. Oomd.v Jh'pnu. 
W, B 47a ()872>; Bames.ur r. J' 

W B 272(1869); Kamatr. Kamal,ol*-3i' 
<168li; P,,r.l.ol.m r U n. 

(1890); NitiRappA »■ 

(1891); GcimlI Ban v. Kldier KalufM, 0 I 
527 (1885) ; Bnvanath Maiti i'. Ba*' J*"* 

12 a 109(1853); 

Um OopA(. 13 W. R. 

urooddy V Jan Mah'-med.-l B. B-- ■“ 

V.B.130(I871) 

(10) UhABlmt Khan v. luJitn J 

p. R. 102(166.7) 
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Sect. 5G5 of the last Code was held to cBablc the Appellate Court in some cases 
to determine 0 question of fact upon the evidence then on the record, but not 
to declare a right in favour of one of the parties, where no issue had been framed 
on the point, and the right had not been set up in the liOwer Court.(l) The 
Judge should specifically decide each point or pointa raised and give his reasons. 
It is not sufficient to say that by confirming generally the order of the Lower 
Court it has therefore virtually tried and disposed of the particular point when 
no mention has been made by it. (2) Where the Appellate Court does not 
sufficiently consider important matters, such as sufficiency of notice or n question 
of the nature of a tenure, its judgment will be set aside.(3) 

Clause (c). — Having stated the points for determination and the decision 
thereon, the Court must state its reasons therefor (4) The provisions of this 
rule are imperative, and require the Appellate Court to give its own decision 
and the reasons for it, (5) and a judgment which falls short of complying with 
the clear provisions ol this section is, as such, w'orthless for the purposes con* 
templatcd by the laiv.(G) It is not, however, laid down in this rule that the 
judgment of the Appellate Court, any more than the judgment of the Court of 
the first instance, is to contain a review or setting forth of the whole of the 


lor which he thinks particular portions of the evidence to have I>ecu more or 
less worthy of consideration The .Ttid^c of (lie AppelUte Court who most 
fully gave his reasons or his judgment, and most fully entered into (he menls 
of the case before him, would be held to have most efficiently and intelligently 
carried out the duties required of him (7) In certifying to the High Coiu-t the 
findings on issues sent back on remand, the Lower Appellate Court, in the absence 
of any distinct admission by the appellant's pleader tli.at the finding of the first 


(1) Officul TriKtce of Rengal t Knohna 
Clian.Ir(i. 12 C 230. 240 (1885) ; 9 c . J2 I A 
100, 170. 

(’) ItailhaGotnncle Ram Ki^liore, 8 W U 
340 (IS70); lUinisbati Da»i v GoTinda 
Chandra. 2 C W. N 075 (1898) W«uww by 
implication] 

(3) fertap Narain e Mugh Lai, 13 
C. W. N. 040(1009), SliabaruUa e Bangoo 
^ionlial.l3C. W.N 143(1008). Santi^liwar 
e LakhiKant*. 13 C. W Ji 177(1008) 

(4) Sec Bhurbos^ur e Saillioo Churn, 15 tV 
R. 130(1871); RajCliundeif Ramakant.lS 
W R 324, 320 (1871) , lIoi>«ein Bukfh r 
Ameena Khaloon. 15 W R 280 (1871). 
KorbanAUf A«ban . 8 I 1 . 4 W R 4 (1803); 
Ru(!liul>eer Sahai t aiattraput, 1 Ap-a, 73 
(1800); niiun Rae r. Ramphul Rae, 2 
N \V r. H CR 109(1870); Sehawan e 


Babii Xamt, *1 A 20. 28 (1880), Karim 
Bakahr Luea«, 2 C W X ceexmv (1898), 
bnUnti Hun IXta. 1 1 C L 11 )3I(1S82). 
Rami Dc'ka e Itro;o, 25 C 97(1897), Gun 
dappa r Lobrxa, I Horn U It 490 (1899) , 
Appa Katja Kaik « Mallu, 10 it 477(1891); 
ImntSmghr Koylaahoo, II tv It &39(I809), 
Kartick Napit e Personomoyce, 2 W R 77 
(1805), HaimabaliDasir Guxinda Chandra, 
2C W X 095, 097 (1893); Chandcr Kant 
r lIurrMh Chundcr, I W It 214 (1804) 

( 8 ) Ilhag«an i Krnur Kiuerji, 17 ]1 428, 
4S0 (1892) 

(to) UdW All r balima Ilibl, C A. 3'<3 
(I^SI). Mumtat Itepim r. Fateh Iluagaia, 
to A. 391 (1684), Ramchandra Goiind r 
Bono Badaslnr. 1911 561 (HM). 

(7) Xo«>rMahome«ii Zuhnor AL, II W R. 
34 (1809) 
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Court ou the issues was correct, is bound to form its own opinion on the evidence 
and record its finding with the reasons therefor. (1) It is no judgment to say 
merely that a point is worthless (2) or absurd ; (3) or that the plaintiff has not 
been able to make out his case ; (4) or that on the evidence the claim is proved ; (5) 
or that there is no ground for appeal ; (6) or the like The mere adoption of and 
concurrence with the reasons given by the Cower Court has been considered 
insufficient, (7) for an appellant has a right to the opinion of the Appellate 
Court On the ease and the evidence given in support of it. It is sometimes 
said that where a judgment is one of affirmance the Court need not go very 
fully mto the reasons. It would, however, be more correct to say that if a 
judgment is defective in this respect the defect is of a more serious character 
in the case of a judgment of reversal than of affirmance. It is very desirable 
that the Appellate Court should state, with as much fullness as the nature of 
the case may require, the reasons for its decision even when it affirms the decision 
of the first Coxurt (8) But it is not obligatory on an Appellate Court either to 
take notice of every item of evidence produced by the parties, or to meet cate- 
gorically every one of the arguments advanced by the first Court in support 
of Its decision, if it gives special reasons of its own for coming to an opposite 
conclusion (9) It is sufficient if the judgment deals with all the material points 
involved in the case (10) It is impossible to lay down any general rule as to 
when the Court should consider that the reasons for a particular finding by tho 
Lower Appellate Court must be stated There may be cases in which the omission 
to state the reasons would render the judgments so unintelligible that the High 
Coiut could not pronounce any opinion upon whether it was right in law. In 
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(J) BamchandraGovmdf.SonoSadashjf, 
19 B. 661 (1894). 

(2) Ho<iscin Buksli v. AineeDa KUatoon, IG 
W R 2S0 (1871). 

(3) Hem Cbundcr r. Ahmed Bcia, Marsh, 
332 (1863); Ju|i^cssurcc Dobta Gudadhura 
Bonnerjeo, 6 W R Act, X. 21 (1866) 

(4) Karim Bahsh v. Lucas, 2 G W. K. 
cccxxxir (1898). 

(.6) Trilochun Dutt r. Tshen Ghundcr, 3 
W. R. 176 (1875). (Tlic Court should alto 
state what that eridenco consists of, and m 
what way or for whstspecific reasons it pro\-cs 
tho plaintiff’s or defendant’s case.) 

(6) Assanullahv. Haiiz Mahomed All, 10 C. 

032, 935 (1889) 

(7) Sohawanr.BAhuKsBd,0A.26(lS80); 
Gundappaf.Loho8a,lBom.I*R 490(1899); 
Babbnn Singh v. Jaimangal Singh, A. W. N. 
SO (JDOO) ; Sitamro r. Swya Narayana, 22 
W. R. 12 (1898); Rajoo *. Raj Coomir, 7 
W.U 137(1867); Ommutul Fatima n Janw 
Khanum, 1 W. R, 295 (1804); Kbellucfc 
Chundor t. KundRamScIn, 2 W.R 7 (1805) ; 
Kriitna Rcddi v Sriniiaw Reddi, 6 M. If. C. 


R 174 (1870). 

(8) Ram Ranglai e Chandra Bon«b. J 
C W N. C91, 692 (1897); Irant Smgli tv 
Koylashoo, 11 W. R 659 (1809); Karljek 
Napit i’. Personomyee. 2 W- If- 7^ 
JIunaoob Bibeo t>. AL Meah, 17 W. R 355 
(1872)* Bhathuk Paul V Gudadliur P.oy, 4 


Jotra Jlohan Nandi f I’ltainiui 
, J. 385 (1913). atp 357. prr Jrnt'ni*. 
rollowing D.^b«- IVndiad f Jny I.atl 
,try.l2ir.R.'‘5''>J(18K)). 

Krishcntiro f. Orfftimbum'. 10 "• *>■ 
(1871) 
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0. 41 , rr. 32, 33 

such case, reasons should he stated But there may be eases in nhich the Court 
would not think It necessary to require thcm.(l) 

Clause (d). — M’hen an Apiiellate Court, in a judgment winch in some 
material matters differs from the cor\c)usinn of the first Court, upholds the 
decree of the first Court, it must siwcify in the decree the exact modifications 
which its conclusions ha\c necessitated, as contemplated by this rulc,{2) and 
when it reverses a decree, it should state the relief which rt considers the appellant 
entitled to (3) 

32. The judginewt nvtvy he for coufivtmug, var^'iug or 
What Judgment may reveising tlie decree from which the appeal 

is -preferred, or, if the patties to the appeal 
agree ns, to the form wliicU the decree in appeal shall take, or as 
to the order to be matfe in appeal, the Appellate Court may pass 
a decree or male an order accordingly. 

Judgment in appeal. — .Vs to function', of the Appeal Court, sec notes 
to sect. 9C and r. 4 and the last rule of this Order (4) The powers conferred 
by this pule arc powers which require that parties should be in accord witli 
each other at the time when the decree is pronounced by the Appellate Court 
The use of the word “ may ” indicates discretion m a Court, and does not force 
the Court to pass a decree in any manner which goes beyond the scojic of its 
discretionary power. Thus where an application containing the terms of a 
compromise was presented to the High Court by one of the parties, and the 
.SofcAnawm was sent down to the Lower Court for verification, but tie attendaiin- 
of the parties for that purpose could not be procured, the High Court refused to 
p.ass a decree under sect .'577, m accordance with the terms of the Solehv<una.[tt) 

33. The A-ppellate Court shall have jwttcr to jvts.9 any decree 
Power oj Court of and make any order which ought to have been 

Appeal -passed or made and to pass or make such f urther 

or other decree or order as the ease may require, and (his pov.er may 
he exercised by the Court notwithstanding (hat (he ajrpeal Is as to 
part only of the decree and may he exercised in favour of all 01 any 
of the respondents or parties, although such resjnndcnts or 
may not have filed any appeal or objections. 


lUustraiion 


.1 chittM o SKOi <lf fiioiwij as due to him from Jl vr i' 
both ot>laiiiS a decree a^auist A' A" appeal*, aud A mi 


(1) ShumshutxKxW.c r Jan Mationictl, 
21 W. n. 2GO(tS74). 

(2) I.Acliho r. Har Saliai, 12 -m. 4S 

(1SS7). 

(3) IWU r. Gonida^. 1 11 L. 11. .\ C 50 


(IS'.SJ 

(I) K«iLid, . < 
(1912) 

.4 


[*.577,} 



[«. 5760 


CI.79.J 
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The Afpellate CouH Hectdes in favi>ur of X It Us foiccr to -pass a decree 
against 

Powers.— This rule, which is taken tom English 0. 68, r. i, is new, and 
lias been inseried Iwcause (as the. 8ehct. Committee said) it ia most imperative 
that an Appellate Court should have the fullest power, to do complete justice 
between the parties.(i) Jt is applicable to all cases where an appeal is heard 
after this Code came into force.(3) The latter part of the clause is explained 
bj* the illustration.(8) It is open to the Appellate Court to vaiy the decree 
appealed against, either in points (if any) in which it is erroneous or in respect of 
eupplemcDtal matters which are adio)tted.{4) It is entitled to take co^'Diamco 
of events irhich have happened since the filing of the appcol (&) or, in other 
wordf, it IS open 10 the Appellate Court to vary a decree under appesl, not 
only lot error, but also on grounds which have come into existence since jt 
was passed (6) The Courts, in the exercise of the powers conferred hj? this rule^, 
should not lose sight of the other provisions of the Code, nor of the Court Fees 
Act, nor of the Limitation Act. In particular, it should bear iu miud the case 
seated m the /IIu8trfttiou.(7) B. 22 of this Order shows that it is intended that 
facie at least) a respondent should not be allowed to take exception to 
so much oi & decree as was against him without complying with the provisions 
of the rulc.(8) 

May not have filed any appeal or objection."— See notes to rr. i 
and 22 of this Order ; ag also notes to sect. 96, anlf. 


34, Where the appeal is heard hy more Judges than one, 
... . . any Judge dissenting from the judgment 01 

the Court Bhull state in writing tho decision 
or order which he thinks should be passed on the appeal and he 
m.ay state his reasons for the same. 


Decree xn afpeat. 

35, (i) The decree of the Appellate Coiut shall War 
ue and content* of date the day oji M-liich the judgmeut -v ■ 
pronounced. , .t 

Qd] The decree shall contain the nuniher of the ^ 


I 4.110 tiecreu suaii — i.* , 

names and descriptions of the appellant and icsponcicnt, , 
clear syecijicalion of the relief granted or other 

(./) The decree shall also state the amount of costs n 
in the appeal, and by ivhom, or out of icha( propcrltf, ant j 
pioporfions such cost and the costs in the suit arc to oe pa 


(I) IlaVatm1ivrart.C))Sfuli,3SC.721(ltMI} 
<2) CI»aodr»niartl>y t.N»ray»nawwiuy, 33 
U. 2»1 

(3) UunpaiD UlR JhswIo,3l A3i(10iIJ 

(4) SakliArfint MoKsfUr r. Ifnrl KriAhna. 
‘i/f IID,H5(ISSI) 


(0) 

aistisoo). 

{0> Urtiloinjl 

000 . iU3 nve\> 

(7) RongfttnLd «' 

{«) l'> 
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(4) The decree shall be signed and dated by the Judge or 
Judges who passed it : 

Pro^^dcd that where there are more Judges than one and 
Judu dlsstntlns tram diUoreiicc of opinion among thorn, 

Judgment need not sign it shall not he necessary for an}’ Judge 
dissenting from the judgment of the Court 

to sign the decree. 


Appellate decree. — The appellate decree is the first decree and the only 
decree capable of being executed after it has been passed, whether the sarne 
reTcrscs, modifies, or confirms the decree of the Court from which the appeal 
was made (1) It is clear from the terms of this rule that m any case the decree 
to be executed, not only for the costs of the appeal, but for the costs of the suit, 
is the decree of the Appellate Court only. The effect of the rule is to cause 
the decree of the Appellate Court to supersede the decree of the Court below, 
es’en when the decree of the Appellate Court is one which merely affirms that 
decree below and does not reverse it or modify it. The only decree that can 
be amended is the decree to be executed ; and the decree to be executed is the 
decree of the Appellate Court and not the decree of the Court below.(2) If a 
decree is made in appeal so that the appellate decree becomes the one to be 
executed, time runs from its date and not from that of the original decree (3) 
When, however, an appellant withdraws an appeal, no decree is made The 
order of the Court docs not come within the definition of the word “decree “ 
The litigation commenced with the presentation of the appeal is merely dis- 
continued, and the case remains as if the appeal had never taken place, and the 
decree appealed against becomes final, and time runs from the date of that 
decrce.(4) The only Court which has jurisdiction to amend an appellate decree 
is the Court of Appeal (3) When two parties to a suit appeal, so that the one 


(1) Shohrat Sing r 'Bridgmann, 4 A 376, 
F. B. (1882) 

{ 2 ) MnhammsdSulsimsnKhant Muham- 
mad Yar Khan, 11 A. 207, 273, 271 (1888); 
Mabmood, J , diaaenting See abo Bhaan- 
shankar t Ra;;1iuDathrani, 2 Bom. H C It 
(A. C. J.) 100 (1805) ; DouUt f Bhukan Da«, 
11 B 172 (18S0); also Sikhal Chand i. 
Vclchand, IS B.203 (1893) , ArunarhoUathu- 
dayan v Vetudayan, 5 M IT C B 21.5 
(l870) 5Noor All Chowdhury r Koni Meali, 
13 C 13 (18''0): Kv»tu Kiiil-ar f. Burroila 
Caimt, 10 B. I* B 101 (P. C.) (1872). 
Manavikramanr Unmapjan, 15 51 170, 171, 
172 (1891). Kourang Bat r Irfitif Choud- 
hiiTi, 13 391 (1891). Ja«-ahir Mtl « 

KL^tur aiand, 13 A. 343 (l«91» ; IVhu^ay- 
vanpar «•. Fcahayyanpar, IS 51. 211, 210 
{F.B)(180J); Km Char.d r. Vithu, 19 B 
2.58, 2iX> (1891) : cf Miilfhand r. Bam Batan, 


20 A 493. 49> (1898), KaiU-h v Giri;a 
SuttOari.SOC 925(1912) 

(3) ratlo)it Gann, 15 B 37U. 375 <189iJ) , 
Noor All Chondhury.i K«ni Meali, 13 G 13 
ll8$C), Muhamniad&uliiman * 5Iuhainntaii 
Tar Khan, II A 207(1888), Bap Chand r 
Shsmali-ulJclisii, 11 A 31*1(1889}, Aruna 
(Tbrilathudayan t Voladayaii, S 51 IL 
C R 215(1870) , Sakhal Chand r Vpichand, 
ISB 203(1893). AWuI Bahiman r Moulin 
Saiba,22i< 500,503(18901 

(4) ratln]M Oann.l'>B 370.375(1890); 
Vythilin;;a r Vijayathatnibal, C M 43, 40 
(I8S2), Hingan Khan r Gan;;a IVrohad, 
1 A. 293 (1867) 

(5) Muhammad Sulaimao t Mubamtnad 
Yar Khan, II A. 207 (1888) , 5Iahmnod, J., 
dnaenting, Slu^U) r Jumaklal, )S B 542, 
545(1893) 


/• 
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Appeal is bafc the cross-appeal of the other, there ought to be only one final 
decree made between the two parties. Not only is there nothing to prevent, 
but it is the duty of the Court to make one decree, and only one decree, between 
the same partie5.(l) The date which the decree should bear is the date when the 
judgment was delivered (2) 


“ Relief granted/' etc. — A decree should be so draivn up as to need no 
interpretation other than may be gathered from the language of the decree 
itself, and there should be no need of reference to any document or paper what- 
soever, unless such document or paper is attached to the decree and forms part 
of it. While, on the one hand, it is true that the decree should be drawn up 
in this manner, it is also just that litigants who have been successful should not 
be deprived of the fruits of their success owing to carelessness on the part of the 
Court or officer charged with the preparation of decrees. Thus where a decree, 
in its terms, is ambiguous, the Court executing the decree can refer to the plead- 
ings in the suit in which the decree was passed to ascertain its precise meaningly 
Again, where the decree omits to reserve the rights of prior mortgages admitted 
by alt the parties to the smt, it ought to be construed with reference^to tho 

or 

urt 


should be drawn up in such a form as will show in itself the ultima c re 1 
granted. If the Appellate Court decrees an sdditional amount and the ocert 
as drawn up only mentions the amount decreed by the first Court, end t c 
due to the decree-holder is ascertainable from tbe decree of the fire our 
the finding of the Lower Appellate Court, then he should obtom ® . 
the amount found m his favour and for his costs.(6) This rule oes no 
the claim to be stated in the decree so as to make the statemen a p 
decree jtself.(f») ' ^ 

Costs. — It was held that the former section, when it 
decree of the Appellate Court should state by to be paid, 

portion the costs incurred in the appeal and the costs uatttes win 

referred to the parties who were parties to the appeal, .s<to, 

were not arrayed either as appellants or as respondents in c T 
under sect. 544 of the former Code, might take the beno parties 

This section referred (as does also this ride) to cases wberc c Court of 

than one made liable for costs, which necessitate the fixing ; 

Appeal of the proportion in which the costs are to bo paid (oj 


( 1 ) Rsghoolxio) 8ali«>y v. Aeloo, 2 W. R. 
201. 290(1873) 

(2) Parbati r. Rhola. 12 A. 79. 81 (1880). 

(3) I,achmi Nftrftin r. JwaIs Nath, 18 A. 
311. 347 (1S9C); RoWusoq e. Jlulecp S«ngli, 
I,. R. 1 1 tTi. P. 799. 813, SIS. 82l (IMS) 5 
Muhammad Sulainian Muhammad 
Khnn, llA 207.dwt.(lft9S) 

iD Mrinirasn t. Yaniunahhai, 29 M. 81 
(1005) ; a e, !<• M. I- J. CO ^ 


w„t,ir M«1 r. Kotur Cli.wl, 13 A. 513 

iL '■ ’''‘''"i"””' 

7I1BSO. I„tW. 

ilchaml v. R«m /'• ‘‘7 

HBOS); Muhammad SaUiman r. 
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It is the Lu&inc&s of the Appellate Court finally deterntining a suit to decide 
by which of the parties before it the costs shall be borne ; it is not at liberty 
to declare that the costs of the suit shall be borne by the unsuccessful party 
in a suit to be thereafter brought, because it might be that the suit ml! not be 
brought at all, and in that ease there will be no execution, or the plaintiff and 
the defendant might be left to bear their own costs.(l) Though the Judge 
must state by what parties (and in what proportions if necessary) the costs of 
the original suits arc to be paid, he is not bound to go into particulars, or append 
to bis judgment a schedule setting forth the different items which make up the 
costs of the first Court. He takes the amount of costs for granted and decides 
who is to pay them (2) ^^’hcrc the order of the Appellate Court aw.srtlcd ( 0 ) 
all the costs of the appeal, amounting to a certain sum namcd,(l') all the costs in 
the original Court, not naming any sum, and (c) the costs of the remand, and it 
^ras argued that the decree-holders were only entitled to the sum of money 
specifically named in the High Court’s decree for costs, and that they could not 
have the costs of the first Court, because the amount was not mentioned, nor 
the costs of the remand because such remand costs if they come in under any 
head at all would come under the head of costs of the appeal, and that these 
had not been allowed beyond the sum fixed by the decree ; it was held that the 
decree was perfectly clear as to what it meant to give, and there was nothing 
in the law which made the order for costs had simply because it did not specify 
the exact sum to ho paid os costs of the Lower Court ; that there was nothing 
to make it incumhent'on 0 Court of Appeal to specify the amount of the costs 
incurred in the first Court It had only to declare the proportion m which they 
were to be paid. As to the costs of the remand, it was held that the decree 
declared that besides the costs of the appeal and the costs in the original Court 
the costs of the remand were to be paid ; it did not matter nbether those costs 
were included or not in the appeal costs (3) But though the law does not direct 
that a Court should annex to every decree the costs incurred by both parties, 
yet it is a convenient practice to do so (4) AVhen an Appellate Court decrees an 
appeal and gives costs of its own Court, the costs of the fust Court should ho 
included in the decree (5) When an appeal is dismissed on wholly different 
grounds from tho«c relied on by the Court below, the di*=raiss4l ehould be without 
costs (G) 

36. Certified copies of the judgment and decree in appeal [s.58o.] 
Copied loJEm.nl .na furnished to the parties on appfica- 

decree to te tumbhed to tion to the A)y})€llale Court and at their 


(1) Kashcc ChundcT f llongslicc BuiWun, 
2.nV. R. S9.W{1S74) 

(2) Mothoora Mohun r Horwkt.litirp, IS 
\V. 15. SSO (1872)5 r.ngliu r. Ritjcntlrs, 
11 C. IV K 55(1(1001) 

( 3 ) r.ajkn'lini r. iVt’mods, 21 W. 15. 71 
(IS73). 


(1) Kubn Knoto I ParliuUy. 1 3 W 15 23 
(1870). 

(.S) lIu«.'nroolU)i r Ram KmnI, 10 \V 15 
200(1871) 

(6) E&cbce t KainaU JJmKlcr, 8 31 I A. 
170. 1'>2(18U>). «.c,3W 15 (P C.)33 
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0.4l,r, 37. 

[s. 581.1 37. A copy of the judgment and of tlie decree, ceitifiej 

CertiBca copy Oi decree **7 Appellate Court or such officer as it 
to be sent to Court whose fippoints in tliis belialf, shall be sent to the 
flecrce appealed /row. Court wMch passed the decree appealed 
Jrom and shall be filed \vith the original proceedings in the suit, 
and an entry of the judgment of the Appellate Coiiit shall be 
made in the register of civil suits. 



0RDER5:XLII. 

/{•ppeah Jrom AppcUatc Decrees. 

1 . The rides of Order XLl shall apply, so Jar as may be, 
Procedure to appeals from appetlalc decrees. 

Second appeals.— Sec sects 100-103 and sects. 107 and 108, ante, snd 
notes thereto, and notes to 0. XLI. 




OEDEK XLIIL 
Appeals from Otders. 

[s. 688.1 1. iVn appeal shall lie from the following orders under 

Appecc'iron, orders. VJ»^ionp of section 104, mmeh 

{(i) an order under rule 10 of Order VII 
returning a plaint to be presented to the proper 
Court ; 

(b) an order under rule 10 of Order pronouncing judg- 

ment against a party ; 

(c) an order under rule 9 of Order IX rejecting an applica- 

tion (in a case open to appe.al) for an order to set 
aside the dismissal of a suit ; 

(d) an order under rule 2S of Order IX rejecting an appli- 

cation {in a case open to appeal) for an order to set 
aside a decree passed ex parte ; - • j 

(e) an order under rule 4 of Order X pronouncing judg- 

ment against a party ; 

(/) an order imder rule 21 of Order XI ; it*? 

((/) an order under rule 10 of Order XVI for the at ac i 
ment of property ; „ 

(/t) an order under rule 20 of Order X\ I pronounc Hq 
judgment against a party ; ^ . .. 

(t) an order under rule -14 of Order XXJ on an objc 
to the draft of a document or of an mulorsement , 

(j) an Older under ride 73 or rule 93,of Order AA/ sc c 

.aside or refusing to set aside-a sale ; . 

• (A:) an order under ride 0 of Order XXII rcfiisiiig 

aside the abatement or dismissal of a suit ; . 

(f) an order under rule JO of Order XXII giving 

(m) r,* of Or,lcr XXlll rccormj^_ 
refusinff to record nn agreement, coinpromi 

(n) an^ order under ride 9 of Order 

cation (in a open to appeal) for an order to mi 

aside the dismissal of a suit ; 


/: 

V' 
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(o) order wider rule «>’ or rule S of Order XXXIV 
refusing to e^rtend the time for the 'payment of mortgage- 
money ; 

( p) orders in intcr))lcader-suits wider rule rule 4 or rule (J 

of Order XXXV ; 

(g) an order wider rule rule or rule 0 of Order 
. XXXVlll ; 

(r) an order wider rule 1, rule rule 4 or rule Hi of Order 

XXXIX ; 

(s) an order under rule 1 or rule 4 of Order XL ; 

(t) an order of refusal wider rule 10 of Order XLl to re-admit, 

or under rule HI of Order XLl to re-hear, an 
appeal ; 

(«) on order under rule •?? of Order XLl remanding a case, 
where on appeal would he from the decree of the 
Appellate Court ; 

(p) an order made by any Court other than a High Court 
refusing the grant of a certificate under rule o of 
Order XLV ; 

(«’) on order under rule 4 of Order XLVll granting an 
application for review. 

Appeals from Orders.-^ec the notes to the various rules referred to. 

As regards clau'«cs (6), (e), and (7i), these orders were under the prc^^ous law 
appealable as decrees But hanng regard to the present definition of decree 
they would no longer be appealable in that way, and it has therefore been 
necessary to make them appealable as orders. It has been held that under this 
rule an appeal lies from negative orders under 0 XXXIX ,(l) and that if there 
is au appeal against an order made under anv rule there is an appeal against any 
order made under part of that rule (2) 

2. The rules of Order XLl shall apply, so far as may be, [*• 
Procedure. 1° appeals from orders. 

“Appeals from orders.” — >Sep sects lOI-IOS, nn/r, and Order XLl , and 
notes to those sections and orders 


(I) N&ram v. Rsni Cbsrsn Da*, 

35 A- 425 (1013): Hsri Lo)-ol r Praj^kR 
Rara, 17 C. W. N. 090 (1013); Zaliada Jap 
I. Muhammad Taiab, 152 A, 8 (IS9J) 


(J) EaitcTD Mortgage and AiniKy (.<> i 
>'akani(Min. 17C W X 10(1012). 5Iol>ui>« 
Anand r Ram PtrLaoh, It <’ tV X J>'1 
(I'Vt). 




I 

I 


( 

Ji; 

f 


f 

t 
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OEDER XJAV. 

Pauper Appeals. 

ts. 592.1 1. Anj person entitled to prefer nn appeal, wlio is imaWc 

\viio may appeal as to paj tlie fee reqturcd loT the mmorandwn 
of appeal, may present an application ncconi* 
paiiied br a uieiuoranduni of appeal, aud may be alloived to 
appeal as a pauper, subject, ifi all makers vichiding the present 
taiion oj such application, to tbe proi'isions iclothig to suits hj 
paupers, in so far as those provisions are applicable: 

Prondeil that the Court shall reject the application iinles.«, 
Pmrtnre on npfiioo. upo" rt penis.il fhcreof .ind of fhejud^icnt 
tioa for aifiUssioo of and decree appealra from, it secs reason lo 
think that the decree is contrary to laa'orto 
some usage lia\'ing the force of Jaw, or is othcrui’se erroneoii.*? 
or unjust. 

[s. 593 .] 2. The infillin' info the pauperism of the applicant mai 

'be DLidc either br tl.e .\ppc)hte lour tor 
in,»io' I.I» ,lppei;.ite Com t by 

tjie Court from whose deeision the appeal is prrferrcH : 

#l,nf Jf thi* ixnnVwnnf ^V'lS alloWcd fO SUC Or appMl 


Prorided that, if the applicant was allowed t 
as a !»a!iper in the Court front whose decree the •'‘PP ‘ , 
preferred, no further iiiqiiiij' in respect of his pau])cn^i s >• 
*necessan'. unless tlic Appellate Court see.s cause to iir 
inquiry. 

Application.— In the case of appeals (lie nJe requm's o 
ments to 1^ presented— an application for leave to appe. - I ^ 
incmorandiirn of .'tppeal. UTien the Judge disposes of ttc W “ 
he «!«•*» not therehj nccessarilr dtpo^ of the appe-il. Th r ^ i 

dociini'*nts, and in thisrespeetthh case differs from a pc I < nriMhe 

which includes l>oth the plaint, the nllegatioro- 3^ to under 

tn Stic as a pauper In tbe latter cafe, when the paujtcr i iwnrr 

() XXXIJI r. 7. the proeecdinpi are at an -jjj,™ ,l.c rnirfe; 

to allow It to lie stamped, as a plaint ; r. I5 of (hat On « J On 0'’ 

o,. « I.. ih« applicant. Vi*, to in-fitufe a suit m th** ordinal 


I 
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other hand, in proceedings under this rule, when the Judge refuses leave to appeal 
as a pauper, ho effectually deals with the pauper application, but he docs not 
necessarily deal with the memorandum of appeal which accompanies it. On lus 
rejection of the application, there is nothing to prevent him from treating the 
memorandum as still a memorandum of appeal, if the appellant, on being refused 
leave to appeal as a pauper, desires, ndth the aid of borrowed funds or the assist- 
ance of friends, to continue the appeal. If 0 XXXIIl. r. 15 applied to the 
memorandum of appeal, the result would in practice he that the appeal would 
he time barred when the application was refused. The result is that a Court 
is under no legal obligation to dismiss the appeal if and when it refiisctl leave 
to appeal as a paupcr.(l) 

" Subject, in aU matters.”— A petition for leave to appeal as a pauper 
is presented together Avith a memorandum of appeal It was held under the 
last Code that the presentation of the application itself was not subject to the 
rules contained in Chapter XXM. of that Code. But, after an application 
had been presented, all action taken subsequent to such presentation vas by 
the terms of the section to be subject to the rules contained in that Chapter 
Therefore sect. 404 of that Code, which required, except in certain circumstances, 
that the application should he presented in person, did not opply.(2) In any 
case, if sect. 404 did apply, an appeal presented on behalf of an exempted pauper 
by a vakil retained under an ordinary retainer, and not authorized to sign as 
agent, was considered insufilcicntly presented (3) A petition presented by a 
duly authorized agent of an exempted person, though not by an advocate, 
vakil, or attorney, was properly presented (4) Altbougb (he Madras Higli 
Court held that the question of the presentation of an appeal was not subject 
to the rules contained in Chapter X}^^^. of the former Code, the same Court 
determined that the question of the right to appeal under the section cone- 
sponding with r. 1 of this Order w.ss subject to such rules Therefore, when 
at the time of the institution of the suit there was subsisting an agreement 
falling within the terms of sect 407 (i), now (O XXXIIl r Tt, cl (e)) no le.svc 
to appeal under r. 1 could, it was held, lx* given to the plaintiff who, by such 
agreement, had allowed other persons to obtain an interest m the subject-matter 


(1) llaiFiilv Do'ai Manorl>liai,22 B 8IU. 
850, 8.55-857 (1897), per Farran, C J Canity, 
J , ilceided t’lo ewe on llie ground that tlicre 
was sufticient cause for not jircsentini; the 
npix-al within proper time under a 5 of tlie 
Limitallon .\ct. In Bislinath i Jsgarnath, 
13 305 (1891), where an application to 

apix-al as a pauper was rrjcrXd, and a regular 
appeal on a proper stamp was subsequently 
pre»ented, but after time it was held not to 
relate back to the time of the application la 
foriiA pavpertt. As to esten«loii of tune 
when applicalien i* rejeetesl, «<— Jomnsl.ai i 
Wsomlaa. 21 B 57r.(l«OT) 

(’) Mailthi •. Somapps Banta, 20 M 300 
(I'.s’i), di-'sentirg from In rf Jsarid. S M .'lOl 


(1885), which foil BhugnbutI} K««r « 
CuneshDult.SI W R 308(1871) In llar- 
saran Singh r. Muhammad Raza, 4 A 01 
(1881), also, the High Court it (ased, under s 
C22, to interfere with an order reiecting an 
application which was presented by a pleadt r 
And Watir nn.Nissai Ilabi BaVab,24 .4. 172 
(1901), ap]iears to assume that presentation 
in petvon l» necessary, except in the ca*o of 
pirsoiw exempted. In r« Nars-ii, howeser, 
stales serrral eirruinstaDeeu in favour of 
I be rule in the text 

(3) BhuTobuttT Kocr r Gunceh Ilutt, 28 
\V R 308(1874'’ 

(4) Wazir-nn Kt««a r Ilaht Itaksh, 24 A 
172ltniU) 
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of tte 8uit.(l) The amendment now includes the presentation of the application, 
and has been made to avoid the conclusion at which the Madras Hig;h Court arrived 
in the decision cited. 

After presentation of the petition an inquiry as to pauperism is directed, 
and the application to appeal as a pauper is refused or granted (2) The applica- 
tion must be presented witlun thirty days from the date of the decree appealed 
against, and no extension can be allowed under sect. 5 of the Limitation Act.{3) 
The Code of 1859 directed (4) that the inquiry might he conducted either by the 
Appellate Court, or by the Court from whose decision the appeal was made 
under the orders of the Appellate Court ; provided that if the applicant was 
allowed to sue in forma faupOTis in the Court below no further inquiry was 
necessary unless the Appellate Court should see special cause to direct such 
inquiry, and these provisions have been reproduced in sect. 593 of the last Code 
and r. 2 of this Order. 

The proceedings arc subject to the provisions mentioned only " tn fo/ar 
ns those provisions are applicahle.*’ So if the appellant is found to be a pauper, 
and the appeal is admitted, he cannot be called in to give security for cost8.(0) 
It would render the section nugatory if the Judge could say that oltbwgh 
the applicant was a pauper, and although there was just pound for appealing 
(for such a decision is required by the proviso), a condition shall bo impospt 
which, in the cose of a pauper, would render it impossible to go on with the 
appeal. The question has already been discussed as to whether this rule 
subject to 0. XXXrn. r. 3, and a memorandum of appeal to r. 15 of that Order. 

Proviso to r. 1.— This is mandatory, being a necessary safeguard for tlio 
benefit of litigants who find themselves opposed by paupers, and the teams 
should be careful to see that the proviso is satisfied. It is to be 
the Court must come to its conclusion upon a perusal only of ®pp • . 

tlio judgment, and decree. Tta proTieo it apt ,e be 'L! V 

provide a safegoard against this ii the Judge or Bene 1 ^ j 

appeal were to express and record very briefly the reasons 
so that the Appellate Court may hove on assurance that the Icav p pe J 
given fG) . . 1 


(1) Haoifft Bai v. llaji SiddicL, 30 M. ni7 
(1006) ; 8. c., 17 M. L J. 447. 

(2) See Bal Fulr. Dwai Mnnorbbai. 22 B. 
810, 850 (1807) Anapplicatlon need not Vo 
preceded l>y a separate formal application for 
inipjiry tnlo tVe paoperbin of tho apfJicant ; 
Kamod Poory r. Sheo Poory, I A. IL C R. 
210(1800). 

(3) Parbati r. Bbola, 12A.7ft,fl3 (1880); 
BocIjj IV Ab'auoUa, 12 A. 401, 405, 48S 
(1890); Slabadov r. IjiMboian, 10 B. 48 
(1895). 

(41 Act vni, of 1R51», a. 370. Sco 
307-371, lb. 


(6) Nosswoo<.Wcei\ Buw*-' «•. 

Blswaa, 17 W.R. 03(1871); hoae^fr. 
wbero tho application It* aue «•' a p.mi^r y 

lar.Jeere.lrsP'bIle,t«>,l* 

V.*(l.er"' lismln-lr*. fs b- 
.eU. Iwverer, lb" IHsb t'.iuH 
an cxrmMon of thnr f'p'"*''"' 

It.™™ sinsi. r. .t 

01 (KSSl). Ibr Hiab C.wt nlu-r.l 1= 1“'"' 
undi. t ». 022 of llie Iwt CV'*’''. 
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au application on the original side of the High Court, it was held that no appeal 
lay from an order of a single Judge of the High Court made under this rule 
rejecting an application for leave to appeal *»ybr»nipnupcrts.(l) These decisions, 
however, proceeded on the ground that the right of appeal given hy the Letters 
Patent is subject to the limitations on appeal presented hy the Code (2) It is, 
however, now law, so far as the Calcutta and Madras High Courts arc con- 
cerned, that the interpretation to he placed on the decision of the Privj* Council, (3) 
is that sect. OSS (now 104) of the Code does not touch the tight of appeal given 
hy the Letters Patent.(4) 

Respondents. — The Code provides for pauinr plamtiOs and appellants, 
but not for pauper defendants and resi>ondent3. Objections hy a respondent 
to a decree under 0. XLI. r. 22 cannot be filed in formA yaupcris. If a pauper 
desires to contest any part of the decree of the Court of first inst.inco which 
is unfavourable to him, he should directly ajipcal as a pauper, and, as an appel- 
lant, claim the benefit of this section (5) The opinion has been expressed 
that the omission was unintentional, (G) but, on the other band, it Las been 
said that the reason why no exception is made in favour of a pauper respondent 
probably was that he already had the opportunity of directly making an appeal 
without expense for court-fees, and that an inquiry into bis pauperbm at the 
last stage of the case would involve great delay and inconvenience (7) The 
omission now must be taken to bo intentional, tie Lcgislatmc considering that 
the exceptional liberty of moving a Court in formA fa»p<ris should not extend 
to objections to appeals 


(1) In ft Raja^opal, 9 M. 44* (lsst>). 
Bsnno Bibi f. Mchdi lluiam, 11 A 3*S 
(I8S9) 

(3) As to vhrtlicr these doemons arc de- 
fensible on any ether ground, sec orj m 
Tool*ec Money v Sudcri Dasse, 2G C. at p 
301 (1899). 

(3) Ilumsh Giunilcr r. Kali Sunden, 9 I' 
483; 10 1 A. 4 (1883), 

(4) Toolsco Money i, Snderi Dossee, 26 C 
301 (1890) ; Giappan r. MoiJin Kutti, 23 M 
6S (1898); Sabhapatbi Gictti r. Xarayana- 


SAini a>clti, 23 ^L 335(I9UI) 

(S) Nsrayana v. Kmhoa, $ M 214 (1884) ; 
Urojcshnari Daai r Guroo Churn, 11 C. 733 
(I8S5), Itashomonec Do«sre r Juumojoy 
MuIbck.9W. R 330(180$). Raba;i llan t. 
Rajaram Ballal, 1 D. 75, 79 (1875); as 
rigards pauper defendants, sec notes to 
O. XXXIII r l.anle. 

(0) Narsj'ana r Krishna, supra, at p. 217 
(7) Babaji Hari e. Ra)aram Balls], sv/ra, 
at p. 79 
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OKDEK XLV. 

Appeals to the King in Council. 

[s 594.1 !• In this Ordei'y unless there is something repugnant 

“ DecKe " ieatjed. subject oi' context, tlic expression 

“ (lecicc '' shull include a final order. 


“ Decree." " Final order.’’— See as to these terms notes to sects. 109- 
Ul, untc 

Is. 598.1 2 . Whoever desires to appeal to His Majesty in Council 

Appucatton to court shall apply by petition to tlio Court whose 
whose d«rw wmputoed (jpcrcc is Complained of. 


" Shall apply.” — j\n applicatioQ lor }o»vc foappeal is )n>t an 

“ To the Court."— -Application (or leave to appeal must be made in lii' 
first in'stance to the proper Court in India, t.c to the Court whose deerw* 
compiAmed of, before m.aking any such application befoto the JtidicJaf Coffi* 
mittcc (1) 


U- 600 .] 3. (7) Every petition shall state the grounds of appeal 

certifleate as to value and pray for a certificate either that, 
o( maesj. regards amount or value and nature, the ca'^c 

fulfils tho letjuiremcnts of section 110, or that it is othenvisc « 
fit one for appeal to Ilis Majesty in Council. 

Upon receipt of such petition, the Court, shall rhreft 
notice to be served on the opposite party to sliow cau‘<c why the 
.said certificate should not be grantcil. 


” Fray for a ccrlificate." — A Judge siUiog to .vdmit uppcols froui 
'V/t’ f’vn« of the High Court on the Appellate side, has, in the majorily ot - 
-'-‘crstiv,, A— 4 'rfin r<.e., ?,n« rmnllv heard »«“ 


nuthoritv whatsoever. 

' ‘nciejjYiU''v ' 

\ tfcr r. Quoe^li Chundw, 

• ChvN^li Mwlusawany J«ga. 


( 1 . 65 ) i a. ... I. n. 1 p- P- ’■ ;■ , 

appeal from iiT>f'r til Puteict 
JO -M. h -V. 313, 320 Saadutruandr. l‘Jii»lKuar,'J3l A. J 


) J 
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ilclcrmmed Ly a Division Bonch of the High Court, wbicli in theory of Ian 
is a decision of the High Court. All that a Judge of the High Court can in most 
cases do after that, is to assist the |iarties in bringing their appeal before the 
Privy Council Of course, an Act o! the Imperial Parliaincnt, or a provision 
of the Letters Patent, issued m pursuance of an Act of Parliament or an order 
is-sued by His Majesty in Council, might confer upon the High Court, or a Judge 
ofthat Court, not only power to admit or reject an appeal, but might make the 
right to appeal dejiendent upon that admission or rejection. But if that has 
been done in any case whatever, it is only in the cases m whiclUhc High Court 
has power to declare that the case is a fit one for appeal The Conits in India 
have no power to admit or allow an appeal unless expressly authorized to do so 
by competent authority.(l) The admission of an appeal to the Privj* Council 
IS not a matter as to which the High Court has any discretion, provided that the 
req^uirements of the law are satisfied. All that the High Court has to do is to 
Bee that the requiTcments of sect 110 arc satisfied If they are, an appeal 
lies under sect. 109 as a matter of tight The application for a certificate that 
these requirements arc satisfied is merely preliminary and ancillary to the 
admission of the appeal (2) 

“ Amount or value.”— See notes to sect 110, aute. 

“Otherwise.”— By sect. 109 and this rule, an appeal may be granted if 
tlio High Court certifies that the case is fit for appeal “otherwise,” t.<. when 
not meeting the conditions of sect 110. That is cleail) intended to meet special 
cases ; such, for example, as those in w hich the point m dis]>uic is not measure* 
able by money, though it may be of great public or private importance. To 
certify that a case is of that kind, though it w left entuely m the dipcretion 
of the Court, IS a judicial process which caunot be iK-rformed without «j»ec.ial 
e.-cercUo of that discretion, evinced by the fitting certificate. In the abvr.'i* 
of the conditions required by the Code, to give the right of apjH.al, no cerlifi/aV 
under this rule can be issued even with the assent of the other party .(.*5) V.'fj*- 
the matter is under the appealable value, there should be an application B.**i*'’ 
this clause before the proper Court in India, for a certificate (J) 

"Notice ... on the opposite party” — H a respondent np;<n't * 
notice served, of an intended application to have a jietition «f #p;>»r *.s 
IVivy Council received, but docs not object, bis costs of that » ij 


{]) Itut the King m Council po^»v»scs bj 
virtue of the Royal Prerogative, a vicar 
appclhlc jurbdictian over the juJgracnt of 
nil Courts ot Justice establi'lied in any of 
tlic PritLsh domimom beyond the ►can, amt 
it has been rci’caledly liild that, notvith 
atandin? the Statutes »huh proeribc the 
time and >uo<lo of a]uvaling, and the limits 
in point of amount, the j'oaTr of the King in 
Couneil lo cnlrrtam petitions for leave lo 
appeal, whet^ the conditions imposed by the 
Sututo hav e not becncomj'bcd with, remains 

III full force: SaliVRamr .AnmAli, h>l I. 


A 270. 272 (|b«2J{ n^.v. fi r...i 
of the petition of IVfUff.*.,, j/. „ , 
(1870), sec pcct If* ' " • . 

(2) Tliiirai Ra,,!. , 4 , , 

48t (1893) ' 

(3) Banani I*,».** „ .. , 

23 A 227, 231, 

U : Uadha KrwW. . a. * 

3fotl CUwJ . 

171 I'CfIVT ■'‘•'•t* it 

L ft, /y, 
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be AUotFed.(I) If after the filing of petition of appeal to the Privj' Council and 
after the draft of the notice, to he setred on the opposite party, has been ^cnt 
to the petitioncr’e attorney for bis approval, no steps have been taken to prcL«cru/c 
the appeal, irith the result that no notice was served on the opposite party 
under this rule, the opposite party may apply to have the petition of ajipcal 
struck off the fife for want of prosecution, and such an application wilJ be granted 
for the reason that as no formal notice of abandonment of the aj.pcal has been 
gtv'cu, the /Registrar may he called upon at any time to issue the notice upon tJic 
opposite p»rty.(2) 


4. i/ie 'purposes of the pecuniciTy valvailon, suits involivip 
- substanliaUu the smue qiiesiioiis for detennlna- 

Consof/daih/} 0 / dedM hj the same judgment mag Ic 

consolidated: but suits decided hg separate judgments not 
be consolidated, notwithstanding that iheg involve sfihsfatiiiallg the 
same questions for (jfefermintrftoH. 


Consolidation.— Where rcveral suits (the amomit iin'olved in c.»ch muJ 
W.W under Us JO.OOO, but the aggregate amount claimed e.'jccoded that .unonirtl 
were brought by the same plaintiff against the same defendants in resj'cc 
the same property and involving the same question of law, and 3”' p” ‘ 
and decree was pronounced in all the suits by the Cret Court, an e ' 

Appellate Court pronounced a judgment and decree in the firs 

only, stating that the decree of the first suit fioi'erned the lour "tlwt ^ 
appeal ; leave to appeal to the Privy Council in these suits 
Privy Council upon the undertaking that the patties eonsen ci hs hi 

deci«iion of the Privy Council in the first apj>cal, as go%ermng 
other cases (3) Wlierc several suits involving i^„,ver Court 

different plaintiffs against the \ , evidence to he falen in 

ordered, with the con'tciit of all jiartiw, that all loj,' , . decision 

one action should be evidence in the several ’• uaf- 

in one case governed other cases and the apjicab' that amount, 

teloi. It, 10,000, but thr a^sresatt value ol Ibe nM,- value iavtilveO 

leave to appeal was granted on the ground that the .app ctaiitcd on the 
indirectly in the claim ivas above Rs.lO.OOO.f-l) ’“'L .ilaintiHs 

above-mentioned ground in the following ca«s : w » t rertain Jfotot, 

claiming through the same original title to t ic 

sued the same defendant in separate suits lor po'e I{«.IO,O0O, hut 

profits of their respective shares (each suit winp or o. nfiinKnC. 

the aggregate v«loc of the tlircc suits amounted to J hrar.l 

uiifl the defence raised was the same m all thow' ca'^s ii 


(J> IVawnkwsrnr. MuItjrsoomlMy, 

400 (itHl) 

(2) Xioorajtv r«v>tij« t, Vwi'"ej'*'e, 12 C. 
(3J Cepul Iwil IIielotTf n Tri«k OoiiKKr 


(4) Kolhim r. kn.JiM, 

», M . b io.O. r. 

i»'v. I'. 
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tftgc'fhrr, And tbc dc-fw in one applying in principle fo tlw* other two suits, (1} 
AS aU<> whfre A and, B purphavd the satnp propcrtici deriving title from diiTercnt 
p^fsonSi The Vfllue ol the projjcrtws ndth mesne proofs was over Rs. 10,000. 
R granted two patni Ie^'■e^ <»( the proj^ertwa to dificrent pettons ; A was, tUete- 
fore. obliged to bruig tno suits far the recovery of the properties, and the value 
of the sulijeet-matter m eaeh suit was less than R3.10,000(3) But where 
there were distinct eau*ep, separute judgments given in each suit and the suits 
were not consolidated m Courts Wlow. hut were all along treated as separate 
and distinct actions, such smt' jt was lirld could not be consolidated for the 
purj»o«e of appeal to the Prnj t’onnoil (3) These principles have been embodied 
in tins Tide, which And >i ha^ txNfji jj^jd under it that where the funda- 

mental question IS coniBUm to all the suits and the eases are tried together 
and decided by the aaiue judgment, the suits will be conaolidalcd for purposex 
of iwcuniftTy vahiition even though a substantial question of law arises in some 
of the Ruita and not in others (4J 

When an application for leave to jpjwal to the Privy Council ix made m 
more than one suU wbitb have not I«*-ti consolidated, though the points to bo 
decided arg the same in all of them, it must W shown that in each ol the suits the 
amount or value of the matter m dispute iii ajipeal to Hi-s Majesty in Council is 
Rg.lO.OOO or upwards (5) But in a recent easi- a large number of suits for 
recovery of possession of distinct parcels of land were tried together, dealt with 
in one judgment, and vrete decreed m favour of the plaintiiTs , of these aotne 
were for sums over Rs.lO.OOO, and leave to apjwal was granted , of the remaining 
cases, each taten separately, the value was below- Rs 10,000, yet if taken 
collectively the aggregate reached that amount, and all the cases were dependent 
oatlwaame judgment ; leave to appeal was granted in the suds where the value 
of the subject of each suit was below Rs 10,000 (C) 

5, Tn l/ie evefU of an^ dispute arising between the parties as 
fftmuttca 0 / (f/tpute fo or ivlue of the subjeci-maiter of 

to Court of fmt instance iJf^ suit in the Court of first vtslance, or os to 
the amount or value of the suhject-mottcr ttt dispute oh appeal to 
His Majesty in Cowicil, the Court to which a petition for a certiji' 
cate is made under rule 2 »wy, if it thinks Jit, refer such dispute 
for report to the Court of first instaiux, which last-meution^ Court 
shall proceed to tfefenniHC such amount or Avlue and shall return 
its report together xoith the evidence to the Court by which the 
reference was made. 

Inquiry as to value — ^Vhcre there has been a contest as to the true value 
of the matter in dispute, it has hitlierto been the mvanahle practice to ascertain 


(!) AahsnulJa r. Karoonamoyi, 4 C. J* K. 
«!l, t2t (ISMb 

(2) Jooeul Kwliocv f. Jolindra Mehuo, 
8C.S10{1SS2). 

Q) ^foofiiMoIiiininjuil Ul)>ic>oIhh r Moefi 
Clnml, 1 M. I. A "iKt, .mS (IS37) j *. e , 6 


w.n 3UP c) 

<4) Kan;a p J«pkC, 13 C I. J. G03 (1910) 
(5) Royal In^uratKe Cor r ALhoy 
CoOmarPoti, ftC \V X 41 UW) 

(C) l>ronara.n i < ■ui» 8>n>:!i 31 C. 400. 
4i*3 G007) 
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Ijy evidence and inquiry what the true value i.-! (1) Tiie jjrcscnf iidc now pive-e 
Jeg?5)ative sancCion to this practice. 

U.BOi.i 6. Wheye such certificate is refused, the jietitioj) shah he 
Effect ot refusal of dismissed, 
certiffcate. ‘ 


“ Refused.” — The High Court, in refusing a certificate for leave to appeal 
to His Sfajesty iit Cooncif, should state their reasons for refusing it.i2) 

Restoration.— Alter an appeal has been dismissed for default or for any 
reason removed from the file, the High Courts have power to restore an appcal.fS^ 
It may hriog ari appeal on to the he after it has struck it o/f tie die on the 
application of the appellant h}inse}f.(4) 


(s. m.} 


7. {!] Where the cerfificiite is granted, the applicant shol), 
senrtw ani stwit within six Dionths from the date of the decree 


ret^uired on 
certtfieite. 


grant' of complained of, or "withiii six u*eek8 from tke 
date of the grant of the certificate, whiclicver 
j‘s the hvtcr date, — • • 

(a) furnish security for the costs of the respondent, and 
(p) deposit the amount Teqtiircd to defray the expense of 
translating, transcribing, indexing and 'transmitting 
to His ifai'esty in CounefJ a correct copy of t)ie whole 
record of the suit, excepts 

(f) formal documents directed to be wclimea by any 
order of His Majesty m Council in force im tmi 
time being; 

(2} papers which the parties agree to exclude ; 

(3) accounts, or portions of accounts, iv)»rh lhr 

empowered by the Court for that purpose eon^'U .' 
iinnccossary, and which the parties ua\c 
Kpccifically a.skcd to bo Jiichided; and 

(4) such otlicr documente as the High Court wa\ i 

to be excluded. . . t t- m « mnv 

(4 H7/erc the applicant prclcrs to jirud ui India tU U 
of tlio record, except as aforesaid, ho sball also, ^ ,lpfriv 

luenfioned in suh-tule {1), deposit the amount reqmreu ' ) 
the expense of printing such copy. 

^'Certificate is granted."— Aa fu (In' binchoir* 

Certificate, wo liQtos to r. 3, o«fr. The o^rti^lcfl^c unu>'T r. » i" _ 


(tl .tmrilaXsUjr. AlflKwCIiiirart.t>O.W. 

j(<>noilc Jii'-'cc, J>. ■ I’ 

K. c.. 7 w. «. r-tm 


K 370, 31i 


(2) Vcnj;«n(it S«*ToofBlhil r. ClMrAl«'n' i<.c..7n.n. riAtWi, 

r.i)., J..M. ID, inmil . me. W.S. tl) M-.i-Urll.l-l 
.'.I,',! iC.UJ.ms. 3 'i7.MI; ....,1''' -' ■ 
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single .Tuflge c.vlled the " Judgi' of tlio Privy Cotmcil Appt'ftI Dep.ir<mcnt,"(I) 
ftud tliore 13 nn oppi-al from the order o! such a Judge, (2) or it may be given 
by a Bench consisting of more than one Judg«‘ hearing the applications for 
leave to appeal to the Privy Council. The certificate and not the order for 
the certificate is the document which their Lordships are bound to consider 
and act upon; and unless the certificate upon which the leave to appeol is 
based is in sueh a form os to justify the leave, their Ijordships will hold that 
leave has not been properly given Thus where the order for the certificate 
was " Ijct certificate issue, that the case is fit one for appeal to Her Majesty 
in Council,” but the certificate stated “The Court, having had before it an 


of the case it fulfils the requirements of sect. 090 (Act XIV of 1882)/’ Jield 
that the leave was granted without jurisdiction Valuation is an essential 
part o! the requirements under that Scction.and when the valuation of the case 
is Wow the amount mentioned in that section, leave cannot be granted under 
that section. An erroneous certific.%te to the efiect that the case fulfils the 
requirements of sect 110 is inefioctual even if assented to by the respondent. 
In cases below Ps 10,000, there must he a special certificate that the case is 


sect 110), but the order on it was ” Let a ecrtificato be granted that this is a 
fit case for appeal to His Majesty m Council, and let the usual notices be issued.” 
held by the Privy Council that the leave was given pursuant to sect 505 (c) 
(now sect. 109 (c)) and the latter alternative of seef 600 (now r 3), and was 
properly given (4) "When the petition for leave stated ” the appeal involved 
some substantial questions of law and the case fulfilled the requirements of 
sect. DOG, and was a fit case for appeal to Hih Majesty in Council,” and the 
order was ” we think on the whole that tins is a case in which a certificate for 
leave to appeal to Ills Jlajesty in Council ought to be granted,” held that the 
certificate was properly given (5) But where the certificate was “certified 
that the above case fulfils the requirements of sect 596 (now sect 110) as reg.uds 
value and nature inasmuch as the value of the subject-matter of the suit in the 
Court of first instance was upwards of Bs.10,000 and the value of the matter 
in dispute on appeal to His Maje.sty’e Privy Council also exceeds that amount. 


28 1. A. 182, m (1001) . - c . 23 A. 415 . r, 
(• W N 680 j cf Moll CKsna v. Gan^.i 
rar<1>s<l. 29 I. A. 40, 42 (1901) ; e e , 2 1 A 
171, or. W N 362, Wcltbr Macphcri>on, 
30 I A 238 (1003): • c, J1C.57. .\tnar 
Chanel 1-. Suahi, 31 C 305. 310 (1903) 

(4) Wrbki Maephrrson, 31 C 67(19oj), 
a. c . 30 I A 23S 

(5) Amar C3ianil i Svahi r>ii2L«an, 3] I'. 
SOI, 310 (1*103) 


(1) AiHirunnpua r Bclmry Lall, 25 W R. 
529(]8"l>), Tartv Clianil V Radlia joebun, 
24 W. R. J-iS (1875); nhrri^b r KaL 
Sundari.OC 482,403(1882). 

(2) Lutf Ah Klian r Afgar Rira, IT C. 
4S5, 458 (1890) , Ki«licn Pershad i. Tiluek- 
dha'ri, 18 C. 182, 186 (1890), Atnirunncssa 
t. Rohnry Ij»ll,a»pM ; Tara C hand r. Radhi 
.Trebnn, fiijiTd ; Sfanlpy e ralter«on, 9 4' 
T. R 100(1881). a.e, 70.319 

(1) Radha Krishna r. RalKrnbtw tliaud. 
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a substantial question otlaw, tU''’~ ^ -- - * 'n • 

hut the report was witliheW for 

a certificate that the .appeal inaut.vu .* ^uwaiaaiitu quesuujj oi iaw.{ii iw/m* 
the order oHowuig leave to appe.al stated ‘‘ There seems to be a poiat of Jaw, 
which, howcvei, does not appear to have been argued here,” it w.a3 lield l)y the 
Privy Council that the leave was granted contrary to the nrovi.'jions of the 
Code.(3) ‘ 

The Calcutta High Court has treated the rule as. applicable to ca«eR nhcrc 
special leave has been granted by the Privy Counci1.(3) 


Date of the decree. — It has been held that within the meaning of tJii’ 
rule, the ibtc of tb« decree is the date on which it is pronounced, not that on 
which it is signed (4) 

“ Furnish security.”'— Under r.7 the party to whom a certificate has been 
granted is bound to furnish security within aix weeks from the date ol such 
certificate. If be fails to do so, and also fails to satisfy tlw Judge in the IVivy 
Council Department that there were suflicient reasons for extending the time in 
his favoitf, then it cannot bo declared that the appeal has been admitted under 
r. 8, and the application for leave to apj)C.il to the Privy Council will be struck 
ofT the fde.(5) A Hindu widow’s interest in her Imaband’s property should, if 
was held, not be taken as security for the purposes mentioned (C) Kotwith- 
standing the admission of the appeal under r. 8, n surety is not precluded 
from disputing the validity of the security bond in execution proccediugi.fi) 
As to revocation of and pdwer to order further sceiirity, see rr. 9-Jb 
as to increase of security, r. 14. 

Deposit of amount of estimate. — The petitioner for leave to 
has DO right, after getting the estimate from the officer of the Court, to ^ 

It from an estimato for translating, printing and transmitting, to an 
for translating, transcribing and transmitting. If he is dis^atiaCc* * 

estimate he can apply to the ofliccr to Aa'i? the c.ithnatc nuicnt rti, ' 
that, he may apply to the Court to direct it to !« amended, he has . 
amend the estimate himself, still less has h® any right to amend t rs i 
the way iu which he thinks fit to amend it. If he docs not ucposi le a 
mentioned in the estimate of costs fay the officer of the Coiir ^ 

prescribed time, his application for leave will lie stayed.(8) As ore nm n 

deposited, sec r. 13, 7 »st. 


TivvAddac] Itnsul v. Iiranili C^n<l, 30 
I, A. 35, 40 (IttW); «. c., 25 A. 100 

(2) Karuppanan r Rriuiras, 0 C5. W. 2f. 
2U (1901); «.c,2SM. 215; 4 Rom. U It. 
2t«. 

(3) Roy jTotlnJra Knlh Chowdliury r. 
R»i PrA’anna Komar, U tl tV. N. 1101 
(10-171. 

H) Hftrpnilxa i-. ll»»l It C. tV. X. 


420(1009); cf.’O 20, r.7 

(5) K»l..n r. >* '• 

ISi, 1«» (ISM). , , I 

u 155 lira). 5«r, 

(7) fltrifKlm N»»h v I 

2lQ,2m(lS'i«)5 ,,, 

\V. R- 305. 300 


7 " 
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Extension of time. — The IHch Cowrt nm extend the time allottvd fur 
gi\ing the jecurity and making the deposit required n< the nord-» m the stctioii 
relating to the giving of fccurity are directory only, hut not to K* dojurted 
from irithout cogent reason (1) The “cogi'nt reasons’* referred to l>v the 
Privy Council must ho such, according to the decisions of the Madras Higli 
Court, as rvould lead the Court to bclicw that the parly was diligent in due 
time to be prepared to lodge the depodt within the limited ihmkmI. ami that 
he was prevented from making his dejiosit, not owing to ahs*'nee or difliculfy 
of getting funds, hut on-ing to some circumstances accidental or otherwi'C o\er 
which he had no control, or owing to mistake which the Court would consider 
not unreasonable or caused by negligence. Ih'st J , considered that nK'cnei' of 
funds or difficulty in raising the same, if true, was a very cogent reason for 
granting an application for extending the time, but that the decisions cited 
bound him (2) 

8. Where such security has been fimiishal niul deposit I*. C03.1 
Admission of appeal made to tlu> satisfaction of the Court, the 
and procedure thereon. Court shall — 

(а) declare the appeal admitted, 

(б) give notice tlicreof to the icspoudeut. 

(c) transmit to His Jlajcsty in Council under the seal of 

the Court, a correct copy of the said locoid, except 
as aforesaid, and 

(d) give to either party one or more authenticated copie.t 

of any of the papers in the suit on his applying . 
therefor and pajnng the reasonable expenses incnired 
in preparing them. 

“Declare the appeal admitted.” — Until a petition of apjieal has been 
admitted and allowed, a party has no right of appal, and if the ]>ctition is 
allowed to remain on the flic of the Court, and is not prosecuted within n ren'ion* 
able time, the opposite party can apply to have the petition Btruck ofl the file, 
and the Court may order its removal (3) 

“ Correct copy of the said record.” — ^.Mter the appeal has been allowed 


I 


(1) Burjoro t'. Bhagana, 11 I. A. 7, 10 
(1833); a. c, 10 C. 557; Faiul-un Nwsa r. 
^fu1o, 6 A. 250 (I8S4) ; Roy Jotindrs Xath 
V Rai Prasanna Kumar, 11 C. W. N. 1104 
(1007). Sco aUo Daino<Ur r. Cokul rtiaod, 
7 A. 79, 93(1881). 

(2) Ranga.<nyi ^fallaIakMl^ 1 amInA, 14 


M. 391, 395, 390(1890). 

(3) Cobardlian r. Mano Bibi, 6 B. J.. R 
70 (1870); Thak'oor Kapil KatU r. Tli(< 
Go>rnimrnt, 1 C. 142 (1870); Moorajte t. 
VOTanjrc. 12 C. 0.78 (1680) , Agbore Katli r 
Pamoilar l)a«, 2 & \V. K. xUii. (1897). 
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could not, it was Wd, be laade before tbe High Court, but tlio Judicial Com- 
■ Fuittec might deal with the question when the whale, case was before theroJI) 
For the rule as to transmissioA of evidence and other docuiuents, see clause 
42 of the Charter. IHic Charters of the High Comts expressly require that 
the reasons of their decisions should be recorded by the Judges and trans' 
mitted for the information of the Privy Council with the recofd3.(2) All costs 
and cx|»nse8 unnecessarily occasioned by the inclusion in the transcript sent 
from India of matters improperly iatrt^uced therein will be disallowed.{3) 
All petitions and applications connected •with appeals to His Jlajesty in Council 
except McokCamamas should be drawn up in the English language, Security 
bonds are not made a part of the proceedings transmitted to England, and so 
need not be drawn up in that Ianguage.{l) Where an appeal to the Privy 
Councif has been admitted agaiiKt a regular decree made in appeal, such pro- 
ceedings as applications for review of the judgment and the order of the Court 
should not form part of the transcript, and should not bo sent to England with 
the record of the original appeal to tie Privy CounciJ.p) For will 
the appellant be allowed to refer to ea read as evidence in the appeal to the 
Privy Council the documents tendered to the Court on the application for the 
review of judgment as the order refusing such application has not been appealed 
from (6) \\’herc the Court of first instance framed and decided several 
and the High Court on appeal confined their decision to the questions wh\c 
m their opinion governed the case, leaving other issues undecided as not afiectmg 
the result of the suit, only so much of the original records as pi operly bore upon 
and might be natural for the dechions of the questions of law, decided by w 
High Contt and the subject of the appeal, should, it was held, be printed ani 
tra«smitted.(T) 


9. At any time before the admission of the 
Revocation of accept- Court may, upon cause shoivn, , 

ante of security. acceptance of any sncli security, mi nm 

fnrtlier directions thereon. 


(s. 605.1 


10. Where at any tin 
Power to order larther hwfc bef 
security or payment. record 
f'onncil, such secuiity appears inadequate 


ft? on anneal 
►he 


(If Rntivn Kocr *. Oiotay Nsram, SI f. 
t?G (ifiOi) 

{:!) Katchft v. Kitciunjnya. IS 

lU. I. A. 191, *502 (ItfiO) } Knsyel IfoMeirt r. 
I Jobftfi, 10 W. B. (r. n J 1, 4 

(3) Tufftkani I'utMomoney, 10 M. I. 

HG. .. <*.. f, tv. B. r. f. 

(l> Mfvp M«?iORh<) 'Ftikre f. I.uchmwpul, 
7 IV. B 291, 292 tlSfl"). Pw niJ<* ** *<» 
<>l •>! i‘T5<lrnn' nwl 

umontj), «<.«> rt |2 nf lli(< elinritr. 

('.) -NliuUt Mj K K«w>»l»j IVjjMin, 


^■sluni J.lian. I , V( 1 J. 

11 w. n. ur, 

„ i I. rilrf I" ” , 


turm. ... 

(7) Vonkftta Snrra 
\VAt,KSClLA.t9((U5'>TI.- 




T 
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or further payment if? required for tho purpose of 
translating, transcribing, printing, indexing or transmitting tho 
copy of the record, except as aforesaid, 

the Court may order tlie appellant to furnish, within a time 
to he fixed hv tlic Court, other and siifficient security, or to 
make, uithin like time, the required payment. 

11. Where tho appellant f.aih to comply with siicli order, [*- 606 .i 

ESect of failure to ^ ‘ . . * * * 

eomply vith order. . _• * ‘ • 

an order in this bcha * ' I 

and in tho meantime execution of tho decree appealed from 
shall not be stayed, 

12. \\’heu the copy of the record, except as aforesaid, [»• eot.j 
RetQBd of balance has been transmitted to flis Majesty in 

Council, the appellant may obtain a refund 
of the balance (if any) of tho amount whicli he has deposited 
under rule T. 

Security and deposit — See notes to t 7, anie. 

13. (i) Not>rithstanding the rjrant of a certificate for tho [». 608 .] 
Powen of Court p«nd- admission of any appeal, the decree appealed 

ing appeal. /roMi shall he unconditionally c-xccutcth unless 

the Court otherwise directs. 

(?) Tlie Court may, if it tlunk.s fit, on special cause .sliown 
by any party interested in the suit, or otherwise appearing to 
the Court, — 

(o) impound .any moveable propeitv in dispute or any part 
thereof, or 

{h) allow the dccicc apjiealed from to ho executed, taking 
such security from the respondent as tho Court 
thinks fit for the due performance of any order 
which Ilis Majesty in Council may make on the 
appeal, or 

(c) stay the execution of the decree appealed from, taking 
such security from the appelhiiit as the Court thinks 
fit for the due performance of the decree appealed 
from, or of any order wJiich fits Maje*=!ty in Council 
may make on the appeal, or 

{(I) place any party seeking the assistance of the Court 
under such conditions or give such other direction 
respecting tho subject-matter of the appeal, ns it ' 
thinks fit, hi/ the ap/ioiutmeut of a lifceiirr or ctheru'isc 
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“The grant of a certificate.” — was evident from tlic expreea tcims 
of sect. 608 of the last Code that the intention of the licgislaturc was to cowfci 
on the High Court the powers therein indicated only in the event of the appeal 
jiaving been already admitted. The Calcutta High Conrt accordingly uniformly 
refused to grant any application under that section before au appeal 
was finally adtnittcd.(l) But the Bombay High Court held that it could order 
stay of execution of its decree when only the neces.sary petition for admi>sio« 
had been presented, but that petition had not como before the Court and the 
appeal had not been declared admitted (3) Under the section as it non' 
stands, the application may be m.ade before the appeal is fin-illy .'idmittnl 
under r. 8. It was formerly doubted whether the High Court could act 
under this rule where the appeal had not been certified by itself, but Rp^ciai 
leave had been granted by the Privy Council (3) But it has now ken held by 
the Privy Council that the High Court has power to stay execution in «ich a 
case (4) The Calcutta High Court has held that it has no power to stay pro' 
ceedings m a suit following a preliminary decree for partition against wldch 
it has granted leave to appeal to the Privy Council, and that the hitter nlotie 
can do so smee it has seisin of the appeal.{5) . 

Preservation of property pending appeal.— The ptinripU' "1’1'b 
underlies all orders for the preservation of property ponding litigation is tli.it 
the .mccossfiil party m the litigation — that is, the ultimately successful partj— 
ii to reap the fruits of that litigation and not obtain merely a barren success (6) 
Property may bo thus preserved, cither by taking potseesion of it when 
moveable, under clause (a), taking security for its restitution under chmsc ( J. 
by stay of execution under clause (c), or by making such othft order as ma) 
be necessary {and as to this the Court i.s given n complete discretion) urn f 
clause ‘(d). 

" Taking such security/' clause (6).— The object of securit) j" ^ 
from the holder of a decreo from which an appeal has lwr« pi’'' ,jviiifr 
Pnvy Council, is to indemnify the appellant for any lo-'"* ho nui) -*» ‘f *, 
to the execution being taken out by the decree-holder during 'c j 
of the appeal in tire Privy Council. It is therefore only on t le • 

the decree tfaattho surety becomes liable. If tlic decrco-lioJ cr, » 
for execution of the decree, does not take any further stops for ■ 

thcdecreeicmainsunexecuted,thetemaoftfacRecurityhonilja ’’ o ^ 

and the surety cannot in any way be made liable for fO«ts or an, 


( ! ) Jarae Komari r Copt Cliand, S C. tV. 
N M2 (IQQO). Seo Jlurra LaJl t. Court *4 
Wards JO W R. 280 (1871), prrP.-»ul.J. 

(21 Damo Janbai r. Sab !dalioinp<l, ID H. 
lUdSOl) 

(3) Mobeah r, Sa1ruglian,2G I. A. 2S|, 2S3 
(IMHl) 

<41 Ntt>’am<>ni r 'failbniiutl'Mi, P. C. S'* I. 
1 tf SH I'. ai5(HUl); 

Narnia Kidion* Sinjib «. Rain tloUm Sabu, 
m I 'IW (19(21, mix rent |»o»rr to aCaj" 


.. vfc» of “IT'''"''”,;;;' 

,,<■01.1 ii-aw lo "rr""" 'T'.'v- „• \ 

f.w. N. :S1 ''T"^ Jli'.l," ..I 

ill nreumrnt 'Hib Pr*’'!' . j , 

in ITnrlv't' 

m.rnn<y ha*e llt'iraj’I'O"'' • 
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awarded Ly llic High Court.(l) TIio Court may require wcurily nltliuugli 
j>o-'V«<um of the property in dispute La« Wen already obtained without the 
gi\ing of pec«rity.(2) Security to the extent of the whole aiim deerted need 
not alnays he taken from the decrce-lmhler. AVhen perurit}' i*« taken for Irpn 
than the full amount decreed, the decree-holder should be restraimd from iv.uing 
process of execution with a view to rcalirin" any sum in excess of the amount 
for which security is given.{3) The ordinary practice is that ralcitlation is 
made for an amount sufficient to meet the mesne profits which arc to go to the 
hands of the decree-holder from the date of Ids obtaining j»o«<ies'ion to the 
probable date of the ct'cntual execution of the decree of the Privy Council. 
That period is generally taken to he three years (4) A Hindu widow ’» interest 
in her husband’s estate has been refused as sucb security (5) Judges, in report- 
ing upon the securities, should, state particulars of the documents which have 
been produced and proved Wforc them, and upon which the title of the surety 
apjx'ars to be made out, but they need not transmit (o the High Court Iho 
documents produced before them (C) The Jltgh Court, under whose directions 
security has been taken, can release a surety; a District Judge has no right 
to do 80.(7) A judgment-debtor, iKjndmg an appeal to the Privy Council, 
basing been ordered by the High Court to furnish security within two months, 
put in a jKtition in the District Court on th<* last day allowed by the order, 
tendering a dur j)atni inehal as security; and on the following day gasc an 
unregistered security bond, which was rejected by the Judge on the grounds 
that the bond was unregistered an<l “there Wing no guaMulcc that the property 
pledged will turn out available " Held (bat the bond oHcred as security was 
not required to be registered until the security bad been accepted , and before 
rejecting It the Judge should direct an investigation into the suffieioncy or 
otherwbc of the property tendered (8) In the case cited it was held that the 
provisions of the Contract Act relating to revocation of a surety were inapplicable 
to a person who had stood as a surety under this rule, bceau^ there was no 
jwrsonal guarantee given by him (9) 

Stay of execution, clause (c>— See aytU, “ PresenaUon oj jiraixHy ]>cvd- 
ing appeal.” After the admission of an appeal to the Privj- Council, with Icas-e 
granted by a High Court, application for stay of execution of a decree pending 
an apj?eal to His Majesty in Council ought always to be made, in the first instance 
at any rate, to the Court in India, which has ample power to deal with the 
m.itter according to the circumstances of the particular case, and has know- 
ledge of details which the Prisy Council cannot possess on an mtcrlocutorj’ 


(1) Nufler Chunder v. Soorendro Nalh 
Roy, 14W. R 410,411 (1870). 

(2) Hukum Chsnd Raid r Kamalanand 
Singh, 3 C. L. J. 67, 73, 77-70 (1005) ; and 
cavs there cited, including Jariut<oo1-Rcgum 
r. llosseincc Begum, 10 Mito I, A 100, 202 
(1803). 

(3) ilolXa V. Suroput, 0 W. R JU-e 63 
(1800). 

(4) Anicereonw-a r. Dunne, It W’ R 361 
(1870). 


(5) PheolKoere. Date© IVrsbad, 12 tv R. 
187 (18G9), see ako Indar Knar r I.alta 
Prasad, 4 A 533 (1882), at p. 542. 

(C)'ln the matter oIAinccrooDBissa, 14 W. 
n 01(1870) 

(7) Abedooni&saKbatoon r. Ameeroonissa 
Kbatoon, 17 W R. 464 (1872) 

(8) Dunne r. Amcrroonrisa Khatoon, 13 
W. R. 41 (18te) 

(0) Xarajanan t .trunacheUau, 10 M. 
140,113(1895). 
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ftppUcataon. Wlicrc, on an application, tlie High Couit made m order “ttot 
execution t>& stayed for three months from this date so as to give the defcndsafs 
nn opportunity to apply to the Privy Council for stay of execution,’’ the Judicwl 
CoininittcG held that the application should have been made to the Comt m 
India, but acting upon the suggestion of the High Court, their Lordships recom- 
mended stay of execution on terms (I) The Privy Council stated that they 
could not stay execution, but vrhere special leave was given they have 
adnsed it.(3) But where, after the declaration that an appeal has been 
admitted, an application for stay of execution was rejected (the Judges 
heating the appUcaUon differing in their opinion, and the adverse judg- 
ment of the Senior Judge prevailing) on a petition for special leave to 
appeal, the Judicial Committee, being of opinion that as the two judges in 
the High Court had differed in opinion, the discietion of the High Court had 
not in fact been exercised, made an order for stay of execution (S) And wlicrc 
the High Court refused to make an order for want of jurisdiction in an appeal 
not certified by itself, the Judicial Committee advised the grant of an orclci' of 
stay (1) The under-mentioned case dealt with the procedure to bo followed, 
where there was an oidcr of Court to stay the execution of a decree obtained 
by a party who had appealed to the Privy Council from another decree against 

himself, if the ’’ m 

execute it.(6) ' . . 

obtained a luk 
Was given, wh'u 

against the deciec-holder in the matter of tune, limitation not running agttia‘'i 
him until the result of the appeal was known, or the rule otherwise Jell to the 
ground.ffi) An application for staying execution for costs jieiiding an “fK** 

13 not granted as a niatter of course unless evidence be adduced to show la 
the respondent to the appeal will be unable to repay the amount Jesic* 
execution ; if the appellant be successfuJ, such an appheotiou ts in hng am W) 
granted (7) 

“Such other direction,” clause (d) —The worth 
0 / a receiver or otherwise” have been added, thus autborumg tlw i 
in India to grant such relief when necessary. This proviMon "s ^ 
others would appear to apply to appeals certified by the tv^jujuiol 
when a certificate was refused, but special leave was grouttd j .Urottlv 
PnminUfpf* Thc lattoi Said that it was impracticable that ),ns 


matter, and an intimation to 


Ihciu would ho eiiective J 


(1) \'Miidcv» XIodMimr t. 

M,'370 (lUOU); ». c , -1 U L J. 101; lO 

tv. X. DIS. 

(2) MnUaranl JinUr Kiimuri r. SUtiafani 
.Taifnl Kunwrl, 14 J. A I s ^ c., 14 C. 20H, 
205 (J88G); and ae** Jtilyamonl f. 3ti«l- 
Wdrtn.r.C.SSLA 7J{HU1). 

(3) amtr«{>«t Singli v. Dwatka K»lli 
(;ii'>«b,21 I A. ITO, a.c.,22a I (I8'‘l). 


(1) Mohed. CLandra . 

SI. A. 281. 283 (IS-’O) 5 
MftdhMsuduni 1’. I. A < ( 

(5)D«arkanalU i. 'Vooma N-n • 
I W. K. 32U (J3TO) , 

(G) Ounfsh Dull *■ ‘ 

.o«.ihr.v, low. R 1H'5(1«31 

(?) lU.rr. Unryfl^sl). Hf.' » 
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being in possession, a stay of proceedings would keep the {>oailkm of fbings 
intact.” ^\’■llerc the High Court had no jurisdiction it could not l>c dirccli d 
to act, hut their Lordships ordered n stay of proci'cdings (1) The High Court 
c.in, it would seem, make an order for restitution under thii clause ns to that 
part of the decree which has been executed (2) 


14. (i) Where at any tiiuo daring flic pendency of tlin 

Increase of seeuriiy appeal the security fiiiinslied by either jiarfy 
found Inadequate. appears inadequate, the Court may, on the 

application of the other party, require further security. 

(f) In default of such fmthcr security being fiirnlslied as 
required by the Court,— 

(ff) if the original sccuiity was furnished by the appellant, 
tlib Court may, on the apphVatioii* of the n*'*|>on* 
dent, c.xccuto the decree ajqicnicd jrom an jf tlie 
appellant had furnished no such scc'Uiitv; 

(6) if the original security was furnished by flie ropoml.-nt, 
the Court sliall, so far as may lie praeticalile, .s|av 
the fiirtlicr c.xectitiou of the decree, and rc.‘‘tore tlie 
paitios to tlie position in which they ic'^jieefively 
* were when the security wlii<-li appears imulequalV 

was furnished, or pive siu-h <liiertion n•.^pl•^t^ng the 
subject-matter of tlio appeal as it thinks lit. 


15. (7) Whoever desires to obtain CNccutioii of any <iidei i: 
Procedure to enforce of Jlajcsty m Council shall apply by 

orders of In Council, petition, accompanied by a tertified cop} of 
the decree passed or order made in appeal and sought to be 
executed, to the Court from which the appeal to His Majesty 
was preferred. 

(.?) Such Court shall transmit the oider of His Majesty m 
Council to the Court which -passed the first decree appealed from, 
or to such other Court as His Majesty in Council by such order 
may direct, and shall (upon the application of either party) 
give such directions as may be requwed for the execution of 
the same ; and the Court to which the said ordci is so tian.s- 
mitted shall execute it accordingly, in the manner and according 
to the provisions applicable to the execution of its original decrees. 

(.?) ^Yllen any monies expressed to be payable in British 
currency are payable in India under such older, the amount so 


(1) Mohwh V. Satruglian, 27 C 1, 4 ; s c , 
SCI A.281; 4C.W.X.34US'>9> 

^ 121 AsUanullai.Karoonamoyi, 1 C. L. H 
j-’.'i l‘'0(1879> Tlio pro%i»ioDS of th's rule 


arc HidfT than those of tlic KcguUtion of 
noi, M to whiclt, SCO H«;L»s^n c B«n«la 
Dabcc. OW. R M*>c lllfltlrfi) 


I. 609.) 
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I 

J 

t 

I, 




i 

!• 




1344 THE CODE OF CIVTL PBOOEDURE. VmTSatfo. 

0 4^ 15. 

payable shall he estimated according to the rate of excYiange for . 
tlic time being fixed at the date of the making of the order 2 
by the Secrehaty of State for India in Council with the concur- .> 
rcnco of the Loals Commissioners of ffis Jlajesty’s Treasury fur \ 
the adjustment of hnancial trai^actions between the Imperial j 
and the Indian Governments. 

! 

"Shall apply by petition-’’ — ^Tbc practice with respect lo the Jecne? 
of His Slajcsty m Council is as follows: The original tleci-ee is given to the j 
successful part)*, or to one of the successful parties, to the appeal, That is j 

bfougUt to India, and it is the duty of the person to whom it is given to Blc j 

that original decree in the High Court from the decision ol which the aj’poal 
was prefecced, and that being <lone, the proper oflicer of that High Court will | 
Iw able to give a certified copy, or tlic Kegistrar of the Judicial Comniittcc 
will be able to do the same. In this case it was also held that where the parl>‘« 

to file it, a copy, though not certified, may 

• The party then ajipHes by petition ncconv 


"CertlRedcopy."— A. mere copy cl the printeil jiiajmcnt is not s* 
cieut.(3} The provision cannot be consti’ucd os restricting the only possi ‘ 
evidence to the ccrlified copy, but as diicctory words with the o jee * 
ensuring that propr inlormation upon the subject ot any oidor in C-ounci 
.sfioiifd be supplied to (he Court in India. Sec last poragtoph. 

"To the Court from which the appeal to Bis Majesty was 

. - -idc to the High Court, and it pro 

If an application 

, . . jt to hold his hands and rdcr the 

pAttics to tho High Coiirt.(4) It is tho duty ol the High Court to give diiec 
foccsecutiugtUc decree to the CJourt of first instance. (5) 

» Shall transmif’—Wheu a decision 
reported to His Majesty and has been ^ and it 

of Council, it becomes the decree or order of the final Com o 
is the duty of every subordinate tribunal, to whom the ^ . ppy{|.,ti 

to carry it into cxccution.(0) In receiving and filing fm f p P 
an order of His Mnjesty in Council made on appa npfrtlif'nwj' 

the Court of first instance, the latter Court does no . Xs, .,,j. r/,c 

poncr, but performs a function of a purch 

Court to whirh on order in (Viincil is \p j„ip/aivp Ij!,,,!''’/ 

enforce br execute in the manner and accordiii„ 

(I) Hum.!, Kol. BomUn. lo I- A. 4. r. ‘ 

12) -toy XMain Oww* Colaik CliumW *'• . iHW.fi. 

M,-.’ .. w. u. 4.1 m^): J-,.-™ e '■J'ti.v, .. ..rr. <’• 

j„.r.K. riov. 6 V. 320 (IRTtl). I*’! ^ ‘ 

(3) Joy'svam r. HoWk, 22 W. It. I«2 4M (IS'5“). 
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the elocution of its origmal decrees (1) The Court which formerly had, but 
no longer has, territorial jurisdiction ought, when the decree is sent to it, to 
transfer the decree for execution to the Court which has territorial jurisdiction. 
But the question whether or not the decree ought to be sent direct from the 
High Court to the Court ha^^ng territorial jurisdiction was not decided.(2) 
When the Privy Coinicil remits a case to India with directions that the District 
Court may arrive at certain results by certain inquiries, the objects and 
reasons of those inquiries, as set- forth in the judgment of the Privy 
Council, are part of the judicial record, and may be forwarded to the District 
Court with the decree of the Pn\*y Council (3) WTiere the Privy Council, 
being doubtful wbether the respondents were, on the face of the plaint, entitled 
by JIahomedan law to the full amoxint claimed by them, left the matter to be 
determined by the High Court in execution, the latter, being satisfied that the 
doubt had arisen simply from a slip m the English translation of the plaint, 
allowed the respondents to take out execution for the whole amount (4) Where 
a judgment of the Privy Council ordered execution for mesne profits to bo taken 
out first against one particular defendant (J), and only on failure to obtain 
satbfactioQ from him against the others, held that before the assets of the 
former (J) had been exhausted, attachment could not issue against the property 
of the latter, even by way of a preliminary and protective step The inquiry 
whether or not the assets of (J) have been exhausted, should be nude by calling 
u^on the other defendants to show cause why execution should not issue against 
them (3) 

*'In the manner and according to the provisions.”— Thus where, 
pending an appeal to the Privy Council, certain projK-rty forming part of the 
3 ubject*matter of the suit m which such appeal had been preferred was sold 
by auction in execution of a money-decree against the plaintifi who held the 
decree of the High Court under appeal, and the appeal to the Prisy Council 
was decreed, heU that the successful appellant was entitled to recover the 
property sold as mentioned above, by an application under the corresponding 
former section read with sect. 24t (now 47). and this right was not affected by 
the fact that the auction purchasers were not parties to the decree of the Privy 
Council (6) 

” Bate of exchange," — ” Rato of exchange for the time being fixed ot the 
dale of the tnahinQ of the order by the Secretary of State ” The portion italicized 
was not in the former section, and has been introduced as there were conflict- 
in'’ decisions on the question of the date for fixing the rate In the case (7) 
cited the words “ for the time being ’’ were construed to mean the jear in which 


(t) I’reiulali Mullick r. J-umbhounath lU'i. 
22 C 900, 972 (189o); -Gooroo Surun t. 
Hunootuan Pcrsliad, 20 W. R. 419 (1ST3), 
Garurilhu) r, Raiju Ma). 2S A 337, 339 
(1900) 

(2) Girinilm Chunder Roy c. Jarawa 
KumarJ.roC 105(1891) 

(3) Goluck CUundtT r. Mohon Tail, 5 W. 
K. 271 (ISOO) 


(1) 3Ii*crMozafl(r Ilv!>!Kia I Amc<.ruOiiia»a, 
i; W n 310 (1872) 

(5) Dhnnpol Singb t Forbe^, 23 W. R 
104(1874) 

(C) Garordhii] Prasad iMDgli r llaiju Mai, 
28 A 337,330(1906) 

(7) Psram SuVli r Ramdojal, 8 A. a.X), 
632(ISS6) 
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the amouut is realized or paid or execution taken out, and not the year in w liicli 
the decree was passed. Oldfield, J., said in that case “the rate of exchange 
being fixed yearly by the Secretary of State for India in Council, the 
rate of exchange on the date of the application for execution was the proper 
rate of exchange the decree-holders were entitled to.” But this ruling was 
dissented from by the Calcutta High Court, and it was held(l) that the words 
“ for the time being ” have reference only to the time at which the order of the 
Privy Council was passed. This case has been followed in several other cases 
in Calcutta, (2) and the matter is now settled by the adoption of the rulings of the 
Calcutta High Court. 

Coats. — The costs assessed in England are only the costs incurred before 
the Pri\’ 5 ’ Council, and do not include the costs of translation, etc., incuixcd in 
India.(3) In almost all the appeals which go to the Privy Council there arc 
costs incurred here for translating and preparing the record for tracsinusion 
to England, and it has never been the practice of the Privy Council to make 
auy order in specific terms as to these costs, and that wbenciTr a sjxcinc sum 
is aUowed by the Privy Council as costs of appeal, that is considered to cover 
the costa of oppeol in England only, nnd it has alwaj-s hetn assumed that an 
order draim m this form covers the costs in India though they are no nicn 
tioned.(4) \Vhen the Privy Council decrees not only a certain 
sum as the costs of the .appeal in England, but also awards the cos s 
in the Courts m India, the decree-holder is entitled to the 
the record of the appeal and for transmitting it to England (o) cr 
one defendant appeals successfully to the Privy Council «ml o ®' ' jj 

his co-defendants who did not appeal arc not entitled to ^ ‘ 

costs arc occasioned by the introduction of unnccess.ary an ir 
mto the record, they rrill be disallowed by the Tr.vy 
order of the Judicial Comnuttcc is silent as to interest upon 
the Judge of the lower Court which has to execute th<- 

duect payment of those costs with interest.(8) Incurred, the 

Court, cokmed by the Privy Couned, fe^st„u^r»t.mcurr^^,^^___ 

decree-holder was held entitled to interest on t c njootfd the dfcrer 

of trouslation and prinlmg, because the Privj- Council 1^ 

of the local Court and made it a dominant ^crcc . .1, fnr 

The efiect of that decree 


(1) DaUuna Mobun r. Saroda Moliun, 

J C. 337, 350(1890) 5 L-nkhpatty r. LccU- 
und, 4 I. A 137 (1877); c.. 3 C. ICl 

MtuiguiiUed. 

(2) Jlaliotncd Abdol ,H>c r G’ajrai, 23 C. 
e.c,2C.W N.89(1897) 

(3) Ooinalool Fatima t Athar AH. 15 M. 
.350(1871). 




,ll.l 


It 


15 AV. R. 350 (1871) t 
rras.iRno, 10 C. 100 (1S83) 

(C) Jlrojo b’oondJm- r. 

1C IV. R. 302(1871). 

(7) P»hi-nmun bitigU 

JJankoflndi-*. 1-? V ^7.fi n\..' t 

iiccn. and a* P . 

i,r. npi.i b""'"'';'?; < ■■ 

IS) r.vcur '•■‘v'U'”? ,1 

, 141(1677); 

li tltrtl tl I'*'" ‘ 


de it a dominant decree ns n j,.* - ^ 

is that tbe Priry Co^d, -rrce l.r-sn-e a d.m _ 


4 



V 


l^ESTSaiti>. appeals TO THE KING IN COUNCIL. 1347 

0. 45, r. IG. 

costs and interest expressly. But if no provision for interest on tlie specific 
sum mentioned, as costs in tlie Privy Council, is made in tbe order of the Privy 
Council, then no interest will be allowed on that sum(l) On the other hand, 
if the decree of the Privy Council and the decree of the local Court, confirmed 
by the Privj’ Council, arc silent on the question of interest, no interest will 
be »llowed.(2) Where a decree of the Privy Council gives interest, but does 
not clearly specify the rate, the Court should ascertain if possible, from other 
parts of the decree itself, or from other documents which may he read in 
conjunction with the decree, what r.'itc was intended to be given (3) 
When an appeal to the Privy Council was allowed by the High Court 
’in a suit instituted hy a Hindu widow as the guardian of her husband’s 
adopted eon, then a minor, but who on attaining majority petitioned for the 
withdrawal of the appeal, this petition also referred to the Judicial Committee, 
and on the petition of the respondent the appeal was dismi«sed by the Privy 
Council, the costs incurred by the widow being ordered to be recouped from 
the adopted son’s estatc.(^] If a suit is dismissed on a preliminary point lu 
the Court o! the first instance, and this decree is confirmed by the Appellate 
Comt in India, but set aside by thCjPrivy Council, and the case is remandtd 
fur the trial of the suit, a refund of the costs which have teen taxed and paid 
under the reversed decrees may be ordered by the Court of first instance, on 
motion (6) The third and fourth paragraphs of the former section as to the 
execution of a decree for costs against a surety have been omitted. The Lcgisla* 
turc by Act VII, of 1888 made express provision with regard to matter coming 
under sects C49, GIO of the former Code by declaring that the liabilities of a 
surety for costs might be enforced m execution of a decree of the particular 
Court in the same manner as if he were a party to the appeal, but the Calcutta 
High Court held that a occurity bond given by a third party for the due per- 
formance of the decree of tjte Appellate Court under sect DIO of the last Code 
could not be enforced in execution of that decree (C) The matter is now regulated 
by sect. 145, ante. Sec notes thereto A surety is not precluded from questioning 


(1) MudUun Taakooi (. Morrison, IS W. 
15 253 (1872) ; s. c., 9 B. L. R. Ap. 22 , ct 
Dakbina Klohun e. Sarods Moliun, 23 C 357, 
300 (1890), following Forester v. Secretary 
of State} cf , howcTcr, Nil Madliub f Bis. 
sumbbur,21 W R 411(1874), where Jackson, 
J., allowed interest, though the Prii y Council 
doercc w as silent about it 

(2) Lekbraj «• Mahtab Chanil, 21 tV R. 
147 (1S74); Dakhma 3Ioliun i Saroda 
Moliuii, 23 C 357 (1S90) In tla-* case it ut 
not nicntioncd whether the decree of the 
local Court, confirmed b) the Privy Council, 
allowed interest or not Sec al-o Broja 
Sundarce i Anuml Moyee, IG M R. 302 
(1S71) [cited in Fon“.ter r. Secret arj of State, 
3 C. 161, 170 (IS77)] , Amccrooiii-*!.a I Jleer 
Jfaliomid, IS W. P, U‘3 (1ST2); -Mahtab 
Chumler t. Bam Lall, 3 C. 351 (I877){ 


Gooroo Daas Roy v Stephens, 21 \V. R. 195 
(1874) 

(3) Amccroonnma t. Jlcer Slabomed, 18 
\V. R. 103 (1872) 

(4) Bistoopria v N'und Dhul, 13 3L I A. 
C02 (1870) 

(5) DorabAUy r Alxloo* Atces.S C L. 15. 
358 (1871), r r. 4 C 229 In thu ease 
interest was allowed on the amount to be re- 
funded at lb< ratoofCpcrcent from the date 
of the unlcT ina<ta on motion till rcahzation 
But interest from the time when the money 
was paid was not allontd. 

(C) Surjoo i Calmukund, 23 C. 2J2, 
215 (Ih95) Til” lUiuion in the caso nf 
Itadha Pmhad ^ingb t Pbuljuri Ke«r, 12 
C 402. was enptrKded by Ait 1 11. of Ihbr 
sell 50, amending Mit blO cf the last Codt. 
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tbe validity of the security bond in execution proceedings, ss he nas not a parly 
to the order of the High CJourt, and if the bond is invalid it cannot be enforced 
against the surety.fl) 

Mesne profits ; interest.— It is settled, law that where a decree is >«i!ont 
touching interest on mesne profits subsequent to the institution of the suit, 
the Court executing the decree cannot assew oi give execution for such interest 
or mesne profits.(2) 

Cs.611,] 16 . The orders made by tlic Court executes the’ 

Appeal from order re- ordci* of His Majesty in Council, relating to 
laiiDff to execution. sycb execution, shall be appealable in the 
same manner and subject to the same rules ns the orders of such 
Court reiating to the execution of its own decrees. 


Appeal.— An appeal to the Privj* Council will lie m of right from tie order , 
of a single Judge of the High Court as to execution of a decree of the Priv)' 
Council when the property is over Hs.lO.OOOfS) IVhclher or not aa order 
under the rule ia a ministciial proceeding, if a judicial discretion is exercised 
fch?reundcr, it may amount to a “judgment " under acet. J5 of the Charter wnd 
may be appealable. If in such exercise of judicial discretion n Judge usurps 
jiirisdiDtion, tbist alone would boa valid ground of appeal, (f) 


(1) Gmndra N«tb Muierjee f. nc;oy 
Gopal. 20 C. 216, 240 ; e c.. 3 C. W. N. S4 
{I80S). 

(2) Sada Sira Filial v. Ramahnga FUlai, 
S I.A.219} I5B L.R 383; 24W.B.J03 
(I8»5), Rom Kanyo v. Gootoo PrasuoBW, 
10 \Y. R. 30, 31 (IS71U PaUiomtilin »•. 
UBiciftl Truatco of Bco;;al, 8 C. 178 (ISSl); 
ChumJst Coomiir v Gonesh, 13 C. 2S3, 290 
U8St5), butsce Leclanund Bin^^h v. Lofechml- 
pur, 14 IV. ft. P. C 23 ; 8. c., SP.h.R. 605 ; 
13 5l f. A. 490, 490 (lS70)j Gooroo Dasa 
Royp Stcpbcwi.SlW. U 19o(lS74); T«ni. 
roonoo* Radhajeebun, 14 W. 11.483(1870); 
Latl Koocr i'. Sobadra, 3 C 720, 725 (1873) ; 
Gogun CTiundcf c Z/«w?J«y, S C. P. ft. 163, 


101 (1879); AninacUdtam v .frutwcWlam, 
10 M. 203 (1801). ^ 

''McincProSt*.” T r 

(3) lilinand r. £«c).iniputS/n?.5» 

»Vm, . I'r 

•/. LccbDiind r. I.skcbmii.ur. U «• 1 • " 
0 I A 4, nt ifi f- e. 6 n 4S- [1 ; 

to 1- 

■w,’. .bji. j"*-- • "'’tS .» 

■.V. t. to to' 



ORDER XLVI. 
Reference. 


1. Where, before or on the hearing of a suit or an appeal 
Reference of question iu which thc dccrcc IS not suhjccl to appeal, or 

to High Court. where, in thc execution of any such decree, 

any question of law or usage having the force of law arises, on 
which the Court trying the suit or appeal, or executing thc 
decree, entertains reasonable doubt, the Court may, either of its 
own motion or on the application of any of the parties, draw 
up a statement of the facts of the case and thc point on wliich 
doubt is entertained, and refer such statement with its own 
opinion on the point for the decision of thc High Court. 

2. The Court may either stay the proceedings or proceed 

Courf may pass deere« notwithstanding such reference, 

contingeoi upon decision and may pass a decree or make an order con- 
of High Court. tingent upon thc deemon of thc High Couit 

on the point referred ; . 

but no decree or ordei made sliall be cxecutorf in any case » 
in which such reference is made until the receipt of a copy of 
tlic judgment of the High Court upon the reference. 

Keferenec. — iVnj" Judge may make a reference provided tbc terms of 
the rule are complied Avith (1) This rule applies only when doubts arise in the 
hearing of a suit, or appeal, or execution, or other proceeding. It was not 
intended to apply to supposititious cases, which do not actually arise in a proper 
proceeding before thc Court (2) It docs not authorize a reference except on a 
point arising in a litigation between parties, or in a matter wliertiii the Court 
is called on to adjudicate, th.at is, to pronounce, on the opposite pretensions 
of contending parties (3) So it has been held not to apply to an application 
by thc alleged trustee of a mosque for permission to p-ant a lease of lands alleged 


(1) Fee Abdul Cafiir i. Albyn, 30 C. 713 
(1003) [referenee by Monjif]; JUhamad 
Jt«)i Zskeria «• Abtusdbhai, S3 R. 327 (1000) 
[reference by Di'.trict Judge). 

(2) M'lisms 1 II*}i Zakeris « .\hmadbbii, 
rupra ; *• c., 3 Rem. I.. U ?r>S R. 2S, ,Ael 


XXIII of 1$6I, wu lu-lil not to apply to 
applicattom f<w rcvicv ItoDomally Deo r 
Itam Sailor, 17 W R. 93 (1S72) 

(3) Yasbrant Xaravan r De Sooaa, 12 11 
7S(1S'57) 
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to belong to tlie mosque, (1) or to an order fining a pleacler.(2} The proceecling 
in which the reference is made must be one in which there maj be a decree, (3) 
and in which such decree, when passed, is final.(4) For in oppenlable cases a 
remedy to correct possible error is provided by the appeal. The question 
must be one of law, and the Court cannot make a reference on a point merely 
on the application of the parties unless it entertains a reasonable doubt upon 
the matter; (5) nor on a point on which a Division Bench of tlic High Court 
has e.vpressed an opinion.(6) A Judge cannot ordinarily entertain a reasonable 
doubt on a point clearly decided by the rulings of the High Court of his Presi- 
dency, unless the authority of the decision can be questioned by virtue of anything 
said or decided in the Privy Council (7) In r. 1 the words “ or f7ie co^islrucfm 
of a doeum£nl which con$iruction nicy aiffeci the vicrits" h'avc been omitted as 
they are sufficiently covered by the power to refer any question of law. Tlic 
alterations in r. 2 are verbal only. It has been held that a Collector hearing an 
application under sect. 23 of the Bombay Jlamlatdar's Court Act, IflOfi, liM 
no power to make a reference to the High Cotut, not being a Court trying a suit 
or appeal or executing a decree (8) 

Presidency Small Cause Courts.^cct. GO of Act XV. of 1882 provides 
for a compulsory reference where the Judges differ in opinion as to any ques icw 
of law or construction of a document affecting the merits, and also wlicio, in 
suits exceeding Rs. 500 in amount or value, any such question arises upon 
which the Court entertains reasonable doubt, and either party bo ' 

The provisions of rr. 3-5, so far as they arc applicable, are deemed 0 app J 
as if such reference had been made under the present tules. 
said (10) not to be on easy matter to make sect. C9 dovetail with ^ j. 
rules, and divergent viow.s(n) were entertained upon t he giies ton 

(1) Jlfahscniul Haji Zfticcm (' AbmadbhAf, 

25 B 327(1900) 

(2) YaaliTant NarAyanr Do Souza, 12 B. 

78 (1887). 

(3) Soo Rampliul t'. Durga, 7 A 816(1685). 

(4) Krislina Nath tv Ram Kumar, 7 C L. 

R. H4 (ISSO) [where the matter referred 
could bo made subject of second appeal] ; 

Secretary of Staler Fazal All, 160.234,236, 

239 (1891) [objection OTcmiled]; ftfahant 
Isbwargar r. Cbadtuama Slanabhai, 12 B. 30 
(1837) [ntDonnt of sccarity required on grant- 


n.ir.i Zopt'x 

I, R 259 (19U> w , 

BJeBcnode Ball r. Rim 


Oriental Ixian Association r. Ifateli, 17 B. 73.^* 
(1892) [a qOMlionarhinj; in elocution cannot 
Iw referred oTccpt where the decree fa finalj : 
fit ff Monohitr 3fooler]ee, 6 G 766 (f679) 
foriler on appliesHon for Probate not l»'in;; 
final cannot bo referred] j *.0., 0 C L. I*. 22S. 

(.'») Cf. HurUh Cliundcr r O'Brien, It W. 
R. 2tS (1870). 

(0) Nani Koll r Chlmn Bho-Je, 13 B. 6-1, 


rlin^f Jjioreti->'«‘''^' ' 

„ v,9i 
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sect. GO w.is controlled hy tlicm. It is noAV unneccs-sary to furtliet considci tlie 
m.itter, as by Act IV. of lOOG the Presidency Small Court Act was aineiuled 
\rith a % iew to remove the difficultie.s which had been experienced. 

3. The High Court, after hean«^ the paitics if they [». 6 i 0 .] 

, , . . V appear and desire to he heard, shall Jecide the 

Court to he tranamitted. point SO referred, and shall transmit a copy 
accordi^giy^^*^”^ judgment, under the signature of the 

Kegistrar, to the Court hy Avhich the reference 
\Yas made ; and such Court shall, on the receipt thereof, proceed 
to dispose of the case in conformity with the decision of the 
High Court. 

“After hearing the parties.” — The rule ha^ here been oUeied, as the 
language of the former eeclion might, if strictly interpreted, require a hearing 
of the parties even though they lind not appeared 

“Dispose of the case."— The word *'case" in the last part of the rule 
refers to “ the case ” in the first part, showing that what is intended Is the suit 
and not the subject of the reference (1) Where the Small Cause Court passed 
a decree for the plaintiffs, but contingent on the opinion of the High Coiut, 
and on the reference the latter decided that upon the plaint before the Court 
the plaintiffs could not recover, it was held that the Small Cause Coiut had no 
jurisdiction to allow the suit to be withdrawn, but on receipt of the copy of 
the judgment of the High Court was bound to enter judgment for the defendants 
Had the case been referred in an intermediate stage, the final judgment being 
withheld until the decision on the point referred to the High Court, the Small 
Cause Court would then have been in possession of the case ; hut having pro* 
noiineed judgment contingent upon the opinion of the High Court which opimorv 
w.as against that judgment, there w.ss only one course to take (2) 

Review. — The Judgment pas.sed by the High Court is not » decree or 
order within ebause (h) of 0 XLVII r I, but simply a Ktatemcnt of the pounds 
in conformity with which the Subordinate Judge is to dispose of the case as 
provided by this rule (3) A review is expressly gi^en by that order and rule 
in the case of a judgment on a reference from a Court of Small Causes, but not 
one from a Subordinate Judge exerciMug the powers of a Small Cau'O Court (4 ) 

4 . The costs (if any) consequent on a reference for the [$.620.] 
Costs of reference to decision of the High roiirt shall he costs m 

HUh Court. f]lQ case. 

Costs. — Costs “ in the ease ” means costs of the suit or up|>eal, as iii r 1. 
this rule being the one under which the costs are dealt with and the costs lioing 


(1) Yule I Jtaliemeil Hrtsssin, 24 O. (3) Itsmchaniln Bal>s]i • .s.iti«raTn Vtnt> 

li'itiS'iG) >»k. ion nifiRV) 

(2) n. (4) »• 


r 
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made costs io this case.(I) Under this rule the costs of a reference cannot be 
dealt with separately, but must be dealt with when awarding the costs of the 
suit. They are, however, in the discretion of the Court, and need not nccf'ssarily 
follow the event of the suit (2) 

[s 621 ] 5. Where a case is referred to fcfie Iligli Court under rule J, 

Power IO alter, ete.. Coiiit May return the case for 

decrees Of Court making amendment, and may alter, cancel or sec 
refereace, asido any decree or order which the Court 

making; the re/erence has passed or ma^e in the case out of which 
riie reference arose, and make such order as it thinlcs fit. 

" Aniendment." — -The case may be returned for atnendmenf, as in the 
decision noted below.(3) 

[3. 646A.] 6. (1) Where at any time before iudgnient a 

, , which a suit has been instituted douhts 

HSTourt V&S « whether the suit is cosaiz.-ihle l.y a t'eMt of 
to lurisdiction in stoaii Small Causes or is not so cognizable, 

submit the record to the High Court with n 
Statement of its reasons for the doubt as to the nature of • 

. (2) On receiving the record and statement, the j 

may order the Court either to proceed with the suit or t 
the plaint for presentation io such other Court ns Jt m > 
order declare to be competent to take cognizance of tue 

[S.646B.] 7. (1) H'flcre it appears to a 

PowerinDisttirtCoart suliordmate thereto has, bt „ 

M suBmft for revision ously holding a SUlt to be cOpi j.p.' go 
proceedings ftatl under ^ q,«o 11 r-Tuses or not to i'- 

mistake is to Jutlsdlc- Court of wnall t lUiisdictiori 

lion Jn Small Causes. cogniz.ablc, failed to cxcrout ^ 

vested in it by laiv, or exercised a 

the Pistrict Court may, and if required by ^ for 

the record to the High Court ivith a 
oonsidcTing tlic opinion of the subordinate t 

the nature oi the suit to be cnonoous. 

(2). On recei^ng the reeon) and stateuu'nt tiu Mi„ 

may »i«.?*e.Mirh order in the case as it think.*? ‘ ilct-n'o 

(:t) AVith icspect to any prowdings sn > ' I , 

ulmiitted to n.e High b'oiiTt tlu.s ru . 


in anv c.asc submitted 


(1) Ntc4 I, M<>tlii>ora U-vt I>iimi>ni. 

V .IIO, 

fJ> Jl 

If) • ftni^Utry .-f SUt., :U» 
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High Court may malce such ordCr ns in the circumstances appears 
to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply 
with any requisition 'which the District Court may make for any 
record or information for the purposes of this rule. 

Power to refer. — VII. of 1888, sect. 60. Rule 6 applies only to a 
case before judgnieiit.fl) 

Submission for revision. — It Las been held by tbe Madras (2) and Cal- 
cutta (3) High Courts that the Judge is bound to make a reference if one of the 
parties requires him to do so. The Allahabad Court has, however, held 
that the word “shall” in the former section %ra8 not mandatory but 
directory, and that before a District Court could make a reference under it, it 
must be of opinion that the Subordinate Court has erroneously held upon the 
point of jurisdiction in regard to the particular suit before it, and that therefore 
the matter was one in which the interference of the High Court should be 
sought (4) 'When a reference is made to the High Court under r. 7, the Court 
which makes it should state its reasons for considering the opinion of the Sub- 
ordinate Court with respect to the nature of the suit to be erroneous (5) Not- 
withstanding sect. 10 of the Provincial Small Cause Courts Act, the High Court 
has, on a case being submitted to it under this rule, full power to consider tbc 
matter of jurisdiction or to deal with it on tbc merits, so as to do substantial 
justice without putting the parties to the expense of a fresh trial Where a 
suit cognizable by a Small Cause Court was tried both in the MunsiPs and 
District Judge’s Court without objection to the jurisdiction, held, on a second 
appeal to the High Court, that tbc former section must be read with sect 10 
of the Proidncial Small Cause Courts Act, so as to modify its full effect in a ca%c 
wrongly tried by an ordinary Ciidl Court and taken in appeal to the District 
Court : both parties baMng submitted to the jurisdiction it was not competent 
to either of them on second appeal to plead the want of jurisdiction, so as to 
render the proceedings taken in the suit void (6) In a suit for damages on 
account of use and occupation of land brought in a Court of Small Causes, 
exception was taken to the plaintiff’s title The plamt was returned by the 
Judge, under sect. 23 of the Provincial Small Cause Courts Act (IX of 1887), 
for presentation in the ordinary Civil Court, and it having been presented to the 
Munsif, who tried the suit, and passed a decree in favour of the plaintiff On 
appeal the Subordinate Judge rc>crscd that decree, holding that the Munsif 
had no jurisdiction to try the suit Held, th.at under sect 23 of the Prowncial 
Small Cause Courts Act the order of the Small Cause Court Judge was regularly 
made, and the ^Iiinrifh.id, therefore jurisdietiontoenterlainfhe phaint SetnUc • 


(1) Divrahbai t'. SacIvilurJaii, SI II. 310 
(1890); B. c., 1 Rom. L. H R30 

(2) Simeon t. McMastor. 13 St. 311 (18O0) j 
•n<l Iho fact that an appeal Uy to the 
Irict Judge from the ertler made hj the Pia 
trict Miin'it ilul not preclude him Iron 
mating the retcmice • ih.atp 310 


(3) Sureab Cbamkr r Kri'to Itaopini, 21 
C 219, 251 (1893) 

(t) SIsdan Gvpal r Bha^an lias, 11 X, 
301 (18»8) 

(5) Clihotu r Jaarabir, 2S 293 

(6) bnrrah Clinnder r Knste Rarpini, 21 
<' 219(1893). 


/ 
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It is doubtful wbetber the Appellate CoiTct would liavc hecn right in dismissui" 
the suit for want of iurisdiction, even supposing that the order made uudfr 
seot, 23 of the Provincial Small Cause Courts Act had not expressly confcircd 
juriadiotiou upon the Munsif.(l) This rule does not ajiply to every case m 
which a Court of Small Causes has failed to exercise a jurisdiction vested in it 
by law, or has exercised a jurisdiction not vested in it hy law, but only to a 
restricted number of such cases, namely, those cases in which a Cmut of Small 
Causes bag erroneously held a suit to be, or not to be, cognizable by it. llTicre 
no question as to the Court’s jurisdiction was raised by cither party, 
and the Court of Small Causes proceeded to judgment as if the case was properly 
cognizable by it, the High Court refused to interfere upon a reference made by 
the District Judge purporting to be made under the former section (2) 
The rule is an enabling one, and docs not out down the jurisdiction of the appellate 
tribunal (3) 


(1) BUhamaya Dasya V. Nitya Hari, 23 C. (1002). 

425 (1805) (3) SrJ Raja Sfnahadri v. OieUMtie B!i»* 

(2) Ram IaI v. Kabul 8ingU. 25 A. 135 drayya, 30 M. 41 (IBOO). 



ORDER XLVir. 


lievieic, 

1. (i) Any person considering liiniseU aggrieved — [s. 623.3 

Application for rertew («) by a decree or order from wbiclx 
ofiudfmeot. an •'vppeal is allowed, but from 

which no appeal has been preferred, 

(6) by a decree or order from which no appeal is liercby 
allowed, or 

(c) by a decision on a reference from a Court of Small 
Causes, 

and ^Yho, from the discovery of new and important matter 
or c\’idencc which, after the exercise of duo dihgenco, wos not 
within his knowledge or could not be produced by lum at the 
time wlion the decree was passed or order made, or on account 
of some mistake or error apparent on the face of the record, or 
for any other sufilcient reason, desires to obtain a reWew of tlio 
decree passed or order made against him, nmy apply for a review 
of judgment to the Court which passc<l the decree or made the 
order. 

(.'?) A party wlio is not appealing fiom a decree or order 
may apply for a revnew of judgment notwithstanding the 
pendency of an appeal by some other party except where 
the ground of such appeal is common to the applicant and the 
appellant, or when, being respoudent, he can present to tlie 
Appellate Court the case on which he applies for the review. 

Application for review of judgment. — This rule corresponds w^th erct. 

376 of Act VIII. of 1839. That section was modified ty sect C23 of Act X. 
of IS77, l>y which Act the suh-clauses (o), (6), and (c) were substituted for 
“ h>j a decree of a Court of orig^mljurnthciionfrom uhtch no ap]>cal shalUiavc been 
prtferred to o Supreme Court, or hj o decree of a Distnct Court in appeal from 
\eltieh no appeal flail lore l>frn admitted If/ lie Sudder Court, orlaja decree of lie 
Sndder Court from icHeh eitler vo appeal mar/ lore leen preferred /.> Her Majeity 
in or on npj^cl la\inq hren preferred no proceedttigs in tie siiil lari fceni 

tranfiuilled to Her Majedy i« foi/rci/,” the words "and tnipurtant ' "after tie 
ejcrcifc of dt«* diUijafee,” "or order made or an accouht of tome mt^tale or error 
,ij'j>'irenl on tie face of tie record," " or order niaJe" and the second clause were 
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r. 13).(i) Whtn an appeal has been disimssed under sect. 551 (now 0. XLI. 
1 '. 11), the Lower Court has no jurisdiction to rei'iew its judgment or decree, 
that decree having merged in the decree of the Appehafe Court.(2) The Cod*' 
of 1859 only referred to review of decrees ; but where a Judge had reviewed 
an order passed confirming a sale in execution of a decree, the Privy Council 
did not treat that review as a nullity, bat dealt with the case on its mcrits.(3) 


Clause — 'The admission of a special appeal debarred a rc^cw, even 

though the person applying did not prefer the appeal ; (4) likewise if the special 
appeal has been tried and disposed o£.(5) In such a case the Lower Court could 
not review so ss to modify the substance ol its decree, but it rcught lor the 
purpose of correcting a clerical error ; (6) but if n review be applied for in proj>or 
time and before an appeal has been preferred, the Judge was held not pi evented 
from proceeding upon the application for review by the subbcquent presentatjon 
of an application to appeal to the Privy Council, and be had full power an 
was bound to proceed under the application for review ; (7), but 
application for leave to appeal had not been granted, and the JJadras Jg 
Court formerly held that the preferring of an appeal subsequent to the ^ 
tion for review, atays the review procec^g8.(8) But the Ailaha a » 
Court apparently hold a contrary opinion, for there an order passed on re » 
purporting merely Co amend the original decree, was held to nmoiw o 
decree superseding the original decree, and an appeal » t,.,..), 

not be heard as the decree under appeal had ceased to cxist.f } 
of the Madras High Court has now held that the review 
stayedbythcpteferringofanappeal.dO) An applicant may 
and apply for a review, (U) as bythc cancellation of the orde l,t(t 

the appeal it may be taken that no appeal had been /joj' 

not where the appeal instead of being withdrawn is actua j 

Clause (c).— This does not include a judgment o» ^ iv'jrjdroi 

tlin.atc Judge exercising the powers of a tSmall Cause ‘ . - — — - 


ordinate Judge exercising the powers c 

(1) Bibi Mutto V. Ilahi Bcgaio, 0 A. (i5 
(ISS3) , Ifariliar r. Uudda, 13 C. L. B. 3S-1 
(IS63); Poresh Wiitli v. Khctlro Jtonec, 20 
IV. R. S8i (1873) ; AU Axim r. para Jlanicb, 
12 \Y. It. 195 (ItCO): Hakjnigir v. Sasdeo, 
17C.W.N 031(1911). LalCliclNarainv. 
r.ampal, ICC. w. K. 043 (1911). 

(2) Peary Jloljan t. Molicmlra, 4 C. 1*. J- 
500 (IWjO) 

(3) G«rilli.'»ri Smgli v. lliirdco Natain. 3 1. 
A 230, 20W.1; 41(1870). 

(1) Lucas e, Sivphca, 9 tV. It 30l (1&6S). 

(5J ita; Ilfurec t. SloliaUco, 11 W. It. 5U 

(0) Oomanun'l t. Pottiili, 9 W. It 4,1 
( 1808 ). 

( «) llhiuTUt Clmivl, r r. Rant Guii^'»^ 5 tt. 

It OOdSC,); It I. K.r.R SOij Tl.a«-‘"T 
IV"<a<l r. Italurk Itnoi, 12 C. !<■ R« (lj‘‘'3)» 
Ifurl.un^r Tl:.iUnrl*r.r.hed. 13C* I. It. 


(1883). 


7 M 103 
. PeJ. 


1P"5) 

F.l!, 


• . . 

c ffliiwa: r-"''"'- 

iiwe,, l!.r. K.id r 
Horn. tt. 81- ' f,,,t *oc 

.\Ioiaad. !*< c. f'O ' ’ 

r«r? r. ® '• ’V,*! tU-t-u-'l f* 

wlicns lL»' ri.,ii “ 1" 

ctuble anaj'j'lK'-v'"’'* ^ 

u "• '■ 
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High Court has held that Sfct. 17 ol the Provmcul Small Cause Comt Act is 
merely directory and not mandatory, (1) hut the Calcutta High Court has held 
the contraty.(2) 

“ Discovery of new and important matter or evidence.” — ^Though 
review is allowed on this ground, the Privy Council have recently pointed out 
that the Code exacts strict conditions so as to prevent litigants lying on their 
oars when they ought to be looking for cvidcocc.fS) It must be shown that 
it is prima yaei'e evidence in the cause. (4) The new evidence must be cleat and 
conclusive.fS) It need not be sufficient -per se to show that the previous decision 
was wrong, or be such as to cause an overpowering balance of evidence in favour 
of the applicant (6) But the discovery of evidence not originally available 
tending to prove that a decree had been obtained by perjury is ground for on 
application for rcvicw.(7) A judgment on special appeal c.annot be reviewed 
merely on the ground that new c%ndciicc to prove a fact had been discovered, (8) 
inasmuch as it would Lave been inadmissible to impeach the decree on the 
hearing of the special appeal itself ; (9) though it might be good ground for an 
application for re\4ew to tie Lower Court (10) 

There has beeu a conflict of decisions as to whether anew and authoritative 
esposition of the law is or is not new and important matter justifying the grant- 
ing of a review. On the one band it has ^en held that the publication of u 
decision subsequent to the case sought to he reviewed being decided was ground 
for a review, (11) that where aieview was sought on the strength of a Full Bench 
decision it should have been made within ninety dap of that decision,(I2) and 
that where a review had been properly gr.«nted the case should be governed 
by any new exposition of the law laid down since tie date of the original 
decision ; (13) also that the decision of the Privy Council m on appeal is “ new 
and important matter ” for the purposes of an application for rc\new m resjKct 
of a decree made on a subsequent accrual of the same cause of action ns that 
on which the decree appealed against was based (14) On the other hand it 
has been, held that a subsequent Full Bench case overruling the authority on 


(1) Ilanissami i’ Kurisu, 13 (L ITS (lb$‘J> 

{2) Jogi Ahir t. IJialien Ddyal, IS C SJ 
(1S90). 

(3) Kcssowji Iwur f G I. 15y Co , 11 
C. W. X T2I (190T) 

(4) Ram Dhun «. Joy Xaraiii, 12 W R 
53(5 ; 8 B. L. R. 30. note (ISOO) 

(5) Uccra Lall r. Ram TarueV, 23 U R 
32J(1S75): 8CC Mahabir Prasad « Collector 
of Allahabad, 30 .V. 277 (1911), «litrr a suit 
had been di«[ni"ort on two grounib, new 
evidence on one alone u not ground for 
review. 

(5) /nrc.\rr»r.ao, lOM 73, 131 A 105 
(ISSO) 

(7) Munshi Mo'uful r. .‘’unndra, 10 C 
W. X. KXtJ (1912): Abilul Huq r Abdul 
HaGi, U C. W. X. C'‘3 (1910); LaLhmi r 


Xur All, 38 C 936(1911): 15C X 1010 

(S) Bbyrub Xath i Kally Cbundcr, 10 t\ 
R li2(lS71) 

(9) JacLanimal t Palocappa, 0 31 li C. 
4bl (1870) 

(10) Panelianaot R.idliaXatb, 4 I> L. R 
213(1870), Xand Kbbon. (tn rr tb< Petition 
of), 32 A 71 (iniiO) 

(11) Achuta ( Mammaiu, tO 3L 357 
(1886); Hanoi: I^nba'l r, Radba Per^had, 
15 W i: 143 (1871) 

(12) Porboi DyaiiutocUab, 10 W R 415 
(I8CS) 

(11) Sbama Chum r Bind^buo, 9 W. R 
ISl (l8CS), llura Boodbo r KoibAb 
Cbumkr, 6\V R. 100(1866) 

(11) Waphi-lar Maaludin, 1515.350(1888). 
Ram Lair KaU».33A 500(1911} 
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which the Judgment sought to be reviewed bad been based, (1) or the disco^er 3 ' 
of a fresh authority,(2) were not grounds for granting an application for Tcvle^\. 
Itt the la&t cited case it was, however, held that when a Court is satisfied that its 
judgment had proceeded upon an erroneous view of the law this rule allovs 
a review. A new exposition of the law is, howevei, not a Just and reason- 
able cause for not having applied for a review within the time prescribed for 
euch application.(a) 

" After the exercise of due diligence.” — This is the effect of the decisions 
in. the cases cited, (4.) iu the second of which it was held that although the 
petitioner stated he did not know of the existence of the evidence at the time 
the suit was tried, it by no means followed that he ought not to have Inioan of it, 
and that if he bad made due search he might not have discovered it. 

“ Could not be produced.” — ^This must be proved to the satisfaction of 
Che Court before it grants an application for review; (5) but an application 
for reviewhaving been admittedon other grounds, fresh evidence may bo rcceiwd, 
though no reason has been assigned for its non-production at the original 
trial.(6) 

‘^At the time when the decree was passed.”— This rule docs not 
authorize the review of a decree which was right when inatlc, onthegriuUKloi the 
happening of some subsequent eveut.(7) 

Mistake or error.” — If the mistake or error is on the face of the JudgmNit, 
or if it is shown that the decision has proceeded upon a mistaken view o i' 
law, (8) or if the ciroc be on the face of the record, (9) or or the face of the ju gmen^ 
or the decree, it is clear that it is irregular and incorrect or not iii comp laucc 
with the provisions of the law, a review lies.flO) The absence of a forma mt i ^ 
on an issue tried and decided by a High Court is not nu error ea hug or te'w 
of Jndgment.(ll) 

“Any other sufficient reason.”— ^Vhilst an error on 
ground for rcvucw,(l2) the reason is not confined to either posi i 


(1) Amrit Lai r. Sfadho Das, C A. S02 
(ISSl) ; FcctU'»o3IaiIbubCbuD(Icrr. Radlaka, 
7 IV. It. 105 (18G7) , Dwarkanalh r. JIaniefc 
ChunUcr, 9 tV. It. 102 (18CS). 

{2) VeUaya r. Jaganatha, 7 31. 307 
(18^3); SCI* also Same Fcnlml t. Kadlia 
rcr-haj, 15 W» It. U3 (IMI).- CJiawU 
Cliaran f, Monoranjaii, 17 (XL. J.4ir«(l013). 

{3) Slianift Cburn r Ilindabun, 0 \V. It. 
Ibl (1803)} Rora Boodho r Kojiash 
Chnndvr. G SY. K. 100 (ISGCJ; I'uncbanan 
» Guruda'*, 9 11 . Ifc It. 187 , 18 tV, It. 317 
(1872) 

(i) 8< clBiialti r. ntiam Soondurto, II 
IV. It 20 , 8 11. U n. .\pr. 37 (1870) ; Hwa 
1 aU r. I'.am TweeV, 23 W. It. 323 (1876) 

(&) Dtrarkansdi i KIsl»'iih1l. Manh. 663 


'^‘(0) ^ "■ '■■■ 
.V. a 310 (1809). 2TI..I. 

f71 KolaL'ifir. *• „ 

107; ^C.W.N.725ttr«fW}< - 

(8) SUanjpClisndv. Fai H 



M A. 170(1889). , ..fTt-LJ-DC 

(10) Dartiamclio »•. Fiiunf* . 

(I8e.s). 
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or new evidence to be brought forward which could not be prodneed on the 
first hearing (I) iVnd the cases do not limit the discretion of the Court, in 
saying what reason is good and sufficient or what may be so far requisite 
to the ends of justice as to support an appheation for review.(2) The Court 
must decide this in each case on its own circumstances. The reason must be 
one sufficient to the Court before which the application for review is made. 
It may depend upon a question of law or upon a question of fact or of mixed 
law and fact. It is not limited only to the cases in which the right to review is 
extended in England (3) It cannot, moreover, he treated as an universal rule 
that no point can be raised on an application for review which has already 
been discussed and decided on the original bearing or that no new pomt which 
was not raised on the hearing can be argued on the application for review, 
In each case the Court must consider and decide whether a review is necessary 
to correct any evident error or omission or is otherwise requisite for the ends 
of iustioe.(4) The following cases therefore ate cited, as instances only, of the 
exercise of the power, which, however, is not limited to such cases Where a 
Court wrongly excluded material evidence; (5) or refused to admit additional 
evidence on appeal ; (6) or the parties and the Judge were under a misappre- 
hension os to the contents of a document, or the Judge alone was misled on the 
point ; (7) or the Judge in deciding the case omitted to consider the cfiect oi 
important documentary evidence filed with the plaint, which was not taken 
issue upon, and which materially affected the merits of the case; (8) or the 
question of limitation ; (9) or discredited material documentary evidence with- 
out in-specting it, or declared the report of .a Commissioner unworthy of reliance 
because he was a muharrir,(10) or omitted to try a point which was urged before 
him, (11) by mistake ;(I2) or had placed the onus of proof on the irrong party; (1.3) 
It was held that there was sufficient ground for granting a rcMew As also 
in the case of omission to serve the respondent svith notice of appal 
and his consequent absence at the hearing ;{U) or the tlisnii»«,*.l of a fuit for 
non-joinder of parties necessary under sect 8.7 of the Tramfcr of Proji. rty 
Act; (10) or the dismissal on the technical ground that the stamp was origiiiMy 
insufficient, but which was subsequently found to have Ikth 


(1) Reasut IIoBacin t Abdullsh, 2 C 131; 
3t A. 221 (1876). 

(2) Ib. A» to the generality of those 
lorms, SCO Copal Chandra Ijihiri r. Solomon, 
13 C. 02 (1S«6) ; and the caw" in nest note. 

(3) Amir Ilasan r. Ahmad .Mi, 9 A 36 
(18SC) 

(4) Chintamam r. Pyari Blohsn. 6 B I» P. 
170(1870); 15 R. F. B 1; Bhawabal r 
Ila]ondra, 5 B L. B. 321 (1870); Ilureo 
Porshadt.NondKi'hore, 171V.P, 479(1872); 
Kalu r. Vishrara, 1 B. 5lS (1877). 

(5) Beasut o. Ab<lullab. 2 C, 140 ; 3 I. A 
221 (1876). 

(0) Bam Wl *■ Bnng IaII, 17 l\ II 47 
(1871) 

(7) Copal Cliandrs r Solomon. IS 0 f-i 


(I8S6) 

(8) MahaJcTa r Sapptnl, I M S’.tf- M^7/l 

(9) Ramo Bai « Dtyal 1* j’ ■ 

391 (IE9t) 

(10) Abilnl Rabun r. lU I ,yi 

(1877) 

(])) Ha^nn Abr /' • , 

131(1871), 

W B 223 (ISC'/;, 4 , ^ 

(12) Wla^rlfwi.1,.11 ■r'l'--- 

p c lit'!: ' ■ 

(i<) -r ^ . 

.... , 

M O'y/j. 

m, /i 

A. r. f A' 

f ^ 
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whore the point was raised for the first time in delivering jndgment ; (1) or 
the Judge had made an error iti calculation; (2) or had based his decision on 
a decree which was subsequently set aside on appcal.(3) The production of 
an authority, which ought to have been but which was not cited at the first 
hearing, laying down a view of the Jaw contrary to that faten by the 
Judge, is sufficient ^ound,(4) though formerly it was held othorwisc.fi")) So 
where the Privy Council had given an authoritative exposition at variance with 
the decision of the High Court on which the decree sought to be reviewed had 
been based a review was allowed (6) 

A decree against a minor properly represented in the suit cannot be re- 
opened on review by the minor on attaining majority, on the ground tliat the 
decree did not reserve an opportunity to lum to show cause against it on attain- 
ing majorityd?) but otherwise where the Court passing the decree in terms of a 
compromise against a minor did not inquire into the circumstances which led 
to the filing of the petition of compromise nor granted any leave to compromise 
under sect. 462 (now 0. XXXII. r. 7) (8) U’'hprc, however, he scehs to set 
aside a decree on the ground that the compromise made by hh guardian and 
on which the decree was based was fraudulent, his remedy was formerly held 
to be by suit and not by way of revjew.{9) But by a later decision it was hold 
that fraud practised upon a party in connection with a petition of comproimse 
was A good ground for reWowing the decree made thereon (10) A mistnVc m 
copying out a petition of compromiso may not itself be a good ground for review, 
but coupled with an allegation of fraud it is (11) 

A review has been refused to bo aflowcd on (he ground that if the .ic s 
had been better or more fully placed before the Court the decision would aNC 
been di{Iercnt.(12)cvcn coupled with the fact that there was a subsequent 
of the Privy Council on the point, the petition being seven years after ( u* ' 
sought to be reviewed ; (13) or merely to supply defects on the part 
in their conduct of appeals; (14) or toenable the Court to reconsider • ’ K-y,,,! 

on the samn evidence ; (ID) or on the ground that the Court improjic r 
to examine a witness, if the objection was not tahen when the . 

}»y the Court of Api»eal; (1C) or (Jiat the Court’s decision is con r. j 


(J) Gungspersliod v. SrithArsni. IS i. 
(ISSt) : Sulliman r. New Oriental HanV, I.** 
B. 374 (1890). 

(3) Jljrxa Altbwr r. ^luUtck, SB W. Ib M 
(1875). 

(3) Moorarce r. Mahomed Aknial,23 tV.ll. 
101 (1871). 

( (] Muhammad Yd^u( v. Abdul Italimnn, 
10 I. A. 101 (1889); Jatrn r. Auhhil. SI U 
336(1690) 

(5) I'n''m r. D-whecr, I C.163; St W, II 
3W (1«75). 

(0) Ilnnco Temhad i*. Radha IVi^had, 15 
IV. R. I (3 (1871) 

(7) Cur«andiv> r. I^Adhavahii. 10 R. .571 


Rarhamden r Riiursi, .3 ('• b -f- 
1 5 MvaUo.'tu-'I.ootii'he TaralVaMnna. 
012(1881). 

Raalk Chandra r. Itajanl Ranirn, tu 
K. 280 (1W5). 

! aiumler amrn Ix-'hiwan’, 

j’aVub Ram >' t''"” I^ocbtin. 19 U. >■ 

*r’Lnnon-.(hr.Jml «>".'l'. 

t’h 
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TTcigbt of evidence (1) The Privy Counci) ias, hotrever, beJd that tbe decision 
in the last-mentioned case does not limit the discretion of the Court m sapng 
what reason is good and sufficient or what may be so far requisite to the ends 
of justice as to support an application for rcview.(2) That the Appeal Court’s 
decision was based on a ground first raised in appeal was held no reason for 
granting a rcview.(3) And grounds which virtually disclose reasons for an 
appeal from a decision cannot, it has been said, he the bases of a review.(4} 
It has also been held that a point raised on appeal but abandoned in argument 
cannot ordinarily be a ground for review ; (5) and that the fact that one 
Divisional Bench of the High Court has decided a point at variance with the 
decision of another Divisional Bench is not such a ground (6) 

May apply. "—The proceedings taken to obtain a review pass through 
threo stages In the first place the patty applhs for a rule, which application 
is cither granted or rejected. This is the first stage If the rule is granted 
the other side shows cause, upon which the rule is made absolute or discharged. 
This is the second stage. The last stage is where, if the rule is made absolute, 
the case is directed to be reheard, and an order or decree passed upon such 
healing. The application should if possible he to the Judge who passed the 
decree or order sought to be reviewed ; or as the Privy Council has put it 
" Wo do not say that there might not be cases m which a review might take 
place before another and a difierent Judge ; because deatb or some other un> 
expected or unavoidable cause might prevent the Judge who made the decision 
from reviewing it ; but we do say that such exceptions are allowable only tx 
neccsiitaie. We do say that in all practicable cases the same Judge ought to 
review.” (7) Expedition in presenting a petition for re\icw is indispensable.(8) 
A party applying must show that there is good and sufficient cause for granting 
the review before he can be heard to argue that the decision is erroneouB.(O) 
There may he exceptional circumstances which will warrant the Judicial Com- 
mittee in allowing, even after an order of His Majesty in Council has issued 
upon their report, a rc-hcaring at the instance of one of the parties; but this 
IS an indulgence with a view mainly to prevent irremediable injustice when by 
some accident, without any blame, the party lias not been heard, and on order 
has been made, imidvertcntly, as if lie had been heard (10) An application 
for review is the proper methodof set ting aside adecrceni.adconaconipromiFP (11) 
As to whether a" second application c.an be m.sdc for review, see r. 0, fost. 


(1) NMlruJdm r. Indronarayan, R It , 
F. B. 307; 6W. n. 03{lgGO). 

(2) Rcasut r AbilooUali, 2 C. 140 ; 3 I .4. 
221 (1870). 

(3) CowtH f Moliftdeb, 17 W. It. 183 
(1872) 

(4) Slieo R»t*n r Kwar, S A 14 

(1882) s but see Amif II*«an r. Ahrnsd All, t> 
A. 30 (1880) 

(.S) P^bspatlii r. Pubraj », S M. 53 ( 1678) 
(C) Nobren KUben r. Sliib IVrabad, 0 W. 
n. 101 (18CS). 

( 7 ) >Iebf<hur Sinpb r. OoiPmnJfnt ol 


India. 3 W. It. 40 ; 7 5Ioo. I. A. 304 (1839) : 
fullowpd in Sunit Soondorce r. Itajendar 
Ktalscw. 9 TV. It ISO (ISOS); and m« O. 
XLVn, t. 2. 

(8) Sfoheslivr Fingh r. Gorcroznent of 
In<lis,3TV.R.45: 7 Moo I.A 30(1839). 

(0) Bbovabal r. Rajendra, 3 B. L. It. 331 
(1870). 

(10) /• Tt Apr* R*®. 1031. 73; 13 I.A. 
133 (I8Sr>}. 

(11) Aii*1ioq<o-]> r. Tara Pr&<anzia, 10 C. 
CIS (1881). 
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“Review of judgment’’ — “Review of judgment "and “review of decree" 
are used mtercUangcably in sect. 114 and in 0- XI/MI. rr. 1 and 2 (1) iVierc 
on an nppiieation for review on several points tbc Judge allowed it on only 
one point which might have been dealt with under sect. 206 (now 152), it was 
held still fo be an appIirafioQ for renew ; (2) and an order for amendment of 
a decree under tliat section is an order passed upon review of judgment within 
the meaning of Art. 1T9, Schedule H. clause (5) of the Limitation Act (3) As 
a genera! principle no review can be admitted of a judgment passed on a com- 
promise ; (4) though where it is necessary to set aside a decree made upon a 
compromise, the proper course is l>y way of review, (5) The esptession Ie^ tew 
of judgment " has been held to include on amendment of decree that docs not 
ucressitate any alteration in the judgment (C) 


Practice.— An application for review conuBences^ ordinarily with on ex 
parte application under this rule. The Court may then either reject the app ic.a 
tioa at once, or may grant a rule calling on the other side to show cause w y 
the review should not be granted. In the second stage, the appheatmn nwy 
cither be admitted or rejected ; and it is obvious that the bearing o i 
may involve, to some extent, an investigation into the men s. 
discharged the ease ends. If, on the other hand, the rn c is ma e » 

then the third stage is reached, the ease is re-heard on t e 
result in a repetition of the former decree or in some 
in one aspect the result is the same whether the rule is < u g , « 
re-hearing the original decree be repeated, in law there is a mo . ^ 

for, in the latter ease, the whole matter having tlic 

decree. In the former ease the parties ate relegotcd o, a aWavs kept 
old decrce.(7) In practice, however, these three ^ jieid 

distinct, bat are sometimes combincd.(8) The Allaha at g 
that it is not necessary that an application for ulc-riewed (9) R bas 
by a copy of the decree, order, or judgment ^ bning satisfied 

been held that the Code docs not contemplate that ‘be mating on order • 

of the existence of good groonds for review, shoul 6^'^ . on tie 

admitting the review) admit the new evidence on e taken with 

merits but as to admissibility of review on the basis o s 

1*13(1900); ® BP© Joreswar 

in case of xnUtakc la > 

494 (1873). ,, iTT^horc 

(9) WajidAlii'.haw ^ 

(1603)1 1>»‘ ju'VS)- “J “ 

Edoiji. 4 n- a.,xi 

C-klcuna PJgh Cour^r. - 
the Appellate Side Rules- 


(1) Kali Prosurmo v, I-al Mpbun, 26 C 253 
897) ; 2 a W. N. 219. 

(2) Joykishi-n v. Ataoor Roboman, C Ct 22 
880). ' 

(3) Austootoah v Tara Prasaona, 10 C. 
12 (I8S4) 

(4) Purtnessurcc v. Romeciooddccn, 5 
B..226 (]8D6J. 


13V As when there bas been fraud, 
sik CTvanOra v. Rajani Eaojan, 10 C. W. N, 
1 (1905). 

0) KaJiPrasansoRoyr lalJfolmnGufia, 


I 


I 
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otLcr evideuce in tlic case, and finally reject tlic tcMcw on the ground that the 
new evidence so taken did not assist the applicant (1) 

“Party who is not appealing . . . may apply.”— This is the effect 
of the decision in the case cited (2) 

Appeal — An appeal lies in certain cases from an order grantuig a review (3) 
But it does not he from an order rejecting an application for review The 
proper procedure where that is ojien is to appeal from the order sought to bo 
reviewed (4) No appeal hes from an order on review amending a sale certifi- 
cate, (5) nr of an order dismissing an execution case for uon*pa)nicnt of process 
fcc3.(6) MTicrc a dccrcc-holder made an application under sect lOS (non 
0. IN. r. 13), to set aside an adjustment of decree, and on its being refused 
applied that the application be treated as one for review, and on its lefusal 
appealed against the order under sect. 108, and also took the ground that the 
review should have been allowed, the Appeal Court refusing to interfere with the 
order under sect, 103 could not, it was held, remand the case in regard to the 
application for rcTiow.(7) See r 7, poH 

Limitation.— Under the Code of 1850 the period of limitation was 
ninety days as proscribed by sect. 377 of that Code. Now it is governed by 
the limitation Act IX. of 1908, Sched I., Atts 161, 1C2 and 173 Thejiendency 
of a special appeal is not “a j’ust and reasonable cause” for extending fhc 
time for the admission of an application for rc\new.(8) Where there were a 
number of pro forma defendants and the decree was against ” the defendant,’* 
. . — 1 . .. /■ w • . ide withm three 

. years after the 

, . . . 1 for review In 

calculating the limitation on appeals there w.-is a diversity of opinion in the case 
cited, (10) llampiiu, J., holding that the general rule for cxtcliding the time to 
prefer an appeal and for excluding the time taken up in prosecuting an application 
for review is, that the delay may be excused if the applicant can show that lie 
had reasonable grounds for applying for a review Imtcail of preferring an api>eal ; 
and jrookerjeo, J , holding that the generalrule deducibic from judicial decisions 
is that 3 boti'i fide application for rc\iew presented and prosecuted with due 
dtligciice should, except in special caws, be regarded as a sufficient cause for not 
presenting an appeal within the prcscril>cd period. 

Court fees. — On .an .application toreviewthe portion of a decision relating 
to costs only, the applicant must pay stamp duty on the entire claim of the 


(1) Puramlrr r. lUmnirain, 14C UJ.IOS 

(1911) 

(2) Bunl.cK> r. lUioemuni-i'a, 7 W It JOC 
(1SC7) 

(3) O XLVn. r. 7. 

M) Wliblc FuWi!«ntl.3oU. 50; 7 Bom. 
Ik r.. cot (1905); Xanit% r Ttamji Ijil, 3 
A Ik 3 119(1900): iin<l O. XLVIL r. 7 and 
llie casM ihmundcr: I'Ut ere Rrmaut r 

.\Woo\Uh, 3 C. m : 3 1. .V 221 (ISTO). 

(*i) Bo.c c. n«m Kiitnar, 20 C. r.2'' ; 


3C. W.X.374 (ISy»); KBnw»r 

r Bsnsi Dbar. 23 A. 470 (ItKII). 

(0) lUja Piidmanand Sinph r. DnoTp4 
rrr»ha.l IWley, 4 C W. X 39 (1899) 

(7) Nan.)* r. Ramji I.al, 3 A. I., J. Ill 
(lOrtO) 

(S) Luca« I. 8>lei>brn, 9 W. It. »•! 

(*>) notslvor Itaaenniint^^a, 7 tv. It. ICO 
(1807) 

(10) OUn-la IjiH r. 33 a 1323 

(l•aK■.); lOC.tV.XMKr,. 3 C. I.. J .M5. 
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buit iijider All. 0, Schwl. I. of the Court Fees Act ; (I) Lut the Bombdj' High 
Court have held (hat (he Court fee need only he sufficient to cover the aniouat 
of the claims in rcgaril to which review wns sought. (2) In calculating the 
eighty-nine days within which nn application for review niay be presentod 
on payment of half the fee IcviaUe on the plaint or memorandum of appeal 
under Art G, Sched. I. of the Coiirt Fees Act, 1870, the time during which the 
Court is closed for vacation cannot be excluded.(3) 

628 ^ci’ Application for icvieu- of a decree or order of a 

(c)./ ‘ To wham applications Court, not Icing ft High Court, upon sme 
lor review map be made, ground other than file discomp of such 
new and important matter or evidence os is rejeried to 
in rule J or the existence oj a clerical or arithneticcil 7mstake 
or error apparent on the foco of the decree, shall be made only 
to tile Judge who ‘jmssed the decree or made the order sought to 
be renewed ; but any such application may, if the Judge who 
passed the decree or made the order has ordered notice to issue vnaer 
rule 4, sub-rule {2), proviso {«), he disposed of hj his successor. 

To whom applications for review may be made.— This rule combinca 
sect 624 of Act X. of 1837 and the last clause added to sect. 626 oi 
Act XIV of 1883 by Act VII. of I8S8. The wordieg has been chaDged, 
the rule has been framed to include orders as well as decrees, the words a 
die exigence of n " have been subsf ituted for “ same ” and the word arxthme fc 
niiitake ” added 

"Uoon some t^round other than." — This docs not include suj'jo ^^ 


mg majority apjdlcd to set aside a decree made 

mmonty on the ground that the Court did not iuguirc luo 

which led to the filing of the petition of compromise, aiirt . ^ XXXII r- ‘*)' 

no leave to compromise had been granted under sect 46- „ rtTirtlnnl 

It was Md that Iho suacesaor to tho Suhordfaats Julie' " to “’P 

case was competent to entertain the application for revle^r.( } , ■ 

^ . , • • PrhT Countil in an 

" New and important matter,"-A of .in 

appeal has been held to be new and important matter ^ accrual of 

application for review in respect of a decree made on a s ..rm'nat wfs 

the same cause of action as that on which the decree appealed 
bascd.(7) Sec also notes to r. 1. _ 

fJJ Nobm CbuDcIra n Molmnicd tTifr. 3 (6) Khema Kanuj' f. Plisnji Fiawji, 

a w. N. ste (189S). louisso). „ 3 c. i. J. U’J 

(2) In re Manoliar O. Tambekar, 4 R SC («) BarbamJeo U 


(1) Sobia CbuDcIra r. Uoluuncd ITzIr. 3 (5) 

C. W. N. 202 ( 1893 ). 101 f 

(2) /n re Manoliar O. Tambekar, 4 R 20 (0) 

( 1879 ). (1901 

(3) Jn rr Kota, 9 M. 234 (1885) (7) 

(i) JMtari Loll v, bfan^olaiiath, 5 CL tlO itam 

( 18 - 9 ) 
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Shall be made.”— Tlic remarks of tJie Priv>' Council in regard to cx 
pedition in presenting applications for review should be borne in mind. Their 
Lordships said, " We do not say that there might not be cases in which a rc^ew 
might take place before another and a diHcrcnt Judge ; because death or some 
other unexpected and unavoidable cause nught prevent tho Judge wlio made 
the decision from renewing it ; but wo do say that such exceptions are allow- 
able only cx necessitate. We do say that in all practicable cases the 
same Judge ought to review ; and that for the attainment of that object, 
expedition in presenting a petition for the rcNoew is indispensable, and the 
only practical course for attaining that end is by accelerating the hearing of 
the review before accident or unexpected events shall have removed tlic original 
Judge ” (1) 

“ Made.”— Where a petition for review of judgment is presented to the 
Judge who delivered it and ho directs notices to issue thereon, (2) or duccts 
the application to be entered on the register and that the fees ^r 8cr^'ice of 
notice be deposited, and U then transferred, his successor has jurisdiction to 
make the order sought to bo revised.(S) In such cases the grounds for review 
are not conQned to those mentioned in this rule. But it would bo otherivisc 
where the Judge to whom tJic petition was presented merely ordered a copy 
of the decree to bo produced and did not issue notice.(4) The Allahabad ILgh 
Court, however, have construed " made ” to include a hearing and determination 
of the application for leii'iow (j) This variance of opimon has been set at rest by 
the concluding clause of this rule, which has aihimed the decisions of the High 
Courts of Calcutta, 3radra8, and Bombay. 

“ Only to the Judge.” — The priimry intention of granting a review is 
a reconsideration of the same subject by the same Judge as distinguuhcd from 
an appeal, which is a hearing before another tribunal.(O) If a Court has been 
abolished and its businos.s transferred to another Court presided over by another 
Judge, the latter cannot cntcrtniu an applicitioii for review except in the cases 
mentioned in this rule ; (7) nor can a Judge by tunsfemiig a case to his ovni 
file confer on himself the power to review an order of dismissal pronounced b) 
a Judge subordinate to him (8) A Judge of a 3Iofus5il Small Cause Court has 
jurisdiction to review a case tried by Ins predecessor subject to the proVL^ions 
of tills rule.(9) 

3. The 'provisions as to the form of prejerrmg appeals shall [*. 625j 
Form o! applications appb’i mntatis tmilandis, to apphcations for 
lot review. re^^cvv, 


(1) MoheaUur Ismail Governmeot of 
Imlh, 3 W. U 45 ; 7 Moo. I. A. 301 (IbSO) 
(’) Karoo Sin;h • 1X>0 Karain, 10 C 60 , 
13 C. I- R 2<il (ISsSj , Rama.->ami r Kur»u, 
13 M. 178 (lS'50) s Oanpat r. Jiran, 10 II. C->3 
(ISOl) 

(3) Farrl Rnuas r. Jamadar, 13 C. 231 
(ISSO). 

(4) Chcru r. Clirru, 12 >I 50'J (16>''J* 

(5) I'anfliam r. Jlunguri, 4 A. 27S (lss2). 




( 0 ) Slohcsbur bingh r. Goicrnrocnt of 
li)ilia,3W R 45; 7 Moo I A 3Ui(l&59J; 
bliamscr All t Jaganoatk, 17 C. \\ K 403 
{1912) 

(7) Sarangajvaiii r Xsra^aiuaami, S 31 
507 |ISS5) 

(S) t#<>lam r ilomvh Ckao<i<r, VV R. 
(tSC4), Mia. S9. Rici Xath r Gowbor, 2 
N W r. IL c. 23>r (1870) 

(9) SLumsber r KurLnt, C C 230 (1690) 
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fat ‘•riiics Itrc! "praraiOM ’'has been substtated 

tm„/w JZ Y ^M --v,efi,dns" ta "mlhs." Appfe- 

tile fldm;«intt fit ^ **’^**^ wanner ns applications for 

otlrirt. V T- tife grounds of 

iini 1 A! H ‘’“ f ‘ ««'™a.{l) The Bernkty High Conrt 

/>f #■;!, ? * I>e(i(wti for rcvicvr must l)c occompanied by & copy 

linuVtt? bnt tie Allahabad Iligb Court bVs 
r^fr/zr/; « cettm they should bo 

certuiM fay the pleader who appeared originally in tl.c appcal.(4) In griintiug 
a jovjow tho Court ahould not travel beyond the grounds mentioned in the 
ftppitcation for rcvicw.(5) 

[t. 6*4.1 4. (i} Where it appears to the Court tliRt tiere is not 

AppifcaUen where re. sufficient grouud for a review, it shall reject 

TP, 

(2) Where the Court is of opinion that the application for 
Appiiciihn yrbere review siouM he granted, it sbail grant the 
same: • 

Provided that— 

(a) no such application shall be granted nifhout previous 
notice to the ojjpositc party, to enable him to appear 
and he heard in support of the decree or order, a 
review of which is applied for : and 
ih) no such application shall bo granted on the ground of 
discovery of new matter or evidenee which the 
applicant alleges was not within his Jmowledgc, or 
could not he adduced by him when the decree or 
order was passed or made, without strict proof of 
such allegation. 


Applications where ' • . . 

part of sect. 378 of Act ' • . ' ' 

words in italics and the omission noted below, vith 8«c.t. y*- 

1677 and 1882. la Act VIII. of 1850 the fijRt clavi«e ran, " f 

be af opinion that there ere not any su^enl gtounisfor a revtcw, t< 
application r' the present wording of that clause was adopt>:d by Act A- oi 
1877. In the second clause that Act added the words “ af plication for c 
before "rmejo” and substituted fc^ " dcsiVetf ts 

correct an evident error or omissfen or h othenchc regoisiitfor do ends ajpis ' i 


(13 Jfahii^ftii r. Vilhal, J B- &. C. 185 
(iS64). 

(2) Adarji Edolji t>, lUanikji Edulji, 4 B 
4!4<r860) 

(Si Wajid Ali V. N»wal Kisfeere. 17 A 213 
(ISOS) 


tousscau r.P.alo.l«W. 

W.K IMllTOI 

Cb«»to '■■ SI = 


\ 
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and “ granl ilte sawc ” for “ grant the return.” IVoviso (6) was added by the Code 
of 1877. Tlie present Code lias substituted “ uhere ’* for “ if" and added tbe 
trords “or order” and “or made" appearing in italics, but bas omitted the 
tvords ” and the Judge shall record uritk Ins otenhandhisreasons/or such opinion” 
before the first proviso (IJ Clause (c) of the former section has been embodied 
in r. 2, ante. The form of Notice is given in the First Schedule, Appendix G, 
No. 14. 

This rule applies to orders rejecting or admitting reviews and not to judg- 
ments on revicw.(2) A decree of a Division Bench of the High Court dismissing 
an appeal for default in depositing tlic estimated costs of preparation of the 
paper book can only be eet aside by an order under thb Tule.(3) 

An application for review involves tlircc stages It commences ordinarily 
with an ex parte application under sect C23 (now 0. XLVII. r 1) The Court 
then may cither reject the application at once, or may grant a rule calling on 
the other side to show cause why the review should not be granted. In the 
second stage the application may either be admitted or rejected ; and it is 
obvious that the hearing of the rule may Involve, to some extent, an mvestiga* 
tion into the merits If the rule is discharged, then the case ends. If, 
on the other hand, the rule is made absolute, then the third stage is readied, 
the case is heard on tbe merits, and may result in a repetition of tbe former 
decree or in some variation of it. Though m one aspect the result b the same 
whether the rule b discliargcd or on the re-hearing tbe original decree be repeated, 
in law there is a material diflerence, for, m the latter case, the wliolc 
matter liaving been re-opened, tlierc is a fresh decree In the former 
case tbe parties are relegated to, and still rest on, the old decree (4) In 
practice those tliiee stages arc not always kept distinct, but arc sometimes 
combined (5) 

"Shall reject the application.” — Such rejection cannot alter tbe 
judgment sought to be reviewed or tbe decree founded upon it, and nothing 
which tbe Judge says with reference to bis refusal to grant the renew can be 
binding so as to alter such judgment or decree (C) Wlicrc on special appeal 
the case was remanded for trial of a particular issue, and an application for 
rcv^ew was made in order that tbe suit might be remanded for the trial of another 
bsue, it was held that as that would involve going through the record 
.ag4in the appVication could not be granted, as it would in fact be to grant a 
second special .appe-ilf?) 

“ Shall grant the same.” — Under the Code of 1859 which provided 
that where an application for review was beyond the prescribed time a Judge 
should record his reasons for admitting it, such procecdins and the order 


(1) Soo lhatvur Sliuutcr Iluksli i. Ual- 
wautSingti.tC, W X.MStJSDO). « r,27 
0. 333. 

(2) .Vpcar « noT\ahl!ye, 1 InJ Jur N P 

2irusc(?) 

(3) F«timunnlsx» i IVcVi IVrshsU, 24 C 
350 (ISOO) . 

(4) WtiUl r. FulcliiiitJ, 30 11. 


7 Dojn. U R r>6t 

(5) I/rLlir») i Kanh}» Pir;h, IS VV It. 
491 (IS7i) 

(C) Bsjnhnnyr Mothoer MeLuo,2U R. 
450 <1573) 

|7) Ji>cr<»bijn.Hioo r 12 W. It. 409 

(lSf.9) 


r 



1370 


THE CODE OE CIVIL mOCEDUBE. 


I'lEST SCHEU. 
0. 47, r. 4. 



ii<]»u((iiig tlic review could be made in one and tlie game pro(.eetliug.(l) An 
order intended to operate as on order for reWcw is not invalidated by an irregu- 
Inrity in its form by reatons o! wliicli Jt purports to bo an order made on nn 
application to set nside tbe decree and restore a suit for trial. (2) The 
order made under this rule is not one on the rc-licaring of the ca«c on review; 
that conies later.lS) Altliougli a District or Assistant Judge or Special Jedge 
under sect. 74 of the Dekklmn Agriculturists Belief Act is not governed by 
this Code, be has discretion to grant a review on tlic ground of mistake, (4) 
or non-scrvicc of notice ; (D) and he may review an cx j’orie order ; (d) but 
notice of the application must be served on the other sidc.(7) The Codes of 
1877 and 1882 required the Judge granting an application for review to record 
with bis own band bis rensons for his opinion, and it was held that tins 
sliould be done before the review of judgment was granted (8) 
to do 80 did not necessarily make the act one without jurisdiction, ( ) ^ 
sucK an order wav bad and the cose must be remanded. (10) This was tio 
hard-and-fast rule ; the words were directory, and the order was not ueewsawy 
invalid, though there might bo cases in which it was necessary m a s 
of justice that the reasons should be recorded, and “ ^ 

recording would be essential <o the validity of the *r. 

a review the Court should not travel beyond the grounds inenti 
application for renew (12) 

Clause fa).— Nolico must be semil on tbc o;:; cite ^ “Stioa ?o' 
a Buit eau lie ics-ived , (13) but not in the cose of ^ „vipn 

tlie admission of a specuil appeal, A clWse o 

of tlie same is also cx portc.(14) In the Codes oi 1877 and 1 - jj. ^ I,,, 
made mention of decrees and not orders. The omission has been rtalin 
the present rule. 

Clause (b).-I.ord Bomilly.H.K., '“y‘’i't'“™|4yTrsSrs « W"? 
fresh evidence js a most dangerous practice. U i3 isvi. u ) mlscliieTOUs 
for^vard all their evidence at the first, and nothing won a get 

than to allow the principle to prevail, that a , outhatevidewc, 

a case beard upon imperfect evidenrc. and tiiu^t to sue ^ 
and then, when it is found that he has not succeed ' oppUcation 

evidence.’' (15) Wien a Judge ivrongly construed a — 

11 W. K- 50 110) '■ “I"” 

(1860): ,.c,2B.b.R.A.ai61. v. " 

(21 Maniefeav. GunjaftiiU,23SI.496(181l9) (D) • ^ 

(3) Rajeodro Protab e. BJiovrabul. U Chiindra e Nh ' *' 

^( 4 ) Ba<l4ricbarjar.RaiucJiau<lr»,10TES.I13 JloI'UU MoekerK'^. 

C.cc.or, „ n-iltoioB. 116(1803). W.B 133{IS(1). 


(1893) 

(6) RaOKiag v. Babu, 19 B. 116 {1803h 
(0) BaincliandrA ». Draupadi. 20 B 281 

(71 Bupebandv, BalvaDl, llB. 601 (1887). 

(8) Bbairon r. Ram Sabai, 3 A. 310 (1838). 

(9) Asbrxfannissa p. Inact Howein, 13 IT. 
R 439(1870), 6B L B-SlO. 


(U) JoyKoomarv.Es&artA 

(I872i: /oB LR.I65. . 
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for the purpo>c o£ coiroctiug the error on review nccouipanied by another similar 
document to assist the Court ^vas liclil not to be an application conung within 
thi3tu]e.(l) \Vlicn the newci-idencc ’ f . » 

with anything like diligence, liavc be 
renew was refused ; (2) but where the 

for reww certain documents to show that the Judge’s decision was erroneous 
on the evidence originally before him, it was licld that he was not in fault in 
not producing tliem previously, as they were not originally necessary to the 
proof of his claim (3) The applicant must also show that the new evidence 
IS prirnd facie evidence in tlie cause. (4) 

“Strict proof.”— ;-Tne I’rhy Council have recently emphasized thw con- 
dition (o) AVant of such proof is a ground of appeal , (C) and the decision on 
rciiQw must be reixrscd ; (7) but wlicre a party had no opportunity of ginjig 
sucli proof owing to the opposite party, who had notice, not appealing and mabng 
no objection, the opposite party cannot afterwards be allowed to object (6) 
Strict proof means proof according to the forms of Uw, that is, with close 
adherence to rule.(O) It is not suOlcient to make an afTidavit tliat the 
applicant was not aware of the emstence of a document, but lie must also 
show that he used duo diligence and made inquiries to ascertain its existence 
and found it was not available , (10) but an applicant for review on the ground 
that he had not been afforded sufficient time to produce a document at the 
original hearing has not to prove the document was not withm his knowledge (11) 


6. ]Yhere tho Judge or Judges, or any one of the Jtidges, l». 627 .J 

Appllc»UoiiIopievl.« O'' “ 

fn Court consisting: oi icviow of wbicb IS applied for. oontimies or 
two or more Judges. continue attached to the Court at the time 
wlien the application foi a review is picsentcd, and is not or are 
not precluded by absence or other cause for a period of six months 
ne.xt after the application from consideiiiig (he decree or ordci 


(1) Guiic^li Itam (’ Ituliincc, ll^V. R 23C 
(1870) 

(2) Urojendro r Whp, 19 W II IJO 
(1873); Rant llhuii I'. Joy Xarsiii, 12 W R. 
530(1809); SR L. R app 30, noU- 

(3) Guacjli Rata i Roliinoc, 14 W. R 230 
(1870) 

(4) Ilani Dhun t’. Juy Noraiii, 12 W R 
530 (1809) : 8 11. R, R. .\pp. 30 noto. 

(5) Kf‘«<owji I«sur «. C I P. Rr Co, 11 
C \V. N. 721 (1907) 

(0) Sliam«licir « Ram Lhiimltr, 2 M R 
174(I^C5): Kht tut Cliuiidcr I I'ranXisto, 1 1 
n U R, 42^ note; 12 W. R 401 (IM'I'), 
Itbjrub Cbuntlor r. M*Ibub Ram, 20 W R 
81 : II R. E R. 423 (1879). 

(7) Xaflar Oiand r. Pander, 8 R L. R 
,\pi<. 35 5 10 W. R 432 (1^0^); Vrirao r 


UoaLiil, 8 It 1. R App 31. lOU R 7 
(1871). Kudarcbuitd r. Rt^doy, IJ R UR 
424 note, 17 W R 458(1872), Xi-«<a Uilxt 
t .\Uloor Rubiiian. 18 W R 413 (1872), 
avo «I«o JbuLbvw i Jiuoda, 17 U R 23') 
(1872). and Jtr»)fodro r Wbe, JO W R 
130(1873). 

(8) Ram Juy c Jugutks'umi. 22 \V R 
300 (1874) 

(*•) Ahir Kund Kar r Mobmdra i.al Oc, 
App 2b o( 1*111 Patriit}.31 March, 

l015.Calrutta {n>r JmVin«.C' J .ami Wuud* 
rufl..J) 

(l(>) SflaDalb t i*Lama 14 

w i: 2 b. all UR App 3;(i87u) 

(It) 0<Kv liyair IhU XtK<nTa,22R R. 
44b (|s74> 
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to -whicli tlic application refers, siicli Judge or Judges or any of 
them shall hear the application, and^no other Judge or Judges 
of the Court shall hear the same. 

Applications for review in Courts consisting of two or more 
Judges- — Tills rule is a modifiwl form of sect. 379 of Act VII. of 1859. Tiat 
section commcnccil, “ J/ the Court to tchich the application for a icxiev) of its 
judgment has been presented, be a Court conuHhip of Uco or inorcjui{Jcs udieneter 
the judge or judges tcho may have passed the decree, or if the decree haic been passed 
by two or more judges, when any of such judges shall" By sect. 637 of Act X 
of 1877 tlicse words %vcro flitored to tJic form the .ride now talces, saie 
for the words m italics, donm to the words "continues or." That Act^aso 
substituted “ is not or are not ” for “ shall not be." “ eon frrl>'r,f’>i n-/- -- — 

for 

samci *. upon a consuteration of the merits of the application and rewd 

an order or opinion thereon." The present Code substituted "Where or / 
iiacl added the words " made the " appearing in italics. An app jca 
rc-admission of an appeal dismissed by two Judges for defaul m P ^ 
the estimated amount of costs for the preparation of the paper oo _ . 

not an application for review, and could not be disposed of by one o ® , , ^ 

under this rule ; (1) but a later decision, of the PuU Bench, has 
decision so far ns it held it was not an application for review,! ) an p ■ 
therefore the rest of that decision is not law. 

“Attached to the Conrt."— A may be 

another is officiating is not “attached to the Court, an . . .jv 
disposed of by the remaining Judge who heard tlic appe^ . - 

•‘No other Judge . *. . shall 1 ^ 0056 origin- 

admitted by the sole remaining Judge of the Bench w it 

ally.(4) If it be admitted by the two Judges who onoi^ Justice cannot 
may be disposed of by the sole remaining Jno^ ^ 
appoint a Bench to do 5 o.( 5 ) 

6. U) Wiere the application for a I 

rqaaUy’’di«del tte 

^“^“^"V/icrc.thero f. a n^iprit^. the decision shall ho accord- 
ing to the opinion of tlic majority. 

(J) namhari v. JUaclan Molian, 23 G 339 Skinn^f Co f. Pl-on 

{2) FatiznunnissA v. J>eok» Perahad, 24 G IS W It 8- ( siiamonl, ‘ 

350 , 1 0. W. N. 21 (I89C). ^ 

(3) AuWt<^ Churn tv Shamont, IC G 788 (1859/ 
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" Application where rejected.” — ^Xhis rule was introduced into the Code 
by sect. G23 of Act X. of 1877. By the present Code the word “ Where" has 
been substituted for " If" and *' is ” for “ 6e.” 

7. (7) An order of the Court rejecting the application [j 629 ] 
.... s\i:f[\nothQ appealable ; hvA an order qrantinQ 
appealable. objeeUons application may be objected to on the 
catjon^^ ffrant/nff appii- ground that the application was — - 

(a) in contravention of the provisions 

of rule ,f?, 

(6) in contravention of the pronsions of ride or 

(c) after the expiration of tlic period of limitation prescribed 
therefor and without sufficient cause. 

Such objection may bo talcn at once by an appeal /rom the 
order granting the application or in any appe.al from the final ‘ 
decree or order passed or made in the suit. 

(S) Where the application has been rejected in consequence 
of the failure of tlic applicant to appear, he may apply for an 
order to have the rejected application restored to the file, and, 
where it is proved to the satisfaction of the Court that he was 
prevented by any sufficient cause from appearing when such 
application was called on for hearing, the Court shall order it to 
bo restored to the file upon such terms as to costs or otherwise 
as it thinks fit, and shall appoint a day for hearing the s.ime. 

(5) No order shall be made under sub-rule (.') unless notice 
of the application has been served on the opposite party. 

Order of rejection not appealable objections to order granting 
application. — ^Tbis was introduced by sect C29ofActX of 1S77 Tbc words 
" An order of the Court rejeclinQ the apphcalion shall he final ’ (the form tbey 
then took) were taken from sect 378 of Act VIII of 1859 Tliat section also 
proindod that an order pranting the rewcw shonlil be final. This pronsion 
was repealed by sect 029 of Act X. of 1877. The present rule corresponds 
with that section, save tliat the words “’not he appealahir" ha\-e been ml»- 
htitutod for “ he final," and " the apphcaliort " for “ if,” ” talcn ” for ” »>ade, ' 

‘“from ” for ” n-juinsf,” and ” where it ii ” for ” tf if he, ‘ the words “ /w<*rd or” 

.added, the wording of sub-iulc (3) rearransed. and the hast ilau«e of the former 
section, wliich now forms tlic bi«jj of 0 XLVH r 9, omitted 

“ Shall not be appealable.” — The wording u*-ed in the earlier Codes was 
"shall he final" and w.is Jjcld to preclude appeal^ (1) That deci'ion was in 
reference to tlic wordinc .as it nppi’ared m sect 37.*' of the Codo of 18-’>9. bat 


(1) Xus'rcrool.b-en r. Injum*r»in, 5 (ISC9), r*«f>re Ram r IfoAv-m ]| 

\V. r. fS {l!>f'')) ; 11 I., n . F 11 .1(17 See W. R. ISItlSiVi); Mclh-wciutiyr I>‘ianriit. 
Xobin Cliun>l<T r. GnJh*!Te, II W. n. 13 W R. IC7 (IS7o) 
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the word **Jinal ” in the lata Code has licen similarly 5ntcrprctcd.(l) Ko appeal 
lies, even if the application be rejected by a single Judge on the Original 
Side of tlic High Court , (2) or }f the application be for the review of 
an order dismissing an execution for non-payment of process fees (3J An 
opinion was ej^vreesod under the last Code that an order of rejection was not 
open to revi'?ion.('l) It must, however, be now noted that the order is not 
now “ final ” but “ not appealable.” The clTect of an order rejecting an applica- 
tion for renew is not to alter the judgment sought to be renewed or 
tho decree founded upon it, and uotldng whicli the Judge says with reference 
to Ins refusal to grant the review can be binding so ns to alter such judgment 
or dccree.fO) I\Ticn on ortler is made rejVcfing a review, the time allowed 
for appeal to the Pnvy Counell against the judgment sought to be reviewed 
runs from the date of the j'udgmcnt and not that of the order rejecting the 
review (0) 


" May be objected to.”— The appeal may bo on the grounds mentioned 
in this rule and on no otlicr.(71 An order admitting a review is not s judgment 
vvitlnn the meaning of sect. 15 of tho Letters Patent so ns to admit of an appeal 
from it save on tho grounds inentioucd in this rule j (8) but it may bo dealt 
with under sect. 623 (now sect. I15).(9) UTiere a Court with materials befoto 
It comes to the conclusion that a review which has been applied for is necessary 
to correct an evident error or ouussion or for tlic ends of justice and 
the application accordingly, the order so made is not open to be questioned 
on special appeal ; (10) nor is an order, directing the parties to csamincthopcrsoM 
who had sworn the offidants on which the application for review was basec^, 
as al«o to produce other cwdence, being on interlocutory order, neitlver gran uio 
nor rejecting the review, nppcalablc.(ll) Tliat there is no sufficient reason o 
granting the review is no ground of .•ippea).(12) No second appeal he? tom 




f 
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(1) Got)iri<ta Httra r. Bholanadi, 15 C. 432 
(1883). 

(2) Achara v. Batnavclu, 9 M. 2C3 (ISS5). 

(3) PuclmaDUDdi’.DoorgaPcr8hjMl,40.tV. 
N. 39 (I899J 

(4) BamBalp BataDLaI,2GA.572(1904). 
But «co Bamanfldbsn Chettj v Narav'enaa 
Chetty, 27 M. G02, GOT (1901), where it was 
held that if thcro was no apjwal tlic Coart 
coutd interfere in revision ' 

(6) Bamhnrryt'. lla(hoor]lfoliun,20 W. B 
450 (1873) 

(6) Soudaminco v Dheraj Mobatab, B L. 
B, F. B. 685(1866). 


Xandan v. Bebari Singh, 22 C. 3 (1801); 
Baroda Chum p. Cobind IVoshad. 22 C. 9Si 
(1895) ; Mabahif P. Nathln, J CL IV. 17. 338 
(ISOO) . DaryAi ». Badri, IS A 44 (1895); 
jUutim Rarn r Bi’ben Perkasb, 24 C 878 


W N cxxxv (IS99); Ramanadbano Chetty 

3111. 47 (1907): ’Tholanv KTinhikuBy,. 
Jll. L J. 03 11912)1 
Ramasami Sastnal, 31 M. 49 ( 1 

Sadnniddm *• EkTanwddm, I® 0. i. ^ - 
11913) P. 228, if an order a rxado «ithnu» 

- onderseef- D5 IB cf Tf'S 

(g) AuW.oy raum .. Stomt, IB o. 
(1839) , 2j 328(1SD5). 

N. VH „ . rc'rl.a'>h. 24 

( 12 ) ilunni Bam tv 27 A- 

878 (1897): AliAbbw v.Kh««‘ _ 

695 : 3 A. t.J.iC3H0O^) 
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order granting an application for review, (1) but it docs from an original decretal 
order as amended on review (2) An appeal under tliis rule is not controlled 
by sect. IQl, sub-sect. (2) An appeal against an order granting a review would 
lie under sub-rule (1) of this order, even where no appeal would He against the 
final decree disposing of the case (3) 

Clause (6). — Appeals have been allowed where the Judge has not recorded 
his reason for granting an application for review ; (4) or where he has granted 
a review without inquiry or proof that the new cridcncc was not uithia the 
knowledge of the applicant at the hearing or could not be adduced by him 
before the decree was passed ; (0) or on the ground that by going through the 
evidence a second time the Judge might come to a different conclusion ; (C) or 
merely to enable the case to be rc-arguc(l.(7) Upon an appeal it may be open 
to the Court of Appeal to say that the Judge ought not to Lave admitted a 
rea’iew.(8) The clause does not refer to the weight or suDiciency of evidence, 
and nn Appellate Court cannot set aside an order of review merely because in 
its opinion the probative force of the endence is insufficient to establish tbo 
allegations made in support of (he application for review, though such 
evidence had such probative force to the Court granting the re\’iew.(9) 

Olftuse (<?).— This is tlie effect of the decbions cited (10) The object of 
placing a limitation on tho time within which applications for review may bp 
made is that the finality of a decision should be left in doubt no longer tban 
the rcqui«itcB of justice imperatively dcmand.(ll) TJiough an appeal lies in 
such cases, an application under sect 15 of the High Court Charter Act does 
not necessarily lie (12) Unless the delay was accounted for (13) and tlic Court 
was satisfied as to thcro being good and sufficient cause for the delay, (he applica- 
tion for review ought to liave been rejected, (14) and the rcinew and 


(1) ThAti Singh f Clitinclun Singh, 11 C, 
200 (1885) : Papayya e. Chelamayya, 13 M 
135 (1888) s Oopal t'. Ahf Klian, 11 A 
381 (ISSO) 

(2) Hala Xaths Tlhiva Katha, 13 11 400 
(1880) 

(3) SliaTn«eir Alif .Tagfliimtli, 17 (' AY N 
403 (1012). 

(4) Qyanund r Hopin, 22 C. 731 (1805) 

(5) nhyruh Giundor r. Madhub llsm, 1 1 
n L. R., F. B. 423 s 20 W R. 81 (1873); 
Jhubhoo Saboo c Jii»i«(h1a, 17 A\’ R. 230 
(1872) j NubokMiorc r Jadub, 20 AA* R 
430 (1873) 

(0) Chundor Cliurn r Ix»odilnratn, 25 
AV. R. 321 (1870) 

(7) Kolrcmood'Wn r. ITfenin, 21 AA’ R 
180 (1875). 

(8) Rpa*ul r. AUltv'lUh, 3 I 221 ; 2 
C. 13t(lPT0) t and Manindra r lU!\ran, 
11 C.UJ. 101(10-"’) 

(9) Abir Kond Kar r Mobrndra I.aU Po 


App 30 of 1011 dwellers Fatcnt), Calcutta, 
31 March. 1015 (cor Jcnkini, CJ., and 
AVoodrjffe, J ) 

(10) Sbatna Cburn f Bimlabun, 0 AA’ R 
I8I(18AS), KtisIo Gobind c Jugobuodhon, 
12 AA' R 01(1800): GourFcnbadr Anjub 
Ail, 21 AV R 301 (1876); Madho Daa v 
Rukinnn, 2 A 3S7 (1870), Purna Chandra 
r XiMUdbnb.aC AY X 485(1001) 

(11) Mohmbur Sing r. Bengal Gorcrement, 
7SI I A 283.304(1659); 3A\ R.PC.45 

(12) AfhrafaonMar lDa*‘t l[o«acin,& 0 L 
R 316. 13 AA' n 450 (ISTO), bat leo 
Frcenatb p Kritalto Inw. IS AA*. R. 280 
(1872) 

(IS) Kaibeenatb r loicLheecarajD. AA’. R 
(I8CI) 91 . Jhvbbno S.ahoo c Juioda, 17 
AA' R 250(1872) 

(14) Assur Ahr. WwlfutooacaMi. 13 AA*. R. 
33, J'v^gul Ki'*.ntT p Ov>guT Xarain, 8 AA*. R 
4N3 
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nil sub3c(iuo.it preceding., andcr it are invaM,{l) But il ttete be inst .od 
reasonable cause for the atlmHAion of the application for review even after tiro 
years, the High Court will not interfere under sect. 15 of the Charter Act (5) 
It has Iwcn held tlmt ignorance of the legal effect of the judgment i% not a justifica- 
tion of delay ; (3) not jgnotance on the part of legal adNusers of the contents 
of a document, copy of which was in their possession at the time of the original 
heating ;(1) nor that an application presented in time \ras refused os 
not properly stamped ; (5) nor the omission of contentions and arguments 
which miglit have been .‘iddoccd witldn proper time ; (C) nor where the 
applicant was a ramor till shortly before tlie making of the decree sought to 
bo reviewcd,(7) or even till after it was made; (S) nor is the pendency of a 
special oppeal,(9) nor tlio pendency of an appeal dismissed on the ground of 
want of ]Ufi‘'diction(10) The time occupied in the appeal should not be 
deducted : (11) nor can the time occupied in prosecuting a prior application for 
review lai tlcductcd in calculating limitation.{12) A new expoviiion of the 
law was held not to bo a just and tcason.iblc cause for not having presented 
the application for review witldn the prescribed limc.flS) When, however, a 
suit was dismi^red ok wrongly framed, and the plaintiff brought a eetond suit 
ift which the Full BcncJi held that the course taken in the first suit was fie 
)/iopcr one. the plaintiff was allowed a review in the first ca.»e though out 
of lime, that licing a very different thing from interfering witli ptevtoua 
decisions of the (’o«it in other cases between other parties (14) The period of 
litmtalion is now prescribed by Art. 173, Sched. I., Division III., Limitation 
Act IX. of 1905 Under the Code of ISoO it was governed by sect. 3*7 of 
that Code, which feed the period at ninety days. 

" Such objectiona may be taR€n.’'“~flie provision, that objection can 
be taken by appeal against the order or on appeal against the fmal ^ * 
been held not to be controlled by sect 501 (now sect. rfSJ ^ 

a parly on the re-hearing of the case produced fresh evidence hicKelf di no 
debar him on appeal from objecting on the same g^und. norae y. ‘C 

opposite party had not established that vrith dot diligence Jm co 


(1 ) Guagatiarsin r. Gonomoonce, 8 W. R. 
184 (1867); X,urfiiQon Singh V. Shwoshetc 
Singh, A. 58, 69 (1871 ) 5 a c,14B-L R 
^73. 

^2) AJ(>Dni9a» c. Snrja Kant, 2 B. I& R., A 
0.181(1869); llW.r. 50. 

(3) Oolam Hnsen «. Sayad Mnsa, 8 B. SCO 

/issn 

(4) Gnpal Chandiw r. Solomon. 13 C 63 
{18S€) 

(5) Mttwo r Cawnpoto JIhowipal ■Roard, 
12^.57(1889). 

(6) Irladho c. Rahman, 2 A 2S7 {1379) 

(7) Gopal Harhar *v Jlaomant, C B. l07 
(ibSi) 

f 81 /« re Appa Rao, 10 VL 73 (1886) tP.C.]! 
buv«ec Hoghtnnt PulJey, J, R.I6E(1.673 


(1874). 


r,W n SflJ use?); 

I) 


fanmii t. B. 4S'. (WA 

Oboop ClmQtJer r JSctovrrce. 6 W. lo 
,60) • Shm. Cto» «. Sm/M 

. s V. R >81. 185 (1888) 1 

tBaUltsawlOW.® 

wM .. Il«mo8l»'. 8 »■ » 

:,Mun.l r. H.pl” M“l'™.=-'^ 
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fitlcliiced tlie new c^^dence on winch his application /or review was ba«cd, os 
lie had urged in opposition to such application (1) Where m the opinion of 
the Priv>’ Council the High Court had wrongly allowed a rcview'and had ad- 
mitted additional esidence, their Lordships did not consider it right to exclude 
that evidence from their consideration (2) 

8. When flu application for review is granted, a note 630.] 
Regiitry ot appUca- thereof shall bc made in the i-egister and 
tion granted, and order the Court may at once re-hcar the case or 
for re-hearinf. make such order in regard to tlie re-hearing 

<as it thinks fit. 


Registry of application granted, and order for rc-hearing.— Tliis 
rule corresponds with sect, 380 of Act VIH. of 1859. That section after the word' 
“ register ” ran “ o/ suits or appeals {as the case may 6c) and the Court shall yivc 
such order »n regard to the rc-hearxng of the sml as tt may deem proper tn the circuni- 
stances of the case" The present wording was adopted by sect 620 of 
Act X. ol 1877. There has been some diversity of decision on the question 
as to what may bo gone into at the re-hearing The Calcutta High Court 
formerly held that the applicant was only entitled to go into the points on 
which the rule granting the reriew wa.s allotvcd, and that matters not men- 
tioned when the rule was argued could not be gone into , (3) hut Inter 
the same Court held it was discretionary witli the Court to re*liear the wliole 
ease or only the particular point on which the reMeiv was granted (4) Tlie 
Bombay High Court has, however, held that nkn a re\aen Jms been admitted 
the whole case is reopened (5) And it has recently been held bv the Calcutta 
High Court that the C-xpression rehear the case ” means " rehear the whole 
case,” and that if the case is to be reheard only upon special points, the order 
must be made under the last words of the section, which CD.ablc the Court to make 
such orders as it thinks fit(G) It has been held that where a ease is admitted 
to review by the deciding Judge and is afterwards tried by another Judge, tlic 
new Judge must try the point directed by the order of re\acw , (7) and that a 
Judge granting a reriew on one point has no power to go into or to decide a 
matter already decided fiiLiIlyand as to which no appliralion (or review was 
made. (8) When a plaintiff obtained a review on the ground that lie was en- 
titled, upon the .allegations and proof* on the mord. to the full relief wlurh 


(1) PrftnXatbf Sre«K«nt,2C L. Il 25' 
(1S7S). 

(2) r>»iluVViee t. GeVoolChnnJiT, 12 W. IV 
47(1801); 13>Iw I. A. 20t>, 220 ; lot see 
Prsn Kalh e- Sive K«n<,^2 C. k R. 257 
(167S). 

(3) lUiuronUbur r .\ct» ll>nk. 5 C. fO, m» 

(1879). This CASS »** rrcrntly diwuMeil ta 
Ssitsruil'tin e Elrsmuitilm, 19 C J 225 
(1917), 230, •Ijrn « «m 

hr Monlcrjee. J , Ihsi the rrAl iotention was 
t.» ilocktelhst the CV'url ht4 » il»-rrli.rn to 


refuse to mteriaia a new queeikiR. 

(4) norlMnsr Thakoor I‘ur<ha4.aC 20'> . 
13 C I P- 2v', 0812) , TbiCt. t tV»a4 r 
llalorL Kam. 12 C I I* l>l 

SaioalRsDchboir Dullalh.iO II J1 C 
3fO(l'73). 

(0) Sa<UrU(llin r Ckrarr. j Min, 19 C. I~ J 
225 (19)3), JrnVin*. CJ • and 31<,okrrjr«-. J 

|7) HuTO rhundet r Itaia Kl-*ore, U. ft. 
()1C4} 141 

(1) Byjratlir Wnrevr.ri W It 427(1875). 
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lie liml soiiglil, it ins JipM not to be open to tlic clcfeuclant on the rc-licarnig 
to ocWtice evidence he ought to hove done nt the IiC£iring.(l) A Court ehoulJ 
in ila jnilgrtvenl on the te-hearing give reasons for coming to a different ooD' 
elusion from that which it Jwd previously /ornicd.(2) U'hcn n case is rc-lieard 
on review tlic order on the shearing is a new decree wliatcver the result is ; (3) 
even thongli on the opplication for review coming on for re-hearing the -Tudge 
nllowed it on a comparatively insignificant point and forthwith directed a clerical 
error in the decree to ho rectified ; and the time teithin which to appeal on the 
decree runs from the date of such onleT.('J) 

Priiotlce.— ‘See notes to rr. 1 and 4, nnfe. 


fs. C29, 9. No opplicfttion to review on order ifiadc on an applice-, 

para.j of certain appU tion for a rovicw Or a (leoee or order passed 

"nations 0 f- ^nade on a review shall be entertained. 

Review of review.^-lVith verbal alterations and a transposition this 
rule J3 the Mine as the last paragraph of rect. C2£> of the former Code. The 
first portion of the rule refers to the second, and the second portion refers to 
the third, stage of the proceedings through which 'an application for ft review 
may pass (p) It has been a question whether these words are tantamount to 
saying “no second application for review slmll he made;’* that is, ^r 
such an application is barred in all case8.(C) As regards this, it is 
i£ an application for rewew is allowed nt the second stage, then the orfler a ow 
iiig tJio ftppijcation cannot, as being an order made on on application for 
be itself reviewed. Similarly an order made in the tlurd stage 
tlie admission of the application lor review and aiter the case ‘O 
re-heard, whether that order confirm, alter, or reverse the uecree soUe » 
reviewed, is a new dccrec.(7) There is here a decree „rTcView.(81 

be, passed or made upon a rerdew, and this rule piohmits a iw i jpicptecl 
There rem.iins a tliird case, viz. where the application for re 
at tlie first or second stage, and the case is in consequence no ^ 

this case tbo order itself rejecting the application or fot 

renewed. But the question then arises whether a crounds. 

review of the original order or decree may bo exade o ground of 

For instance, docs the rejection of an application base ^ pplj. 

alleged error oppa«=ot oo the face of the record preclude a .atequ U 
cation toed on tl.o gronnd of the diaeovery el no^a ca*nccWW_- 



jWhari, 26 B. 4SS, -191 (190') 

“iolr 

(IMS ) : Deoe. 

685. 6SC ( 18 G 6 ) Ai.jul Jlftl'amfi'. 

lOrA.101.lOO(l889)5«.C.lCC,16.,.. 


fl) Bonre Madliiib r. Pakaktur, 20 W. B. Bbatta, Bi C •(32-_ nod eWes 

225 (1873) ! Oft o. 

(2) Chntitl Moyeo tf ICaluKoomar, OW. B. 

IS (18661. 

(3) Soaddznincet'.AfaIiatabCband Babsdur, 

B J„ B , P. B. 586 (I8C6). 

(4J Joytishcn »•. Ataoor Bohoman. fi C. 22 

ass»i 

(6) Seo as to stages, Vadital v. 

Pidchand, 30 B 66, at p 60 (1005) 
lO) See Gobiad^BamMondalr "Bhotanath 
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contcucled tliat tliis rule does not covet tlie ease, Lecause on the facts stated 
tbc second application is not for a review of the onlcr made on an application 
for review, nor is it for a review of a decree or order passed or made on a 
review. On the other hand, though the ori^ual order is directly attacked 
hy sucli a subsequent application, the effect of the latter, if successful, is to 
grant the review wliicli, tliough on different grounds, was previously refused. 
It has been said (1) that tbe present provision was first inserted in the Code 
of 1877 to meet the decision of tlic Full Bench in Nasiniddm Khan c. Indro- 
nara)*an Cliowdliry.{2) that the Court may admit a review even after a prior 
order rejecting it. On the other hand, the Calcutta High Court has held (3) 
that though the order of rejection is final in the sense that it cannot be made* 
the direct subject of review, these provisions do not prohibit the admission 
of a subsequent application for review of the original decree on a different 
ground from that which was the l>a«i3 of the previous application which was 
refused. 

(1) Vaman • iUthari, 20 D 4$.% 191 (3) Gobinda Ram Kfoiulal o. Bhelanath 

(1902) I 9 c.. 4 Rom. L. R. 121. DhafU, 15 C. 432 (I6S8), am) tbe ruo cited 

(2) B. L R , F. B 307 (18C0). in hM note 



OBDER XLVIII. 
Miscellaneous. 


[S.93.] 


[S.94.] 


1. (J) Every process issued imder this Code shall he 
Process to be semd at Served «at the expense of the party on 
expense of party issuing, ^vhosc behalf it is issued, unless the Court 
otherwise directs. 

(f?) The court-fee chargeable for suclr service shall be paid 
within a time to be fixed before the process 
is issued. 


Costs of service. 


“ Unless the Court otherwise directs."— In the matter of H. 0. Studil,(I) 
Rampltii, J., said : “ Tliis provision of the Civil Procedure Code does 
not appear to me to give a Court any power to depart from the rules of the 
High Court on tho subject of the levy of process fees, or to remit those 
fees. The scctiou relates to th<f payment of process fees by the parties to a 
suit, and gives the Court, acting judicially, power to^ mahe an order, between 
party and party only, as to who should pay the process fees. It docs not ex- 
pressly give power to remit the fees, or, what comes to the same thing, to oi er 
that the process should be served free, or, in other words, at the 
Government, and in the present care we cannot, I think, mate sue ® 
under sect. 93, C P. C., seeing that the Government is no party to . 
Ghose, J., however, declined to express any opinion upon the qups ion, 
ox not the Court has the power to relax in any case the process- ee ^ . 

Rampini, J., himself pointed out that some Benches readily gran a 
of these rules. 

Within, a time to be fixed by the Court.— If time ^ served 

IS no obligation to pay the court-fee ; and where I,e|j tiat 

on witncssra for non-payment of the court-fee, in 
the suit could not be dismissed for default of cvidencc.(-) 

2. AH orders, notices and other documents 

oners and notlees this Code to be giVen to Or s ^ 

how served. - person shall be served in the mann p 
for the service of summons. 


(1) 3 C. W. N. S3 (1898) 

(2) Fursbaclec Lai o. tJmbtka Perbbad, 3 
B. I B. App. 20 ; 9. c., 1 1 W. K 290 (1869) ; 
and see Mobun biundur r. firij Bhookun, 0 


W.n ISti.SaS,, .here 





OKDEK XLIX. 

Oharlercd High Com Is. 

J 1. Notice to produce documents, summonses to witucsscs, 
Who may serve pro- and cveiy otlier judicial process, issued in the 
cesses of High Court. cxcrcise of the original civil jurisdiction of the 
Iligh Court, «and of its matrimonial, testamentary and intestate 
jurisdictions, except summonses to defendants, writs of execution 
and notices to respondents may be served by the attorneys in the 
suits, or by persons employed by them, or by such other persons 
as the High Court, by any rule or order, directs. 

2. Nothing in this scliedide shall be deemed to litntt or other- 
Smmg m 0/ wisc affect any rules in force (li the commence- 
Choriereii High Court?. of this Cotic for the tahm of emileiice 

or the recording of judgments and orders by a Chartered Ihgh Coiir ■ 
High Courts.— Tliis rule, wMcli emhodics sect. CSS of t>‘' 


wigti courts. — rms rwe, wmen cmuouifs bvci.. w .... - 
powers the Court to determine wlicthcr the judgments should ^ 
oc m writing, or according to any mode which might appear to i f 
interests of justice ; and where rides have been made the rulea on do 
( now 0. XLl. r. 31) apply .(1) 

3. The following Tides shall not apply ?Snary 



(J) rule 10 and rule JJf, clauses {b) and (c)) of Order T 
ride 3 of Order X ; 

relates to the mannex’ of talung evi 

XYin ; 

(J) rules 1 to 8 of Order XX ; and ,,>Kfo 9 to the 

{4 rule 7 of Order XXXIU {so far as xolatxs 

malfing of a memorandum) ; High 

.-md rule 35 of Order XLI shall not apply » 

Court in the esxercise of its appellate juristlio i • — 

( 1 ) Sundw Bibi v. BisliMhur Nath, £> A. W (16SC). 


y'/, 

. 'V ■ 



ORDER L. 


• Provincial Small Cause Courts. 

1, The 'provisions hcrcmajter specified shall not extend to 
Pnvineiai Small Cause Couris constituted widcT the Provincial Small 
Cause Courts Act, ISST, or to Courts exercising 
the jurisdi(Uio}i of a Court of Small Causes under that Act, that is 
to saj / — 

(а) so much of this schedule as relates to — 

(0 suits excepted from the cognizance of a Court of Small 
Causes or the execution of decrees in such suits ; 

(ii) the execution of decrees against immoveable property or 
the interest of a partner in partnership property ; 

{in) the settlement of issues ; and 

(б) the follcunng rules and orders — 

Order II, r. 1 (frame of suit ) ; 

Order X, i . 3 (record of examination of parties) ; 

Order XV, except so much of rule 4 as provides for the pro- 
nouncement at once of judgment ; 

Older XV III, rules 5 to 12 (evidcnc^ ; 

Orders XLI to XLV (appeals) ; 

Order XLVll, rules 2, 3, 5, ii, 7 (review) ; 

Order LI. 



OKDER LI. 


Presidency Small Cause Courts. 

1. Save as 'provided in rules and 23 oj Order Y, rules i 
Pr^sidgf^cy Small Cause Olid i oJ Order and Tide 4 of Order 

XXVI, and hy the Presidency Small Cause 
Courts Act, 1S3:>, this schedule shall not exteiid (o any suit or 
proceeding in any Court of Small Causes established in the toums 
of Calcutta, Madras and Bombay, 



Appendices to the First Schedule : Forms. 


APPK^*DIX A. 

PLLADIXGS. 

(1) Tfrua or Suits. 

Ijc ihl Cocbt or 

A. B. (oit/ onJ r<«t/<nee) .... . . PhtnttJ^, 

agamic 

C D. (add duerirtian and rtiulmet) Defendant 


(2) DESCRiPtioN o> Parties »> pabtic0l.\b Cases 
TLe Secretary of Stale for India m Council 
Tbo Adrocato General of 
The Collector of 
The State of 

The A. B Company, Limited, baying ita registered ollice at 

A. B., a public officer of the C. D Company. 

A. B. (add description and residence), on behalf of himself and all other creditors of 
C. D , lato of (add rfejcrip/ion and rejidence) 

A. B. (add dMcriptiOTi and re«tde«ce), on behalf of him'clf and all other holders of 
debentures issued by the Company, Limited 

Tlie OfTicial Receiver 

A. B , a inmor (odd Jesenpthn and residence),by C. P. (or b\ the Court of Wards], 
lii-^ next fncinl. 
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No. 3 

(loons bOr.D AT A I'lXr.U PitICE AND DELIVLKED 

(nth.) 

.1. Ji , tlio above named pl.amtilT. states as follons 

I. On the day of 19 . £ F. sold and ddivereil to tlio 

defendant [one huiidrcti b.MTch of flour, or the goods men(ion«l in the schedule hereto 
annexed, or sundrj’ goods]. 

2 The defendant promised to pay rupees for the said goods on delivery 

[or on the day of , tome J/ir/ before the plaint tma filed]. 

3. He has not paid the same 

t E. F. died on the day of 19 . Jly Ins last will he 

appointed his brother, the plaintiff, his executor. 

[/Is in pfiras. 4 and 5 of Fotm So. J.J 

7. Tho plaiotilT ns executor of £. }\elaUits[R<Uef<latmeii\ 


No 4 

Goods sold at a Uc vsokaule Paice and uli ivekld. 

(T’lt/e.) 

A. D , tho Above-named plaintiff, states as fotlons : — 

1. Ou tho day of 19 , plamtiQ sold and delivered to 

the defendant [sundry articles of Louse-fumiturc], but no express agreement nss made 
as to the price. 

2. The goods ucro reasonably worth rupees 

3. Tho defendant has not paid the money 

[At in parat. 4 anti 5 of Form No /, and Relief claimtJ ] 


No 6 

Goods mide at Defendant’s Ueodest, and not \tcfm;D. 

(Ttlle ) 

A. B , tho above n.araetl plaintifl, states as follows — 

I On tho d.ay of 19 , /■ agreed with tho plaintiff 


[As in paras. 4 and 5 of Form No I, and Belief efnimcd ] 


No 6 

Deficienc\ ci’ON a Re-svle [Goons soia> .it AvutionJ 
(Title ) 

.1. B , the above-named plaintifT, slates os follows 
1. On the day of 19 , the pbmtilT put up at auction 

sundry subject to tlio condition Ibat sllgootls not i>aid for and removed b}- tho 
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First ScDED. 
(3),Noa.7-9 


purchaser within [ten da>ji\ after the sale should he re-sold by auction on his account, of 
which condition the defendant had notice. 

2. The defendant purchased [one ctalt of croclert/j at the auction at the price of 

nipcco. 

3. The plaintiff was ready and willing to deliver the goods to the defendant on the 
date of tho Eato and for (ten daya\ after. 

4. The defendant did not take a^\'ay tho goods purchased by him, nor pay for them 
within [/cn daya\ after the sale, nor afterwards. 

S On the day of 19 , the plaintiff re-sold the [cralt of 

CTocktry], on account of the defendant, by pubhc auction, for rupees. 

C. The eipcnsos attendant upon such rc-sale amounted to rupees. 

7. The defendant has not paid the deficiency thus arising, amounting to 
rupees. 

[yfs ttt paras. 4 and 5 of Form A’e 1, and 


1 Between the 
10 . at 


No. 7. 

Sbuvici'S at a Reasonabu! Rate. 

[Tiih.) 

vl. R., the above-named plaintiff, states os foUowJ r— , ^ 

b„t no ozprfS! iigrcfiiient M* ■»“' 

rupees. 


\Aa in varas. 4 and 5 of Form No 2, and /Irite/efoiW.] 


SrP.VICES AND MaTERULS at A REASONABLE COST. 

(Tillt.) 

A- B; the above-named plaintiff, states as foUows lj„jt 

1. On the day of 19 i’ wished tho' materials therefor, 

bouse [known os No. , m 1* nn.nmt was mode as to the am 


a bouse [known os No. , m ]• tvas made 

for the defendant, at hb request, but no express agre 

to be paid for snch work and inaterULs _w. rpasonsblv mirtli 

2. The work done and materiab supplied 

3 The defendant has not paid rte money. , 

[Aa tn jtarat. 4 and S*of Form No 2, 


rupees. 


No. 9. 

U*!® AND Occupation. 

(ritfeO 

A B , the above-named phiintjff, executor of tlie wU 
follows: — 

1 Thnt the drfenilant occupied U.« [licoS' ' 

inuBiori of the said N. 1., from the* 


,«scd, " 

itrccii, 

until tbu 
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Oay of 19 , and no agreement xroa made as to {uymeut for 

the use of the s.'iid premises. 

2. That the use of the said premises for the s-aid period xrao reasonably worth 

rupees. 

3. The defendant has not paid tho money 

{At in paras 4 and 5 of Form No J.) 

6 Tlio plamtiif os executor of X. 1’. claims [Rrhtf claimfd\ 


No. 10. 

Os Av Award. 

(Titfc.) 

E., the above-named plaintiff, states os follows * — 

1. Orithe day of ' 19 , the plaintiff and defend-ant, having 

a differonco between them conccraiog [a demand of the plaintiff for tho price of ten 
barrels of oil, which tho defendant refused to pay], ogre^ in writing to submit the 
difference to tho arbitration of E. F. and Q. //., and the original document is annexed 
hereto. 

2. On the day of 19 , the arbitrators awardetl that the 

defendant should [pay the plaintiff rupees] 

3 The defendant has not paid the money. 

lAi in paras. 4 and 5 of Form No. 1, and Rebef claimed.] 


No 11 

On a Foreign JoDCJfrNx 
{TtHe ) 

A. D., the above-named plaintiff, st.ites as follows . — 

1. On the day of 19 .at ui the State 

[or Kingdom], of , the Court of that State [or Kingdom], in a 

suit therein pendmg between the plaintiff and the defendant, duly adjudged that the 
defendant should pay to the plamtiff rupees, with interest from the ^id date. 

2. The defendant has not paid the money 

[A s in paras 4 and <5 of Form No 1, ami Rchef claimed J 


No. 12 

Aoainst Surety fob Payment op Rent 
[TilJe ) 

A. B., the ahove-named plaintiff, etates as foUows . — 

1. On the day of 19 , ^ F hired from the plaintiff for 

the term of years, the [bouse No. , Street], at the annual rent 


[As in paras 4 ami S of Form No /, onif Jldtef tiaxmtd,] 


( 
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JIo 13. 

llltEACir OF AoftECUENT TO r0KCn.\,SC Lakiv. 

ITilU.) 

A A. the aLoA'c-Qstncd pJaiufiff, stales as /oUotts ; — 

1- Om tho oI.Aj'of 10 , the phiatiS sad deieadsnt entered 

into an agrcoinent, and the original document is hereto annexed 

\Pr, On the day oI 19 , the plaiatiS and deiendant 

nuituaiiy agrewi that (ho plamfdl should sell to the defendant and that the defendant 
fthonW purchase from t)ic plaiatiO forty higbas of land in the village of for 

nipcofl.) 

2. On (ho day of 19 , the plaintiff, being then the ahselcte 

v»uner of tho property (and (ho same being free from all inctunbrances ns vos made to 
Appear (0 tho defendant}, tcitdcrcA td the defendant a sufSeient iastrvmeni oi trans/M 
<»f the 6.Amo (or. was ready and uUIing, and is still ready and rnDing, and offered, to 
transfer the same (o (bo defendant by a siiflieient instrumentj on the ppijment by the 
flefendani of (he suni agreed upon. 

3 TIio defendant Iras not p.Ald tho money. 

f.is tn jyffroi. J amlS of form 2io. J, and JidleJ chmul] 


Not pelivebdco Goods sodd- 
(7’ide.) 

I n flift AlM>\-e-n,ime(J plaintiff, states as follow's : 


rupees on 
2. On (ho (said} 
tiefeiidr 


delivery 

day the plaintiff was ready end mliir'S* 


and offered, to pay «‘e 


3. 

of the 1 

(As in farfts. 4 andS of fomiV’o. J. end HAiCj ««»«"■'* i 


WrONGFPIi OiSUISSAIs 

{Title.) ^ 

otora-iuuntd plunf®. «l»'« " 

. . ■ ' the capacity 

(ho pLiiiUiff 
"S (monthly). 

. a -opon tl’« 

service of tho defendant and has over amco f whereof H‘0 defendanr 

tinue in such eervieo during Iho remainder of the aaiu } > 

“'’'TSrS”""'" a..o. .0 

■charged the plaintiff, and refused to permit to serve 
Ills service^ . _ 

(Js to jiants. 4 and 5 of J-'orm Ho l.nmlRef*/ 
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No 16 

1Jbe\cii or CoxTiucr to serve. 

{TilU.) 

A. B., the above. namfd plaintifT. sf.Ttes as follons : — 

1. On tho (lay of 19 » the pl.untiff and defendant mutually 

agreed tb.at the plaUitilT should employ tIic(}efend.antatanfannua]jB.alaTyof 

rupee®, and that the dcfend.int should servo tho plauiiiT as [an arti'stj for tho term 
of [oncje.ar]. * 

2. Tlic plalntifl has always been rc.tdy and wdting to perform his part of the agree- 
ment [and on the (lay of 19 , offered 60 to do] 

3 The defendant [entered upon] thoscrvfecof thcphalntiflon tho above-mentioned 
day, but aftenvards, on Ibo day of 19 , he refused to serve 

the plaintiff ns aforesaid. 

" [Js in p(Trn» 4 awl S 0 / Form .Vo. J, ami Bflie/clnimfil.] 


No 17. 

AovDfST A Bcn.urp. for DBrEcrivE ^\’ol(KMA^sm^ 

(Tiile.) 

A. D , the above-named plaintiff, elates as foUow8:-~ 

1. On (he day of 19 . (bo plaintiff and defendant entered 

into an agreement, and the original document is hereto annexed. [Ortlale (he tenor 0 / the 
eonirael.] 

[2. The plaintiff duly performed all the conditions of tho agreement on his part ] 

3 Hio defendant [built tho house referred to m tho agreement in a bad and un- 
workmanlike manner ] 

[/Is in para* / ami 6 of Form So /, and Belief flamed J 


No- 18 

Ox A Boxd for tde FroKi-rrr of a Clerk 
{Tide ) 

A. B , tho abovc-n.amcd plamtilT. stales as follows — 

1 On the day of 19 , (he pJamtilT took B F into his 

employment as a clerk 

2 In consideration thereof, on the day of 19 , the defen- 

dant agreed with the plaintiff that if E F. should not faithfuUy perform his duties 
as a clerk to the plaintiff, or should fail toaccount to (bo plaint iff for all monies, evidences 
of debt or other property received byliim for the use of the plaint iff. the defendant would 
pay to tho plalntill whatever loss he might sustain by r(Si«on thereof, not exceeding 

[Or, 2. Tn consideration thereof, the defendant by bis bond of tbo same date bound 

.. , • .-/r,i . 1 — -e » to the condition 

to the plaintiff 
>f debt or other 
iintiff, the bond 


bUOIIIU 
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(3), Ko-< 19-21, 



No. 19. 

Ur TfiffANf AGAINST LANDtORD, WTII SpTCUf. DmiOE. 

{Tine.) 

A. D., tho above-aaincd plaintiff, states as fallows : — 

1. Oo the ilayof Ip , , the defendant, by a reps* 

tcrcfl instrument, let to tlio plaintiff ftbe house JS^tv , Stttet], /or fie 

term of , years, contracting with the pLiintiff that be, the plaintiff, ftniJ li»s 

legal rcpn'scQlativea should rjnietJy enjoy possession thereof for the said tena. 

_ 2. All conditions tcero ful/tUed and all things happened necessary to entitle the 
plaintiff to roa'mlftio this suit. 

S. On the day of daring the said term, E. T.t who was the 

lawful owner of tbo said hoase, lawfully evicted the plaintiff therefrom, and still 
wiflibolds the po<»session thereof from him. 

4. The plaintiff was thereby fprcTentcd frojn continuing the business of a tailor 
at the Raid place, was compelled to expend rupees in movioc. and lo«t tbs 

custom of O //. nnd /. J by such removaf ] 

(.•!> *« parOA. 4 aiul 5 oj Form Xo. 7, and Selief fhinud.1 


No. 20. 

Ok AK AoitEEStENT Oy iNDtMmiV- 
{TiiU.) 

A. B.y tho aboro*na<ned plaintiff, st.Mes as follows 


made upon him on account of any mdebtedness ol the bmi. 

2. The plaintiff duly pertormed all the conditions of the agreemen Ic.ain’jt 

3 On tho <Wof , [a judgment wa, rccovemlcsa«’‘ 

the plaintiff and defendant by E. F., in the High Court «{ JudiMtar® ^ 

upon a debt due from the firm to E F., and on the d®'? ® 

the pfamtiff paid rupees fm satbfoef ion of the samej- 

4 The defendant has not paid the eame to the plaintin. 

(As in parns. 4 and 5 of Form No J, and SeUef cloiiMd.) 


No. 21. ^ 

PrOCUMSQ PrOFEETY BY FJ’.vVr* 

(Thu.) 

A. B.y tho above-named plaintiff, states as follow 


for ll-e f 


L*The ^intiif was thereby induced to bcU lanU ueuve^ 


xue piaiuiui M and 




rmsr SciiED. 
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FrauDULEinxY mocubisg Cbedit to be given to akotoeii Pebson. 

{Ttlle.) 

A, B , tbo abovo-namcd plaintiiT, states as foUoivs : — 

.1. On the day of IQ > the defendant represented to the 


rupees (on months credit] 

3. The Said representations were false and were then knoim by tbo defendant to be 
so, and recre made by him with intent to deceive and defraud the plaintiS [or, to deceive 
and injure the plaintiiT]. 

4. E. F. [did not pay for the said goods at the expiration of the credit aforesaid, or] 
has not paid for the said ncc, and the plaintiff has rrhoUy lost the same. 

[.Is in paras 4 and 5 of Form Ho. I, and IttUef cfaimeif.] 

No. 23 

PoLLETtNO TUG WaTCR CNDEB TttE PLVLSWT’S LaKti. 

(T.f/o 

A. E., tho above-named pbintiff, elates as follows . — 

1 The plaintiff is, and at all the times hereinafter mentioned was, possessed of 
certain land called and situate in , and of a well therein, and of 


and polluted the well and the water therein and the springs and btceams of water which 
fiow^ into the well. 

3. In consequence tho n'ater in the well became impure and unfit for domestic and 
other necessary purposes, and the plaintiff and bis family aro deprived of the use and 
benefit of the well and water 

[.Is in paras. 4 and 6 of Form No I, and Bcltff elaitned.} 


No 24 

CiiinyiNO os A Noxioos JIancfactoiie. 

{Ttlle.) 

A. J} , tho nbove-iumod plamliff, states as follows . — 

1, The plamtill is, and at all tho tunes beremafter mentioned wab, |>o^&fcd of 

certain lands called > situate in 

2. Ever since the day of 19 , tho defendant baa wrong- 

fully caused to issue from certam smelting works earned ou by tho defendant largo 
quantities of offensive aud uuw bolcsoine smoke aod other vapours and noxious matter, 



4 U 




',1 




I 

? 

i 

\l 


(n 

I 

It: 

i 
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might h . 
from, an 
of the Jr..4 


TIIIJ COUU or CIVIL WJOCrOUIiK. PitsrScMip 
(3), Sua 25-27, 


a,» iji, uiiicrtvise troultl hare had. 

[Jsttt paras. 4 amtS ofFom No. 1, and RtVieJ ejamej.l 


No. 25- 

OcsTftPcTcca A Uiunf or Way, 

(TitU.) 

./. S., t6o ftbovc-ijADjcd pkinCiff, states as IdUdspj.-w 
1. Tlio pJaifjtitfi*, and at iho ti»e J»f“r5j'o8/tef meatfoaed si-aa. possessed of [a Jiruse 
in tlio village o! J. 

5 A r—~ ' .-■» • -ti, t.1 

On the <3ayot If) .(lelendontnroiigluHy obstructed fl>e ^ 

said way , so that the could not pass (with x-chiche, or oa foot, cr ia anf mannetj , 

along ll)o tray (and has ever since nroogfaily obstn'cted the ssroc] 

4. (S/a^ Special damaije if an>j.) ; 

[As iH para<. 4 and 5 of Form Na. 2, and Fflte/ rtoimcd.J , 


No. 20. 

OastRoerwo a HicjnvaY. 

(nVif.) 

• * . . . - . . ’ efoaes io the 

.fellorertVit 
■tlpcatpaiB. 
irrcd cTpense 

for medical attendance. 

f^I«tn paras. 4 and 5 of Font No. J, and dtcUi/Nuimd') 


Pivebtwo a Watce-coussb. 

(fftls-) 

,1. /*., tho above-named /dalatift elates as foilc”'?.'" I ,i 

1 XI )0 plaiatiil is, and at the tune hereinafter jnenfiuncd l>osscssc 

situated oa a fsfnsamj toowo a* the • in tbo village o 

2 By reason of such pewsess/oa ftp plAiotifl' was enldl^l (otljofloa of (be 

ivorKpg the nJdl. i„n.i,.y .4 bv cutting the 

3- On the day of ID *» 

bank of the etreaoi, vToogfaUy diverted th^ water tbereof. so 
the plamtlff’s mill. . ,, , _ ,a mMc than 

4. By reason thereof the plaiiitiff baa been unable to £rii , 

per day, whereas, before the *aid diversion of water, be ^as n 
p»;rd.»y. , . ,, 

[As fa paras. 4 and 6 of fWa iVu, 1, luul IlAieft Qiina ■ 


1 





1'icsr yciiEu. 
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]y‘j5 


No 28. 

Obstiidctino a Kiuht to cse Watei. k>u Irrioatiox. 

A, li., the aboTe'iinmo<l plaintiff, stales as follows : — 

1. rhimti&is, and was at the time hereinafter mentionn], possessed of certam lauds 
situate, etc , and entitled to take and use a portion of the water of a certain stream for 
irrigating the said lands. 

2. On tbo day of 19 , tho defendant prcTcnled tlio 

plaintiff from taking and using the said portion of the said water as aforesaid, Ly 
%»roDgfully obstructing and direrting tbo said stream. 

[Ab in paras. 4 and 5 of Form Ko. 1, and IttUef claimed J 


No. 29 

iNJVIIItS CAT7SED CV NeOUCEKCT: OX A UaIUiOII) 

iruk.) 

A D., tho aboro-named pluintiff, stales os follow s : — 

1. On tbo day of 19 , the defendants were common 

earners of passengers by railway between and 

2. On that day the pUuvtlff was a passenger in one of the catrUges of tbedeiemlanis 
on tbo said raOway, 

3. WhUe he was such passenger, at (or near tbo station of 

cr between tbo stations of and ], a eollision occurred on the said 


[As in paras 4 and S of Form A'o /, and UcUtf claimed ] 

[Or thus . —2. On th.at day the defendants by their servants so negligently und 


No 30. 

Ixjoitirs CAUSED BY NEOLlUbNT Dmvixo 
(Ttlle ) 

^1. n., the aboao-uamed plaintiff, slates as follows — 

I. Thoplamtill isa sbocmakcr, carrymg onbusmess at 'I be (kfendaut 

IS a merchant of 




I 


Of 

( 

n: 

( 


r. 



I39it 


TIIK COI.K or CIVIL mocncmm, 

•• . (3). i^t'S.25-27 


No. 25. 

OBsnmcTOo 1 Rmni op Wav. 

(Tille.) 

J- 'm plamuff ^ '1' r'»i”l.£f, at.,« ,_ 

« Oj, ji»»S0 o, - ^ 

p'lblic 
LDd lua 


3. On tho 
aaia Tvay, p« 
alunyUjo- 
4 (Si, 


Oayot 


M. para',, i :Z"s a/rar„ ,, 


No. 20. 

Obstroctkq a HiomvAY. 

• ■■ ■• • ' — 0“S a *-nch B„a heaped up earth ...d rt»e, „ ,1. 


ertbc 

and was prevented from «»»«„,! , 

for medical attendaoee. ousmesa for a long time, and incurieu e r^nse 

U J >» pam. 4 4 „y . JkKtfcbtmid ] 


No. 27. 

OlTERTIBa A ■WaTCR-COUBSE. 

(Titu.) 

j ,.. plaintiff, st.ites aa follows :— 

situafesf on ft liercinafter inejitioned was, posscsicd of a md) 

tcil on a fstreamj tnoirn a, tho , in fho vWaga of , di^lnct 

worlSig^^ rS possession the plaintiff was entitled to t ho flow of (lie stream for 

bank^o/the dejendant, by cuttuig tte 

!\ ““.°J '“® etream, wroncfnllv diwf«^ i-**- »T.»-»r,r ... .v„. t«. tr^ter ran into 

, . (• ids 

111,1 Nicf'l 


per day 


• BviMoii ui nuiL'], lie waa a 


lAt in partis. 4 and 5 ofFvna Nv. 1. tml nOtt/dairnd.) 



I'lii'ir yciitu. 
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No 2J5 

- OBSTnCCTIKQ A JilOHT TO CSE W’VTEi: lOR InittOATlOV. 

{T,tte.) 

B , (Le nbOTC-namwl pI.-iintiiT, stales as follona . — 

1. I’laintiS is, and was at tho time licroioafCcr mentioned, possessed of ccrtaui lands 
situate, etc , and entitled to take and use a portion of tlie nater of a certain stream for 
irrigating the said lands. 

2. On the day of 19 , tlio defendant prevented tlio 

plaintiS from taking and usuig the said portion of the said trater as aforesaid, by 
wrongfully obstructing and diverting tbc said stream 

[/fa ift paras. J ami 6 of Form No. J, and Nehefetamed.) 


No. 29. 

Ikjqkils CAtr&eu cv NECLioEKcr ox \ Uaiijiuid. 

{T,tU.) 

A, B , the abore named plaintilT. states os follons: — 

1. On tho day of 10 , the dofendaiita wero common 

carriers of passeugets by railway between and 

2. On that day the plaint id was a passenger in one of the carnages of the defendants 
on tbo said railway. 

3. Willie ho Mas such passenger, at [or near tho station of 

or between tho stations of and ], a collision occurred on tbc said 


[As in paras 4 and 5 of Form No I. and Uthef tlaivud ] 

[Or thus •—2 On that day the defendants by their servants so negligently and 


No 30. 

Injubies caused by Neouuest Dbivjxg- 
[THU ) 

A. D , the aboi 0 named plainti0, states as follows — 

1. Tho plaintiff is a bhoemaker, carrying on business at The defendant 

li a merchant of 





WIE CODK Of emu PKOCEDURE. 


ftBS’f SOHED 
(3), Kos. 31-33 



profits. 

(As in paras 4 and 5 of Form No 1, and Selitf claimed.'] 


No. 31. 

fon ilAUCious pBOsncnxjpjT. 

(nv/e.) 

-/. the flljove-nanjcd pl^^jntiff, states as follows i— 

1. Oo tho day of 19 , tfie (Jefendant obfaioed a warrant 

of arrest from [a Magistrate of (is said city, or as ike caH man ^ej on a charge 

. nud the plaintiff was orresled therecio» ond ^prisoned for 
(dajs, or hours, and gave bail in the-sum of rupees to obtain bis rejeabcj 

2. In so doing the defendant acted maliciously and without reasonable or probable 
oanse. 

3. On the day of 19 , tlio JlagUtrate dismissed the 

compUmt of the defendant and acquitted the pUintifi. 

4. iUany persons, whose names are un'kcown to the plaintiff, bearizjg of the BrW8t> 
<iQd supposing the plamtiff to be a criminal, have ceased to do business with bim ; 


i 

i 

I 

ii 


in 

I 

fu 

1 

os 

I. 



complaint 

(i4s *n paras. 4 and S of Fofn No. U and EeliefcUxmti,1 


No. $S. 

KovxaBL^S WBOWQI'OIJ.Y DETAIKSD. 

fTiUe.) 

/I. if., the abOTe-namedplaintifl, states as follows t— 

i.Oath. d,yot IS. 

sJiOwmf) a right to the posaesstoii) the ^oods laentioned Jft tb® scae 
[t>; describe the goods], the estioiated value of which » t., dctanicd 

'i PrOtD that day until the commeDcement of this swl tbs o 
the game from the plaintiff. {j{ 

3. Before the commencement of the RUit, to wt on thft * rpfused to dclitcr 

19 . the plaintiff demanded the same from the defendant, wu 

them. 

(As in paras. 4 and 5 of Form 2vo. j.j 

6 The plaintiff claims — . .Wirerv caimot 

(1) o£ tho Mid go«d:i or r»pe.., m W 

(2) rupees compensation fw the detention thereof 

rAe ffehedt/U- 


AOMSut .V fjiAiJJjoirKHr PoucHasEa .iWi w 

(rdfe ) 

-J, B. tho aboTc-namcd plaintiff, states as foUm'S* ti,uj,mpose 

Ijnt 
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2. Tho plaisUifl^aa Iieroby induced to sell and deliver to C. D , [one hundred boxes 

of tea], the estimated value of which is rupees. 

3. The said representations were false, and were then known bj O, D to bo so, 
[or, at the time of making tho said ropresentations, C. D. was insolvent, and knew himself 
to he so]. 

4 C. D. afterwards transferred tho said goods to tho defendant E. F. without con* 
sideration [or who had notice of the falsity of tho representation]. 

[yls tn pnras. 4 and 6 of Form No J.J 

7. Tho plalntiQ claims — 

(1) dcliverj’ of the said goods, or rupees, in ca'-e delivery cannot 

be had 5 

(2) rupees compensation for the detention thereof 


No. 3t. 

Rescission or i. Contract on the Ground of MisraRC. 

(Tide.) 

A B., tho above-named plainlif!, slates as follows — 
l". On the day of 19 , tho defendant represented to 

tho plaintiC that a certain piece of ground belonging (0 tho defendant, sitoated at 


rupees as part of the purchase-money 
4 That tho said piece of ground contained m fact only [dvo bighas]. 

[A$ in parai. 4 and S of Form JTo / ] 

7. The plaintiff claims— 

(I) rupees, with interest from tho day of 

19 

{2) that the said agreement be delivered up and eancelled. 


No. 35 

As Isjuscrios restraistso Waste 
{TtiU.) 

A. B , the above-named plamtifl, stales as follows . — 


6. Tho plaintiff claims that tho defendant be restrained by injunction from com 
mittmg or permitting any further waste on tho said premises 

\Pccvn\aTy «>mpi'n»a/ion may dUo be elatmed.] 

• No 36 

InJCNCTIOX RESTTUINTfC XrissNCE. 
s (rr//r.) 

/? , tho nl>oic-named plaintiff, slatee as follows: — 

1. Phmtifl i«, and at all tho times hereinafter mentioned was, the al>«olute onner 
of [the honso No. » .Street, Calentla] 


( 

i 



I- 


TI[E CODE OF omi, I-ROaEDURE. Fust ScaiEa, 
“ TAa 1 ^3). No.. 37-30 

Btw^t ‘*'1 *'*“ at.?olnte ownerZfo plot 

^1?“-'° mamtaS tl-. 'J ~. .*?.??? “r»?. 

tfjftblooc 

4. [I ■ . . 

h.i^ been . 

ml. i>.Miif.j 

„ M.fnyara*. ^nnJio/J'OT!.^'.. J.} 

miKtag <'t'vSr“Sj reslr.m«l by toJ»rolta tam com- 


No. 37. 

POBIIO NniSAKCE. 

{TiiU,) 

A. B., (be above.na!n(^d plaintiff, state? as foUo^vs {— 

1. Til© rfe^jant haa tprongly b»*apcd up oartlj and stones on a public road ktl 0 ^sll 
I im» « n j < j o^ev at ^ so as to obstruct tbe passage ol the pubbe along thtf 

Uic said \r^gtu^* mtonds, onle^ss restrained from so doing, to continue and repeat 

ti « plamtift has obtained the consent in vrriting ol the Advocate Genctallor of 

f i ooiiector or other officer appointed in this beialy to tbe institution of this suit 
f Js »i» paras. 4 and S of Form Bo. J.J 
Itie plaintiff cialms— 

(1) a declaration that the defendant is not entitled to obstruct tbepasssge of 

tUw. -I ... 1 IT. . . « 


the c.arfli nnd stones wonglnlly lieapcd up o' afow^xid 


No. 38. 

IwaoNcriOH aoaik^t tub Divbbsion £>*■ a WaiEr counsc. 

A. JJ-t tlio abovp.named plauitiff, stall's as follows :— 

J/l« »» ForM A’b. Zr.J 

The plaintiff claims that tho defendant bo restTaiticd by injunction from diverting 
the water as aforesaid. 

No 89, 

IlesTORATion or MovnajitB pRorentY TanEATEHTtb wmt ’Destuvctjox, and rt>'‘ 
IwjxjHenos. 

(nr*) 

A. iJ.,ibc abovo'namedplauitiff. etatesas foWc"*J"' ir * Hr f 


V 


01/ mmtj/} 
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2. On tho daj of ID , ho deposited tlio same for safe 

kerpinf; with tlie dcfcmlant. 

3. On the clap of ID , he demanded the s.iroc from the 

dofendant and offered to pap all reasonable charges lor tho stor.nge of <ho same. 

4. The defendant refuses to deliver the some to theplamlill and threatens to conceal, 
dispose of, cut or injure tho same if required to deliver it up. 

5 ICo pecuniary compcns.at ion nould bo nn adequate compensation to the pJaintiff 
for the loss of the [painting] 

[da in pfiroa 4 and 5 of Form No, 1 ] 

S The plaintiff claims — 

(1) that the defendant bo restrained by injunction from disposing of, injuring or 

^ concealing the said [paintingl ; 

(2) that he be compelled to deliver the same to tho plaintiff. 


IHTERPLEAPEn. 

(T./fe.) 

A. B , the above named plaint iff. states as fotlonu 

1. Before the date of ibo cUims hereinafter mentioned <7. //. deposited mtb the 
plalntiS [de$eTibe ihe propertii] for [s^e-Uepit><f] 

2. The defendant C- D. claims tho same (under an alleged assignment thereof to 
litm from O. II ] 

3. The defendant E F al<o claims the same (under an order of O. IJ. transfening 
tho same to him] 


n The suit IS not brought by collusion with either of the defendants. 

[Aa m paraa, 4 and 5 of Form No. 1 ] 

9. The plamtiff claims — 

(1) that the defendants ho restrained, by injunction, from takmg any pro- 

ceedings against the plaintiff in relation thereto . 

(2) that they bo required to interplead together concerning their claims to the 

said property ; 

((3) that some pcison be authorized to receive the said property pending sucli 
litigation ;] 

(4) that upon delivering tho same to such [person] tho plaintiff be discharged 
from all liability to either of tho defendants in re'atmn thereto. 


No. 41 

AP'iiNiSTr.wlox nv CiirniTOR ov nEnAU of iiniSELF and all onint tfREoiTuics. 

{THU.} 

A. li., the above-named pUmtiff, states iw foUenrs — 

I E. F., late of , w.vs at the time of hu death, and hn estate stiU is, 

indebted to the plaintiff in the sum of (Acre tntrrt nnfyrt of Arlt end srrunfy, 

i/anvl ^ 

2. E. F. died on or about the day of - By b« last will, 

dated the d.iy of , bo appointed C. D his esccutor (or deviled 

his estate in trust, etc , or died inte«fnle, a* Mr coee moyAr]. 

3. Tho will ivas proved hj C. J> (or lettertof administration weregrsnted.efc ], 


< 



j rrt. . . . FffiSiScnto 


AmrcmTniTioH by Sracmo LBaiTEi: 

{Till,.) 

about the^ ^^J^^”^‘TarasrijphS)S F Uif^r 

ij»S'/T'’'‘-''“‘’““'^ 

lered to tlolirer to h£m (tie said 


Administiution ur PinjKiiRv Legatee. 

(Tirtc.) 

!Om,-t ^ '**"]•- 

on or abouflfeT”^^' ^ ««</ ««6«tiYKfc/or pflrasrQj)^ "j E. f.. late 0 / , died 

dajr of , 5**^7 of . jjj Ilia jast will, dated tho 

legacy of ’ C- A his csecufor, ond fcegueathod to the ptaintifl a 

/n ppragrapH 4 -legao,.. 

Another Form. I 

(TiOe.) i 

•C» F., tho nboTe-namcd platotitf, states as followH j— | 

• - n - (Jay of . Sy , 


failiTO ^i,is „ otorMoid. 



- > 
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3 TLo testator kas at his dcatli entitled to moTcahIcand immorcahle properly ; the 
dcfcndantcntcrcdinto the receipt of the rents of tboimmoTeablo property and got in the 
moveable property : he has sold some part of the immoveablo property. 

[At in parat. 4 and S of Form No. 1.] 

6. The plaintilT claims — 

(1) to have the moveable and imTDOveablo property of A. ft. administered in 
this Court, and for that purpose to have all proper directions given and 

accounts taken ; 

(2) such further or other relief as the nature of the case may require. 


No. 44. 

ExrcuTioN OP Tnesrs. 

{Ttlfe ) 

.4. B , the abovc'named plaintiff, states as foUoxrs . — 

i. Ho is one of the trustees under an instrument of settlement hearing date on 
or about the day of made upon the marriage of E. F. and 0 II , 

the father and mother of the defendant [or an instrument of transfer of the estate and 
effects of E, F. for tlio benefit of C. D., the defendant, and the other creditors of J*.]. 

5. A. D has taken upon himself the burden of the said trust, and is in possession 
of [or of the proceeds of] the moveable and immoveable property transferred by tlie said 
instnunent. 

3. 0. D, claims to be entitled to a beneficial interest under tbe instrument 
[As in parai. 4 and S of Form No I ) 

6, The plaintiff is desirous to account for alt tho rents and profits of the said im- 
moveable property [and the proceeds of tlio sale of tbe said, or of part of the said, 


administration, in the presence of C D., and such other persons bo interested ns the 
Court may direct, or that C. D. may show good cause to the controiy. 

[N.D. — Whtre tht suit is hy a benefciar'jtlht jfaint may be modtIUJ, mulalistnutandis, 
on the plaint by a legatee.^ 


• No. 45. 

FOKtCLOStfUE OP Sau:. 

(Title ) 

.1. B., the above-named plaintiff, states as foUonrs . — 
1. The plaintiff is mortgagee of lands belonging to the defendant. 
2 Tho following are the particulars of ttio mortgage — 

(n) (date) : ^ ^ _ 


• fhorily ffr tron*ftrs or dttoliilion 


f 

\ 



hm 
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^ (// /Ae plaintijj^ »a nunigagee. in possession, add) 

3. "ne plaintiff took pcsessioti of (ho mortgaged property on the if-iy 

nnd ii roatly to account fts mortgagees in po'i^eesioti from that time. 

[/!« i« paias. i and S of Form No. i.l 
C. Tho plaintiff claims 

(f ) payment, or in default [sale orj foscclosurefand possrssionj ; 

[\Vltcrc Order $i, utU 6, applies.'] ' 

(2) inoasotUcproeeedaoftlicsAlcarefouiid tobemsufficienttopaytlieamount; 

flno to 11)0 pjamti0, tjico that liberty be resets ed to tbepla'mtjfi to apj’y 
for a decree for tbe balance- 



(ti 

{ 

It: 

{ 

411 

(• 



No. 4C. I 

EccESfrrioK. i 

(rme ) ' 

••l. C.» tho above-named plaintiff, states as follows 

1. The plaintiff is mortgagor of lands of which the defendant!’ 

2. The following ftro tho particulars of the mortgage : 

fa) (date) 5 

(A) (o-rnics of mortgagor and mortgagee) { 

(c) (•»um fccured) , ’ 

fff) (rate 0! interest) , ' * 

f‘L ale tWs «! foM/"* w I 


{J/the defendant is mortpapee in jiossession, add) 

3. The defendant hoa takenpossessionlcrhasrocematUi^t^H^tfi®®® 
property. 

IA> in paw 4 mi S aj J'"™ ^ 

6 The plaintiff claims to redeern tho said pTOpert? a 
vc\c<l to hull [and to have possession thereof]. 


No. 47. 

SpncIFlQ fCRFOWIANCn {No. II- 
{Tdle) 

A. B., the above-named plaintifft states ss folio sj^cJ by th<' 
' t» - rfav of . . 

.le ftgrcoinfi'l 
prrfonn lb® 

'osH 



Al’PENDIX A — PLn.\‘DlNnS. 


M03 


PiRST K< Iin. 

(3^, Xo« 4S, 4'i 

No -la 

SiTciFfc PfRFonMvsci: (No. 2) 

(T‘ik.) 

A. B , tlio above-named plaintiff, stales as follows: — 

1. On tho (lay of 19 , tbo plaintiff and defendant entered 

into an agreement, in writing, and tho origina document is hereto annexed. 

Tho defendant was absolutely entitled to the immoTcable property described in the 
agreement. . 

2. On the day of 19 , the pUintiff tendered 

rupees to the defendant, and demanded n transfer of the said property by a sufficient 
instrument. 

3. On the day of 10 . the plaintiff again demanded such 

transfer [or tho defcadanl refused to transfer the same to the plaintiff.) 

4. The defendant has not executed any instrument of transfer. 

fl The plaintiff is still ready and willing to pay the purchase money of the said 
property to the defendant. 

[ri« in paraf. 4 and 5 of Form Ko. /.] 

8. Tho plaintiff claims — 

(1) that Hie defendant transfers the said properly to the plaintiff by a sufficient 

i instrument [foUotnng (fit itrmi of the agreement]} 

(2) rupees compens.ation for mthholding the same. 


No 49 
pAniSERSHlV 


(TtlU.) 


A. D , the above named plaintiff, states os follows.— 

1. lie and C. D, the defendant, have been for ye.ars [or months] past 

carrying on business together under articles of partnership in urriting. t<*r under a deed, 
or under a verbal agreement] 

2. Several disputes and differences have arisen IxHwcen the plamtiff and defendant 
.as such partners whereby it has become impossible to earry on the business in partner- 
ship with advantage to the partners [I7r the defendant lias committed the following 
breaches of tho partnership .articles - - 

-• ( 1 ) 

(2) 

(3) ] • 

[As in pirres 4 and o of Form Ko I ] 


O. The plamliff claims — 

(1) dissolution of tho partnership ; 

(2) that accounts bo taken ; 

(3) th.at a receiver bo appointed 

[A ’.£ — In «Ht7« for tdniling-tiji of any partnership, omit the claim for dissolution , 
(7>id insifaj insert a paragraph ’tafing Ihsfieisofthr partnership hanng been rfi*«ofierf.l 
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(4) Writtbji Statements. 

General defences. 


Fiest Sohed. 

(4). No 1. 


Protest. The dofeDdant denies that he is a partner in Ihe defendant firm of 

The defendant denies that he made the contract alleged or any contract 
with the plaintiff. 

The defendant denies that he contracted mth the plaintiff as alleged or 
at all • 

The defendant admits assets hut not the plaintiiTa claim. 

The defendant denies that the plaintiff sold to him the goods mentioned 
in the plaint or any of them. 

Limitation The suit is barred by article or article of the first 

schedule to the Indian Limitation Act. 1008. 

Jurisdiction. The Court has no jurisdiction to hear tbs suit on the ground that [stt 
forth the grounds). ' . 

On the day of a diamond ring was delirered iiy 

the defendant to and accepted by the plaintiff m discharge of the oUegea 
cause of action. ^ i 

Insolvency. The defendant has been adjudged an insolTSat , i i i„ 
The plaintiff before tbo institution of the suit was adjudged an in- 
'I* •• 1.* *• . 


Minority 
Payment 
into Court 


I.- 


I ‘ 


Performance The performance of the promise alleged was remitted on the 

ResciOTion. ^ The contract was rescinded by agreement between the plaintiff 

Bes judicata. « 

EstoppeL j 


the estoppel). . .... nn the 

Ground of Since the institution of the suit, that is o y. 

defence sob- of {set out facts) 

sequent to 
institution 

of suit 


day 


Defekcb in 


Soira VOR Goods sold and deliveb®i>- 


1 

6. } Except as to Rs 


forj 


pajirtnt 

(I.ny of 


8. Tlie defendant satiaCed the claii 
day of 


d.im by 



FinST SciiED. 
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No. 2. 

DEFTNcr IN Sons on Bonos. 

]. The bond ii not the defendant’s bond. 

2. The defendant made payment to tbo piaintilT on the day according to the 
condition of the bond. 

o. The defendant made payment to the plaintiff after tho day named and before 
salt of the principal and interest mentioned in the bond. 


No. 5. 

•Defencu in Suits on Cuajunteis. 

1. The principal cstuffed the ciaim by payment before amt. 

S. Tho defendant was released by tbo ptamliff gi^uig time lu tho princ)]>ril 
debtor in pursuance of a binding agreement 


No. •!. 

DcrtNCK IN AKV Suit fob Debt. 

1. As to Rr. 200 of the money claimed, the defendant H entitled to set off for goods 
sold and delivered by the defendant to the plaintiff. 

Partlculan are as folloM — 

Its 

1007. January 25th - . . 100 

• „ Februar) let . . . .50 


Total 200 


2 As to the n hole [or as to Its. 
made tender before suit of Rs 


, p.srtoflbemonoy claimed] tbcdcfciidaiit 
, and Las paid ibc same into t^urt 


No 0 

Defence in Suits fok Injuries causep bi NECin.tNT Drimng. 

1. The defendant denies that the carnage mentioned in the plaint was the defen 
dant’s carriage, and that it was under the charge or control of the defendant's serrants 


collision with it. 

4. Jbo defendant does not admit tbo statements contained in the third paragraph 
of the plaint. 

No. C 

Defence in au, Srn> roi. ATeoncs. 

I. JtenLil of the seieral acts [or matter*] eoinrlamed of 



J)00 


THf COUE or CIVIL moClUiUV.E, 


fi’CHtl’ 

(4\ Nt- 7.1), 


Xo. 7. 

DtruNcu IS Suiw roB 'Dj'WMjD.v Oouo^ 

J. Tbi' ^oo0:i n ere not the pro|ief ty of the plaia(i/l 
2. ITio goods were detained for a Jien to whicli the defendant was entitled. 
P.irticujare areas foltowsi — 

1907. ilay 3rd. To catriage of the goods claimed from Delhi to Colcaths 
-tS nuandi at R?.2 per maimd ilj.O 


ICo. S. 

DEFt.'fCE IS SiriTS WR l.VFBISOEMEin- 0? CoPVBtOHT. 

{. The ptaiatitr is not (bo aatbor [assiijntt, tie J. 

2. Tlio book was not registered. 

3. TIio defendant did not infringe. 


.No. y. 

DertscE is Soits for iRFrasooii.vT of Tuade M.ibe. 

t. The trade mark is not tbc ptamtiff’s. 
i. The alleged trade mark Is not a trade mark. 

3. The defendant did not infiringe. 


Ko 10 

DfitwcEs i.\’ Sens REzarese; ro Np/susce** 

1. The i'lMUtUr*i lights arc not aucieut for deny lus other pre-enj 

"S*" The plaintiffs lights will not bo niateruUy mfeifcrcd wilh hj the defeniant s 
htjtldm^^ rfefondant denies that be or bis ferrsnls jioUnte the iiater [or do i»hal a 
com; * - 

ffranL p£ tlic foKowisS 

1870. riaintiffs roili began to work. 

1571. riaintiff came into possession 

1SS3. First coroplaml. . , w u„» «in rch on the bIo'P 

rs.fif'M"*”’'" 

ptiot rfawoyc.) 


No. 11. 

DepEBCC to KOIT top. FoRtCl-OSlJM’ 






riE?T SlJILK 

(4\N..- i:-n 


Al’l'EN’UIX A — ri.KAIUNC.S. 


J-107 


J}. The euit is birrc*! by nrticlo of the liret »>rJi«lolo to tlio Inilmii 

Limitation Act, 11)08. 

4. The followins ^lapncnts hjivo been made, uc . — 

Us. 

(Instittlalf.) , . 1000 

(fn«rt efflfe.) , . . . . 500 

5, The plaintiff took posso&sion on the of . and hab received 

the rents ever since. 

0. That phintiff leleased the debt on the of 

7. '1 he defendant transferred all his interest to A. B. b3’ndoetimen?,d.i(ed . 


No 12. 

DerEKCE 10 Soit tor HEDEsimoK. 

1. The plaintiffs right to redeem is barred by orlicio of the (irsl 

Bcbcdnlo to the Indian Limitation Act, 1903. 

2. Tho plaintiff transferred all interest in the pro]>ert^ to A B 

3 Tbo defendant, by a document dated tbo day of trauskned 

all bis interest in the moitgago-debt and property comprised in the niortgagc to A B 

4. The defendant never took possession of the mortgageil pioperty, orrccciicd ilic 
rents thereof 

(l/the defc7iilanl admits possession /i>T a tmronly, he tlnx'ld slalt the hmuand deny 
possession heijond what he ndmits.) 


No 13 

DEfSKCE TO SOIT 1015 SPfcClfJC i*LRroltUA^CC 


9 (or) The agreement is unfair ; 

10 (or) The agreement was entered into by tnislaLc 

11. Tlio following arc particulars of (7), (8), (9), (JO) (or as the cate may b«.) 

12. The agreement was rescinded under Conditions of Jaale, No 1 1 (or by mutual 
ogreemcol) 

(In eases where damages are elutmed and the de/endant disputes kh f<a!>i/tty to dun wjes 
he must deny the ajreement or the alleged breaches, or show vhaltitr other gruund vf drftnee 
he inJends to rely on, e g. (he Indian ZiMit-ition Act, accord and eatffartion, nUatt, 
fraud, etc.) 


NO. 14 

Peilsce la AnniMsn.iTioN ssirr bs PirTsuri Le4.iti.i 

1 \ u’s will coiit nneil a charge of .lell» . be dK-d tnsohent . L> wa-, entithd at 

*■ * ' 'vcable properl) whiib tbedefmdant sold and wLiib jinxluc*-*! 


Ills death to some 
tho net sum of I’"’ 
defendant got in, 


.1 the t« -'ator bad n 
and whiih proJuivd ibe n't »uin of IL' 


-abl* |>*oj.rrtj which tJe 




( 
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3 , i’be defendant made up his accounts and sent a copy thereof to the plamli5 on 

of 19 , and offered the plaintiff free access to the 

voucaers <o verify such accounts, but he declined to avail himself of the defendant’s 
offer. 

4. Tho defendant submits that the plaintiff ought to pay the costs of this suit. 


Ko. 16. 

Probate ot Will iii Solemn For.M, 

1. Thoeaid will and codicil of the deceased were not duly esecnted according to tho 
provisions of the Indian Succession Act, 18G5 [or of the Hiadu Wills Act, ISroj. 

• ■ • • • • 3*-'i to have 



.ippomted the defendant solo executor thereof. 

• (If tS the pronounce against the said mil and cod-cil propovnied 

(2) tfiat^he CourrT^ decree probate of the wiU of the deceased, dated the 
Ist .Tanoary, 1873, in solemn form of law. 


No. 16. 

E.VRTIOtmABB. (0. d> 

* (TiUeoJSuii-) ^ jVuIar" 

The following axo the particulars of (here state tk$ ^fler^of t/e 

tirhich partienlaTS have been ordered) delivered pursuant to 
of 

(Here set out the parfiejilars ordered paragraphs if'aec V' 
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SouMoys Fou Disposal op Suit (0. 6, rr. I, 6) 


To- 


{.Tttfe.) 

[Nome, iIe«ff»7>hoa and place of residence.} 


Wu£Rii.vs has mstitutec] a suit agaiost }ou for , you aro 

Lereby summoned to appear in tins Court in person or by a pleader duly instructed, and 
able to answer all material questions relating to the suit, or nbo sbaU bo accompamed 
by somo person able to ansM-er all such questions, on Iho day of 

19 , at o'clock in the noon, to answer Iho claim ; and as tlio day 6xed 

for your appearance is appointed for the fmaldisposslof the suit, you must be prepared 
to produce on that dayallthc witnesses upon Mhosecvidence and all the documents upon 
irhicli joM intend to rely in support of your defence. 

Take notice that, in default of your appeatanco on the day before mentioned the 
hUit Will bo heard and determined in your absence. 

Given under my hand and the seal of the Court, this day of 

10 

dinlye 

Notice —I. Should you apprehend your witnesses will not attend of their own accord, 
you can have a summons from this Court to compel the attendance of 
any witness, and the produetionof any document that you have aright 
to call upon the witness to produce, on applymg to the Court and on 
depositing the necessary expenses 

2. If you admit the claim, y'ou should pay the money intoCourt together with 
the costs of the suit, to asoid execution of the decree, which may bo 
against your person or property, or both 


No 2 

^^CMvo^s Foi: SErrLtJit.NT ov Isslis (O. 5, rr. I, S ) 

(r.lfr > 

To 

[.Yame, devrijjlion and jdace of retnlincr ) 

WuERLis has instituted a suit against sou for you are 

herebs sumoionod to appear in this Court m person, or by a pleader duly iiittnicted, and 
able to answrr all mat cn.al questions relating to Ibc suit, or who shaU l*e aceonipanicd 
bv somo person able (o answer all such questioijs, on the day of 

It) , at o'clock in the noon, to answer the claim . and you ore 

directed to prodiuc on that day all the do<iini<nt*> upon which you intend to rely in 
mpjiort of your defence. 

Tako iiotu-c that, in dif.iult of your apjuaranre on the day before iiientKT.ed, the 
uit will be heard anil dctemiineii in your aUenre. 

(Ill r> under mi band and Ibe seal of the Court, iLi* dai of 

19 

I X 


N 



(it 

( 

M: 


To 


SOMMOKS 10 ZS Pi'KSOX. (0. 5, T. U.) 

(Ttik.) 


[yam, descrtj>tio}i and place of readtnce ] 

WiiEiiE.vs has inatitutM a suit against ywj for 

hf rcbj' Burowoncd (o appear jo this CJourt in pej-soa on the dto' of 


3-£>o are 


19 , at o'clock in the uoon, (o ansvret the cUiio ; aailytnisse 

duoctctl to produce on that day all the documents upon which you intend to reV in 
fcupporl of your drfenca 

Take notice that, in default of yoxir appearance on the day Ic/oie roentioned, tie 
fcUit iriti be lie>ird and deteiniiacd in your absence. 

Qrrcif under tay' hand and the eeaJ of tie Court, lira day of 

It) . , , 

Jvt<jr 


To 


No. 4. 

SwiwoNS IS SvmuRY Suit o-v iNSTaviisNr. (0- "■) 

(Ti/fr.) 


[Name, Jeacripton and phee cf midenct.] 

WoSKEiS . _ 1>M ‘"’““ir*,!®".* ^!“totoce StSlTcipll 


Tim COllK Oi’ Cit'IL TROCEDUIIE. I'msr bcitJUi 

AV. SS. 

Notice.— 1. Should you apprcJiMid your witnesses will not attend of their ora accord, 
you can have a summons from this Court to compeJ tie ottemdance of 
any witness, and the production of any document that yon have a right 
to call on the witness to produce, oa applying to the Court and on 
depositing the necessoT^ ejpenses. 

2. If you admit the claim, you shouJcl pay the money into Court together with 
the costs of the auit, to avoid execution of the decree, which may be 
ogsiast your person or property, or both. 



rwiiJi 


19 


J lUiJI ■ 


No. C- 

fi>* CU'l’l All^TlH 

E TO Pnnsojr who, the Coortr co^•slPEES. suoui- 

(0. l,t. 10> 

(me.) 

[Name, dc«crfj>(io»i and place ofrciidfocu] 

UERtus hav instituted the ohoie suit Bgivia ' ^ phiiiitifl' ni the -eld 


\ 
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suit ia order to enable the Court ciTcctually and conijdtftol; to adjudicate upon and 
settle all the questions involved. 

Take notice that you should on or before day of 19 

signify to this Court whether you consent to be so added 

GrsTiN under mv hand and the seal of the Court, this daj of 

19 

Judge. 


No. G 

StiMsio :«3 TO LtGAL nEriiESESTATivE or .V DECEASED Defexdast. ( 0 . 22 , r. 4 .) 

{Tttk ) 

To 

Whereas the plaintiR liutitutcd a suit m Urn Court on the 

day of 19 , against the defeQ<I.Ant who has since deceased, 

and whereas the said pUuiti^ has made an application to this Court alleguig that yon 
arc the legal representatis o of the said deceased, and desiring that you ho insde 

tho defendant in bis stead. 

You are hereby summoned to attend m this Court on the day of 

10 , at A.st tade(eodthesaid8uit,aDd,mdcfaultofyournppearaiKeon 

the day spcciilcd, the said auit will bo heard and determined In your absence. 

Given under my hand and the seal of the Court, this day of 

10 

Jwlg< 


No 7 

Oiioer imh TiuvsJifssios ot Susijions for Sei.mcl in TiiEjoisoi-icnioN or anutiiei; 
Co0i:t (O 5 t 21 ) 

(TitU ) 

WiiERtis it U stated th.it above suit is at present 

residing in : It is ordered that a Hiimmons returnable on the 

day of 19 , bo forwarded to ibe Court of for 

service on the s.iid ^ith a duplicate of tliw proceeding 

The court-fee of chargeable m respect to the sumuiou^ baa been realized 

in this Court in stamps 
Dated 19 


()i!Ui n 11)1, Ti A\-Mi"io> oi Si MUONS TO nr simi-d os a Pi.emjm i. (I* ,*>. r 21 ) 


To 

Tlie Sujiermtcndent of the Jail ut 

U-snER tho provisions of Order V, rule 21, of tbc Code of Civil l*rocedure, l{w>s, u 
siiRiiiions in duplicate i< heten ith fi'iw.irded for eerviceon tho defendant uLo 

I4 A pri-ouer m j'.mL You are roquo'trd to cause a copy of the said suismons 

to U' scrvcil njioii the siid defindint and to retiini the unguisl to this Court signed by 
the Slid defend int, with a st.atemenl of ser'nv tnd'W^sl ll.en-on bv jeu. 


July-:. 
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n No 9. 

- — - 3^o« ,0 . 

To (Titk.) 


thereon by youT ^ ^ ^ defendant, with a statement of serrice endorsed 


No. 10. 

To ACCOMTANy KetOBF Olf SCAUIONS OP andthpr Coobt. (0. S, r. 23.) 

in foTOrding • forssrrtoon 

ahov. h..-- 'i,“® “f'?'’'’" AtAttog that Iho aod proof of He 

Smg *°* returned to tie with o copy of Hu pro- 

Judge. 

effeefedtn tl^lwme *“>“>'i^r'®*t*>®‘6rvKC0tnhichinayha\eti)le 


i>u. ii. 

ApPIDAViT of PBOCfiSS-SERVEB TO .VCCOMPAITY RETOBN OF A SoittlO.'?S Ott Ko'flCS 

(0. 6. r. 1ft ) 

(Tide.) 

The Affidavit of son of - I '1^^“' 

and say as follows ; — 

(J) I am a proce 2 B-i,ervcr of this Court. , . , 

(2) On the day of 19 I received a issued 

by the Court of in Suit Na of 19 • lO the sard Court, dalcrt 

day of 19 for service on , , 

(3) The said was at the titne personally knoyni to me, and I ser\c( 

said on ^ on tho day of 10 , at about 

oVIoefc m tbo noon at ''y tendering a copy 

tbereof to ^ wid requiring ^ sigoatuie to the original 

<o) 

(i) 

Ijl H®rc statew)ictIicrUieper«in served sinned orrefu^citt® ilgutlic I'rowuS, and lu nbosc pit nro 

w) SiSBature of process-sravei I 

(3) Tho ,a-. knouu to mo < , Aocompaninl | 

mefo '■♦lie said , J 

and I served ■ 10 , at | 

about o’clock in tho noon ui . ( 

thereof to ^ and reqniring ^ signature to the originaJ I 

h) 

«?\ /?®***tai®»he*herthoiiersonBCr>e«*»tffiicJor«fii9i.’d to flC'i H'® rnyt‘«, and lo 
tc) ’•Igiiitnre nf prr<r^i.«e7VPr. 


1 
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(3) Tbes.iiJ nnd tlie Iian^ic in \t Such lie onlinarily resides beingpcrsonnll} 

known to me, I went to the said 1 jou‘ip, in nnel there on fho day 

of 19 . at about o'clock in the noon, I did not 

find the said 

(a) 

ib) 

(a) Enter full) nnd metir tbe minner In winch thr promt irat sectot, iritb special referenra to 
DrJer S, rules IS aD>l 17 

(4) ftlffnifure of jirocesvsen'er 

or, 

(3) One accompanied me to and there pointed out to me 

trhich he said was the house in which onlinarily resides. I 

did not find the said there. 

(а) 

( б ) 

{a) Enter fully and exactly the mmner in which (be proce<i ni< eened, with epeclal reference to 
Order S, rules 15 an<l 17. 

(4) blfnatare of rrnfe«s-Kt«f 

or, 

I/iubfUivttd seri’iee Jlas 6e<i» ordertd, state fully and erueffv the manner in vhteli the 
summons toas sened with special reference to the Urm* of the order for nlshtuled sermce. 

by the said before me tins 

day of 19 

Empowered under section 139 of the Code of Cieil Procedure 
to admiQ Liter tbc oath to deponents. 


No. 12. 

Notice to Defend \kt (0. 9, r 0) 
(Ttflc ) 


To [Kame, description and place of restJenet ] 

IViiEREAS this d.ay was fixed for the hearing of the abote suit and a summons wae 
j'liied to you and the plamtilf has nppe.aredin thn Court and toudid not eoappe.ir. Imt 
from fho return of the Narir it has Uen proved to the eatief.iction of the Court that the 
said summons was sened on you but not msuilieionttune to enable }ou to nppe.ar and 
answer on the day fixcil in tbe said summons , 

Notice is hereby given to you tb.at the hearing of the suit is adjourned this day nnd 
that the day of 19 . is now fixed for tho hearing of the same ; 

m default x)f your appearance on the d.ay last mentioned the suit will bo heard and 
iletermined in your absence. 

Given under my hand and the «eal of the Court, tins day of 

1 !) 


No. 13 

.ScMMONs TO Wrr-NE-ss. (<) 16, rr I."*) 

{Title.) 

To 

WiiruE i** jour atteiidsnee is rerjuiml to 

on lielialf of the m the alore suit sou are liertbj nsjuirtsl jp'r^.nillj] 

toappe.irl'cfore this Court on the dav of 19 .at oel-Kk 

m the forenoon, and to bring with jou (rr to send to ih>s tsnirtj 

A sum «d R*. • being your trasrtlmg and ot! er exjsmsr* and » il#M»nce 

jillowwnee for one d »i • i* herew iih xnt It yon fad So compli with tin* oriler without 


\ 



14)4 


code 


°"'‘“‘^™«.>li- d.j-ot ;j 
- . _ J'^idjje, 


To 






ms, *)t 

X“*'''"’;''''>I'‘W to depart- oadifthTvf '"f'”’"' S tom d»v to di/Stif 
is . ““'I ‘■'o sell of the Court, tl.is a»yof 


/ttd^e. 


UTION BEQUiBINO ATTHnijascE OE ^Ym^ESS (0 ifi.f, 10 .) 
iTitU.) 


of jj) 

he shall Jjare ]«^avn fn T t in tt«« iiui-kuv.e> 

afort-said he will K« ,i« withwa fails fo attorn! on the clay fttiti t. 

Guth ii «/1 ‘ accordinff to law. 

10 , ttp seal of the Court, thia cTayof 


Jiwti/f 

War 

‘BANT Of ATtACIQtENT Or pROPrRTV OF WmE'f'i. (0. 1C, r. If}) 
To {Tint,) 


“'aitl witness to the v<i 1 iia 

'■'v.n.^ ,i,..„,, „ ,„;i;^ O' 

n»3 hand aiiiI the kpaI of the Court. l(ii< 


ij.tr of 


10 

Jfhl'J'. 
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No 17. 

WA«n\KT OF Arrest op Witness. {0. 1C, r. 10) 

[Titk ) 

To 

The Bailift of tLe Court. 

Whereas has been duly sorved with a surotnons but bus failed to 

attend [absconds and keeps out of the way for the purpose of avoiding service of a 
summons] ; You are licrcby ordered to arrest and bring tbe said before the 

Court. 

You are further ordered to return this warrant on or before the day of 

19 with an endorsement ccrtifjmg tbeday on and the manner in svbich it 
baa been executed or the reason why It has not been exccutcil. 

Gives under my hand and the seal of the Court, this day of 

19 

Judge. 


No 18 

WvRRiKt OF CosnmTAt. (0 lC,r. Ifi.) 
(Till ' ) 


to do s This h to require jou to receive llic said into jour custody in the 

civil prison and to jiroducc him before this Court at on the said day and on 

such other day or <iaj s as may bo hereafter entered 

Gives under hand and the seal of the Court, tbi’« , day of 

19 

Judge. 

No 19 

W.APKAKT OP COMStlTTAL {<1 Ifi. r 1^.1 
(7’l/ff ) 

To 

Tlie Onicer ii* elnrge of the .Tail at 

Where is , nho'e atteiid.iino i« reqHiml before tbw Court in (he Rbo\e- 

named e.ase to give evidence (or to prtKluoe a document), lias been nirestcil ard broiipht 
licforo the Court in cii'todj ; .aiid whrre.as owing to the oboenri of tbe pliintilT (or 
defendant), the said c.annot give sneb evidence (or prodiue 'Uch document) ; 

and whereas the Court has e.alled upon the Kiid to give security for Ins 

nppear.ince on the day of 19 , at which ho has 

failed to do; This |h to require ^ou to receive tbe said into sour cu'itod) in 

tlie civil prison and to produce Inin Iwfore (ln« Court .it on tbe 

daj of I'l 

(«I\ F\ imder in\ hand and the seal of the tsmrt. Ibis day of 

19 

Judge. 


r 



APPENDIX C. 


DISC50VERY, INSPECTION AND ADIBSSION. 


Ofti>BR FOR Dp.r.n’BRi' op Intekpooatories. (0. llji 1.) 

In the Court of 

CivUeuitNo of 10 

A. B. PlainUjff, 

apainsi 

0. D.. E. F . and 0. H Defendants 

Upon hc.irmg and upon reading tlie affidivit of fiifd the 

day of 10 ; Jt )s ordered that the be at liberty 

to deliTer to the interrogatories in writing, and that the said do 

answer the interrogatories as prescribed by Order XI, mie 8, and that the costs of this 
application ho 


No. 2. 

^NTEBROflATOWES. (0. 11, t. 4.) 

(firfc as in Ko. I, svj>ra.) 

Intcriogatories on behalf of the aboTe-named [phinliffor 
axamination of the above-named {defendants E. F- and G. a. or pUttr jjt 
1 Did not, etc. 

2. Has not, etc. 

etc., etc , otc. i 

IThe defendant E F. is required to ansioer ike interrogaiortes \ 

[The defendant O. H. is required to answer <*ic inteTTOQitones nvw e 


No. 3. 

Answer TO iNTeEPOGATORiss. (0. 

[Title at in Eo. 1, supro.) ^ ^ 

The answer of the above-named defend-mt E. !• lo tlie iiitcrrOp' 
ezaniuuition by the above-named plaintiff. j r T' nwJvC an oath nod 

In answer to the said interrf^atorlrs, I, tlie above-nomcf < •» 

s.ay as follows ; — . . 

g'lEntcr answers to interrognfortefi in paragraphs ntznilx’red co ^ (J„i( 

3. I object to answer the inferre^atories iiumf)crr<? 

[etale ground^ of objection}. 



AIM'KNDIX C — J)lf'COVEnY, INSPECTION. ADMISSION. M17 


No 4. 

Okder for Affid%.\tt as to DoCI'MENTS 
(TttltasinNo l,evpra.) 
Upon hearing . It is ordered that the 


No 5. 

■ Affid^tit as to DoenreuTS (0 II, f 13) 

(Ti/IeajtnNo i.ntpra) 

I, tl\o abovo>naoied defendant C D , make oath and say as loUows s— 

1. I have in my po«se«8ion or power the documents relating to the matters in 
question in this suit set forth in the first and second parts of the first schedule hereto. 

2. I object to produce tho said documents set forth in the second part of the first 
schedule hereto [stole {jrouvdt of otjrch'onj. 

3. I have had, but have not now m my po««e«sion or power the documents relating 
to tho matters in question in this suit set forth in tho second schedule hereto. 

4. The last-mentioned documents were last in my pos<ession or power on [$latf vhtn 
aiul what hai become of them, and in icAoic posstMon they now are] 

5. According to the best of my knowledge, information and belief I hare not now, 
and never had, in my possession, custody or power, or m the pos«cs«ion, custody or pon er 
of my pleader or agent, or in the possession, custody or power of any other person on my 
behalf, any account, hook of account, voucher, receipt, letter, memorandum, paper or 
writing, or any copy of or extract from any such document, or any other document whai> 
soever, rchling to the matters m question m this suit or any of them, or wherein any 
entry has been made relative to s*ich matters or any of them, other than and except tho 
documents set forth in the said first and secoml schedules h•^elo. 


(O 11, r. 12) 
do within 


No 0 

Onurn to rnonucE Doccsikxts for Isspection (O ll. r 11 ) 

(Title af in Xo 1, eiipra ) 

• - Upon hc.ariug and upon reading the aOidasit of filed the 

' day of 19 ; It is ordered that tho do, at all sea<-onab!c times, 

on reasonable notice, produce at , situate at . tho following 

documents, namely, , and that tho be at liberty to inspect and 

jicruse the documents so produced, snd to make notes of their conlenta In the mean- 
time it is onlered that all further proceetiinps be stayed and that tlic co'ts of this 
application be 


No 7. 

Notice to rronccE Docvsievts. (O II. r 1C) 
or ta A'e l.suprn.) 

Take notice that the[f/oin/i_5'or rf</( iidoBll requires you l«» produce for his inspect kpm 
the following documents refem^ to in your (pismt or wntten statetnent or sRidaMt 
dated tho day of 19 J. 

[Dcrcnlrf dorvmrnir req'itrfj.] 

A 1' , Plf/iJer ft the 

T«i Z , I'lesdcr for the 



• ^ ; 
h 



I 

I 

i 

U 


AVPEmiX 0 

DISCOVERY, INSPECTION AND ADUUSSION. 


•* No. J. 

OftOEB FOR DEMaTRY OR iNtERUOQiTOBBS. (0. ll,r. 1.) 
lo tb« Court of 

Civil suit No. o{ 19 

A- B TOi«l.y, 

Offoinsi 

jj . p* E" G. H. De/enilajifi 

upon 00.11102 and upon readmp tbe afiiflavit of filfd (be 

, , , * X ; it is ordered thiit tbe be at fiTerfj- 

10 Qciirer to the iuterrogatories in writing, and that the said da 

answer the mterrogatories as prescribed by Order XI, rule 8, and that the eosls of this 
appifCrttion be 



No. 2. 

^htcrrooaIOrics (0. 11. r. 4 ) 

(Title as »« A'o. /, gupra.) 

Inlenogatones or behalf of the abOYe-uamed or lUfoidaht C. !)■] for Ibe 

exatttination of the aboTc-R.inicd [rf^wfanfa E. P. anilG-H. orphMiJfl- 

3 Did not, etc. 

2. Ha'« not, etc. 

®fe., etc , etc. 

t^^findani E. f. ia rrquxrttf to anstoertke intefosatorics jiMinierfd J 

(TAe de/rndani 0. JJ, is required to au’^rerthc iiiierrogitorits nuwNrfd 0 


No 3. 

. Akswer TO (nterrooatobies. (0. If.r. fl.) 

[TitU OS «« A'o. 3, supra ) 

Tlic .onawer of tlie abOYC-naracd defendant E. 1’. to the mlcrrogatoriM for f"’ 
ftraminalion bjr the above-named phmtiff. . ^ 

In rtRswer to the said inteno^tocicR, I, the abore-namod E A •> tu-ihc a» 

Say as fnlfoire — 

2'jEntcr Answers to interfogatorics in paragraphs minil>f’rc/l cousecnintly- 
3, I object to answer tfie interrogatories numhcrti} groun<l ilia 

ffroundi tifflljeettony 



rm^TSciirn ^ITEN’DIX C — ])Tf-COVEPA’, INSPECTION', ADMISSION. M17 
No« -I-, * ’ 

No 4. 

Order for Apfidwit as to DocifiiEiws. (0. 11, r. 12 ) 

(Title 03 in No 1, supra ) 

Upon hcArmg . It is ordered (hat the do witliin 

daj-8 from tlio date of tins order, answer on aiDdavit fitating winch documents are or 
have been m his possession or power relating to the matter in question in this suit and 
that the costs of this application he 


No C. 

Affidavit AS TO DocmtEKTs. (0 ll,t. 13) 

(Title as m No. 1, supra ) 

I, the nboYo-named defendant C D , make oath and say as follows : — 

1. I have in my possession or power the documents relating to the matters m 
question in this suit set forth in the first and second parts of the first schedule hereto. 

2. I object to produce the said documents «et forth in the second part of (he fust 
schedule hereto [state grounds of objection} 

3. I have had, but have not now inmypo««c«sionotpowcrthcdocument8rclating 
to the matters in question in this suit set forth in the second schedule hereto 

4. Tlio last-mentioned documents were last in my possession or power on (stale u-hen 
and vhal has become of them, and in uho*e possesuon thep now are) 

5. According to the best of my knowledge, information and belief I have not now. 


documents act forth in the said first and second «cbedu1e8 hereto. 


No. 0 

OiiDEr. TO rnoDUCE Docxtmexts for Iksfection (O ll.r HI 
(Title as in No. 1. supra.) 

. Upon hearing and upon reading the aflldaMt «*f tiled the 

'day of 19 : It 13 ordered that the do. at all Foa.'Kmablc time", 

on re.asonsblo notice, prwlucc at , eitiute at , the following 

documents namely, , and that the be at liberty to inspect and 

peruse the documents so produced, and to make notes of their contents In the mean- 
time it IS ordered that further proceedings be flayed and (hat the eo«ts of this 
application lx* 


No 7. 

Notice to rroDucs Docutents. (O ll.r 10) 

(Title as in So 1, rvpnt.) 

T.ike notice that lhe[p’iii»i/iJ5'crd</inrfaH/)rfquiirsyoutc>produ« fcirhisin«ye<-ijc.ti 
the following documents referred to in >*oar (ptsmt or wntu-n Hatencnt or aShlarit 
dated the day of ID ). 

[fVwrifx ifoeum'sh recurnf.] 

A Y . rif.r.lrr f..r Hr 

To 7. . ricsdcr for the 


( 
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1/ 


I.' 


No. 8. 

Notiob to inspect Documents. (0. 11, r. 17.) 

{Title as in No. 1, sxvpra ) 

Take notice that you can inspect the documentB mentioned in your notice of tbe 
day o£ 19 [except the iheumenia numbered 

notice} at [iiwert place of tnspection} on Thursday next, the instant, between 

the hours of 12 and 4 o’clock. 

Or, that the [plaintiff or defendant} objects to giving you inspection of documents 
meniiotied in your notice of tlie day of 19 » 

that [slate the ejround } : — 


No. 9. 

Notice to admit Documents. {0 12. r. 3.) 

(Ttlle as tn No. 1, supra.) 

m., . .t-* *1.,. Tav ,Wpr.dantl m this suit proposes to 



t 

ii: 

( 

4t« 




I . 

T [ f\: •• • : 

[Ileie ile^ertbe the ilncvments and speciji/ as to effca 
a copv] 


iissihility of all soeli | 

Jaintiff\otdeftiidar\l] 

■I CT 


No. 10. 

Notice to adbut Facts. (0 12 , r. 5 .) 
(Title as in No. L siipra ) 


l.-fciKl int 
.(!y lierc- 
l.nj s fro’U 

insfod'C 


2 Tliat he died intestate. 

M. Tlmt N was his only lawful eon. 

4. That O. died on the 1st April. 1890 
C Tliat O was never marricil. 


y 
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No. 11. 

Admission or Facts pdrsdakt to Notice (O. 12, r. G ) 
{TttleatinXo l,»upra.) 


?• ).r ‘ ■■ ‘-I ••w fi' :i . .• ! • ' • 

' I .! ■ .. * I . 

. .1..., . . . .1 . ^ I j 

E. F., pUad<r for agertl]/or defendant Jor phinhjf] 
To G. H., pleader [or agent] for plaintiff [or defendant]. 


F&eU a<leattt«d 


QaallAcstions or limitstions, If any. subnet to 
Ttuch they aro •dralii«l 


1 , - 

3* 

4. tUJt u. (iii-u 

B, lint 0 MM novoT marru’d 


3 Put not f bat lie vmIiu only lawful •e») 

4 Rut nolthatho«lic<Ioniho 1st April, l^or,. 


No 12. 

NOTlCf TO PflODDCF (OESERAf. FORM) (O 12, T. 8) 

(Title ai in yo l.tupra) 

Take notico tli.it you aro hereby required to produce and ebon to the Court at the 
first lio.aring of tins Buit all books, papers, letters, copies of letters and other writings and 
documents in j our ciistotly, po«es«ioiv or power, containing any entry . memoraDduni or 
minute reUting to the ma'tten in question in this «nit,an<l particulath 

G H , pleader (or agenti/or p/ainhff for defendant] 
To E r , pleader for agent] for defiiulnnt for jdainiiff] 




i . 


I 

) 

t 

b 


H' 

f 

ij; 


( 

/■ 



APPKNOJXD. 

decrees ' 



Dbcjirb xw Oricikal Sere (0. 20, rr. 0, 7.) 

Claim for ^ 

decreed tku ^rtorf i>f, , i, detfpadajJt, jt n orJnci} and 

to the ; 0 / K.. fee paid by 

of oeTceni ftA ^ ioferest tfiereon ad the r4<e 

o»™ua?e,r;h«':rr.rK^^^^ « . 

Jwrfys 


Coats o/SioX 


PlAlflt)'T 

j 1 TJeffOiant j 

D At’iaoip for plaint 

2. Do. for poivcr 

3. Vo for exhjfajf? , i 

■f. P/eadet’a fee oa Es, j 

3 &'nMtf£<!iicoCotwitrfi.!'.oi / 

U CommBi,sic>nw'.s/ec 
• ficrrice of jjn)crs9 . j 

lltsj A ! P. 

' ‘i 

1 1 

1 Ibs.! \. It. 

j Sdamp for power . . , ' 1 

1 I)o. for petitwji , ' ' / 

PJesder’s fee . . / i ' 

Subsistence for whic-sJcr / ' 1 

Service of process . ' | 

Goramissioner's fee . ' j 

Tofal. , j 

in 

Total . . t j 1 


I 


wo 2. 


SrtfptB JEokev DtCKEE. (Seotioa 34 ) 

^ (rtfte.i 

Claim for 

Tbi« ?iiit comiDg ©a thw <|ay for fioal distposal befoTO »» 

<or Uio rWW <mo- ■ ■ ■ ■•--■-••• --"I'-'"! il-«‘ 

"">, dojm/toibo ™ 

.it llioraioot per rent. ■ ' 

Of the said sum and do abo pay , 

r^Zloa per cent, per annum from tl.n <o 

ly ™y awl the seat of the Cotirf. JbJi tJjJ'of 

Ju.lj' 


of 


/ 
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Coft3 of Suil. 


rialntUl. 


Defendant 

1 


Rs. 

A 

r. 

i * 

Ra. 

A 

P. 

1. Stamp for plaint 

2 Do. for power 

3 Do. for exhibits . 1 


1 


Stamp for power . 

Do for petition 
Pleader’s fee 




4. Pleader’s fco on Gs. 




Subsistence for witnesses 




5. Subsistence for witnesses 

G Commissioner’s fee 

7. .Service of process 




Service of process 
Oommissionet’a fee 




Total . 

i 

1 


Total 

. 1 



No 3. 


■pBELtUINABY DeCBEE FOB FOBECLOSUIIL (0. 34, t. 2 ) 




This suit coming on this day, etc. , It is hereby declared that the amount dno to the 
plaintiff on account oi principal, interest and costs calculated up to the day 

of 10 , is Gs. ; and it is decreed as foUoxra — 

(1) That if the defendaut pays into Court the amount so declared due on or heforo 

tbo said dayot 19 •> the plaintiff shall delirer up to the defen- 

dant, or to such person as he appomts. all documents in bis possession or poucr relating 
to the mortgaged property, and shall, if so requued, retransfer the property to the 
defendantfreo from the mortgage and from all incumbrances created by the plaintiff or 
any person claiming under him {Where the plamtiff claims bv deriv^ title add or by 
Viose under whom, he claims.] th® piamitfi is m possession add and shall pul the 

defendant %n possession of the property.] 

(2) That if such payment is not made on or before the said day of 

19 , the defendant shall be debarred from all right to reiieem the 


property. 


Schedutf. 


Description of the morlyay^ properly 


No 4, 

Pi.ixntixMii Decree fou Sau {t> Jl, r 4 ) 

{Title ) 

This suit coming on this da^ , etc , It is hereby declaml th.st the amount due to the 
pUmtilTon account of prineipsl, interest and costs calculated up to the day 

of 19 , is Rs. and tliat such amount shall carry intcre«t at 

the rate of l^r cent ^wr annum until realization, and it ilorreed as 

follows ' 
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Fcnsii'ciii n 
JCo3 C, 0 


IVVbete the pUintB i, ,n possession add mi tUI 
ffff (he UefeHiianl *>i possession of the properli/.} 

(2) That if such payment is not made on or before the said daj of 


defendant.* 

(3) That if the net proceeds of the sale arc insufficient to pay such amount and such 
subsequent interest and costs in full, the plaintiff shall be at liberty to appl)' for a 
personal decree for the amount of (he baJance. 

Schedule, 

Description of (he morf^a^ed properl ij 


Pbeluiikakv Decbee fob KErEMPiioN. (0. 34, r. 7.) 

(Title ) 

TJus suit coming on this day, etc. ; It is hereby decived that the amount due to the 
defendant on account of principal, interest and costs calculated Up to the 
d.ay of 10 , h Rs. ; 

-v„<l J* <I« follows ,t n 



,« imsesA„ ^ rf 


SOiedide. 

Desertplion of the morlgayed property. 


No 6 jlouT- 

Decree eob Fokkclosoke.— FzicST Moetoaoee f. 

OAOOR.-SircCE3SlVR PEMODS FOE nEDElfTTIO^^* 

(Tiile.) ^ . , 




and that on the day of 

for interest the further sum of Bs. 

declared that on the day of *■• , p-'. 

firbt<Iefendantonaccountofpruici^,intercstnnaco‘* 

and it « decreed as follows : — „• j r,,,,, oflJ'- . L 

(I) niMifthcfirstdefcnaoiitiMJ.inlo Court > j 

0.,-of 19 {«) tho pUmt,! *11 

Form -No. 3) ..In. !(<} sum e>» <’*■ 

C2) That in default of the first derendniil p-»i i»S < he .J 
<U^ hr Hh.dl Ir; ilcWrcd from all right to rrehem the projHr 



Al’i'j:*VI)lX I) — DECREES. 




I'tKST.ScilLI* 

Xc- 7.8 

(3) That in ca^o of aitch forcclosuio aud if tlio second defendant l>a}s into Cuuit the 
Skid sum of Rs. y, on or before the da^ of 19 , (f>) (he plamtifl 


second defendant paj-s into Court the said sums of Rs y and Its. z on or before the 
da}’ of 19 , (6) the first defendant sh.all deliver up, etc. (as 

m Form No 3). 

(6) That in default of tho second defendant paying (he said sums on or before the 
said day he shall be debarred from all right to redeem tho property. (Where the second 
defendant is in possession add and sAo/f put (7«/rf(df/emfant in pnsftssiono/lhe properly ] 
to) Ii)«crt a da} mthin (la months from the dale o( d«ree 
(ft) Inoert a dav vithln three montha from the date nicniloiied in (a) 


No 7. 

DrCRUC lOIl SitE— riRhT JIoUTOtOLB V. SECOND MOBTC.SCtE iND MoUTO.tCOB — 
O.VE FEr.IOD rOR REDEMPTION. 

{TtlU ) 

It is hereby declared that the .imouot due to the plainlifT on account of principal, 
interest and costs calculated up to tho day of 19 is Its. r. 

and that on tho said day there will bcduc to the first dcfcmbinton account of prmcip<kl, 
interest and costs Its. y j 
, anil it 18 decreed as follows 

(1) That if tbo defendants or either of them p.k} mto Court the amd Mim of Rs. s on 

or before the said day of 19 , tb« plaintiff shall deliver up. 

etc. (as in Form No 4). 

(2) That if pajTiicnt of tho s.ud sum is nut made on or before the d.a) 


interest* and costs as aforesaid ; and that the balance, if on\. he paid to the second 
defendant 

(3) That m c.a<o tho defendants or either of them shaU lukv the said sum of Rs a- as 
afon’said, lieorthei shall be at liberty to app(\ (otheC'uurt ih it tbeplomtifTs mortgage 
may bo kept aliic for tho benefit of the por'd! making the ►.•»i«l paj-ment or othemiic as 
ho or they mat be advised 

(4) Thst if the net proceeds of the sale are msuflidcnt to pa} the saidaum of Rs. x 
and such sub'e<piont intoro't and tO'ts in full, the plaintilT shall Im: at liberty to appl} 
for a jx'rsonaldoinv for the amount of the b.iianec 


Xu 8 

Dlcm u rxu« SiLU — S icmmi Moi.rascLE «. Fust Mokk u.li aM> .'loKTi.\t,oi_- 
0>E riKiOD roR «ri>EMmo\ 

(insert decUrationsof the amounts due to the plaintiff Its y and to the tlrrt drfm 
d ml Rs. X as in Form No 1 ] • 

■ , • ' I ■ Ika>> kutu lourt the earl sun <>( 

^ •, ' l‘' . If c tr-t dcM,«5ii t flail 



V 
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No. 0. 

( 2 ) Thatif payroentof theflaldsuDitsnotuiatle on or befoietbe dayri 

10 , fie first de/cQtlaiifc shall bo at liberty to apply that the suit be 


fo fie first defeaefaat of the aaid sum of Rs. z and such subsequent interest and costs 
39 maj be alhved by the Cfeort : secondly, in payment to the plamtUI of the said sum 
of Us. y and such aufaseriuetit interest and costs as aforesaid : and that llie balance, il 
any, be paid to the second defendant. 

(3) That if the pbinttff shall pay tho said sum of Rs, * into Court on or bffore the 
day of 19 , th« eecood defendant shaU be at liberty to pay 


/ 



'1 

i 


1 

I 

i 


fi 


fj* 


irr 

I 

♦ I* 

0 


UlCBEE for Sale.— S ub-MO«TGAOEE r. ilORTOaCIE 

or THE OPlQIKXt MObTOAOB BXCeEDlUG TS^T 0T TSB 5I1B-M0 

' (») 

[Insert dcclaratiotw of the amounts due to the pUUitifi Bs. * arid to the (iret cic cn 
dant Rs. y as m Form No '7.] 

' ***~ I -iv lulo 

ly of 
shall 
0 (be 
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No. 10. 

Final Decrke ron Foreclosure (0 31, r. 3 ) 
(Tith ) 


made : 

It is liercbj’ decreed ns follows: — 

That the defendant and all persons claiming through or under him be debarred from 
all right to redeem the mortgaged properly set out and described lo the schedule here- 
unto annexed piTicrc the defendant Is in possession add andthallpvl tht plaivtiff 
in posjesjioa oflht said properly] 

Schfdvle. 

DefcnpUon of thi mortgaged proptrly 


No. U. 

Decree AOttNST mortoaoor personally. (0. 34,r C.) 

(Td/e.) 

Wliereas the net proceeds of the sale held under the final decree for kvIo pasred in 
this suit on the day of 19 , and now in Court to tho credit of 


No 12 

DfCKEE tor llECnnCATION OP iK&TBUMtNT 

{Tiirr.} 

It is hereby decLared that the , dated the da^ of 

iO , docs not truly express the intention of the partw* to sudi 
And it is decreed that tho said bo ratified b) 


No. 13 

Decree to set aside a te-issitr in pbacd or cteoitoes. 

{TUU.} 

It is hereby declare*! that the , dstfsl tLe day of 

ID , and mwe l>etwecn and , » Toid as acamat tie plaintiS 

and all other the cre>litor», if any, of the defrndact. 

4 y 




I 
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No, 14. 

Im-jitnotiok aoawst Private Nuisance. 

{Title.) 

I^t the defendant , his agents, servants and vorkmen, be porpetusUy 

lestrained from burning, or causing to bo biunt, any bricks on the defendant's pfot of 
ianct marked B in the annexed plan, so at to occasion a nuisance to the plaintifi as the 
owner or occupier of the dwollmg-bouse and garden mentioned in the plaint as beion^ing 
to and Iwng oecupierl by the plaintiff 


No. 16. 

Injunction aoajnst buildino hioees man otn ztvtL . 
(Tiik.) 


or obstruct such of the plaintiff’s windows in his said premises as are ancient lights. 


I 

i 

t 

t, 


(f 

< 

It: 

< 


<< 



No. 16. 

Injunction RESTRAiNtNa use of Private P.oai). 

(TiiM 

T , .1 » . , t ... -.S.J be perpetualJy 

. . . I . « • ■ i • I “ I • »* ’ 

’* . . ' !I >1.V ,icnrta,cawiag«« 

, . I ' 111 '*’' otedplanpTiM 

any purpose whatsoever 


No. 17. 

pREListiKAFY Decree in an AuanNismiTioN-suiT. 

{TtlU ) 

It IS ordered that the following accounts and inquines be taken and made , 
to say ; — 

awomt be taken of what kdue to the plaintiff and aft other t Jic creditor 
of the deceased. • 

2”S*at M Sumbe taken of the legacies given by the testator e wilJ. 

J'SSaiimq^t^^adeaudaccountU^^^ 

Tilaintitf is entitled to as ncxt-of-kinforoncof the next of kuij r 

lifs h' 
nijmrv 
othrrt 


as may bo necessary will follow, oiuitfii^ the first forninl eoros 
as in a creditor'n suit.] 

4 An account of the funeral and festaiacntary expc 


trii'i'd 


/' . 
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ri 


ii^T Saiti> 
Xo 18. 


5 An account of the moveable property of the deoca.*!ed come to the liands of the 
defendant, or to the hands of anj* other person by hw order or for his use 

C An inquiry what part (if any) of the moveable properly of the decca«ed is 
outstanding and undisposed of. 

7. And it is further ordered that the defendant do, on or before the day 

of next, pay into Court all sums of money which shall be found to have come 

to his hands, or to the hands of any person by his order or for his usp 

8 And that if the • shall find it neccs«ary for carrying out the objects of 

the suit to sell any part of the moveable property of the deceased, that the same be sold 
accordingly, and the proceeds paid into Court 

9. AndthatJIr E F. bo receiver in the suit (or proceeding), and receive and get in 
all outstanding debt® and outstanding moveable property of the deccaseil, and pay tbc 
same into the hands of the • (and shall give secunly bj- bond for the duo 

performance of his duties to the amount of rupees) 

10 And it is further ordereJl that if the moveable property of the deceased be found 
insufficient for carrying out the objects of thesuif , then the following further uiquiries he 
made, and accounts taken, that is to say — 

(o) an inquiry what immoveable property tbedecease<l was seized of or entitled to 
at tho time of bis death ; 

(J) on inquiry what aro tho incumbrances (if any) affecting Ihc immoveable pro- 
perty of tho deceased or any part thereof; 

(e) an account, ao far as possible, of what is due to (ho several incumbranrers, and 
to include a alatement of the priorities of smli of the inciimbramers ns eholl 
consent to the sale hereinafter directed. 

11. And that the immoveable propertj of the deceased, or so much thereof as shall 
be necessary to make up the fund in Court snflicient to carry' out tbc object of the suit, 
be sold with the approbation of the Judge, free from ineumbranees (if ony) of such 
incumbrancers as shall consent to the tale and subject to (he incumbrances of such of 
them as shall not consent. 

12 And it is ordered that G 11 shall havethoeonduct of (hcealcoftheimmovcable 
property, and shall prepare the conditions and contracts of sale subject (o Ihc approval of 
the * and that in case any doubt or difl-culty shall arise the papers shall be 

submitted to the Judge (o settle 

13. And it is further onleml that, for the piirpO'C of the inquiriCH hereinbefore 


(hat all oth< r acts ordered to be done be completetl. Ixrforcthc day of , 

and that (ho • do certify the result of the inquiries, and the accounts, and tint 

all other acts onlcreil arc completed, ami has ehts cert iflcate m th.st behalf ready for the 
inspection of tho parties on the d.tv of 

15. And, hwlly, it is onlcre*! that (Ins smi (».r proceeding] stand adjourned for 
making final decree to the d ly of 

[Siieh part only of this ilccnv is to be iisc«l as is applicable to the pirticuhr cr>e ) 


Xo IS 

Fici! Dirurr in ax AnMixisrusTioN-sriT i»a * l,co*TFr 
(Fi/h ) 

1. It is ordcrcsl that the dcfoinlsrit d<». on or Isfon ttie das 

of jviy into C«iurl the sum of Kv . the lialance by the east cerlt'i- 

cale fnuiid to l>e due from the savl d< fendsot s-n »cc«>urt «>f the esi*te of , 

the test slor, and al«o the sum of Hs for interest, at the rate of Its 

per cent, js’r anniin. from the day of to the «I»y- 

of . amoitn'ine together to tl e sum of Rs 
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I’lRST SCHED 
No 3 Iff. 20 

j ‘'>® “»•’ of ft” PloWifi andlsten. 

tU sSl llZ l, “"?™‘ »' ““4 “»t». *n BO toed, be paid out ot 

/ , e ordered to be paid into Court as aforesaid, as Mows ;- 

(a) Tie costs of the plaintiff to Mr. , his otlomey [or plrader] or, aed 

/M . “onis's of the defendant to Mr. , his attorney [or pleader] 

(0} Andjt/ any debts are due) -with the residue of the said sum of Ra, 

after payment of the plaintiff’s and defendant’s costs as aforesaid, let the 
su^, found to be owing to the several creditors mentioned in the 
^hedolc to the certificate, of the * together with subsequent 

interest on such of the debts as bear interest, be paid ; and, after msUng 
such payments, let the amount coming to the several legatees mentioned in 
schedule, together with subsequent interest (to be verified 
a_s afore.«5aid), be paid to them 

3. And if there should then be any residue, let the same he paid to the residua:}’ 

. I^atee- 


No. 19. 

Preldokaby Decree im an Ai)iaNi5TRATioN»6'oiT by a Legatee, wbere an Eefcutoe 
IS held pbrsonaixy luble fob tbe Payment of Legacies 
{Tuh.) 

I It 13 declared that the defendant is personally liable to pay the legacy of 
bequeathed to tbe plaintiff; 

2. And it is ordered that an account he taken of what is due for principal and 
interest on tbe said legacy ; 

3. And it is also ordered that tbe defendant do, within weeks after tbe 

date of the certificate of the * pay to the plaintiff the amount of what tie 

* shall certify to be due for principal and interest 5 

4. And it is ordered that the defendant do pay tlie plaintiff his costs of suit, toe 
same to ha taxed in case the parties differ. 


No 20. 

Finai, Decree in ah AnimnsTRATioN-sniT by Neit-of-Kin. 

{Title.) 

1. Letthe •of the said Court tax the costs of the pfafatiff and de/c«^ 

in this saifc, and let tbe amount of tbe said rJaintiff’s costs, when so tased, ne p.^ » * ^ 


* and let the defendant retain for her own use out ot suen sum uti 
when taxed ffprnav 

2. And it is ordered that the rcaidno of tbe said sum of Its '..nnllcd bi 

meat of the plaintiff’s and defendant’s costa os aforesaid, be pom nnd app 
defendant as foUowa : — . -j hvihe 

(a) Let tbe defendant, within one week after the taxation of t lo . , ' , ' 

* as aforesaid, pay one-third share of the said f 
plaintiffs A. B., and a D., his wife, in her right as the sstcr and 
next-of km of the eaki E. F., the intestate. , ^ ga;,! 

lb) Let the defendant retam for her oum use one other tnirc 

residue, oe tbe mother and one of the next-of-km of lo 
intestate. , , „i ro'it bv 

(e) iVnd let tbe defendant, within one week after the taxation o 

tbe * as aforesaid, pay the remaining , .l. ,,;,j F.. 

residue to G. H., ns the brother and the other next of-kl 
the intestate. 


JI«*c inwrt name ot proper offleer. 
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No 21. 

PrELHIIXARY DKCKEE IK a Suit for DlSSOtUTIOH Ol rAKTMEKSUU* 4WU THE 
TAKINQ OF PARTSEKSnir ACCOUNTS 

(Ttlle ) 

It is declared that the proportionate eharcs of the part les m the {UTtnetsfaip ure as 
follows 

It IS declared that this partnership shall stand dissolved (or shall be ileemed to have 
been dissolved] as from the day of , and it is ordered that the 

dissolution thereof as from that day be advertised in the Gazette, etc. 

And it is ordered that be the receiver of the partnership-estate and 

effects in this suit and do get in all the outstanding book -debts and claims of the partner- 
ship. 

And it is ordered that the following accounts be taken i — 

1. An account of the credits, property and effects now bclongiug to the said 
partnership ; 

2 An account of the debts and liabdities of the said parineisbip ; 


the premises, and that the * may, on the application of any of the parties, 

fix a reserved bidding for all or any of the lots at such sale, and that either of the parties 
IS fo be at liberty to bid at the sale. 

And It is ordered that the above accounts be taken, and all the other acts required 
to be done be completed, before the dayof .andthstthc * 

do certify the result of the accounts, and that all other acts are completed, and have his 
certificate in that behalf ready for the inspection of the parlies on the day o! 

And, lastly, it is ordered that this suit stand adjourned for making a final decree to 
the day of . 


No. 22 

Final Decree in a Suit fob DissoLmoy or PAictyERSiiiF and tue takinu or 
PARTNERsnir Accocntr. 

(rWc.) 

It is ordered that the fund now in Court, amounting Co the sum of Rs. , 

bo applioil as follows: — 

1. Ill payment of the debts duo by the partnership set forth in the certificate of 

tho * amounting in the whole to Its. 

2. Ill jiajment of the co<ts of all parties In this suit, amounting to Its. 

(7’Afsc e»fls miift bt aferrlttinetl Itforf tie iteerte u dratm «p.] 

3. In pannriit of (ho sum of Us. to the plaintiff os his share of the 

pactner<liip-a‘«cts, of tho sum of Its. , being the residue of tho s.aid sum of 

Us. now III Court, to tho dcfcndAnt as bis share of the partnership assets. 

[Or, .\iid that the remainder o! the mkI sum of 11*. be paid to the saki 

plaintiff (or defendant] in part payment of the sum of It». certified to doe 

to him in respect of the partnership-accounts.] 

4. .\nil that the defendant [or plaintiff] do on or Ufore the daj of 

pay to the plaintiff [or defendant] the snia of Rs. beieg tlie 

WUnee of the s.aid sum of Rs. due to him, which wiU then terr.aia due. 


lle-eic 
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TilK t’ODli OP CIVIL I'KOCEOUnK. 


I’ IB*T •'■'oil I 
N->. 23 


Xo. 23. 

l)rcj(£E Kon llECOMUY OP Lvnd anb Mcsmi: I’liorm. 

{Title.) 

It is licroby dccwd as follows ; — 

(1) Tli.vt tlic defendant do put tho pLsint if! in possession of the property specified in 
tho Bchcdcdo hereunto aunexed. 

(2) That the defendant do pay to the pUintif! the sum of Us. with 

uuerest thereon at the rate of per cent, per annum to the date of realization 

oil account of mesne profits which have accrued clue prior to the institutbn of tho suit. 

Or ■ 

(2) That an inquiry bo made as to the amount of mesne profits whic!« have accroed 
duo prior to the institution of the suit. 

3- n - . 11 < -T 

of • 
of 

Court] [tho expiration of three years from the date of the decree]. 

Schedule 



APPENDIX E. 


EXECUTION. 

No. 1. 

Nona: to show CdVbi: wny a PAistzjrr on AoJosTifEMT tiUOVLO not be becobdeu 
AS CEBTirtED. (0. 21, r. 2.) 

{TiUe.) 

To 

WuEREAS in execution of the Jecreo in tlio al>orc>aamcd euil L&4 

applied to thb Court that the eom of Ra. recorerable under the decree hae 

bora and should be recorded as certified, this is to gi?e;ou notice that jou are to 
appear before this Court on the day of 10 , to show cause 

why the aforesaid should not be record^ as certified. 

Gitzk under my hand and the seal of the Court, this day of 

JO . 

Jttdje. 


No. 2. 

Precept. (Section 40.) 

{TitU.) 

Upos hearing the decree-holder it Is ordered that this precept le sent to the Court 
(}f at under section 40 of the Code of Ci»il Procedure, 1008, 

with direct iens to attach the property speclEcd in the annexed schedule and to bold the 
same pending any application which may be made by the decree-holder for execution of 
the decree 

Scf.tJuI'. 

Dated the day of 19 

_ Judy*. 


No. 3. 

Oriilr SEvniJfc Dcckef nr. Kxecttion to anoti!ei. Comr (0. 2l,e 0) 
(T-./iV.) 

WiiEKi-is thedccne-boldtr in lliesbo\e suit Iia« applied to tLU Court foracertlfi. 
cite to be sent to the Court of at for execution of tb» decree in 

the al>oie suit b\ the said Court, alleging (hat iLc jadgmcct-dcbtor re«*d«** or Las 
property withut the local liiiiiis of the jurisdiction of tte said Court, srd it d<<tzed 
n'*ccvsAty and projer to s<.'nJ a ecnif.cate to tJ e sakl Court uedt-r t»rc*er NXI. reV T. of 
(he Co<le of Civil I’roccihite, lf«i>S, it i< 

OrdtrtJ: 

Thvt a copy of thl« order le sent to tnlb a C«*py of iLe d'vrve aral of 

anv onler which tavy have lecn made for excculxm of the same and a eertiScate ct 
non satijfaction. 

Dated the day of 


19 
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TIIK t'OJ>K or t'lVlL I'ilOUKOUlSi:. 


I'lBST.'-CTirii 
X.- 23 



I 

I 

t 

u 


Ko. 23 

J[)Eaii;i: ioj: IJecoverv oe Lisd and JIesm- I’jiOFiTS, 

It is hereby decreed as foJIoTrs : — 

(1) Tliat the defendant do put the plaintiff in possession of the property specified in 
tho Bchcdvtle hereunto annexed. 

(2) That the defendant do pay to the plaintiff the sam of Bs. with 

interest thereon at the rate of per cent, per annum to the date of reaiuation 

on necoant of raosne profits irhicit hero accrued due prior to the msfitution of tho suit. 

Or 

(2) That on inquiry bo made os to tlio amoiint of mesne profits which have accrued 

duo prior to the institution of the suit. ' ' 

(3) That an inquiry w*s mode as to the amount of mesne profits from the insuwtioii 
of the suit until [the delirery of possession to the decree-holderj 

of possession by the judgment-debtor srith notice to the decree-nolncp thieug 

Court] (the expiration of three years from the date ci the decree]. • 

Schtdute. ' I 




APPENDIX E. 


EXECUTION. 

No. 1. 

NoTKI. to snow CJUJ>E why \ 1'.VYMENT OU ApJOSTMEXT MIOULO hot PE nCCORDED 
.\s CEKTiriEi) (0 21. r. 2.) 

(TtUt.) 

To 

WasREAS in o-xocution of tho <iccr«o in tlio aboTC>n4iucd s^uil li4$ 

applied to this Court that tho sum of Rs. rccoTeraUe under tl»o decree has 

bccDjj^^ and should bo recorded as ccrtitled.thu u to giro you notice that you are to 
appear before this Court on the day of 19 , to show cause 

why the aforesaid should not bo recordetl as certified. 

Gitzk under my hand and tho seal of tho Court, this day of 

19 

Judge. 

No. 2. 

I’BKCEiT. (Section dO) 

(Ttlle.) 

Ufok hearing the decree-holder it ii ordered that this precept l>o sent to the Court 
of at under section 40 of tho Code of Chd Procedure, lOOS, 

with directions to attach tlio proiicrty specilicd in tlio annexed scheilulc and to hold the 
same pending an^ application which may bo made by the deeteo-boldcrfomceution of 
the decree 

•Schedule 

Dated the d.\v of 10 

Judge. 


No. 3 

Or.Dui SES’i’iNo I)n.iur nni Emcutiox to ixotiiei. Covp-t (0.21. r fil 
(T.lle.) 



iicco'-'iry and proper to send a cvrtilieate to the mid Cinsrt uml« r ('nler XNI, rule n, of 
the Code of Cnil ITocciliirc, IPOS, it y 

Ofd<nd: 

That a copv of tliN onhr le ».ciil to with a e«»p» of tho il*H-rre and «*f 

any onlcr width may have Ih-cti mvlo for execution of the a.imr and a eertir>ea(o of 
non Ratufactinii 

Dated the «U\ of 19 . 

Jmdgr 


5 

i 
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First ScttEP 

Nus 4. S 


No 4. 

CcBTiwoATB or Noa-ssTisvAcnos or Dtcjii,!!. (0 21, r. C.) 

(Tiile.) ' 

Certified ILai no (1) eatbfactioii of tbe decree of titb Court in Suit No. 
of 1 y , a copy irhicf] ja hereunto attached, has been obtained by execuf ion uithin the 

jurisdiction of this Court. 

Dated the day of 10 

Jmlyt. 

(I) If pulijl. fciriteoxt "uv’* jikI «l4(e to xlint eitent. 


No. 5. 


C'SRTLFtCATE OP EiECUTIOK OF D£C££S TBANSrEKEED TO AifOrirEB CorOT. 
(0.21,r.6.) . 


frtrfc.) 



Sigjiature of Mohanir »'» tStarge. 




I'lK'-T SCIIH 
No G 


Ai'i'EKDrx K — j:.\kcutiox. 


] m 


No. C 

Aitlicvtion roll ExtcimuN o> Dichlk ((> 21, r. !1 ) 

111 the Court of 

I . ilccrec-holdcr, hereby apply for ctocuIiod of tlio decree herein bclon 

set forth ; — 



^ i Moila- (n wIlUll tlx ■.'‘•istllHO 
I'ltlicVvnrtUrrnuircil 

I 


D 10 


(When aKAdiment anil tab 
of moveabb property aa 
sought ] 


A 

TS 

i 


1 pray that tbo total amount 
of Its. (together mtb 
interest on the principal sum 
up to date of i^yineat) anc] 
tbo cosh of takiog out tins 
eireutbn, be remized by 
attachment and sab of 
defendant’a moveabb pro« 
perty as |«r annexed list 
and paid to mo 


(When attachment and sab 
of unmoTcabb property Is 
sought.) 


f pray that the total amount 
of its [togeibcr siith 
interest on (ho principal sum 
up to date of payment] and 
the cosh of taking out this 
j execution be realized W 
I the atlaebroent and aab 
I of defendant’a immoveallo 
property specified at the 
i loot of this appbcalioa anil 


I declare that u hat is stated herein is true to the best of my Imoivledgc 

and belief. 

Sijn(d , Dteret'halJrr. 

Dated tho clay of ID 


[When atlachiucut and sale ot iiauoveablc property U sought.) 
Dr^rii'tlon and SpetifoUion r/ Proptriy. 

villa ' " ■ ' . • * • 

ano and J'a liou«o. 


•* sitnated in the 
zortfa br private 
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'riiE coiiE or CIVIL i‘bocepuiu:. 


Ir'XRST ISCUl-f 
yo« 7-D 




I declare that what m stated in llie ahore description i« tnie to t&e best 

of iny knowledge and helict.andeefarasihnro hceu able to ascertain the interest of Ik 
(lofendant in the property therein specified. 

Signed , decree holder. 


No. 7. 

Noncr to suow Cause wnr ErEcoxiOK snot'i.o not issue. (0. 21. r. 22.) 
(Title.} 

To 

WnCBEAS . C i V of 

has made application to this Court tor execution of decree in Suit ]So 

19 , on the allegation that the said decree has been transferred . 

by assignment, this to give yon notice that you arc to appear before 

on the day of lU , to shoa- cause why exceudcf 

should not be granted. _ 

Given under my hand and the bc.»I of (be Court, this day 

IV.UlRANT OK ArPACnatEHT or JfOVEABU: rr.OPERTT JK ENUCUTIO-'' 07 ^ 
roRMONEV. (O.2I,r30) 

(Tide.) 

To 

The Baili0 of the Court. • 

• Wueeeas 

day of 19 . 

as noted m tae uia.i5u., 

DncREe said sum of IW. ,„,„j,.oufoaft«h 

' I _.!j. Ti.MPftrfttoconiaiana 3^ 



I PrincipAl ' ' j ® 

Interest j ' s 

-■ .toll 

CoaHoIeJcoution . togetli't 

I'mlher intoral ' - ""■* . .. - 


joii uy tut-'*'* 

the said 

. .J nf Pj 


> 

You are further commanded to letum v hich and manner in n li' 

of 19 , with on endorsement certifying the ttay 

his been executed, or why it Ivxs lujt bceo day o‘ 

Given under my hand and the seal of the Court, tms 
111 JuJf 


.WOT"'” 

\VM’.r.tJ>T ror. Sbizobe or 

(Titfe.) 

To lliurf 

of" , to deliver to the plaintiff tho inoveaWf jiroi'rrty ^ 



I'U.'jT SctiI i: 
Nos 10-12 


M’PtKDIX K -KXKCUTION. 




the movcAbIc prujiertj) ejx'iitioU in tlio h(.Iie<Iulo lioreiintu Aniiexcil> And whcrcAS the 
said property (or share) has not been dcliTcmi ; 

Those arc to command you to seize tlio said moveable prtijierty (or a 
share ol the eaid morcable property] and to deliver ittotheplaintifTorto such person as 
he may appoint in his behalf, 

Gitbn under my hand and the seal of tho Court, this day of 

19 


SchtduU. 


Judge. 


1\0 10 

Notice to stvtr Odjictio>s to drut or Doci’'i».st. (0 2l,r.3l) 

(rit/e.J 

To 

TaK£ notice that on tho day of 19 . tho 

decree>holder in tho above suit presented an application to this Court that the Court may 
execute on your behalf a deed of , whereof a draft h hereunto annexed, of the 

immoreahlo property speciheil hereunder, and that the day of 

19 h appomted for the hearuig of tho said applkal ton ; and that you arc at liberty to 

appear on the said day and to state in writiog any objections to the said draft. 

Dampdon of rnperlt/. 

Gitem under ray hand and the seal of tlio Court, this day of 

19 

Judge. 


No 


n- 


WillRAMT TO THE BaILII'F TO CIM: POSSESSION OP LsKD, ETC. (0. 21,r. 35) 


{Ttlle.) 

To 

The Bailiff of the Court 

Whereas the undermentioned property in tlie oecup.tncy of 
has been decreed to , the plaintiff in this suit : You ore liercby 

directed to put the said ' in possession of the same, and you arc 

liercby autliorized to remove any jicrson bound by the decree who may refuse to vacate 
the same. 

Given under my hand and the seal of the Court, this day of 


Schedule. 




No. 12 

Notice TO snow cicsi.wni Wmiiisnt of i\nui sT suovin nutiisSUa. (0.21, r 37.) 

{Title.) 

To 

Will 111 IS lia.s made 

.ipphcatior. to this Court for esoeulionof decree in suit No. of 111 , bj arrest and 

impnioiimcnlof your person, you nro1icrcl>y rc<iuuvd to apjienr before this Court on the 
day of ill , to show cau<e why yon should not be committed 

to the civil prison in execution of the said decree. 

Given under my Imnd and the seal of the Court, (Ins day of 

19 





Mst 


•Icelare tKv wi . 


J'’jtteT ftlciii; 




TO MOW Cmm wnr ’’■ 

To (O.Sl,j.2i) 

b'13 

V «!sigiim«| 11 , 3 °?,*,'"’ ""'ewlon tUuir.Sdi.''''?’'’ “? ®“‘‘ ^'‘’' ® 

oot z %r “t 

■ •filJ'Jf, 

ATr^r 

(THU.) 

<lay Ot ,JI ^ 

' DtCREE 

' ftincipai 

interest . 

Cost* 

^toofexccuttoii 
-Fttrtficr interest 


To 


ToU] 


' I Thesear&locoiiioiduu^i— .. b 

j I thft moveable propertj- of tie said 

as set forth m the schedule hereunto 
arniewd, or which shaU bo pointed out to 
\ ou l»3' the said , and unfess 

the said eiiallpaj tojoutlje 

said 8«m of Ra together Tvitb 

i?9. , Iho costs of this attach- 

ment, to hold the same until furtheronfer# 

day 
jfl nluch it 


f1 


10 “y ''“O •■‘".I tlw 3eal „1 ,Lo C™, 

Schedule. 

di/dyc 

l^ajtnaitT ixii* ^ O. 

ofr bVcurric AfavEaBtr: PnofniTi mijpi'RM' j'V Preu/tf 

(Q.2l,r.3l.j 

To (TtlU) 

Wa Ji”,®""” •’“> 0»"rt- , 

tho was ordered by tUerrr- of lJ>i'< Court pi-'*ea 

. to deliver #„ . 1 . ,. of J& , in Suit Xo- , 

^ ho plaintiff the mOTenfifc jiroprrlv for a sharo 
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the moveable property) siviilied ui tlio slIiciIuIo licrrxjuto aimoTcd, and wlicrcas the 
said property (or share) has not, been dchvcreil ; 

These are to command you to seize tbo said ntoaeablo property {or ft 
share of theeaid moveable property’; and todelivcr it to the plaintiff or to such pcivon a.s 
be may appoint In his behalf. 

Given under my hand and the seal of the Court, this day of 

19 


Schedule, 


Judge. 


No 10 

Notice to stme Odjectioss to Dnvrr of Uocv'u.nt. (0. 2l,r 3t ) 

(riffr.) 

To 

Take notice that on tho day of 19 . the 

decrcc'bolder in the above suit presented an application to this Court that the Court may 
execute on your behalf a deed of , whereof a draft is hereunto annexed, of the 

luimoreable property specified hereunder, and that Iho day of 

19 is sppomted for the hearing of the said application; and thatyouarcat liberty to 
appear on the said day and to state in writing any objections to theeaid draft. 
Descrt'ptio^i of Properly. 

Given under my hand and the seal of the Court, this day of 

19 

Judge. 


No n 


Wabeant to the Bailut to give Possession or Lind, etc. (O. 21. r. 35 ) 


) 

To 

Tiie BailiS of the Court 

Whereas the undermentioned property in the occupancy of 
has been decreed to . the plaintiff in this suit : You ate hereby 

directed to put the said in possession of the same, and you are 

hereby' authorized to remove any person bound by the decree who may refuse to v.acate 
the same. 

Given under ray band and the seal of the Court, this day of 

19 

Schedule, 


Judge. 


No. 12 

NoTict TO snow ciTJSi. wiiv Waiiuant op Anr.r&T shoued sot istde. (0. 21, r. 37.) 

(Tide ) 

To 

" iiEuK VS has made 

.vi’phc.atior. to this Court for execution of decree in suit No. of 19 , by arrest and 

iinpri^onraent of your person, y on are hereby required to appear before this Court on the 
day of 19 , to show cause why you should not be cominittnl 

to the civil prison in execution of tho said decree. 

Given under ray hand and the seal of the Court, this day ©f 

19 




I, ' -yf 


I 
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To 


THK CODE or CIVIL I'UOCEDUllE. 

■ No. 13. ■ 

\VAKl!A^T Of AnnrST IK Esecdtiok. (0. 21, r. 3S } 
{Tilte.) 


rutoi Scui i> 
.Voi 13-13 


Tlio llailiff of tLo Court. 

WnenEAS was adjudged by a decrte of the Court in Suit No. 

ofiy ,datcdtbo dayof 


1 1 1 

Principal . . } 

Interest . . ' 

Costs . . . 1 

Kxecutiou . . 1 

ToW • • 1 



_ 



IS , to p.iy to the docree-ioJdor the Bva o! 

Rs. as noted ID the margin, and 

Tvbcteaa the said sum of Ils has not 

faccnpaid tothe said decree-holder lU satis* 
faction of thes-aid decree, thesewto coo* 
mand you to arrest the said judgment- 

debtor and unless tbesnidjudgmeDt-dehter 

eball pay to you the said sum of Rs- » 
together trith Bs. for the »>*» I?' 
cseculing tbi-« process, to brmg tic saio 
defendant before the Court with aU con* 


renienfc speed. Tou aro furlbet commanded to returu ,„d 

day of 19 . with on endorsement cert.fpng the ‘lay on Kh etw 

manner m wLicb it has been oxccufcd, or the reason why it bai not wen ^ 

Given under my band ood tbe seal of the Court, this 7 

19 • JiiJst. 


To 


WuitlAiit' OF CoJOUTT-U. OP JODOMEST-rEPTOf TO ^Stl- (O.-l.r. 


Tbe OfBccr in charge of tbe Jail st bar 

Whereas ■» .. 10 . " 

been brought before this Court ‘ j^T^Trstinunced by the said Court on 

warrant in eiecution of a dwrce wbicb ww decree it vos 

that tho said should pay ^ ^ dprrec nor ^ 

(he name o> 

■ ■ therein 


for tbe subsistence of the s.iid , 

during his confinement under thU warrant of co^ma«*^^ 

Given under my signature and the seal of thiaOo . 


dayof 

JudSt. 


Order for tee Keix-ibe of 


I PERSOB liOTtlSOBED ® 

(Sections 5S. 59.) 

{Ti/U.} V 


The Omcei- m charge of tlio .Tad at ,U«cl«f to 

UNnni: orders passed this day, you are h re y 

ludgnwnt-deWor now in your custody. .''“'i' 

I)ate<l 


Ta 

V 

Itoo 

furtbc’ 

JJi 'ic 

UjJ 
liiirebr 
th» yj 
G; 

18 


Pro? 


I 

‘•'!4 


Ptollib,! 

'Wdni 

'bisuj, 

Gr 


/«' "■ 









rif:«T Sciirii 
Xo'. I6-1S 


Ai'fKSnix K — K\):ctn lox. 


Xo. 1C 

ATTACIIMEhT IK IjXECDTIOS. 

pROniBITOnY OliDEll, \ruERE TOE PilOrERTY TO BE ATTACHED CONSISTS OF MoVTlBLE 
PnorEETV TO SYincn the DEFENPAST is EN-rirLEI* SCDjrcT TO A Liek or Kicht 
or SO'rE OTHER pER^OK TO THE I^ntEDLlTE PoSSTSSIOX THFRrOF. (O, 21, T. 4G ) 
) 

To 

Where ts 

has failed to satisfy a deercc pasicd agaiiLst on the da5' of 

10 , in Suit Xo of 10 , in favour of for Its. ; 

It 13 ordered tliat tiie defendant be, and is hereby*, prohibiteil and restrained, until llic 
further order of this Court from receiving from the following property 

m the possession of the said , that is to say, 

, to which the defendant is entitled, subiect to any claun of the 
said . and the said ie 

hereby prohibited and restrained, until the further order of this Court, from delivering 
(he said property to any person or persons whomsoever. 

GrTEM under ray hand and the seal of the Court, this day of 

10 . 

. Jttdqf 

Xo. 17. 

Attacjcmekt IK Esfcetio.v. 

Prohibitory Order, where the pRorenTY co.vsists or Dfbts .vox sectoed by 
KEOOTU eLE iKSTRITirENTS (0. 21, T JC.) 
iTKU.) 

To 

Wbereas 

has failed to satisfy a decree passed agauist on the day of 

19 , in Suit Ko. of 19 , in favonr of 


prohibited and restrained, until the further order of this Court, from making payment 
of the paid debt, or any part thereof, to any person whomsoever or othmvijo than into 
this Court. 

GirTKiindermy band and t ho seal of the Court, this day of 19 

Jvdg*. 

Xo 18. 

AXTAaiMENT Bf EXECTJIIOH. 

l*RoniDiTOp.Y Order, where the Profebty consists of Srarfs in the CLipitae of 
a Corporation. (0. 21, r. 4G.) 

(TitU.) 

To Defendant, and to . Secretary of Corporation 

WflEREAS h.is failed to satisfy a decree passed against on 

tlio day of 10 , in Suit No of 10 .in favour 

of , for Its. ; It is ordered that you, the defendant, be, and you 

aro hereby, prohibitwl and restrained, untU the further order of this Court, from making 
any transfer of shares in the aforesaid Corporation, namely, or 

‘ ' ■ « > . 1 -- - and yon, , the Secretaiy 

■ . restrained from pcmitting any such 

Given under my hand and the seal of the Court, this day of 

IP 


Judge, 





I 

t 

I 

(i 


(f 

f 

M: 

{ 



U3S 


■Till: cow: Of cmt rjioccuro.E. 


_ Xo. 10 . 

To (Tidf.) 

remit th, taw .in of 


irom the saijrr of tbe said tceBaulsumof 

Cora ™*r mr land a„d the acal of tl,o Coar, S Ja,. „, 




Ko. 20 . 

Op.oEh «r AtracroaxT or XroortiBu: I.vsmr3rr.NT. (D. 2J, r. 51 ) 
{THU.) 


The Bailiff of tbeCoort. 

ITuMEAsan order has beet, ^seed bj Ij.b CSourt on ol 

> the 6Aui . . _ • hfreb.T directtd to 


JP . 

OQd bring the eame into Court. 
Onrs nnder mj- hand and seal of the Court, lh« 


d.\y of 


Ka 21 - 

ATt-tCKUrKT. 


JU'lfts 


ATt-tCKUrKT. 

rp.oCTrwBVORDcc, rrowa: THE rBOFERxr co.'rsrsTs orlfo.vErOR opjist Seccwty 

•ntEcresTonroFA CoertroP JtrsncEOR Om^E8 0^GovEKI«'3lK^T. (0.2l»r-52>) 

To 

Sm. 


Procedu 


rr-ivj 


di< mon< • • I . . ■ ' 

I request r/iaf you wdl hold the Said moner snb/ect to the trather order ol th'is LVmrt 

I hare the honour to l-r, 


Dated |],o 


doj- of 


Sip, 

Vour most obeJiPDt Serraot, 


and to 


ifo. 22 . 

A opicf: OP ArrAcmrtjTT op ^ Decri.e to tiie Cocp.t •nmicn rasar p rc ( 0 . 2 f, r- ■W/ 
to 

The Judge of the Court of 


f have the honour <0 ittform tou that the deerre obtained in 

J-- . ' . .. of It’ • 


day of 
«hi£h he vas 


,* \yv 


iu Suit Kt' 


has hern attarfwf h 


/ 





I'issrfaciirii. 
Xo9. £3-25 


Al'l'EiVDrX E — EX ECUTIOX. 


I-iSO 


Court on the application of the in the suit BpccifK^ abovo. You 

arc therefore rcqiic'itcd to stay the execution of the decree of your Court until you 
receive an intimation from tliii Court that the present notice h»*i been cancelled or until 
execution of the said decree is appliwl for by the holder of the decree now eonght to bo 
executed or by his judgment-debtor, 

I have the honour, etc.. 

JvJ^je. 

Dated the day of 19 


Xo. 23. 

XoTicE or.j\TTacnjit.VT or. I Drciizi to tite UotriFii op the Drcnrr. ( 0 . 21 , r. 6 . 3 ) 
(Title.) 

To 

WntREJiS an application has been made in this Court by the decree-holder in tho 
above suit for the attacbiHCtit of n decree obtained by you on the day of 

IS , in tho Court of in Suit No. of 10 , in 

which was and was ; It is ordered tiiat 

you, the said , be, and ^ou are hereby, prohibited and restrained, until (he 

further ortler of this Court, from transferring or charging the same m any nay. 

CiVRs- under my hand and the seal of the Court tins d.ayof 

ID 

Judge 


No 24. 

ArpAcnuoT Cf Execctiox. 

PnoiiiniTonv Oroer, wncBE the Pbopertv consists op lUMOVEAntc Property. 
(0. 21, r. 64 ) 

(Tif/e.) 

To 

Defendant. 

WnsREAS you have failed to satuO R decree pa«$e<l against j oil on the 
day of 10 , m Suit No of 10 , in 

f.avour of , for Rs • 

it 19 ordered that you, the sawl , be, aud you arc hereby, pro- 


purchase, gift or otherwise. 

Gntx under my Iiand and tho sc.si of the Court, this 

10 

‘Schedule 


day of 

Judge. 


No 25 

Order pob Pavmext to the Pi..\DiTirr, etc., of Moxet, etc . in the haxps of a 
third parti (0. 21, r. 60) 

(Title ) 

To 

Whereas tlie following property has been ottached in 

execution of a decree in Sait No of 10 , pnsscil on tho 

d.ij of 10 , in favour of , 

forRs : It is ordered tli.it the property eoattarhediConsistiocoIRa 

in money and Rs. in currency -notes, or a suflirient part Ihervof to satisfy the 

s.iid decree, shall l>e paid over bv you, the said , to 

Oivxx under iu\ iimid and tlie sr.il of the Court, tln< dtv of 

10 







TJIE CODE OE CtViL TBOCEDURn. 


Na 2G 

XoTicK TO ATTAcmKO Cbepitor. (0. 21, r. oS.) 

^ (Ti//..} 

To 

WlTERE VS has mado application to this Court /or the remoTsl 

of nttaclunent on placed ot your instance in execution of the 

decree in Stut Ko of 19 , this is to givo you notice to appear before 

thii Court on , the day of 19 , either in person 

or by a pleader of the Court duly Inslnicted to support your claim, as attaching croton 

GrVEK under my band and the acal of the diurt, this day of 

19 

No. 27. 

\\’'.vnR.\NT or Sale of PnorERTr ur Eircuiio.s’ or a Decree tor Jfo.vBv. 

(0. 21, r. 66 ) 

(TitU.) 

To 

TUo bailiff of the Court. , , 

Tfresc aro to command you to sell by auction after giving . 
previous notice, by aflixing the same io this Conrt*honse. and alter F 

clamaf ion, the property attached under a warrant from this Court, oMw 

day of 19 , in execution of a decree in favour of 

m suit No. o[ 19 , OP 80 much ol the p.'vM 

poolipo tho oum of Ko , , Mog Ibo „t the ».8.d *cm 

and costs still remaining unsatisfied. . 

You ate further commauded to return this warrant on or befor 
day of 19 , with an endorsement certifying the ruanner i 

been executed, or tbe reason why it has not been executed. 

OrVEN under my band and the seal of the Court, this ‘ 3 

19 . J'lidce. 


No. 2S. 0 "J r CC ) 

Notice of tub pat fixed fob settuso a Silb psocL-vsuTiorf. ( • *■ > 

{Ttlle ) jiidtTBCnf-deLtcr. 

W.o»p=«„tl,o.booo-o.mod.„ih 
sale of ; You aro hereby informed that the 

19 , has been fixed for settling tho tenas of the procUm day of 

GlVEif under my hand and the seal of the Court, this 
19 . Jt'fJye. 

No. 29. 

PROCL-iSf-VTios OP Sale. (O 21, r. C<m) 

.... . . ....Nxxt of 


ilbytOe nmoonting with costs and intcrt't uj 
lu irhlch 


(hn jirojicriy of the . 
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x-'. r». 

b^IoTT ; asd th^ Labilitw^ aad cLiisa attachiz? to the said propertr, so far as they fcase 
leea a.*certa~“d, are tfco«e specired ia the sehedale araia^t each lot. 

In the atreaee of aay orf‘»r of pCTtpoaeceat, the sale will he held by 
at the noRthly sale eo3E*T2«2s at o’cloet oa the at 

- In the event, however, of the debt above specined and of the costs of the 
s-ile bejn’ tendered orps.'d before the fcaoctiiis dawn of any lot, the sale wiD he stopped. 

At the Mie the pabli? penerallr are invited to bid, either personaar or by daly 
aathorized areat. Xo bid by, or on behalf of, the jcd^tnent-erednor^ above-tsentscned. 
however, will be accepted, nor will any sale to them be valid withocl the eipiess per- 
inU»ion of the Coart previotuly ghen . The following are the farther 

Co>t>iifion » o/ Sale. 

1. The psrticniars 8peei£ed in the schedule below have been stated to the best of 
the infomatKia of the Coart, bat the Cocrt will cot be answerable for any error, ois- 
Btatecent or ocUsion in this proclamation. 

2. The aaocnt by which the biddings are to be inctesvsed shall be defermiaed by 
the oCcer condnctisf the sale. In the event of any dispnte arising as to the amount bid, 
or as to the bidder, the lot shall at once be again pot op to aoctioo. 

3. The highest bidder shall be dwtared to be the parebaser of any lot, provided 
always that he is legally quliiied to bid, and provided tlut it shall be in the discretion of 
the Cosrt or o&cer hold^g the sale to decline acceptance of the highest bU when the 
price offered appears so clearly inadequate as to make it advisable to do so. 

4. Tor reasons recorded, it shall be in the discretion of the officer conducting the 
sale to adj'onm it, snbiect always to the provisions of nJe 69 of Order XXT 


parcbaa«>money to the officer condacttng the sale and in default of sneb deposit the 
property shall forthwith be put cp again and re-sold- 

7. The full amount of the pa«;ha*e-money shall be paid by the pureh.v-er before the 
Court clofcs on the fifteenth day after the sale of the property, eiclame of such day, or 
if the fifteenth day be a Sunday or other holiday, then on the first office day after the 
fifteenth day. 

8. In default of pa>-ment of the baUoce of pnrchase-moaei nitbm the period 
allowed, the property shall be re-sold after the issue of a fresh nolifiratioa of sale. The 
deposit, after defray mg the expenses of the sale, may. if the Court thinks ht, be forfeitetl 
to Government and the defaulting purchaser shall forfeit ail claim to the property or to 
any part of the sum for which it may be subseqnenllv sold. 

Givrv under my hand and the iwal of the (.’i>i*n the. d »j of 


SeheduU of Property 




I>e«criptioBof property ^ 
to I* tol-t. «itb tt)» 
Dsme of <vb ovorr 
•here there are tonre 


IVtail of S»J luee been |4it for 
incBlDhimiieee wmril tothe pfopert\ 

lonLicbtbe uj an* other kao«B 

prei^Tte le partkatar* emnas 
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TKE COKE OP ClVtfc PEOCEDOE8, 


Pj/isr SfljjTfl 
Xott. 30 -W. 


TjMAWOjr OP 5Uw:. (0. i?l» r. 


- No. 30. 

OiiBtji OX THE mmi Fon cAosoia .icp.ncE or rroaji 
To (Me-) 

The Kaeir of the Court 

tlehlOtuSi”” '*■* nroe-rt,. -< .. 


Dated tlie 


dft> of 


10 . 
ScMut^. 


Jud^e 


No. 31. 

CgR-rmw-re py OrntajR notowci a Sat* or TOt DBnciEvcr or Pwee on 4 ytr*s* 5 ^ 
or r/iorrm- bp rf^so.v of we Ptr/tonASER’s liEPArtT, {0. Si, t. H.) 
(Tiik.} 

tfiAt at tte tc-Wlc of the orortcrtr in ett^m^nQ oi the deertp io tbe alovp* 

purdiaser, t}rm> a 

' It-* aod that the 

' '. ve.,,. le-sHiu Kuiounteci to Its. . ttvahlntc a tetnl of Ps 

. which sum is rccoTeruWc from the dsfauHer. 
pAtod tho day of 1 $ . 

OJfiecr fioMtng ih folf, 

No. 32. 

N'otjce to Prssoh m Possession or MorrAou: rroPERTt 501.0 ik BircrTiOK 

(0. 31. 1 . 79.) 

To '“■> 

WMREas hAS»)rroni.lhenurelia!eroHvT'''''''“‘'*'V”.“'^''i?il-!!!? 

decree in the ahoee suit of now in poorpostessipi', yo« hereby pronirnro 

from <lPlirfTi 0 g possession of the saitl 
to any person except the said 

Give-v under my hand and the seal of tho Court, thas day of 


Na 33. 

PnoHiBUony Obper aoainst pAyMErn- or Debts soj.p in Esr.cctior to axv otot/J 

TlUK THE rOltCBASER. {0^21,1.79.) 

{TiVe.) 

WbebEas has hecomn fho purchaser at * public sale in exerofion 

tho decree io the nboro auit of being deM® due ffotn you 

ioyou ; It IS ordered Ihi^t you _ *^*V*'*/^j e Mid dfW 

prohibited from roceirJug, and you Ironi mskiug paymmi of. 


to any person or persons cyeept tho said 

Gitck under my band and tho seal of the Court, this 


day of 


dtfdye. 



riRSt SCHER. 
Nos. 34^30. 
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Na 34. 

PRonrarronY Order aq ^isst the Transitr of Shares sold in Execution. 

(0. 21. r. 73) 

{Title ) 

To 

and , Secretary of Corporation. 

Whereas baa bcconio tho purchaser at a pubbe sale in execution of llie 

decree, in the above anil, of certain shares in the above Corporation, that js to say, of 
standing in the name of }ou 5 It is ordered that you 

be, and j-ou are hereby prohibited from making any transfer of tbe said shares to any 
person except tho said , the purchaser aforesaid, or from receiving any 

dividends thereon; and you 

Secretary of the said Corporation, from permitting any such transfer or making any such 
payment to any person except the said , the purchaser aforesaid. 

Given under my band and the seal of tho Court, this day of 

19 . 

Jmltje. 


No. 35 

CERTino.tTE TO JtJOQJfENT-DEBTOR AETUORIEJKO UIM TO JIORTOlCI, LFASE OR SELL 

Property. (0. 21, r 83) 

(fiVie.) 

Whereas in execution of the decree passed m the above suit an order was made on 
tho day of 19 , for the sale of tlic under>inentioned property 


he date 
* or «.ale 


19 


Defcrtpitnn of properly. 


Judge. 


No 30 

NoTioK TO Snow CtrsK win Sile snom-n not be sft aiibe (O. 21, rr. 90, 92 } 
(Title.) 


To 


WnFREAS the under-mentioned property was sold on the day of 

10 , in execution of tho decree passe<1 m tho above.natncd suit, and 


19 


louKl not be 
da^ of 


rkteription of jyropfriy 





uu 


THE CODE OF CIHL Pj^OCEDUBE. 


Fxbst Schep 
Xo? 37-40 



No. 37. 

NorrcE to sffow Ctosu wnv Sai.e sitoi^d not be set asipe. (0. 2J, rr 91,92) 

n. - 

To 

WjtebEas , tbe piircliaser of the under-mentioned property sold on the 

day of ^ 19 , in ciccution of tho deerre passed in the above- 


Devriplion of pro’ptrty. 

Jv3gi- 

No. 38. 

Cbototcatb OF CfAtE OF laND. (0, 2J,r. 94.) 

{Tiae.) 

Tftis is to certify that has been declared the purchaser at a sale bypuhhe 

auction on the day of 10 , of in cxeention ef 

decree in this suit, and that the said sale has been did/ eonfir/aed by this Ceurt- 
Given under njy hand and the seal of the Court, this ilay of 

• 


No. 39- 

Ordeii for Detn'ENV to cBBimeD PoECttsSEa qf iaNO at a Sale w Exscprioy 
(0.2I,r.95.) 
iTUh.) 

To 

The Bailiff of the Court ^ ,a]e ,n 

IVirEREAR has hecomo the certified purchaser oJ 

execution of deerro in Suit No. ot W . *■“ nnwession of the 

to put the said , the certified purchaser, flS aforesa . P 

same* «_.!.■ il-iv of 

Given under ray hand and the seal of the Court, tnis ‘ f 


Na 40. p£cRAF. 

ScSIMOSfS TO APTEaR and ANSWER CflAROB OF ObSTIiUCTU'C h.lECOTt 

(0. ai, r. 97.) 

(nite.) 

WiiEKE.i3 , the decree-holder in ox^aUoa d 

Court that you have rrsiste.1 (or obstmeted) tho officer charged witn 
the warrant for powcssion. , . „„ tJie 

Vou arc hereby aummoned to appear m th« t . {y(_ 

W . at A.M.> to answer the ss <1 corapi» ^ 

• Given under my hand and the seal of the Court, tn 






Fir^t Fcmn 
Ncvh 41, i2 
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Xo 41. 

W.vRiuhT o>’ Cojiiirrr.u. (O. 2I,r. 98) 

{TitU.) 

To 

The OfScer iii chargtxof the Jail at 

WuERZVS the under-mentionej property has becu decreed to , Iho 

pUiutii! in this suit, and whereas the Court is satisCed that without any just 

cause resisted [or obstructed] and ts still resisting (or obstructing] the said 
m obtaining possession of the property, and whereas the s.iid has made 

application to this Coiut that the said be eommitted to the ciTil prison ; 

You are hercb} commanded and required to take and reccirc tho said 
into the civil prison and to keep him imprisoneil therein for the period of dft^'s. 

Grvty under my hand and the seal of the Court, this day of 

19 

Judye 


AuTuoitiii or TJii: CoiiEcror. to stay Pobuc S\le or (tiectiou 72.) 


To 


(7'df<.) 
Collector of 


SiK, 

In ansHcr to jour coumuuication No. , d.ilcd , repn- 

sciitiug that the baIo ui execution of the dccrco ui this euit of land aitu-sto 

withui yonr district ia objectionable, I have tho honour to infonn }ou that you are 
.luthomcd to make provision for the satisfaction of the s.iid decree id tlio manner 
recommended by you. 

I have tho honour to be, 
iiut. 

Your obedient servant. 


Jvdgt. 





appendix f. 

supplemental proceedings. 

No. I. 

or Arecst urroSE JoroatEsr. (0. 3S, r. 1 .) 

To 

as nc _ ■ ■ 

PriRCitial ' 1 '! * 

Intcre^ I j to command you to demand and 

Costs ' ! receive from flio said the sum 

* I ®fR3' as sufficient to eafis/y the 

' Total !' 1 plaintiff’s claim, and unless tbe said sum 

__ ' I 1 of Rs. is fortluritli deJjTPred to 

ItVa »>tA B.,.a ~ T'T' — you by Of on behalf of the said , to 

hnn ontU satis/actibo of any decree that may be passed against 

«nilei- my h«na and the eta) oI the Court, Ibis day of 

JtiJ'je 

No. 2. 

SECtrem' POb AtPEiiuKCB of l l)En»r»4XT AEBESTED SEFOUE J0DC11E^T 

(0.38,t 2> 

(T-itfc.) 

I - the instance of , flie plaintiff in the nhoic suit, 

et 





IVitncsscs. 
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No. 3 

ScauoNs TO DerKNDANT to atpear os Sobety’s Appucation for Disciiaroe. 
{0. 38, r. 3.) 

(Tilk.) 

To 

Wbereas ^ho became surety oa tbe dav ot 

19 ,foryoura])pc3rancGin the aboTC suit, ha$ applied to (lih Court to be discharged 
from bis obligation ; 

You are hereby summoned to appear in this Court m person on the day 

of 19 , at a M., rrhen the said application uill be beard and 

determined. 

Gives under my hand and tbe seal oi tbe Court, this day of 

19 . 

Judge, 


Order for CoMiUTTAL. (0. 38, r 4 ) 

{Tint.) 

To 

WheueaS , plaintdf in tins suit, has mado appbcation to (he Court that 

security bo taken for tho appearance of , tbe defendant, to answer any 

• ’ 1 . .»• • ,1 . '’-.urt bascalicd 

. osit in lieu of 

■ be 

ment be pro- 
nounced against him, until satisfaction of tbe decree 

Giwir under my hand and the seal of the Court, tln« <la> of 

19 

Judge 


No 5. 

Attacumest befoiie Jddoment, with Order to call fob {jEcuRin for Fvlfilmert 
or Decree (O. 38, r 3 ) 

iriilt.) 

To 

The BaihlT of the Court. 

Whereas h.as proMd to (he i-atisfactiun of the Court (hat tlic defendant 

III tho above suit i The»<< are to i.omm'tnd yon to call upon the said 

defendant on or li^foro tho day of 1‘1 , cither to 

furnioh security for tbo Mini of I'.s. to product and place at (lie dL>po<al 

of thi-< Court when required or tbe value thereof, or Midi |>ortioii of the 


dale on uhicli and the manner in nlneli it has been executed 
not been cxecuteil. 

QrVLs under laj band and the seal of the Court, this 
19 


, or the reascD v by it 
day of 

Juije. 


r 
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Tim voDH or cjvjl VMovrovHE. 


First Sou-p 

Xpj e-s 


Xo C. 


b'Bcoitrrr for tur PcoDOcnox op Pisoi'xr.xr. {0. 3S, r. S ) 

(Tille.) 

Wbebeas at the iostaoce of , tie plaiofiff in tlio abora suit, 

the defendant, lias been directed by the Court to fomisb security in the sum of Ps 
to produce and place at the detpa^^l of the Court the property specified in 
the seheduto hereunto annoxcil ; 

Therefore I have roluntarily become surety and do hereby bind jayscli* 

my liens and cjrccutore, to the said Court, that the said defendant shall produce and 
place at the disposal of the Court, when required, the property specified in the siiJ 


exceeding the said sum as the said Court may adjudge. 

Schedule. 

Witue8<i my hand at this day of 13 

1. 

2 . 


Att \ ouMB>T niuoBi. Jt'DuJiEXT, OK Pfioor OF FAn.Drr TO rupjiisa Srcw:rrF' 
(0. 35, T. e.i 

(Title ) 


The Xlailid of the Court. 

, tbo pbiniui la - , ,, 

11,0 <l«rendarit to furnish security to fulfil aoy decree^ 


U'ttCREjs , tbo pliintiS la this suit. h.u applied to 


GfFEW under iiiy hand and the seal of tbo Uourt, lais 
3& . 


JUfi'f! 


No. 8. 

f IwjOirciTOlw. {0« 33. r. i ) 


(Title-) 


, Pleader of [cr 


wnllr” 
ad up^'’ 
,7 

7wttceatulilefeodQn\nolapiirariny : ' This Court doth oroei 

of notice of (his owCioa upon the defendant U ^ 

mjunctionboi«rard.KJtore3ltt»idtbcdefendantC.P..hi38erTani . t 
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I'lK'T Scin- 1> 
X.. 8 


from puUuigdoWTi, oraufTcriiig to be pulled donn.tlic house uitLepLuiit lu the said suit 
of the plaintifl mentjoned [or in the written statement, or petition, of the plamtiff and 
evidence at the bearing of this motion mentione<1] being Ko 9, Oilmongcra Street, 
Hmdupur, in the Taluk of , and from selling the matcriaU whereof the said 

house IS compohed, until the hearing of this suit or until the further order of this Cksurt, 
Dated this day of 10 

Judge. 

[Where the injunction, is sought to rtitraxn the negottaUonof tt note or bill, the ordertng 
part of the order mag run thus ' — •] to restrain the defendants 


order of this Court. 

[/n Copyright cases] to restrain the defendant C. D , his servants, agents 

or workmen, from printing, publishing or rending a book, call^ , or any part 

thereof, until the, etc. 

[Where part only of a look is to le restroiafcfj to restrain the defendant 

0 D., his serrants, agents or workmen, from printing, publishing, selling or otberwiH5 
dls]) 08 lug of such parts of tlio book in tho plaint [or petition and evidence, etc.] 
mentioned to have been published by tho dofeodant os hereinafter spccihed, namely 
that p.att of the said book which is entitled ^ and also that part which is entitled 

[or which is cootaioed in page * to page both iocIusitc] 

until , etc. • 

[/»» Patent eases] to restrain the defendant C D , bis agciit<, servants 

and iTOrkmen, from making or reoduig any perforated bricks (or as llie ea«e m.vj be] 
upon the principle of the inventions iii the plaintifTa plaint (or petition, etc , or wnlten 
statement etc.,] mentioned, belonging to the plaintitTs or either of them, during tho 
remainder of the respective terms of tbc patents In the plaintifTa pUmt (or as the case 
may be] mentioned, and from counterfeiting, imitating or re^mhling the same In- 
ventions, or either of them, or making any addition (hereto, or subtraction therefrom, 
until the hearing, etc. 

[/n cases of Trade maris] to restrain the defendant C D , bis servants, 


expressed as, by colourable iioit.vtioii or otherwise, to represent the composition or 
blacking sold by the dcfend.vnt to be the same as tbc composition or bbeking manu- 
factured and sold by the plamtiS A D . and from usmg trade-cards eo contriied or 
expressed as to represent that any composition or blacking sold or proposed to be sold 
by the defendant is the same as the composition or blacking manufactured or sold by 
tho plamtifl A. B., untd the, etc 

[To restrain a partner from in any troy xnUrJtrvng in (he tiuinMs] to 

restrain the dcfcnd.tnt C. D., his servants and agcnt8,from enteringintoani contract, and 
from accepting, drawing, endorsmg or negotiating any bill of richange. note, or written 
security in tbc name of the p.vrtncrship-firm of B and D . and from contracting anj 
debt, buj-ing and scUmg any goods, and from making or entering into any verbal or 
wTittcn promUc, agreement or undertaking, and from doing, or cansirg to be done, anv 
net, in tho name or on the credit of tho said partnerebip-firin of B and D , or whereM 
tho said partnership-firm can or may in any manner berome or be made liable to or for 
the pvjTnent of any sum of monev, or for the performance of any contract, promise or 
undertaking until the, etc. 
















AI'l’ENDrX G. 

Al'Pl^AL, RCFEUUXCK ANb REVIEW. 

No 1. 

ilEaon.u<ooM op Ai'PEau (0. -Il, r* I.) 

(Title ) 

The nbovo-natucU appcjih to the Court at from 

the decree of in Suit No. of ID , djted the 

day of 19 , end iota forth the followuig groiiiide of objection 

to the decree appealed from, namely 


No. 2. 

SECPBiri BOVD to PE GIVES OK OKPEIl BEtKO JU1>E TO STAA ElEClTlOK OF 1>EC|:L£. 
(0. 41. f. 6.) 

(Tiiu.) 

To 

This security bond on stay of execution of decree execulc<l by wit 

nesseth J— 

That . the plamtilT in Suit No. * of 19 , having sued' 

, the defendant. In this Court and a decree having been passed on the 
day of , 19 , in favour of Iho plaintilT, and tho defendant 

Laving preferred an appeal from the said decree m tho Court, the said appeal 

h still i»cudmg. 


SeMtduJt 



IVituessed by 


(Signed) 



Finsi Scute 
Nos y, jy. 
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THK CODE or CIVIL I’PvOCEDUnE. 


To 

Whereas 
euit on the 


No, 

ApprojKTMENT OF A Beceiver, ( 0. 40, r. 1.) 

(rule.) 


has been attached tn execution of a decree passed in the abore 
day of 10 , in favour of ; You are 

hereby (subject to your giving security to the satiafaction of the CJourt) appomtedreceiver 
of the aaid property under Order XL of tho Code of Civil Prodecure, 1008, with fnU 
powers under the provisions of that Order. 

You are requited to render a due and proper account of your receipts and dtsbursc- 
raenta in respect of tho said property on . You will be entitied to temunera 

tion at the rate of per cent, upon your receipts nnder the atthority of tb» 

appointment 

Gzven under my band and the aea] of the Court, this day of 

If) 

Juagt. 


Bond to be oiven by RrcErvER. (0. 40, r. 3.) 


(TiUe.) 


Know all men by these presents, that 
are jointly and oererally bound to 
Rs to be paid to the said 


rc, and 

of the Court of 

or bis successor ja office for tho tiaie bemj. 

. . • our SCO 

feservt* 


for the 

shore- 

. «rt 


ii 

S 


terms of the condition of tho bond. 



.\rri:\mx (; — .vrrrvL, iun*i:in:x’rn. itnviinv. 


iifiri 


No. 11. 

TUT <ir Arri \t, iv roriMt ru’rrnis. {0. II, r. 1.) 

(Ttllr.) 

! IV. tnnml hnH nppliMl l«» liP aIIowmI Io Rp|H'nl ni» ti 

1 1 }!.’ n1t’>\c .-mt il\tc«Uho tl.vyof 111 , nii<] 

■' v 10 luis IrfTji fixnl fur lionriiiK llifl njii«tli-n< 

, (.1 \<ni tliif if jow «l*«<»ro fo show rniiHo why ilio Amiiioniil 
I 1 - V jiui{><-r.iuop|tortiin{tynill lioftlvoii Inyuii itMloiii^ 

' -! Ihi' -r-vl of llu' Conrl ll»U ilny of 


Jtiilffi-, 


Ibt 

to tie ^ 


bl'-TiUTT i - , ■ 


Xo 12 

I II jrvrr 01 Avrr^i- t<» tiii: Kino im Covnoii, 
I r) » (0 Vt. t 3 ) 


<.> tills ('iiiirt f<» A rortIfli’Ato (liAt no 
■ fiillH-i (licmiitlnmrnlAofKM'tJoji JIO 

I utln n III OH'' fuf nj»i«*Al l<» niK 
]i .I'll for volt (<> kIiihv- cnii^r' i*)iy (!ii> 
ilii< iJ.iy of 

U'ijUtriir. 


To 

Tw 


l-srnj' 

“Jm/ 1. __ 

J'W- ffiil* , Z ’ 


' ' ••■1 • ii 

’**’■‘1 ' . , 
fn,l . . 


nil Ki'f! I'. Cwstcil. 


. !i finiiulirfl llirrm/ifly 
’ ( .ulo of Citil I’rwrijiir'*, 

II Miji'fj III fV/fin»n fit" 

il i\ nf 

1 /. fO 17. r. i ) 

• of lf» ff*'***' 
II' 

I'M rot t 



if 


J 

\ 


tl 


(«' 

t 

n: 

{ 

4M 


(• 
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THJi CODE or CIVIL PSOC^DUBE. 

\t>3 iO 

No. 3. 

ApjppODmtsjrr or a Beceivbii. { 0, 40, r. I.) 

(Title.) 

To 

Wuereas bas been attached in execution of a decree passed m the aLore 

auit on the day of 19 , in faeour of ; Y*™ 

lieraby(8ubjccttoyo«rgiemgaecuritytot))efiatisfacJion oftheCourt)appointedrceo«r 
of the cafd property under Order XL of the Code of CivO Prodecure, 190S, wifb fuli 
pojrers under the pronsions of that Order. 

You aro required to render a due and proper account of your receipts and 
jitenta in. respect of the said property on YouwJJ beentitJedtorcio^®”^' 

tion at the rate of per cent, upon yocr receipts nnder the attkonty cf ihi* 

appointment. 

GiVEtr under my hand and the sea) of the Court, this day of 

10 , 

No. 10. 

BOKD TO 8E OtVEN BY RECEfVEr. (0. 40. r. 3.) 

(Ttlle.) 

Know all men by these presents, tliat we, and , ^ 

arc jointly and severally hound to of the Conrt of .i,.,ne 

Rs to bo paid to the satd orhbsuccessorwofSceforthetme^ 

For which payment to be made we bind ourselces, and each oI 

t 

• ■ ler of the 

„..od<of^‘ 

.cej«o^ 

• • beioo^f- 

.int, 

. rciS 


!! ■ 


I' I 



terms of the condition of tho hood. 






,l]o« die j 



First bcnr.n 
Xos &-7. 
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No. 6. 


Ih*TiMvTio\ TO Lower Court or Adkis^iov of Aftkau (O. 41, r. 13.) 


To 


(TtVf.) 


You are hereby directed to take notice that the in the above 

suit, has preferred an appc.al to this Court from tho decree passed by you therein on the 
day of 10 

You are requested to send svith nil practieablc despatch all material papers in the 


suit. 

, Dated the <hy of 19 


Jvdge 


No 6. 

Notice to RespoNnE>*T or Titr D vv fixeo for tre He arieo of tire Apfe \t. 

{0.41,p. 14.) 

{Tith } 

Appeal from the of t'hc Court of dated the 

day of 19 . 

To 

RespoDdeot. 

Take notice that an appeal from the decree of m this case has been 

presented by and registered in this Court, and that the 

day of 10 has been Ilxed by this Court for tho hearing of this appeal 

If no appearance is made on your behalf by yourself, your ple^er, or by some one 
by law authorized to act for }OU in this appeal, it will be beard and decided m your 
absence. 

Gives under my hand and tho seal of tho Court, this d.sy of 

19 

Judge 

[Note. — I f a stay of execution has been ordered, intimation should be given of the 
fact on this notice.] 


No. 7 

Notice to a Farty to a Suit not made a Partv to tue Afpeae but joined bs' 
THE Court as a Respondent (O 41, r. 20) 

(Title ) 

Whereas you were a party in suit No of 19 , m the Court of 

. and wherc.ss the has preferred an appeal to this Court from 


19 


Judge. 




! 


1*^52 TIIE CODE OF ClVlh PKOCBDUEE. rutsiSonfii 

JSos. 3, i 

Jfo, S 

SECDiJiTy Eond to be otTEjf otmiN'o TUB Pekoeecv of ArrEAL. (0 <1, r. 6’ ) 

{T’l/Z&j 

To 

Thia security bond on slay of execution of decree executed by 
witnesseth : — 

That , the plaintUT ia Suit No. of ID , having sued 

t the defendant, in this Court and a decree having been passed on (he 
day of 19 la /avour of the p/shti^, and tie defendant 

having preferred an appeal Irora the said decree in the Court, the aaid appeal 

13 still pending. 

Noiv tbeplamliffdocree-holdc ’ * *• — — -r and has 

been called upon to furnish securit; * 
to the extent of Ks 

hereunto annexed, and covenant that if the decree ol the tu-st U)urt oeievi-utu ui --wed 
by the Appellate Court, the plalntiffshall restore any properly which may be or has oecfl 
taken in execution of the said decree and shall duly act in accordance Trith the ocewe 
• • • . ’ ■ ” . ’ — finM /fipreunoer.soo 



I 

; 

( 

h 


{!• 

f 

ii; 

1 


i 


balance. To this effect I execute this security bond this 
10 

Schedule- 

Witnessed by 

1 . 


(i'lgned) 


No. 4. 

Secx/btcx fob Costs of Arex-ih- fO. ih lb.) 

(Tuk.) 

To , t a V.W wfluesjeth. — 

This seconti' bond for costs of appeal oxeeulea oy of 

• • • . lishsecority. A«o^' 

^9 ■ • ■ ippc.'d.aortgagios*"® 

- ifoUrap./er.h.»rf 


ingb 


ol the c . ' • . , 

hereby , i _ 

to nay the amount duo, I and my legal represeniauv^j *;*- - i day of 

the balance. TotbiselfectJexccutothiseecurjlybODdtuw 

19 

Schedule 


Witnessed by 

1. 

2 . 





(Sign«l) 



ArPKN'DIX r . — ATPKAL, RKIHREXCK, IJEVIEU*. 1455 

Xo. 11. 

XoTicT or Arptit is ronstl rirrttn. (O. -14, r. I.) 

(T./U.} 

IViiCBEis tho aliore-n&med fia^ appLod (o l« alloired lo appeal aa a 

panperfromthedecreclnthoaboTP«uittIatedthc dayof 19 .onrl 

whereas the day of 19 liM t«m fired for liearing the appL'ca- 

tiem, notice i« hereby giren to jou that if jon de*ire to ahow cau'c why the applicant 
ahonld not be allowed toappcalaaapatipcr annpportnnity will licgiren foroii of doing 
Ro on the aforc-mentioned date. 

(liven under mv hand and the Real of the Court IbJa day of 

19 

Jw//je. 


Ko, 12. 

Xonct TO snow ctrsc wdt x cmnnciTE or jtrnuL to tip: Knrc ix Cocsctl 
snocLO 50T ct cEaynm. (0. 45, t. 3.) 

(fd/e.) 

To 

Tans notice that baa applied to tbia Coort for a certificate that as 

regards amount or value and natore the above ea.«e/slfilslbere^oimsents of section JJO 
of the CJode of Civil Proeedore, 1903, or that it is otherwise a fit one for appeal lo Ilis 
Jfajestf in Counefl. 

The day of 19 is fixetl for you to show eau*e why the 

Court should not grant the certificate asLcd for. 

Given under mv hand hnd the seal of th» Court, ilm da\ of 

J9 . ‘ 

ii'^ftrar 


.Vo. 13 

XoncE TO BESPoyoEVT or iDsmsiox or xrtr*i to nir Kirc ly Corsen, 

(0. 43,r8) 

(Till'.) 

To 

Wmr.Ets , the in the above case, h.vi furnished the fecnritT 

and made the depmit required by Order XLV, rule 7, of the Code of Civil rVoredtrre, 
1908: 

TaLc notice that tho appeal of the r.ikI lo IIi< 3l.‘»}»“t\ in Council has 

Ijccn admitted on the day of 19 

Given under my band and the seal of the Court, this dav of 

19 

BtgiMrar 


Xo. 14. 

XoTiCE TO snow CaCSE WTir a Renrw sbocld wot be CK-iTvrD. (0. 47. r 4 ) 
(Tiil'.) 

To 

Tiee ti'’>tice that hai appbed lo tbw Court for a review of its decree 

WRcd on the daj of 19 in the above ea«e The 

oj J3 i» fijcrl for )on to show cause why |he Court should nut grant 

a revjW of its decree in this c.a“c 

Given und<T my hand and the seal of the Court. Ihw d.ay of 



19 
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Till? CODE OP CIVIL PROCEDURE, 


riEST Scnii). 
Noi 8-10. 




No. 8. 

MEiionANDDJt OP Cmss OcJEcrroir. (0. 41, r. 23.) 

{Title.) 

WnERE-XS iLe has preferred an appeal to the Court at 

from the decree of in Suit No. of 19 , dated the 

day of 10 , and whereas notice of the day fixed for 


oljjectjon to tho clccreo appealed from, namely;— 


No. 0. 

Decree Lv AppKat. (0. 4],r. 35.) 

{Title.) 

Appeal No. of 10 from the decree of the Court of 

the day of 19 

Slemoraitdvm oj Ap}yta\. 


The abore-named appeals to the Court at 

from tho decree of intLeaboTosuihdftlcdlhe dayor 

10 , for the following reasons, namely 

Tfiw appeal coming on for hearing on the ‘Ijvy of -nd 

before ^ . m the presence of for tl,o appell.int nua 

paid ^ to he paid bj 

Oivon under iny hand this day of ' Judoe 


I Stamp for memoran- R^ ! a ; n i Stamp for power ■ 

' ' Tin. ifir txiWJon . 


dtim of appeal 
J Do for power 

3. Servjces of processes 

4. Pleader's fee on Rs 


! Do, for yiWJon . 

' Ser^ of proccsiM 

Pli-sder’a fee ou f*' 


i pAprEniS. (0. tt,’'' 


ArpuCATios TO AtfEvE ttf rORMA pArrEius. k 

(Title.) . ^ mr/aarsadua* 

*!.« A».«i«..nanied. present tho 


belonging fojno wjiu Slid (‘siiuuiKu ... 

D,ited tho d.-ij of 




FdujT Sched 
Xos 3-5 
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No. 3. 

Notice of Paymest into Codrt. (0. 21, r. 2.) 

. _ (TxtU.) 

Take notice that the defendant has paid into Coiut Rs. 
and S3}'s that that sum is sufficient to satisfy tho plaintiff’s claim m fuIL 

X V, Pleader for the defendant 

To Z, Pleader for the plaintiff. 


No. 4. 

Notice to sbovt caose. (Generai. form.) 

(Title.) 

To 

Wrebeas the aboYe-oamed 

has made application to this Court that ; 

You are hereby uTiraed to appear in this Court in person or by a pleader duly instTucted 
on the day of ID , 

at o’clock in the forenoon, to show cause against tho application, (ailing wherein, the 
said application will be heard and determined ex parte 

Given under my hand and the seal of the Court, this day of ID 

Judge. 


No 5 

List of Docnutsis frodeced by (0- 13, i 1 ) 

(Title.) 


Descrirtioa ot docuneot 


it any, uhich 
tb« ^cuiueni 


Sienslure ot PArty or pleader. 


1 


I 


I 


5 A 



Apparoix H. 

MISCEIMNEOU& 


AilnEEjIEKToFP.uiTJES 



No. 1. 

-\s TO I3SPFS TO UR TRjEp. fO. J J, p p.p 


tho «.</'« Cburt shau Wd to bo ,loo thotwM «7a ' 

Court oboll hold to to ow) I, ■ (" >“<■ M Ht 

that upon saob finding I iw->.d '"“‘•“o” f' my eta on the bond nteosanj r«! 

' wiff(/oorft£«fn/iifroia doiof, ete., etc.) 

KaLatiff. 

Witneases, defendant. 

1. 

2 . 

DModth^ 


f. or AFFUo\noii foe tut. TnANSrER or a spit to AjroTjniK Cotut you TRUt. 
(Srenopr 24.) 

■Jji the Cbnrfc of the District .Tud^ of 
To of tn . 

?■” “PP?"'*'”’ ■’•led «»■ dav o! 10 I™ to™ 

tl«fcnd»nt, for the (raosfcf of tho 6 »)i 1 for Irwl to iho Oiurf 
10 hM hW'P 


.toro! 10 hutow 

objection to “ppli^^ation* irficn Tou mil bo>ieanf if yo\\ \t>’«vrr In otfer snj 

<7ivcn under my hand and the B«.al of the Co«tI. lliw 


10 

Jiutf. 



VlRST a<.llLU 
Xos g. 10 


Al'PENDlX n — MlSrELl>.\KCOUS. 


mterrogatftrics which accompanj’ thw letter o£ request (or md twe) touching the said 
matters hi question In tiic presence of the agents of tho plamtifC and defendant, or such of 
them as shall, on due notice given, attend such examination 

And I further lia\G the honour to request-tbat }ou will bo pleased to cauM: the 
aiHivera of the said witnca'es to bo reduced into ivriling, and all bools, letters, papers and 
docuincnts produced upon such oxamination to be duly marked for identification, and 
that you \\*ill bo further pleased to authenticate such exammation by the seal oT jour 
tribunal, or in such other way as is in accordance with your procedure, and to rctmo tho 
same, together with such request in writing, if any, for the examination of other u itncs^es 
to the said Court. 

(iVolc. — If the Request is directed to a Foreign Court, the woids “through His 
Slajcsty’s Secretary of State for Foreign Affairs for IransmUsioo ” should bo inserted 
after tho words “other witnesses" in tho penultimato lino of tlm form ) 


No 9. 

CoMSllSsIy^•^Oll.tLoClLI^•VEiTlGATlOy,OKTOEX.\>ll^EACC•OO^W. (O ifi.rr 9,11.) 

{3'.*.) 

To 

Wuhiti:.vs It is deemed rcquuitc, for tho purposes of this suit, tli.a a commi'.'ioii 
for should be issued j You arc hereby appouiled Coininissiouer for tho purjio'e 

of 

Process to compel the attendance before you of imy witnessey, or for tlic production 
of any documents, whom or which you may desire to examiiie or iii<p<c(, will be issued 
by any Court having jurisdiction ou your application 

A sum of Its, , being your fee in the aboie, is herewith forwarded 

Given under niy hand anil the seal of tho Court, tins tlay of 

19 

JuJ'Jf 


No 19 


COJIMI^SIOS TO MSKU A I’AKTITIOK (O. "C. I 19 ) 


To 


{Txtu ) 


WiiLRE.vb it IS deemed requisite for the purposes of tins suit that a comnu'Sioii 
should bo issued to iii.iko the jiartition or separatum of the property sjKiitnd in, anil 
.iccording to tho rights a« declared in, the decree of thw Court, dated tin, ilay 

of 19 ; You are hereby apjiomtcd Commissioner for the said purpose .ind 

arc directed to make such inquiry as may be necessary, to disulc the saul projurly 
accorduig to tho best of your skill and judgment m tho sharis sot out in Ihi s.ud d<< nr, 
and to allot such shares to the scicriil jiartics. You .ire hereby authorized to uwani 
bums to be paid to any jurty by any other party for the purjio^ of equaluing the i .due 
of tho sh.ires 


19 





1^58 


'(WK CODE OF OXV'XE FltOCEDUIlE, 


P/itsrb‘citM» 
Xf>s. 0 -s 

No. 6. 

.V0T,C. TO P,,r.Tiis or tto »a- «jt.-o ™ or ., r.orr 

tn.M-i: TUT Joaiammos. { 0 . JS, r. U) ^ 

To (»•) 


• n.i'j wc« macip t 

^ cxftmjnatjon of ■ , 

re^iiifod by tbe «.iicl • 

coax, (o ie rStoO • ' * ‘"'i' f'"' •«J!‘K’i‘ 

mil ?' o ol tlio «aH mfoK, 

. Mr. 




No. 7. 

Co'miibJO.V TO EX.tJIKfl; ABSENT WlTNC>5. (0. SC, rr. 4, 18.) 
W itEiii: vs tlic evidetico of 


is j«<)ujfe<} by the 


iutbealjoro 


; yon arc reguestcd to take the ^vitJence w» ialeno^aWtic^ 


, and tfjicrcus 

for tuf,/ tv/rc] of sucji mtncs’i 

if * tt evidonco w ill be taken la tbe prtstnceo’l tbe jiatlits f>t th«i: ag^utc 


and you an liercby appoioied Convmss'-iouor 

-ken ia tbeprtscnceol tbe jiatlits ot th«i: ag^utc 

• "'•’<> will be at liberty to question tie wirews on tie joints Hyccihrd t 
■in<i you »ro further ruguested to mako return of such eridenee as boon as it iriay U 
(akeu. 

to compel the attembince of the tHtness will be h<a<d bv any Court liaruif; 
juiiMliotion on your «vp})licatjon- 

A sum of Ils. . being your fee in the above, ii> hcn'vilh fonvard'ff. 

29 *’** undci my i«.M»(} and tlie scfal of tlie Court, this day of 


No. 8. 

Lfcirtr. OF Request. ( 0. 2C, r D ) 

{rtffe ) 


(a 6 sfriK<<»fcfff*/K),' . , » -i„ 

iviicf u'bercAs it )j,is been reoresentnl to the said Court tliat rt i^* necessary fur (« 


Ji R., of 
ft ir., of 
I. J.. of 

And it appearing that aucb vvitncssea are rcsidml 
honourable Court ; 

‘and* 

Cour 


flji'l 


witbui the iurwiiirtran ol jei i 
. . - 1 — . - r.'TUiri, 






'IKST Soul) 
XV3. 9. 10. 


.MTKNllIX 11 — MI5rKLLVM;oi>. 


] ir,u 


of the said pi lint ilT and defend ml 'hall hemW\ j«'Uia «ntirjf kj toi-uiniiioii) lo 

attend at such time and place as jou shall ap{Aint before some o"c or i/iore of j<ni <»r 
such other person as according to the proce*lnrc of sour Court h comje Writ to laf* the 
exatninationof witnesses, and that you willeau*eiuth witr.»-’‘e»lol/' exaniuDdojornltn 
mtciTOgatorica which accompany thw letter of reqo«i (or n'r » »»ye) ioiu hwg iIk- said 
matters in question in the presence of the agents of the pUuitifT and d' fend ml, or ni' h of 
them as shall, on due notice given, attend aoch examination 

And I further hare the honour to request that you will l/o phawd lo 4uii»« tin 
•insw ers of the said witnesses to be rc<!uccd into xmting, and all !< t(< $n, |> ife ir un>l 

documents produced upon such examination to lie duly mark''! for fd< ii(ih<atioii, i'IkI 
that j-ou will he further pleased to authenticate sueh r lamination by lb'- moI of jo'u 
tnbunal,or in such other way as is in accordance with >oi»fpiv 'dor. , and loi* luio lh<. 
«amc, together with such request in writing, if any, for the » laminalion of oi h« r w iUt< > r< r 
to the said Court. 

(*Vo/e.-~If the Request w directed to a Foreign Oiurl, lh«i wonla "ilaouidi Jlw 
Majesty’s Secretary of State for Foreign Affairs for tran»inl'i.lon ” clioiild h« 
after the words “other witnesses" in the f»enultifn«l« lino of thli foiio i 


No 9 I 

Cosr 3 ti'»‘‘io!< roil .t LocvLlNVKsncisTto.v, OR TO f xssimn An ouM •. n» .hi, m. », i j,) I 

(T.llr.) , 

To I 

Wioiicts it IS deemed rcquiMtc, (or the |>iir|s,n4K »l liim 'oii. ili.>i u loiiiuiii loii 
for bUoiiId he issued ; Yoii.irehcrehv»|>{M>inte<|t'oiniiil ai»ii<i foi 

of . ■ i 

Process to compel the attcnd.>nec before sou of unv wiIim >->«n. oi foi ihi pimliii lion 
of any documents, whom or svhieh >ou mn> (itniro to emnoiiK- m innjN< i, will hi> i>nmd |1 

. by any Court having jurUdietiori on jour appliiHlion 

A sum of Its. , being jour fin in lb>>nlM»<-, it In o wilb foiwiiidi d i 

Given under nij' band ami the seal of tbo (.'oiitt, tl>li ■l••s »l i 

10 . i I 

j 

I'l 

•No 10 1 

C0313IlbSlU.> TO JI.SKI. A I'aMIIIION (< * Jll. I l.l ) 

{TilU.) 

To , 

WiU.RKlS It IS deemed requisite for the imipo'fn of tills »lill lint n ■ iiiiiiiii.hIiiii 
should be issued to m.iko the partition or Ncpanilion of llic luojs'i i « hjh < iiu i| 

according to the rights as decUrnl in, the dcini* of tins t'oini, dat«il li.i ,1 I 

of 19 ; You are hereby nji]Kii>it(<l (‘omiiilssKMii I lor lli« intiil iitoiiia 11 1«|„| 

arc directed to make such inquirj ns maj’ U* iiKoisiirj. to ditaln iIm' n.thl ' 

according to the best of j'oiir skill mid jiiilgiiu nl in Iho kIhih m nd 11111 in I tin •• iiil i|i > m > 

and to allot such shares to the socral parties Von mu In lohv millioiunl in imiiihi' 

sums to be paid to unj partj bj niij other ]>'irtj f»r tlin |•lll|H»■« ad I'ljiinluiii).- I|i<> \idiii 

of tho Bbarisa 

Process to compel the atteud.aiicc before jou ad niiy Miliura, <ii loi llm |■tl■dll> ||oii«,| 
atij’ documents whom or which jou niaj desire to evniiiina' air iiis|M« 1, will i,,tHd 
imj‘ Court havbg j'urisdiction on jour apphcnliuii 

A sum of It-s. . being jour fee in the nUnr, is In m uilh l••lw•Mlllal. 

Gi\cn under mj' hand and the seal of the Court, this a|ii <i| 

19 

da. fy , 





liU. toufc OF CIVIL PKOCEOURfL 
No. a 


Xf;i> 


Notice, to rvorios t,^ Ex.:>.,.v.>no.v or ., HWss to 

LCi»€ Tin; JpRiSMd’io.v. (0. 18, r. IG^ 


required bj .. 

Tnd K ‘ramcdiately ; and it has been shown to tJio Court’s sati^McOon*thflUir 

c»»«. “S M^T to«i ‘’li nfiaM 


witness 

da^ef 




Ko. 7. 

Costiiwsiox TO LXiOinrE .\bsisut Witjjess. (0. 2C, rt, i, 16.) 

‘ (TilU.) 

WuehLvs til© evidence of is required by the intheobine 

Suit, and wlicro.ia ; yoiinrcrcquesfcdtotalothcevjdeiii.coninterrogatM'rt* 

lor t(yrc] of sucli witness and you are hereby ajipoiatcd CoxnzDis'.ionci 

for that (lurpoNO The evidenco will be taken in the presence of tbeparties or their agcul'' 
if m atteiKUnco, who wdl be at liberty to question tho witness on the i»oaits sj«tiSK;<i 
and you are further ix’qucsted to roako return of such CTidence os soon as it Ju.\s Ic 
taken, 

Process to uooipel (bo attendance of tJie witness ivjll be i«ue*l b) any Court hat ms 
Jurisdiction on your apjilication. 

A Mini of Bs. . being jour fee in the above, is hevewith fyiHarikfl. 

lO ^ ihky ef 

Jti'l'j'. 


liurrER OF Rboucst. ( 0. 20, f 5 ) 

(FiVfe) 

(Heading -To the pre.-jideiit and Judges of, etc., ©tc.. or os the east man be ) 

Wnmenas a suit isnotr pcndinirin the , , ,f , 

in winch A. B. is pUiutiii and C. I) is defendant ; Aud iu tbus.ud suit the pfamtill cfaim-* 
(ebstrad of elanu) : . .i.,. 

And whereas it h-is bcou renresented to tho said Court tiiat it w ncce.-'Wrj i r 
purpose, of justice and for tfie duC detcniunation ot tho matters lu dispute betw ren («- 
parties, that the following pereons lOiowld bo cxaiw'uicd upon natft towcWHf 

slicli matter?, that h to say; 

I. J,. Of 

ibid it appearing that sutli n'ltncs&es arc rciidenl vnthm tho jurisihction of jem 
honourable Court ; . ,, 

, , . » . t„ request. 

•and.’ ■ ’ .0/(he«ani 

Cour * . . •orumrcrt 

vat, . .jdirflpiid-' 


7 " 



•'lK->T Sciltl) 
Xos 0, 10 


AiTr.Nnix ir — misci:i.lankous. 




interrogatories ^hicli accompanj’ this letter of request (or nui locc) touching the saul 
matters in question in the presence of the agents ofthopIamtillaiKlilefcmIant, orsiich of 
tlicni as shall, on <lue notice given, attend such examination 

^VikI I further have tlio honour to request-that jon will bo pleasetl to cause Ujo 
aiitu’ers of the said witnesses to be reduced into \mting,and all books, letters, papers and 
documents produced upon such examination to be duly markeil for identification, and 
that you iviU be further pleased to authenticate such examination hy the seal oT jour 
tribunal, or in such other way os is in accordance with jour procedure, and to return tho 
same, together with such request in writing, if any, for the examuut ion of otlicr witness 
to tho said Court. 

(iVoK. — ^If tho Request is directed to a Foreign Court, tho voids “through His 
Jlajcsty’s Secretary of State for Foreign Affairs for transmission" should be uiscrtcd 
after the words " other witnesses ” m tho penultimate lino of thw form ) 


No. 9 

CoJUtissW.\roi;ALoc\LlNVEsTlcmo>f,ORTOtx.\iiLsEAccooMrt. (O J0,rr t>, IJ ) 

(2’if/c ) 

To 

WiiRREvs it 1' deemed requisite, for the purpo-ics of this vuit. (lul a ).ommi->'^ion 
for should bo issued , You arc hereby appointed Commii»ioiicr fort bo puri>0'0 

of 

I’roetss to compel the attendance before you of .my witncsso, or for the production 
of any documents, whom or which jou maj desire toc.\amiiio or ni'pccl, will be issued 
by any Court having jurisdiction on jour application 

A sum of Rs. , beuig your fee in theaboie, is herewith forwarded 

Given under inj hand and the seal of tho Court, tins day of 

19 

JVfi'Jt 


No lO 

Commission to Mass a I’aiitition (C 26, i IJ } 

(TxlU.) 

To 

WiiLKLAS it IS deemed requisite (or the purpo'cs of this suit tJiat a commission 
sliould bo issued to iii.Tko the partition or scpar.ation of the projicrtj specified in, and 


accordmg to tho best of jour skill and judgment in the shares set out in thesjid d^rce. 
and to allot such shares to the several parties. You are lictebj autltonzed to award 
sums to be paid tounj parlj bj aiij oilier party for the purpose of equaluing the \ajuc 
of tlio shares. 

Process to compel the atteudance before jmi of any witness, or for tbe production of 
any documents whom or winch you niaj desire to examine or inspect, will be issued by 
anj- Court bavmg jurisdiction on jour applic.ilion 

A sum of Rs. , being jour fee in tbe abo>e, w herewith forwarded. 

Gi\cu under mj' hand and the seal of the Court, this day of 
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THE CODE OP CIVIL PROCEDURE. 


FiB9T So/IE1> 
Nos il-lJ 


No. 11. 


Nowoe to Mmop Depbw»jnt akb Gn.iBotiJf. (0. .??, r. 3.) 

(Title.) 

To ■ Minor Defendant. 

}^alural Guardian. 

WsEBEAS an applioxtioD bas been presented on the part of the plaintiff in the above 
smt for the appointment of a guardian for the suit to Iho minor defendant, you, the s^'d 
minor, and von (1) (i; Here insert the natDBo/gnardjan, nrehereov 

. . • > r— . you of 


Given under my hand and the seal of the Court, this 


■octed* 
of the 


day of 

Judtje. 


No. 12. 

Nonce to opfosiiB Pabtv of bav men fok uEASiNa evioeNCb’ of Paffffissj. 
(0. 33, r. 6.) 

(Tim 

WKtBE.,s b.s ^pplM ‘V''“ ;^“/VYv£“f S Srofcmr It 

against tn forttpi paupens under Order XNaIJI o .ppypation 5 and 

«du™, ISOS, aad whoreos tbe Court oort DO re,^ 0 D .och 


Given uiiu« my uauu aiiu «uv 

la 


^0.i^ 

. TiirifEK. fSection lio-J 

Nontw TO }?yRETV ok hw LiAurtrrr usdek 
(Title.) 

ItfCOJllO 

H'Hekb.is )on j’^r^r^vWch might bo i>a<-‘cd agAm-.t the 

ble as surety for the pcrlorm-ancc of any dccreo ' (Tdecreo Mas p3s.-vd on lb 

,d dofendantm the above suit; and rrhereas a ^ 

day of . and uhen-« 

0 b.iul defendant for the pay-ment of ^ ^ against jou s 

day of 


Juii'jf 



Cotinr of file o! 

Heoisteb op Civil Soits in the year 19 
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THK SECOND SCHEDULE. 


Arbitration. 

Arbiiralion in Suits. 

in any suit all the parties interested agree 
that any matter in difference between them 
shall bo referred to arbitra’tion, they may, 
at any time before judgment is pronounced, 
apply to the Court for an order of reference. 

(5) Every such application shall be in writing and sliall 
state the matter sought to bo referred. 

References.*— Shama Sundrara lyar f Abdul Latif, 4 C W N 92 , 27 
0. Gl [reference to arbitration on verbal application] ; followed in Abdul Hamid 
V. Rwz^ud-din, 30 A. 32 (1907) ; Bern Madbub Witter v. Priya NatJi Wanda). 
D C. AV N. 208 [arbitration award, if binding on person not party to reference] ; 
Chooney Aloney i’ Ram Kinltar Dutt, 5 C. 'V N 242 , 28 C 155 (valuators 
not arbitrators and therefore order of reference not under «ectionl , Ghulani 
Jilani v. Wuhammad ^blimad, G W X 226 [sclicmc of Code as to arbitration] , 
Debi Churn Manna v. Bipra Prasad Jana, 7 C. AV N 180 [%ntbdrannl of suit 
after award] ; Fakir Chand Dey v Tin Cownc Dcy. 7 C \V N. 180 (agreement 
to refer — not in writing — whether adjustment of suit], Sheo Das Misscr v 
Broja Xandan Persliad, 7 C AV X 313 [application by pleader not specially 
authorized] ; Protap Chundor Dcy i’ Tool«cy Da«: Dey, 29 C 793 [sections 
applicable to arbitrations in a suit] ; Ilardeo S.ihai v Gauri Shankar, 28 A. 35 ; 
Lutawan v. Lachya, 3G A 69 (F B ) (1913) [authority of guardians of minor to 
agree to reference] , Parsidh Xarain Singh r. Glmnshvain Xarain Singh, 9 
C. AV. X. 873 [award on reference not agreed to by all parties] , Inder Subbarami 
V. Kandadai Rajamannar, 20 if 47 [reference on petition not joined in by all 
the parties to tlic suit]; Kadhu Singh v Baljit Singh, 29 A 423 (application 
for reference signed by pleader liohling defective tal-aht-tiama/i] ; Pitam Wal v 
S.idifJ Ali, 29 A. 229 ; Isliat Das r Ke«lial* D«*o. 32 057 (l**Hl) [meaning of 

words “all the parties to a «uit ”] , Ramjiawan R.ini r Kali Cbaran Singh, 
29 A. 429 [authority of pleader to agree to reference] , Haji Wedina Casseem v 

• Tbe licrc noted are decisions subv and report",! np to and ineliKlinc September, 

quent to Uie last edition of 0 Kinealy’* Co>le 19l<. 


1, (I) Where 

Parties to suit may 
apply for order of refer* 
enee. 


I. B06 ] 





TJIE (JODK OF CIVIL FHOC'KDUnL'. 


Secosiv Srnin 
Far\8.2'5 



Luxmibai, 1 13om. L. R. 617 [^Court lias iio power ol its onti motion to ordor 
leleTcnce— ftb^cnce of written application]; La] Moliun Pal v. Surya Kumar 
Das, 11 C. W. N. 1152 (reference not concurrcd in by all parties] ; Harakbhai v. 
Jamrabai, 15 Bom. L 11. 340 (1013) ; 37 B. 639 [this schedule does not con- 
template reference to arbitration by parties to a pending suit, putside that suit 
and wthont intervention of Court] ; Jadu v. Kailas, 37 C. 63 (1909) (sward upon 
a private reference] ; &vbta Prasad v. DI>aram Kitti, 35 A, 107 (1912). 

1 2. The arbitrator shall be appointed in such inamicr as 

Appointment of arbi- may b’e agreed upon hetw^een the parties. 
trator. 

I 3. {/) The Court shall, by order, refer to the arbitrator 
. . , . the matter in difference which he is required 

r er 0 re erence. determine, and shali fi.'r such time as^ it 

thinks reasonable for the maUng of the award, and shall specify 
such time in the order. 

{■2) Where a matter is referred to arbitration,^ 
shall not, save in the manner and to the extent pTO\-idcd ni tins 
sclieduie, deal witli such matter in the same suit. 

References. ~StU Ram v BUawaoi Din Rnm. 26 A 103 
within time fixed by Court] ; As.ad-uM.ah v. Jluhainmad bur, -7 J ' 

of award made but not reaching the Court within r : 

Khedn, 3S A 645 (ICll) . Udiman Dmi’. Akpatkasli, 30 A. 169 (W0S)[oii 
to fix date of delivery is fatal to award] ; Pachkaun Pvam v 
505 (1908) (no second reference on R.\nie Rubmi<yuonl 

i 4, (4) (rAere the lefercncc !S to tn-o or inorc ntWfraf' 

provision shall be made lu „r}.ifratois— 
Where retewaee is to «( oniniou among the arwtraioi 

two or mote, order to nmerence oi opuu . . f a umpire , 

provide for diuercncc of (d) by the appointmeu 


two or mote, order to 
provide for dlUercncc of 
opiolon. 


(b) bj- declaring that, if the 

agree, the decision of the niajont} V • or 

(c) by empowering ° *^^,,‘tho' partira or, il 

(4 otherwise as may he ^ ” J jefenninc. 

they cannot agree, as ^ fix siicli 

(S) nviere an umpire is appointed, the 
time as it thinks reasonable for the mnhvg 
he is required to act. 

11.510.1 s. (7) 

Powucicurti..,- <“) '7fnw w?th respect 

point arWfraior In cer- a reasonallc time a\H« r‘ i „npoinfed 

tain cases. o/ o« orfufro/or, Ol im P 

refuses to .accejjt the office of tirlnfrnlor, oi 




ATlBITRATiOX. 


MO.'i 


SFOtvn Si’ll rn 
l'»n4«i. IU8 

(6) u'hoc rtU arbitrator oi umpire — 

(i) dies, or 

(?/) refuses or neglects to act or becomes incapable of [s. 510.1 
acting, or 

(in) leaves British India in circumstances showing that 
he ^vilI probably not return at an earl^' date, or 

(c) where the arbitrators are empowered by the order of [s.5ii.i 
reference to appoint an umpire and fail to do so, 
any party may serve the other party or the arbitrators, as 
the case may he, with a written notice to appoint an arbitrator 
or umpire. 

(i') If, witliin seven clear days after such notice has been 
seived or such further time as tlic Court may in each case allow, 
no arbitrato) or no umpire is appointed, as the ease may be, the 
Court may, on application by the party who gave the notice, 
and after giving the other party an opportunity of being heard, 
appoint an arbitrator or umpire or male an order superseding the 
arbitration, and in such case shall proceed iciih the suit. 

References. — Jamna Kunwat v.KasirAli, 21 A 412 [arbitrators ncglcctinp 
to file award]; Miraa Sadik v Musst Kaniz, T C. 15 C W N 1005 {1911) , 

38 I. A. 181 ; 14 C. L,J 313 [not Eecc««.'»r)' that the arbitrator who retu«es 
must have accepted office before refusing] 

6. Ever}' arbitrator or umpire appointed under paragrapli 
p.»e,soi.rMt..t.ror * r.iragtaph 5 sliall have the like powers 

umpire appelated under as if liis name had been inserted in the order 
parasraph 4 or 5. reference. 

7. (i) The Court shall issue tlie same processes to the [*• 513 ] 
Summoning witnesses parties and witness whom the arbitrator or 

and default. umpire desires to examine, as the Court may 

issue in suits tried before it. 

(“3} rersons not attending in accordance with such pioccss, 
or making any other default, or refusing to give their e^•idence, 
or guilty of any contempt to the arbitrator or umpire during 
the investigation of the matters referred, shall be subject to the 
like disadvantages, penalties and punishments, by order of the 
Court on the loprcsentation of the arbitnatoi or umpire, as they 
would incur for the like offences in suits tned liefore the Court. 

8. Where the arbitrators or the umpire cannot complete [*<514.) 

Extension of lime for the award within the period specified in the 

msklng award. order, the Court may, if it thinks fit, either 

allow further time, and froTu time to time, either before or after 
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ihc ejypiraiion of the ^period fixed for tlie mihhg of the awaiJ, 
enlarge such periofl ; or may make an order superseding the 
arbitration, and in such case shall proceed with the suit. 

Beferettces. — Jftinna Kunwar v. Nasir Ali, 24 A. 313 [order for super* 
BCssion]; Silaram v. Bhawaui Din Kam, 20 A. 105 [delaery of award witliin 
time fixed] ; Asad-uMali v. Bruliaiiuiiad Niix, 27 A, 455) [here the completiou 
and deJiver}* of tlie axrard ate not distinguislicd the one from the other]. 


1 

I 


r> 


(!• 

I 

It: 


i 



Cs. B 15 .] 9. Ifhere an umpire has been appointed, he ma;^' enter on 

wuete umpire mas tile reference in the place of the Mbitrators,- 


arbitrate In lieu of srbi. 
trators. 


[i 516,] 


[5. 617.] 


(a) if the}’ have allowed the appointed 
time to expire without making an award, or 
(b) if they have delivered to the Court or to the untpjre 
}i notice in writing stating that they cannot agree. 

10. Where an award in a suit has been made, the peisons 
Award to be eigncd who made it. shall sign it and 

and tiled. filed in Court, together with any depositions 

and documents which have been taken and proved befoie t lem, 
and notice of the filing shall be given to the parties. 

Referenceu.-S« h^WnKally Baker AmWcuOtouBum 

803 [apylkation to set aside aword—timo irom vflicli him j mi. genode 
Asad-Sahf. Maliommed Nur. 27 A. 460 fi“f “if ““ia hbalc 

u.5lattChai.ara, 14 C.I,.J.143(1898) [award void ttlienaib tele - S 

p.aper oH which the decision is to be written by ntket nr 

11. Upon any reference hy an at 

Statsmeat «i spaclai arbitrator ” J®?™ (0 the tvliojc or 

case by arbitrators or the Court, state the sDCCiftl C^se 

umpim. n„y pnrt thereof in ^ Sropinioo 

for the opinion of the Court and the Court sha 

thereon, and shoU order such opinion to bo 
part of the award. 

1 v’ntmov 

Ref 0 rences.-~rnrshotnni v. Ramgopa), e-t . . i op,i„on 

, *, .1 « .1 »» ««+ frtnwrt n Inference tn xiic >-^ ^ Irn'c. 


modify or fonffi a" 

rd,— ' . *l»at ‘I pnrt of du' 

correct award. (n) where it nppeam • j^yhittafion 

ivward is upon a matter not referred to 


[s. 618.1 12. The Court may, by order 

Power to modiiy or award, 
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and such part can be sejiaratcd from the othei 
part and does not affect the decision on the matter 
referred ; or 

{h) where the award is imperfect in form, or contains any 
obvious error ^Yhicl^ can he amended without affecting 
such decision ; or 

(c) where the award contains a clerical mistahe or an aror 
an occidental sZij) or omission. 

Reference. — Narsingli v. AjoOhyft, 1C C W.N 250(1911), lOC.h. J. 110 
[latitude of nrbitratora]. 

13. The Court may also make such order as it thinks fit [»• 610 .) 
Order «s to costs of respecting the costs of the arbitration where 

arbitration. any question arises respecting such costs and 

the award contains no sufficient provision concerning them. 

14. The Court may remit the award or any matter referred C** 520.) 
Whereawardormatter arbitration to the rc-consideration of the 

telentd to arbUtatlon same arbitrator or umpire, upon such terms 
may be remitted. fit,— 

(а) where the award has left undetermined any of the matters 

. referred to arbitration, or where it determines any 

matter not referred to arbitration, unless such matter 
can he separated without ajfecting the determination 
of the matters referred ; 

(б) where the award is so indefinite as to be incapable of 

execution ; 

(c) where an objection to the legality of the .award is apparent 
upon the face of it. 

References. — Dliaiijiblini Gudli-arbliai t Matbiirbliai Ghilabbai, 28 B 
287 [see note's to next cl.'iuse] ; ^lustflfa Klian v Pliulja Bibce, 27 A. 526 [«ce 
notes to paras 20, 21] ; Tlicreevenga DatliecnRnr v Vnidanatlia, 29 51. 30.8 
[award cleteronning matters not referred] 

15. (7) An aw’ard remitted under paragraph 14 becomes r».62f0 
Grounds for setting void on failure of the arbitrator or umpire to 

aside award. re-considor it. But no award shall be set 

aside except on one of the following grounds, n.amely : — 

{a) corruption or misconduct of the arbitrator or umpire ; 

(h) cither party having been guilty of fraudulent concealment 
of any m.atter wliich lie ought to have disclosed, or 
of wilfully misleading or deroiting the arbitrator oi 
umpire ; 
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''“i:rS'S?5s ”■*•>» oiS, 

ccedinn unth ilid yw* 


Second ScitfD 
1C. 


fs. S22J 


iy f!ic Coil 
ceeding vmh 
, ^3' AS 

i<). S cJmZrZL ZnZZLT f ■* 

«« SiicA cose shell frnseeil with the nriiMim and 

OMsHmi, 2S B, 

ft].so he -ptore^] • CLapAn ^ u»der tbi? or last clause ; it must 
r>iS : » C 397 fZoZZrfaV- ®>'“‘ 7 D, W. Jf. 

jarisclmtion ol Small Cause "comiption ''; 

i Bom. I/. R 307 os R na/fn j U psaiodaT Trtmhak t-. Bapliunoth HoH, 
Horn tfaraiu Ror'f 

N.da ^larth, }UZ^u^ -f «W‘«tor ; 

ort,tr..for7 AsTuHah 26 M. 76 Pli.iisifl octi„. ,a 

"madu TG^uap t , <’. Wo^ied Ku,, 27 A. 45S Imtaulug of 7ora 
n wrd i ■ but soo Aol 7* f”'’ ’“Ppool *om order Mtling aiido 

•irX I Das Tpu „ "• 31 JI 3« (1S0S> (cooiro) ; k jie 

Uohbd CW T?!’ K-adrat Cliaod f, 

ImscondLif- A : Bclroti lol f. Cl.uimi La). 25 A. 4S7 

mktXuZ L' ^ ‘'J“ "■ 292 (1913) p,ow.et Hooj!, ' 

IS e f r^'M?‘r.o.”i “ ■" cvidciice 1>J umpto] ; G.ines)i 0 , }W«!e, 

\tt\AP n 1* ^ 0*J12) fpriratc enqumes by mUtf^lot3; 

Amir Bopm Badr-nd-dm, P. C.. 19 C L, J. 4W (1911) troisf ooioctl ; 
iJuecjeugft »• SfetropoDtao Board of Works. 5 H. L. 418 (18T2) fmbcflodiict] 

^6- {l) (( fiere the Court sees no cause to icinit the aivarti ^ 
co^din|”!5 awir/}*’' matters refened to arlntratiou 

,f ' for re-consideratioD in manner aforcFaid, *aJHi 
no application lias been made to set. asidii tKe award, or the 
court /las refused sueb application, the Court BliaU, after <fic ' 
time lot making such application has expired, proceed to pronounce ( 

judgment according to the award. . ! 

(^) Upon the judgment so pronounced u decree sluvll foKow, 
ana no appeal shall lie from such decree except in sn far as the 
decree is in excess of, or not in accordance t(ve award. 

/ . 

^®f®rejices.— Sliyani'i Clwnxu rramauik e rioblad Dutwan, 8 C. 

«'J0 t't.vonrt apjicftl lies from rlcwe of AppJlato Court mridr in nctorJini^r ’ 
wit j jin niranl by au arbilrntrir to wbo/n tJio rose Jiful Vrn Tib'rml I'J* d.o 
urn trtKrt omf n/toco awanl tiic /Ir?l Court bad set tidd-l*. Xf'* 

L/l/lft/>rrn,> » 0-_»_ . 
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(190S) ; Cbooncy Money v. llam Kinkar Dutt, 28 C. 115 ; 6 C. \Y. N. 242 
[referees valuators not arbitrators]; Indur SubKirami v. Condadai, 26 3f 47 
(1902) [appeal] [not followed in Konakku Nagalinga t». Xagalinga Naik, 32 M. 
510 (1909)] ; Gobardliftu Das v. Jai lushorc, 22 A. 224 [appeal] ; Tarsidh Narain 
Singli t\ Ghansli 3 'ani Naram Slngli, 9 C. W. M. 873 [appeal and second appeal he 
from decree passed on award on reference not agreed to by all parties]; Woljee 
Jlntliura Das v. Ebji Umerscy, 29 B. 235 [appeal] ; Nadiat CJ.and f. Gobind 
Cbandar" 2 C. L. J. 61, 65 [appeal]; Sliam Lai v Misri Knnwar, *29 A 426 
[appeal]; distinguished in Bclian Lai t’. Chunni Lai, 29 A 457[appeal]; Bamesh 
Chandra Dbat v. Karunamoyc Dutt, 33 C. 493 [appeal] ; Ciiauman of Pumea 
Municipality v. Siva Sunkar Ram. S3 C. 899 [appeal] ; Janokey Nath Cuba v. 
BrojoLall Guha, 33 C. 757 [see clause 21] , Abdul Tabirv AzmutBibi,2C L J. 
80 [award, decree made in terms of, by Appellate Court, if appealable] ; Chmta* 
money v. Haladhar, 10 C. W. N. COl (appeal). (See notes to clause 20.] Slab 
Kiiato i'.*^tUh, 39 C. 822 (1912) ; and sec Rangoon Botatoung Co. v Colloclor 
'Rangoon (P.C.). 40 C 21(1912) [appeal to Ihivy Council]; Surja Naiain v 
Bunwari Jlta, 18C.L. J. 35 (1913) [no appeal, though validity of award assailed]. 


• Order of reference on agreements to refer. 

17. (^) Where any persons agree in nTiting that any 
Appiieatiofl tff’flie In <lii^Grenco between them, shall be referred to 
Court agreement to refer arbitration, the parties to the aqrcement, or 
to arbitration. them, may apply to any Court having 

jurisdiction in the matter to U'hich the agreement relates, that the 
ogreement be filed in Court. 

(^) The application shall be in WTiting and shall be 
numbered and registered as a suit between one oi more of the 
parfies interested or clainung to be interested as plaintiff or 
plaintiffs, and the others or other of them as defendants or 
defendant, if the apphcation has been presented by all the 
parties, or, if other\\*ise, between the appheant as plaintiff and 
the other parties as defendants. 

(,‘7) On such application being made, the Court shall diicet 
notice thereof to be given to all the parties to the agreement, 
other than tlic applicants, icquinng such parties to show cause, 
within the time specified in the notice, why the agreement should 
not be filed. 

(.{) Where no sufficient cause ts shown, the Court shall order 
tiie agreement to be filed, and shall make an ordci of reference 
Jo the orhitraior appointed in accordance tcith the provisions of the 
ifgrccmcnt. or, if there is no such provision and the jiartics cannot 
agree, the Court may ap]X)iut an arbitrator. 

References. — IVrumalLi Satj'a N.'irajaiia t lVium.iUa Wukata Itanpaj j*a, 
2" M. 112 ; W.ili Muli.amnwd r. Baluwal 2S P. R (1914) ; Jagan Xath r. 




J. 623.) 
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Nauak Cliand, 9 P. R (1913} ; Datta v. Khetlu, 33 A. 643 (1911); GMim 
KJian t?. Mahamniad Hassaij, P. C., 29 C. 107 (1D02>; Venkatacliala Rcddit- 
Raogiah RetWi, 3G If. 333 (1911) [order filing an agreement to arbitrate is a 
decree and appealable]. [See sect. 104 (d).] Sec also Sury.v Karayan Rso v, 
Sirabaiab, 21 31. t J. 263 (1911) ; Tliiruvengada Tbiengar v. Vaidinatba Ajyar, 
29 31 303 (1906) (death of one of parties — appUcatiou by legal represeiitatire] ; 
Tin Conry I)ey v Fakir C/iand Dey, 30 C. 218 [agreement to refer not in writiag— 
agreement in pending suit] ; Shoo Dal v, Slieo Sliankar Singh, 27 A. D3 [agreement 
to refer made pending snit— such agwement a bar io contiauance of guitj 


18. JF/iere cnij farCij to amj agreement to refer to arlitralhft, 
Stay of suit where cnif forson claiming under him, mlitiites 
there is an ayreemeat any suit against (tntj Other forty to the agree- 
to refer to arbitration. >person chiming under him, in 

respect of any matter agreed to he referred, any party io sneh suit 
may, at (he earliest possible opportunity and in all cases uherc 
issues arc settled at or before such settlement, apply to the ConH 
to stay the suit ; and the Court, if satisfied that there is no sitfieienj 
reason why the matter should not he refened accordance muj 
(he agi cement to refer to arbitration, and that the applicant teas, oi 
the tunc when the suit teas instituted and still remains, teady am 
willing to do oil things necessary to the proper conduct of the 
arhiiraiion, may make an order staying the suit. 


is. 524.j 


19. Tl»o fojcffojnff nrovisiojis, as far as they arc consislwd 

V, mtk auv a«reeme»t filed paragraph h, 

..ovJsions sppheaWe ‘‘o ,, nroeecdllf^ UUtlcr 

to proceedlrtirs under shaJJ bo applicabic tO aU procet o 
paragrapbi?. order of inference niadc hy the 

under that paiayiaph, and to the award and to ic 
folloidng tJjereon. 


Arhitrolion mtkout Ihe inlcrccnfion of a i nitri. 

625,1 20. (7) ir/iwc iiny iiiattci- lias toll icfon^ 

Without the intcr-v'cntion ot a J' 

PiHflg award JnmaUer made thcivon, an^ 

referred to srbUrallon liab UCCn .nJplv to fU<y 

without totervention oi interested in the awaru u.v;( i i . » • 

Court having jurisiUctioii >mi tlir . J 
matter of the nward that the awaid ho fiW ' i ,, 1 , 3 !! ho 

(r) The application shall ho in niih o ■ ^ .n 

numbered and registered as a suit bct'fjceu P 
pJaintiff and the other parties as defendants. 

{.;) TIic Court shall direct notice to them to 

(o the .nbifration, other than the appbcaid, 1 
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show cause, within a time specified, why the award should not 
bo filed. 

References. — ^ilaliomed Wahiduddin v. Hakiman, 29 C. 378 [objection 
to validity of reference] ; Jlacuagliten v. Ibimeslnvar Sing, 30 C. 831 [valuation 
not an award]; Soshayya « Cliengayya, 24 M 31 [award relating to property 
partly outside jurisdiction] ; Ghulam Jilani r. Muhammad, C C. AV'. N 226 
[scheme of Code ; referred to in Kunji Lnl w Durga l*msad, 32 A 4B1 (1910)] ; 
Xarsing Das v Ajodh}’a Prasad, 31 C. 203 [the words m the former section 
“the matter to which the award relates” refer to the subject-matter of the 
arbitration and not the matters actually awarded]; Mohes Chunder v. Amar 
Chand, 19 0. L J. 260 (1913); Gaun Shankar v Maida Koer, 31 C. 516 
[withdrawal of application]; Ponnusami Mudali v. Mandi Sandara, 27 M 255 
[appeal, revision]; Knlika Bam v. Babu Lai, 26 B. 205 [appeal]; Mustafa 
Khan t’. Phulja Bibi, 27 A 520 [no power to amend or renut]; distinguished 
in Bahadur Singh i. Nagipuian, 30 A. 151 (1908) ; Tbiruvengadathieegar v. 
Vaidinatha, 29 M. 305 [order on application is decree and appealable ; eee next 
clause]; Chintamoney v. Haladhar, 10 C. W. N. 601 [appeal; distinction 
betwen cases when application to file award is allowed and when it is refused] ; 
Xajm-ud-din Ahmad f. Albert Puccli, 29 A 584 [decree on au.iTd made 
without allowing time to file objections— appeal] ; Bhajaliari Saha v. Bcliary 
Lai Basak, S3 C. 881 [a valid award is operative though neither paity hos 
sought to enforce it] , Tek Lai Singh v. Sripati, 10 C L. J 123 (1913) ; 
Basant Lai v. Knnye Lai, 28 A 21 [order refusing to file award, appeal], 
G.\ncsh Singh v. I^ashi Singh, 28 A. 621 [jurisdiction of Court to decide as 
to validity of reference, and see Manilal v. Vanmali Das, 20 B 021], AbduJ 
All V. Anwar i\li, 11 C. AV. N 220 [appeal], Kaghavendra r Giirurao, 15 Bom 
L It. 302 (1913) [scope of clause] , Ramdhant' BamChanttcr, 38 C 143 (1910} 
[rejection of application out of Court] , Kaisingh o. Ajodhya. lO C. W K 236 
(1911); 15 C. L. J. 110 [filing award in part], Mubaiiimad Ibr-iluni u Ahmad 
Said, 32 A 503(1910); Nagendra v. Harendra, 16 C W. N 34(1911), Dhanpat 
Ilai V. Musst Ivahan Devi, 30 P R. 109 (1914) , Tliiruvengadathicngar v. 
Vaidinatha Ayyar, 29 M. 303 (1905) (award detcrxnimng matters not referred] 
Sec cases cited under clause 10, ante. 

21. (1) Where the Court is satisfied that the matter has been 
Filins and enforce- referred to arhitraUon and that an aivardhasheen 
ment of such award. made ihcTcon and ivJicrc no ground su< li us is 
mentioned or leferred to in paragraph 14 or par.igiajili 15 ts 
proved, tlie Couit shall order the award to be filed and shall proceed 
to pronounce judgment accotding to the aicard. 

(J) Upon the judgment so pronounced a decree shall folloir^ 
and no appeal shall lie from such decree exccjit in so far as the decree 
is in excess of or not in accordance with the aimrrf. 

References. — Protap Cliunclcr l)oy r TooI<ct I)a-» Dey, 29 C 93 (scctioiK 
of Code npi'licaMc to aibit rat tons lu a suit] ; GoUirdhan l)a-< r J.»i Ki-Iien D."-, 


I. 526.] 
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22 A. 324 [appeal: undue influence — coercion]; GridliartLai r. MatJiurbliai 
Giiilabhai, 28 B. 287 [proof ol allegations against award] ; JIustaLa Khan f. 
Phulja Bibi, 27 A. 526 (in last clause) ; Janolcey Nath Guha f. Brojo lal Cuba, 
33 C. 757 [appeal lies from order directing award to be filed] ; Abdul Tahir f. 
Azraut Bibi, 2 C. L. J. 88 [order rcfusii^ to file award is a decree] ; Chijitnmoncy 
V IWatlhar, 10 C. W. M. COl [see clause 20] , AMuI Ali f. Amrar All, II C, IV. K. 
320 [ibid ] ; ftinesli u. M.ilida, 13 C. L X 399 (1911) [orfer made imJ-r tti< 
clause is appealable under sect. 104, cl. (/),] Dlianpat Kai v Jlusst Kaban Devi, 
30 P. K. 109 (1914) ; Bhagat Ram v. Fares Ram, 84 P. E. (1907). 


(I. ot 22. T/iff hst lUrtii-seven tcords of section 21 of the Sfecific 

frc/usieu ,/eertu,u 

mrsa in the Specific ment to refer to arhiratmi, or to any atcara, 
Belief Act, mt. ig Hg provisions of this schedule apply. 

23. The forms set forth in the Appendix, tcilh such ram- 
tions as the ciramstances of each case require, 
shall be used for the respective purposes lliercm 

mention^. 



APPENDIX. 

No. h 

Applicatiok for an Order op Referakce. 

(Tif/e of aui<.) 

1. ThU suit is instituted for (state nature of claim). 

2. TIio matter in difference between the parties is {atate mailer of difference) 

3. The applicants being all the parties interested have agreed that tbo matter in 
difference between them shall be referred to arbitration. 

4 The applicants therefore apply for an order of reference. 

A. B. 

C. D. 

Dated the day of Id 

Note —If the parties are agiccd ns to the arbitrators it should be so stated. 


• No 2 

OpDtn Of Reference. 

(Tttle of svtl.) 

Upon reading the application presented on the day of 10 

ft is ordered that the followmg matter m difference arismg in this suit, naiuily — 


be referred for determination to X and Y or in case of their not agreeing then to the 
determination of Z, who is hereby appointed to be umpire , and such .arbitrators are to 


Liberty to apply. 

Give.n under my hand and the seal of the Court, tins 


day of 

Jndf^e. 


No 3, 

OiiuiH ivii ArFoixTOtsT OF New Ai-bitiivtoi,. 

{Title of evil) 

Whereas by an order, dated the day of 19 frtn/c order 

rf refertnrt and death, refusal, etc., of orhilratur), it i» by lunscot ordm-tl that Z be 




19 
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No 4 

Specuf/ Case. 

(JWc of svit.} 

lu tlio matter of an arbilrotion l)etween A B. of aud C. 1>, of 

the foI/owJBij special case >3 stated for the opinion of the Court : — 

(//ere stale the facia eoncisthj t« numbered paragraphs.'] 

The questions of lair for the opinion of the Court are ; — 

First, irhetbe r 


I 

I 

! 


Secondly, whether. 


f7<i{c<f the Jay of 19 


No. C. 

Award 

I (THleefauit) 

^ Intbeaiatterofanarbitratioubetwccn^.B.of audGI^of 5— 

t WasaUAS m pursuance of on order of reference made 1)' the Court of ^ 

(, aited the day ot 19 lh» hlloivtoS Btl"*' m Mw 

' between A. B. and C. V., namely, — — — ■ ■■ * — ~— 


d’ 

It; 




has been referred to us for detriimuatioo; 

Now wo, LsYm}: duly considered the matter referred to us, 
award as follows 
We award — 


do hereby male our 


(1) that. 

(2) that. 


Dated the day of 12 


Y 





THE THIBD SCHEDULE. 


Execution oe Decrees by Collectobs. 


1. UVicrc the execution of a decree has been tiaiisfened is. 33J.] 
, _ „ . to the Collector midcr section OS, he may — 
nwers o o <c or. proceed as the Court would proceed 

^I'hen the sale of wivioveable property ts ^mlponed in 
order to enable the judgmenMebtor to raise the amount 
of the decree ; or 

(6) laise the amoiuit of the deciec hy Icttm^ iu peipctiiitj, 
or for a term, on payment of a premium, or b}' 
mortgaging, the whole or any part of the property 
ordered to be sold ; or 

(c) sell the property ordered to be sold or so much thereof 
as may be necessary. 


Tills schedule deals M'ltli tlic functions of the Collector as the authority ‘ 
invested with jurisdiction to sec that the decree js satisfied The authority 
is given for the purpose of enabling him to determine the best mode of s.•vtisf)^ng 
the decree. But his discretion docs not extend to any jurisdiction to determine 
whether the decree has been satisfied or not (I) 


2. }Vherc the execution of a decree, not being a decree [». 322 .) 

Procedure or Collector Ordering the sale of immoveable property in 
in special cases. pursuaiice of a contract Specifically affecting 

the same, but being a dcciec for the payment of money in 
satisfaction of tthich the Couit has oidcrcd the sale of iiniuovc- 
ablc property, has been so transferred, the Collector, if, after such 
inquiry’ ns he thinks necessary, he has reason to believe that all 
the liabilities of the judgnient-dcbtor can be discharged without 
a sale of the whole of his available immoveable propertv, may 
proceed as hereinafter proMded. 

“Powers.” — The Collector, it has been held, is limited to one or othtr of 
tlic courses specifically mcntioaid in the section (2) 


(1) lILorcliicd r Virs, 11 Bom. 1> R. 7S7 (2) M x l hsvji K«racJJ;ar r. IltTi ClUap. 

(1912) 8 37 B. 32. 7 B 332 (1SS3). 
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TJIE COUE OF CIVIL PFOCFDCKF. 


Slcwxi) SniiK. 
JIds 4, 5 


No i. 

Specul Case 
(Ttlfa o/aaty.} 

In theiaatlcrolanurbitrAtioohetneeaA B, of .ijjd C. O. of 

file fotlowiai; fipccial case is stated for the opiaiou of tho Court . — 

(Here slate Ihe /actsconetselif in numbered para/j'fapJ'is.] 

The questions of Jaw for the opinion ol the Court are 
First, whether 


Secondly, whether. 


Doled f/rr day of 39 


No. 5 
Aw.vTvD 
(7'ille o/siiil.) 

lathe matterofanarbitratioubetwcen A. It. of '“I 

WoERKAS m pursuance of an order of reference made hy the Court of _ 
dates the day of 10 the Jolloiviiis matter m differenee 

between A. B. end C. D , namely, 


has been roierred to us for deteruuuation ; 

Now we, haviup duly considered the matter 
anard as foUows ; — 

We award — 


referred to us. do Lercly male our 


(1) that. 


(2) that — 

Dated tho day of 19 


X 

y 


i 




THE THIRD SCHEDULE. 


Execution of Decrees by Collectors. 


1. ]Yherc the execution of a decree has been tiansfened l*. 32j.] 
. n >, I io the Collector tinder section OS, he may— 

BweM 0 0 ec or. piooeed as the Court would proceed 

tchen the sale of immoveable piojxrly is ^wslponed tn 
order to enable the judgment-debtor to raise the 
of the decree; or 

{h) raise the amount of the dccice by Jettmg in perpetuity, 
or for a term, on payment of a premium, or by 
inoitgaging, the whole or any part of the property 
ordeied to be sold ; or 

(c) sell the propeity ordered to be sold or so much thereof 
as may be necessary. 


This schedule deals witli tlie iuuttiutis of llic Cullcitor as the authority ' 
invested with jurisdiction to see that the decree is satisfied. The authority 
is given for the purpose of enabling him to determine tJic best mode of satisfying 
the decree. But his discretion does not extend to any jurisdiction to detcminc 
whether the decree has been satisfied or not (I) 


2. Where the execution of a decjuc, not being a decree [j. 322 .) 

Procedursot Collector ordering the sale of nninovcahlc property in 
in special cases. pursuaijcc of a contract Specifically affecting 

the same, but being a decree for the 'payment of money in 
satisfaction of which the Couit has oidcred the sale of immove- 
able property, has been so transferred, the Collector, if, after such 
inquiry as he thinks necessary, he has reason to believe that nil 
the liabilities of the judgment-debtor can be discharged without 
a sale of the whole of liis available immoveable property, may 
proceed as hereinafter pro%'idcd. 

"Powers.” — The Collector, it lus been htld, is limited to one or other of 
the courses specifically mention'’d in the section (2) 

(1) BLttfchsail r. Vir». 14 Bom. L R ‘SI (2) Bs<U>*rji K*r»odi»r r. llixj (Tiilofi, 

(1912); 37 B. 3’. 7 11.332(1853). 


1 
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THE CODE OP CIVIL PEOCEDUEE. TiusoSaicp 

PABiS. 3, 4. 


[s. 322A0 3. (7) In any such case as is referred to in 'paragraph i?, 

Notice to be giveo io Collector shall publish a notice, alloiving 
decree-holders aod lo O' period of sixty days from the dale of its 
Publication for compliance and calling upon^ 
(a) every person holding a decree for the 
payment of money against the judgment-debtor 
capable of execution by sale of his immoveable 
property and which such decree-holder desires to 
have so executed, and everj' holder of a decree for 
the fayment of money in execution of which pro- 
ccedmgs for the sale of such property are pending, 
to produce before the Collector a copy of the decree, 
and a certificate from the Court ^v’hich passed or 
is executing the same, declaring the amount re- 
coverable thereunder; 

(b) every person having any claim on the said property fo 
submit fo the Collector a statement of such clauii, 
and to produce the documents (if any) by which it 
18 evidenced. 

(4 *^uch notice shall be published by being neared o» a 
conspicuous paH of the court-house of the Couit which made the - 
original order for sale, and in such other places (if any) as the 
Collector thinks fit ; and where the address of any sudi decree- 
holder or claimant is known, a copy of the notice shall be sen 
to him by post or otherwise. 


[s. 322B.] 4. //) Upon the expiration of the said period, the Col 

Amount oldecreesy^r lector shall 
paijment of moats to bt) representations which the 
asC8rlalnea,andlmmove- j „„ l,«T/7or(! nr claimants (u an); 

able property available and the dccrce-Uolders or ciaiiium v y 

for tbeirsatiafaction. jnay desirc to make, and for holamo 
quuy as he may deem necessary for inforniing himsc as 
nature and extent of such decrees and claims and otticjuu 
niciit-debtor’s immoveable property, and ma)*, ’ 

- ‘0 l.ct or .1.0 

lial)ii.f.r of flic judgment-debtor to uiiy ol 


of which the Collector is informed, or as 
of such dcciccs or claims, or .as to the liability ) 

oftfh tlpnn'.es OT llaiinS, 


property for the satisfaction of such decrees ,,„,oiint t') 
Collector sh.all dinw up a sf.atcmenfc, specifying . 
be recovered for the discharge of such decrees, tno . .. 

buch decrees and claims are to be s-atisfied, and i 
pii»pcr{y available for that puipose. 
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pARts. 6, 6. 

{3) ]Yherc anj' such dispute- .arises, the Collector shall 
refer the same, ^vith a statement thereof and his onu opinion 
thereon, to the Court which made the original order Jor sale, 
and shall, pending the reference, stay proceedings relating to 
the subject thereof. The Court shall dispose of the dispute if 
the matter thereof is within its jurisdiction, or transmit the case 
to a competent Court for disposal, and the final decision shall he 
communicated to the Collector, icJio shall then draw up a .state- 
ment as above provided in accordance \vith such decision. 

Amount of decrees to be ascertained and property available 
for their satisfaction. — It was held that the assignees of a decree for 
money obtained against a person whose property L-ad been taken over by the 
Collector under sect. 320, Act X of 1S77, whilst such property was under the 
management of the Collector, were not cnlitled to be placed on the list of 
creditors prepared by the Collector under sect. 322b of the last Code. An 
application to bo placed on the said list of creditors should be omde to the 
Collector and not to the District Judge. (1) An appeal from a decision under 
this section by which a disputed claim is settled, has, in Madras, been treated 
as a miscellaneous appeal, t.e. an appeal from a decree not passed in a regular 
Buit.(2) 

5. The Collector may, instead of hiniself issuing the notices [*• 522C.] 
■ Where Mitrict Curt '“‘i Iwldmg the inquiry required by pam- 

may Issue notices and graphs 3 and 4, dr.iw up a statement specify- 
hoid Inquiry. jj^g circumstanccs of tlie judgment-debtor 

and of his immoveable property so far as they are knoum to 
the Collector or appear in the records of his office, and fortvard 
such •statement to the District Court ; and such Court shall 
thereupon issue the notices, hold the inquiry .and <lraw up tlic 
statement required by paragraphs .; and i and transmit sucli 
statement to the Collector. 

Issue of notice and Inquiry by District Court-— Under the Beugal, 
North-West Provinces and CimI Courts Art, 1887, the High Court has 

power to authorize Subordinate Judges and Mun'iffs to take cognimnce of 
references by Collectors under sect. 322r of the former Crtle (Aft XII «f 1887, 
sect. 23 (2). {<■)). 

6. The decision by the Court of any dispute ansing under fs. 322D.] 

Effect of deeiiion of paragraph f or paragraph '• shall, as between 

Court as to dispute. the parties thereto, have the force of and bn 
appe.alable as a decree. 

(1) Mursri e. tVlIeefor of nhArinor 
ISA. aisfis-w) 

(’) Sfinirs's e. 1\ rU. 4 .M. tJil 


, rt-rrmr,! to if> Xar«TAn r IlSaRranl, |n I!, 
SIS (IsV,); from Alimvl KtiAn* r 

; 7 A .'■.•V; (IRS'.) 
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TIIE CODE OP CIVIL PROCEDURE Third Scnsn 

Pisi. 7. 

Effect of decision.—^ls to tlic. nature of the appe.nl, and the Cmirt-fcc diilj- 
paY.\b]e, Bcc the ca^cs cited in tlic notes to p.ir.iprnpJi 4. 


7. (J) Where tbe amount to be recovered «'ind the piopciiy 
Scheme for liquidation Jiave been detenmned as pronded 

of decrees for payment in pdrooravli 4 or varaaravli tbo Collector 

«/ money. may,™ 

(o) if it appeals that the amount cannot be recovered without 
the sale of tlie wliole of the property available, proceed 
to sell such property ; or, 

(h) if it appears that the amount tnth interest (if any) in 
accordance with tbe decree, and, when not decreed, 
with interest (if any) at such rate as he thinks 
reasonable, nia}' be recovered tvifhout such sale, 
raise such amount and interest (notwithstanding 
the original oxAev for sale ) — • . 

(f) by letting in perpetuity or for a term, on ijaymenr oj 
a premium, the whole or any part of the eaui 

proper^; or x « i 

(ii) by mortgaging the whole or any part oi suci 
property; or 

{in') by selling part of such property ; or • 

(iv) hy letting on farm, or managing by 

another, the whole or any part of sucli pr p } 
for any term not exceeding twenty }’ears r 
date of the order of sale ; or m i 

{?') partly by one of such modes, and parti} >y * 

or others of such modes. . _f 

(?) For the pxupose of managing the whole or . } P* 

^ such property, the Collector may exeic.se all the 

pow'ers of its ouTicr, . ,, rvf fhe 

(J) For the purpose of impro^ng the sa^le rendering 
property available or an} part there , j 

it more suitable for letting or S 

preserving tlie property from sale » ’rlischarec the 
an inciunbrancc, the Collector i.pcomc pay- 

claim of any incumbrancer ^ incumbrnneer 

able or compound the chum^ and for the 


purpose of providing funds to eJicc portion 

or composition, mav mortgage, let p. • ** {( nny 
of fl.0 Wortv whirf. I >0 

)>rancc 


«-iH. whicli the Coliertor propo^M 
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under this dausc, ho may institute a suit in the proper 
Court, citlicr in his own name or tbo name of the 
judgment-debtor, to have an account taken, or he 
may agree to refer such dispute to the decision of two 
arbitrators, one to 1)C chosen by cacli party, or of an 
umpire to bo named by such arbitrators. 

(4) In proceeding under this 'paragraph the Collector 
shall he subject to such rules consistent with this 
Act as may, from time to time, be made in this behalf 
by the Ijocal Govcrnmait. 

Liquidation of money decree.— With r<*g.vrd to the rules referred to in 
last parngraph, see N.W.P. list of Local Rules and Orders, cd 1891, p. 112 ; 
Burmah Rules JIanual, cd 1897, p 114 , Central Provinces last of Locol Rules 
and Orders, cd 189G, p 45(1) lu the case of the Central Provinces the notifica- 
tions are also issued under sect 520 of the last Code. As for interest to he taken 
into account, see Burchond v. Yira, 14 Bom. L R 787 (1912); 87 B. 32. It 
has been hold that the powers here conferred on the Collector and those con- 
ferred on the Talukdari Settlement ofTicers by sect 3 of the Bombay Talukdari 
Settlement Act are both enabling and are not necessarily contrad!ctory.(2) 

8. Where, on the expiration of the letting or manag'.- 

R.cov.tr Ot bilinct "•'(lor paragraph 7. tlm amount to V 

(It any) alter lettinr or recovered has not been realized, theOjl!*";!'** 
management. shall notify the fact in WTiting to th'* juuj-- 

mcnt-dchtor or his representative in interest, stating at fb'- 
time that, if the balance necessary to make up the t^aid 
is not paid to the Collector Avithin six weeks from tJi*- d-t* <' 
such notice, he ^viU proceed to sell the whole or a j-r* 

of the said property ; and, if on the expiration of -f}«« -• 

weeks the said balance is not so paid, the Collfy.tor t‘-' - - 
property or part accordingly. 

9. (i) The Collector shall, from time -I-m. ^ 

Collector to render the Court which made th«- v,-. 

accounts to Court, soic an account of all r • ‘ 

his hands and of all charges incurred In' }•••• - , - ... 

and performance of the powers and dutie» *■«•* ^ 
on him under the p^o^^sions of this ^ 

balance- at the disposal of the Court. 

(..^) Such chargc.s shall include 

time to time due to the Governm":.* 1: r • T. — 

or any part thereof, the rent (if anr ^ - 
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Tjiibd Scuep 
P^R 10 


[«. 325.] 


superior holder in respect of such property or part, and, if flic* 
Collector so directs, the expenses of witnesses siuninoned 
by him. 

(/y) The balance shall be applied by the Court — 

(o) in providing for the maintenance of such members 
of the judgment-debtor’s family (if any) as are entitled 
to be maintained out of the income of the property, 
to such amount in the case of each member as the 
Court thinks fit ; and 

(b) where the Collector has proceeded under 2 >aragraph J, m 

satisfaction of the original decree in execution of wln’ch 
tlie Court ordered the sale of immoTeaUc property, 
or otherwise as the Court may under section ?S direct ; 
or 

(c) where the Collector has proceeded under faragtaph S,'— 

(i) in keeping do\ni the interest on incumbrances on the 

property; , «: • + 

(«) u'here the judgment-debtor has no other sulhcJcnt 
means of subsistence, in providing for ms^ sum 
sistence to such amount as the Court flunks fit , an 
(«/) in dischargiug rateably the claims 

dccree-hoWr and any other decree-holders . 
Iiave complied \rith the said notice, and ^ 
claims were included in the amount ordeie( 

{/,) No other holder of a decree for tk ’”3 

shall bo entitled to be paid out of such property ® ‘ ] 

the decree-Imlders who have obtained J 

satisfied, and the residue (if any) shall be paid 3 p 
debtor or such other person as tlie Court directs. 

Reference. — tJovind v. P-ikKiram, 3G Ik (1^^ *1 ’ ’ 

[.ttihp disposal of the Court]. 

10. ir/iei-e the Collector sells 
s... h,. .... SoMule, he shall P«t >t ^ 

ducted. in one or more lots, as he tn nus m . • 

(rt) fix a reasonable received price for rac/t 0 ., , 

f, adjoun. the .sale for a reasonahle ^ „c,,( 

'reasons /o rc<-o„lrf, he '/„Tir pr.Vc 

neccMarj' for the piupo.=ie of ohf. g 
for the propcity ; , , ..ii s'mic 

(<■) Imv in the iirni)erly offered for .sale, am • | (jj, 

■|.y ,.,ililie ai.e(im. or private eontmri, as lie 


i 
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p!»T*sYi'*i3 knecutjon of decrees by collectors. 

11. (/) So long as the Collector can exercise or perform [i. 325A.1 
Restrictions as to respect of tlie jiidgmcnt-debtor'a immove- 

siienation by Judgment- able property, or any part thereof, any of the 
f.u'v" "and po'™rs or duties conferred or imposed on Hm 
of remedies by decree- by paragraphs 1 to lO, tire jwdgment-debtor 
or his representative in interest shall be 
incompetent to mortgage, charge, lease or alienate such property 
or part except with the ^\*^tten permission of the Collector, nor 
shall any Chil Court issue any process against such property or 
part in execution of a decree for the payment of money. 

(5) During the same period no CimI Court shall issue any 
process of execution either against the judgment-debtor or his 
property in respect of any decree for the satisfaction whereof 
provision has been made by the Collector under paragranh 7. 

(3) Tlio same period shall be excluded in calculating the 
period of limitation applicable to the execution of any decree 
affected by the pro\’isions of this paragraph in respect of any 
remedy of whicli the decree-holder has been temporarily deprived. 

Object of section.— -Ai tottc object of this section and tlie exclusion from 
computation of the time during which the property is onder the management 
of the Collector, see ease noted below (1) 

12. Where the property of which the sale Las been fi.325B.j 
Provision where pro- Ordered is situate in more districts than one, 

periy is Id several dis- the powers and duties conferred and imposed 
on the Collector by paragraphs 1 to 10 shall 
be exercised and performed by such one of the Collectors of the 
said districts as the Local Government inav by general rule or 
.special order direct. 

13. In exercising the powers conferre<l on him by para- [I.325C.'' 

Power. oic.ll..lorl. Collector pball liovc tiro 

compel aiiendsnce and powers of a Civil Court to compel tbc attenu- 
prodaetion. parties and witnes=es and the prorhie- 

tion of documents. 


(1) Ke<hav r ritamW- Dn*. 19 R. 
SCI.iCl.SGddSOJ): Majni.-im r. mknbrni. 
3GB 510(10125: M Born. I.. R. f.OS j an.! 
KC« Mahtmmail c. Mnbanim^d, 33 A. 233 


(1910) (loranjn; «f “AVnatr’*); ao"! »«■ 
•1*0 KLn*balcIisR.I r. XtttSnm, 35 R. .51C 
(l9Il)(collt<loiNpoiiTfv witfc »aliwr»r* 
lion of AntccI. 






THE FOUETH SCHEDULE. 

(See Section JSS.) 


KNACTME>m AMENDED. 



1870 m Tiefourt-feesArt,^ In article 1 ol Schednle I, after tbe ironi 

I “plaint” the words “wTittfn sfatmenfc 
pfeadiDg a fiet.off or eotuifcr'Clajni “ and after 
the word ‘Mot" tbe words "or of cross- 
objection” shall be inserted. 

From article JJ of Schedule II the words “from 
an order rejecting a plaint or ’’ shall l>c 
omitted. 

For the entry in tbe first column of Schedule II 
; ' rchling to article 13 tbe following entry sb.nll 

' I be substituted, namely 

I ' ‘Mgrcemcnt in AFTiting statinga qiirstion for llic 

' ojnnton of the Court under the Code of Cinl 

' Procedure, IDOS.” 





THE FIFTH SCHEDULE 

(See Section 15S.) 
Emactiickts rkpealkd. 


1870 I VII 
1882 I IV 


XIV 

XV 

VI 

VII 


X 

1 

18')0 VIII 
isoi xri 
1802 VI 


1801 I y 

ISO.’)! VII 

.. xni 

1!H>* VI 


Subject or itinrt titio E<clento( repeal 

• of the Ooieriior General iit Coiinctl 


Tlic Court-fpes Act, 1870 


The Transfer of Property Act, 
1882 


I Tbe Code of Civil Procedure, 
i The Presidency Small Cause 
Courts Act. 1882 
I The Debtors Act, 1888 
' ThoCiviirrocedureCodcAniend- 
ment Act, 1888. 

The Presidency Small Cause 
! Courts Law Amendment Act, 

I 1$S8 

I The Guardian and Wards Act, 

1890. 

The Kcpe.almgand Amending Act, 

1891. 

> The Indian Limitation Act and 
I Civil Proccdurr Code Amend- 
I inent Act, 1892. 

j TheCivilProccdureCoile Amend- 
ment Act, 1801. 

Tlio Punjab Laws Art Amend- 
ment Act, 1S93 

The Civil Procedure Owle Amend* 
ment Act, 1893. 

Tlie I/3«er llunna Courts Act, 
1900. 


Section 16, and article 10 of 
Schedule If. 

Sections 80 to 90 inclusive, 92 to 94 
inclusive, 96, 97, 99 and in sec- 
tion 100 the words “ and all the 
provisions hereinbefore con- 
tained os to a mortgagee Insti- 
tutmg A suit for the sale of the 
mortgaged property.” 

The whole Act. 

The last paragraph of section 3. 

Sections 2 to 8. 

So much AS is unrepcaled, except 
section 1, section C3 and section 
CC, sub-sections {/), (3) and (4). 

So much as is unrepe.-ilr<l. 

Section 63 

So rnacli as relates to Act XIV of 
1882 and Act VII of 18SS. 

In tho title and preamble the 
words *'and tho Code ol Civil 
Procedore** and sections 2, 3 
and 4. 

Tlie wlio'o .\ct. 

Sections 1 and 2. 

Tlie whole Act. 

So much of tbe sri.etiules as relate 
toActXIVof IR«2. 


J. -M. MACrnEltSOX. 

Sierttjry lo tie Gorrmtnrmt n/ Indta. 




I 

I 

I 


ff' 

f 

»>; 


Tim fourth schedule, 

(See Section 155.) 
Ex.tCTJfBNTS li/CKUED. 


»horU.lle j 


1870 VJI TieC^urt-feesilct, Jn article J ol Scbedulo I. after the word 
1^*70. “plaint” the xrortJs '‘nrlttpn stalenjent 

pleading a set-off or ceanler-cUim ” end after 
' tlio word '‘Act" the rro^a “or of cross- 
objection " shall bo inserted. i 

from article 11 of Schedule II the ironls “from 
, an order rejecting a plaint or ” shall he i’ ' 

omitted. I j 

* for the entry in the first coluxan of Schednlp H : | 

I I relating to article ID the foHon’ing CDfrj' ' ) 

I j bo substHufed, namely : — 1 

/' ' “Agreement ill writing statinga question /ortlic < 

! ' opinion of the Court under the Code of oiril , , 

j Prpcedorp, IDOS.” ' 







THE FIFTH SCHEDULE 

(»5ee SecUon JS6.) 


ESACTJIENTa REPEALED. 


> 

s I 

3 

a 


Year 

No. 1 

Subject or abort title 

EvUiit «( rereal 




■ Acts of the ffoifrnor General xn Coxtnctl. 


1870 

VII ' 

TIic Court-Ioes Act, 1870 

1 Section 10, and artielo 10 of 

Schedule II. 

i 

1882 

IV 

Tlio Transfer of Property Act, 
1882. 

Sect ions 85 to 90 mclusive, 92 to 01 
inclusive, 00, 07, 09 and in sec- 
tion 100 the words “ andi all the 
provisions hereinbefore con- , 

tamed as to a mottgagea insti- 
tuting a suit for tho sale of tho 
motlgaged property.” 

1 


XIV 

TLo Code of Civil Procedure. 

Tho whole Act. 


•• 

XV 

The Presidency Small Cause 
Courts Act, 1882. ' 

The last paragraph of section 3. 


18SS 

VI 

The Debtors Act, 1888. 

Sections 2 to 8. 


■■ 

VII ; 

The Cml Procedure Code Amend- 
ment Act, 18S8. 

So much as is unrcpealcd, except 
section 1, section C5 and section 

CO, sub-sections (I), (3) and {i). 

.{ 

•• 

( X 

Tlic Presidency Small C.auso 
Courts Law Amendment Act, 
IS88 

So much as is unrepe.sled. 


18‘)0 

viir 

The Guardian and IVanls Act, 
1S90 

Section W- • 

j 

1801 

XII 

The Hepcalingand Amending Act, 
1891. 

>So mnch as relates to Act XIV of 

I8S2 and Act VII of I65S. 

i 

1802 

VI 

The Indian Limitation Act and 
CiTil Procedure Code Amend. 

, \ncnt Act, 1892. 

In tho title and preamble the 

1 words '^and tho Codo of Civil 

Procedure” and sections 2, 3 
and 4. 

1 

1801 

1 

' The Civil Procedure Co«lc Amend- 
j inent Act, 180>. 

Thowho*oAct. 


isor. 

' VII 

Tlie Punjab Laws Act Amend- 
ment Act, 1S95. 

' Sections 1 and S. 



' Xlll 

The Civil Procedoro Coile Amend- 
ment Act, 1893. 

j Tlie whole Act. 


lOiKl 

VI 

Tlie Ixmer Pumia Courts Act, | 
lOOO. 1 

So much of the schedales os relate 
to Act XIV of IRP2. 



J. .^r. 3IACPnERS0>’. 

S<cr<tary io the Gortmtnentof India. 




/ 



J 

J 




APPEroJX A. 


INDIA. 


Obpees, etc., or ttie GovsEifos Ge-verax-, 
UKDBB IDE Co»B OF ClTO PROCEOPRE, 

CoftiiECTSP OP TO Joke, 1014, ’ 


V«sr acdv«tv p( 

Subject Kumbef eni! dste Io*a i’s/t I. 

Declaration under Section 650A of tho Ko. 232, 1. 1, 

Code (Act XIV of 1882) as to eerrjee Date, 25 11 81. 1S$1, p. 589. 

of soismons of Mj'sore Courts hy Coxirta 
m Brilisb India 


Ditto* of Ifyderabad Courts No. 752 . 3 . B. 

Date, 17 3 . 09 . 1690 . P- 1 ^ 3 . 


Ditto; of Courts in certam Tributary 
States. 


fNo 2 S 0 G, I. B. 
Date. 10 . 7 . 09 . 
No. 3260, 1. B. 

DMe, I 3 . S. 03. 


J 90 S,p.C](t 

1908, D 774- 


Declaration under Section 29 of tbe Code No 
(Act V of 1908 ) as to service of sumioons Date, 30 . 0 . JJ- 
of certain Courts m the Benans State 
by Courts in Brit«v)i India. 


ion, p 490 . 


Ditto : of Courts in ccrf.Afn States naracd. 

No.l3D,I* B, 
Date, 30 C. 11- 

1 

101 1, P 491 ,* 

i 

Application of Section C59A of the Cede 
(Act XIV of 1883) to the C^»rt of 
ro)itie.il Acent, .Sholapiir. 

No. 3491. I* ^* 
Date, IC- 10* S'** 

ISS5.P 

Ditto; to certain Courts nametj. 

No. 3417. J. ^ 
Date. 31. 5* 8'* 
No. 327,D.C. 
Rite. 31. I f’"- 

jS87,p25C. 

1007, D 74. 

Ditto: to cerf-iiu ItojpipI.\ Conrto. 

No. 4313. 1. A. 
Date. 22. D*®'- 

1507, p 1001. { , 

Ditto; to certain Courls In Tiwv-mcoro. 
Cioliin, BanfianapniJe, P.idntotn, and 
SamJur. 

(No. 1- A« 

[Rttr.ie. 8. OU 
[No. ittO, J. A. 
[/Utc,2«.5.02 

1001. P- 

171. 

AppliVotfon of Scetton C50A of tfift Oodo 
(Act XU' of fBR2) to ccrtabi Courts fii 
TVnranroft'. 

No. 4229. f A. 
Date. If. ll-f'*. 

tool, I*- ' 





'5. 







AWENDIX 

A — INDIA. 

1485 



Year and o( 


Xamber and dtte 

India liazette. Tart I • 

A\)plicatiou of S^ctlon 29 ol the Code 

No. 214. 


(Act V of 190S) to Courts in the Strnits 
Settlement and Ce_)lon. 

Date, 1C 2 00 

1009. p. 152. 

Ditto: to Courts m France, Spain, Del- 

No S52,a 

; 

gium, RiwsU, Gcrtuany, and Portugal. 

Date. 3. 2 13 

1913, p 102 

Ditto: to certain Courts named and 
service of summons of Courts in Dritish 
India by such Courts. 

No. C03, 1. B. 
Date. 16.3.12. 
fNo. 2444. 1. B. 

1912, p 349. 

Date. 26. 11. 12 
[No 612, 1. B 

1912, p. 1618 ' 

I 



1 Date. 17. 3 13. 
!No. 68S. I. B. 

1913, p 233. j 


iDate, 3. 4. 13 

No. 330, 1. B 

1913, p 329. j 


Date, 4. 3. 14. 

1914, p 321 

Declaration under Section 491 of the 

No. 63. F. 


Code (Act S of 1877) as to execution 
of decrees of Courts in Cooch Beliar 

Dale. 7. 3. "0. 

1879, p. 149. 

by Courts in BritUh India. 



Ditto: of Courts jn Mporr. 

No, 233, J. T. 
Date, 23. 11 81 

1881, p. 589. I , [ 

Declaration under Section 229B of the 

No. 4035, 1 


Code (Act XIV of 1882) as to execution 
of decrees of Courts in Travancoro by 

Date, 10 12 85. 

1885, p 607. ' 

Courts in Britisb India. 


il 

' 

Ditto . of Csuits m Cochin. 

No. 4036, 1. 

Date. 10 12 85. 

{ ' 

1885. p. 687. ■ 1 

Ditto : of Cliicf Court of i'.u]ukottai. 

No. 4395. r. A 
Date. 8. 12 01. 

1901. p. 917. 

Ditto : of Cii il Courts ui D.uoda 

No 2681,1. A. 
Date, 3. 7. 08 

1908, p. 591. 


/No 2877, 1. A. 
Date. 13. 7. 00. 

No. 3401. 1. A. 

1 

1906. p. 472. . I 


Date. 24. 8. OS. 

1908. p. 805 1 

Dt'clarati'in uuder Section 229B of the 
Code (Act XIV of 18S2) of certain Courts 

No. 4428. LB. 
Oite.ZO. 12. OS. 
No. CoO, 1. B. 
Date, 1,4 09 

1009, p 2t. , 

in Xativo States. 

1999. p. 256. ' , 


No. 419, 1. B. 
Dale. 15. 2. 12. 

No. 68S, 1. B. 

iai2.I>.13C. 


Date, 3 4. 13. 

1913. p 329. 

DccUratlon under Sciliuii 41 of the 

No. 1341,1. B. 


Code (Act Y of 190S) as to execution of 
decrees of certain Courts in Bcnaies 

Date, 30. 6. 11. 

191l.p.490 


Sl.ito I'j Courts m Brili'h Iik{u. 


i 



TiUE COUE OE CIVIL rHOCEDURE. 


MSG 


(looices of Courts m Btitisfa 
Courts to totntorics named. 


bj- Courts n.mied. 


j‘i>htical Officer in Rjkkim. 


XiiiDberainS 

Yb ir aij't of 

InJn trsietto, I'art J 

/No. 2053, 1, B. 
p.vtc, 22. D. U. 

1911, jv 782. 

No 1147,1 B. 
/Dale, 23. 5. 12. 

1912, p. 591. 

:No. 613, 1. E. 
iDatc, 17.3 13. 

1913. p. 231. 

No. 6S8, 1. B. 
pate. 0. 4. 13. 

W13, p. 320. 

No. 700 , 1 B. 

Date, 0. 4. 13 

W3, p. 300. 

No. 789, 1. B. 

D.rte, 0. 4. 13 

1013, p. 390. 


to i-ortdui Courts sjotafied and J/o. 7SC, J. K 
service of summons of Courts m British Pate, 0. i. 13 
Imlia by sucb Courts [No. 7S7, J. B. 

iDate,?.-!. 13. 
No. 3237,1. B. 
{Datc,3. 10. 13. 
No. 783. 1. B. 
P.rtc, P. /. 13 


I013,p.3Se. 
Illl3,p. 38S. 
1313. p. 003. 
300. 


Declaration under iSection 60 of tbo Code No. I. _ 

{Act V of lOOS) of exemption bom Date, 1.1.09 1009, 1'.o. 

attacbment or sale of stipends and 
gratuities of certain family pension 
fundi. 


Delegation under Rection 433 (4) of the No. 1503, 1. 
Code (Act XIV of 1882) of fonclioni Date, S. C. 90 
conferred on tb® Governor General in 
Council by Sab^Sections (1), (2), and (3) 
thereof. 


1890, p. 322 


Ditto • under Section 80 (4) of the Code No. 749. L B. 
(Act V of 190S) of functions conferred Date, 27. 3. 1— 
by Sub^Sections (1), (2), and (3) thereof. 

Declaration under D. V, r. 20 (b) of the No. 2302, 1. h. 
Code (Act V of 1908} as to service of Date. 29. 11. tv. 
eiuBmoas of Courts in Ilritiih Imlia by 
Courts ta itie Kashmir State 

Ditto; by Courts in certain States named. No. LDo, I. !.• 
Date, 30.0 It. 


1912, p. 339. 


191V. i». 1153. 


JDll, I'. 492. 


DUtO! by certain Chart* of thoWj-doralod 1012. p.5i0 

State. Dale. 0.5 1-. 

Diltoj bv certain Courts of the IJenarw 425. 

State.' ' Date,3. t«J- 


\ 



Subject. Aombct atxJ dale 

DircctioH xuidcr O. XXI, r. 4S (1) of the No.3J7'I-95. 
Code (Act V of 1908) as to serwc of 5 5 10. 

notice of attachment of salary or 
allowance of persona employed in the 
Indian Telegraph Department and in 
the Post Office of India. 

Ditto : of iKrsons employed in the ILgh No. 1662. 
Court, Calcutta, in the Home Depart- Date, 29. 11. 10 
ment of the CoTemment of India and 
in offices Bubordmate to that Depart- 
ment. 


Ditto: of persons employed in the Finance 
Department of the Goremment of 

. IndiA and in offices snbordmate thereto. 

Ditto: of officers employed under the No 792 
order of the Military Secretary to H. £. Dale. 25. 5. 1 1. 
the Viceroy. 

Ditto: of persons employed m the offices No. 657, A. 
of Government Examiners of Railnay Date, 15 lU. 12. 
.Accounts. 

Ditto: of i>erbon-i omplojed in the offices No.6I9,A. 
of the Accountant General, Behar and Date, 17. 6. 13 
OnssA, and the Comptroller, Assam. 


No. 1153, A • 
Date, 24. 2. II. 
No 657, A. 
Date. 15 10. 12. 


Ill Oauttc, f^rt I 
1910 p. 365. 

1910. p. 1159. 

1911, p 12C. 
1012, p. 1150. 

1911, p SCI. 

1912, p. 1150. 

1915, p 047. 


APPENDIX B. 


BENGAL. 

Ordem, CTO, or THE Bekgai, Gotebnment .vjtd tub High Court, C.vt,cum. 
Under the Code or Civil Peocedubb, 


COBRECTED HE TO JONE, 1914. 

Vcar and page of 

Subject Number .lad date Calcutta UaKtte, Fsrt 1. 

UucliUdtiou tinder SmUod 55 (2) ol the No. 1503, J.P. 

Code (Act Y o£ lOOS) that no employee Bate, 14. 7. 10. 1910, p 089. 

of the Telegroph JOepartmeot eball be 

liable to arrest in execution of a decree 

unless seven days' notice has bees 

given. 


Hide under Section 327 of tbo Code No. 3880. 

(Act XIV of 1882) for regulating the Dale, 6. 10. 00 
sale of land m execution of decrees 
(Sambalpur District). 


Central Provinces 
Beveiiuo Manual, 
1007, Yol. III., 
CtrculftrNo.IV.-9, 
P* 


Declaration under Section 320 of the Code No. 4677. 

( Act X of 1877) that execution of decrees Date, 20 11.77 
lu Certain cases shall be transferred to 
the Deputy Commissioner, Sambalpur 
District. 

RuIgs under Section 320 of the Code (Act No. 3168. 

XIV of 1882) for carrymg out Hio pro- Date, 27. 6 Of. 
vision of that Section. 

Qoncral rules under Section 122 of tbo 
Code (Act V of 1908) as to procedure. 


Ditto 


Ditto, 
pji. 77 to 81. 


See lUJes of lIiG 
High Court, Cal- 
cutta, Appebjit' 
Side, 1019. 


Amendments in tbo above rules. No., nil- 

Date, 27.1.11 


Rules Under Sections 122 and 128 (b) of 
the Code (Act V of 1008) relating to tlio 
Judicial business of Civil Courts sub- 
ordinato to tho High Court, etc. 

Revised rulo 2ft for tho Rules under No., nil. 
Sections 122 and 128 (b) of the Code Date, 21.2. M. 
(Act V of 1908) rdntingto the Judicial 
biLsuicss of Civil Conrts snbonluialc to 
tlio High Court, etc 


1911, PI*. 

Sec High CourtUuki 
and Orders, Aj*- 
pcllatp Side, Civil. 
JpJO,Vol. I. 


lyJJ,p318' 



I4b}» 




i 

) 




AJ'I'EXUlX B —BPINGAL. 


Sobifct Xnntbtr and date 

Declaration under Section &13 of the Code Xa 10%7 
(Act XI\’ of 18S2) that Dri^a js the Date, 10. 12 02 
Court langna^ in tho Sambalpiir Dis- 
trict. 


Notification under Section 18SA {Ij of 
the Code (Act XIV of 1SS2) as to Judges 
who shall take dorm evidence with 
their own h.inds in the English hingnago 


No-, ml. 

Date, 20. 11. 92. 
No 117J.J. D. 
Date, 7 6 07. 
No. 4238. 

Date. 21. 12. OS. 


Ditto; under Section 133 (1) of the Code 
(Act V of 1003) as to Ditto. 

Empowering District Judges to appoint 
Contmtssiooen to take affidavits (nde 
Section 130 (c) of the Code (Act V of 
1908)). 

Direction under 0. XXI. r. 48 (J) of the 
Code (Act V of JOOS) as to service of 
notice of order attaching the satar;- 
or aliowancea of public officers and of 
servants of local autiiorities. 

Jliilcs under O. XXn, r. 9, pror. of the 
Code (.Act V of 1908) os to the persons 
to nhoni Couiniissions shall be i&sued. 


Rules under 0. XXVI, r. 9, prov. of the 
Code (Act V of 1908) os to the persons 
by whom local investigstions are to be 
held. 

Hides of practice for llie Original Side of 
the High Coiut (t-iile Section 12*1 of the 
Ciwle (Act V of I90S)). 


No. 70. J. 
I>ate. 9, 1. 13. 

No. 2000, J. D. 
Date, 10.7.09 


No. 2947, J. 
Date.O to 11 


No. 2004, .1. 
Date, la 7. 09. 
No. 3157. J. 
Date. 23. 11.09. 
No. 1330. J. 
Date, 1. 5, II 


No. 2001, J. 
DGe, 10.7.09 
No. 2742, J. 
Dale, 7. 10. 09. 

No . nd. 

Date. 14 2 14 


CalniUi i.uette, I'an 1 
Ceoiral IVoiuifC' 
Garettc. Il«i2, 
Part in,, p 503 


1892. p 1003 
1907. p 1012. 
1903, p. 2003. 

1913, p OS. 

1909, p. lOOJ 


190, p. 140.7 


1909. p. 1003 
1909, p. 1729 
f9II.p.0CS. 


1909, p. low. 
1909, p. 1390. 


1914, Part ir.p 30.> 


AsscLMcaTS, .\LTEaiTroxs .ixn Aunmoxs to thc Rules is tue risvr 
SciraotTLE or the Code jgpe bv tse IDoh Court, (.'i«TTr\. 

The Cucttta Gizzrtc, 1910, Part I., r. 1344, 

HIGH COURT NOTICE. 


i 


i 


J 


,1 

(I 


yotifeatioH, 

llie following Rule haring bism inmed by the High Court of Judxatun' at 
William in Rcngvl in the eierri«e of the power verted xn it byacctMO 122 «f tLe^jod^ 

c c 
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THE CODE OF CIVIL FEOOEDUEE, 




of Ciril Procedure, 1908 (Art V ol 1908), and sanctioned by the Covemor-Genertl in 
Council under soction 126 ol the same Code, is published for general information 
liy order of the High Court, 

R. L. Ross, 
Jiegx*traT, 

High Court, English Dept. (Civil), the 2l8t September, 1910. 

Ruts Nou * OF 1910, 

In the form of “ Decree in Appeal,” Ro. 9 of Appendix G to tho First Schedule of 
the Code of Civil Procedure, 1908 (Act V of 1903), cancel the words from “JlemorandDia 
of Appeal ” to “ the following reasons, namely : — ” 

• There is no number given in (be Gatettc. 


('• 

f 

!i; 






APPENDIX C. 


I 


.1 

i 


MADRAS. 


Orders, etc , or the JCadbas Government and the Hioh Codbt, Madras, 
Under the Code of Crvn. PBocEDireB, 

Corrected dp to Dece'IBER, 1914 


Sab}«ct Number And dnte 

General rules of procedure under Part X 
of the Code (Act V of 1903). 


Subetituting nevr rule for rule No 631 No. 1422. 
of the Bides of the High Court, tladras, Date, 10 12. 09. 
A. S., 1902. 

Adding new rule lOA to the above rules. Ditto. 

Substituting new rule for rule No 277 of Ditto 

the Cinl Rules of Practice, lifadros, 1P05. 

Amending Rule 102 (1) of nboie Civil Date, 3 3.11. 
Rnles. 


Amending Rule 63 of above Civil Rules. D.ife, 18 7. 12. 

Amending Rule 149 of above Civil Rules. D.-ite, C. 12. 13. 

Amondmg Rules 13 and 99 of above Civil Date, 24. 3 14. 
Rules. 

Addmg new rules lOOR and lOOC to the Date, 13.3. 11. 
Rules of the ITigli Court, Madras, A. S., 

1902. 

Ditto: to theScheiluleof rafesinRule 102 Ditto, 

of Ditto. 


See the Rules of 
the High Court, 
Madras, Appellate 
Side, 1902, and 
The Civil Rules of 
Practice, Madras, 
1905. 


1909, p. 1791. 

Ditto. 

Ditto 


1911,11. 471. 


1912,1*. 1142. 

1913, p. 2072. 

1914. p. C79. 


1911,p.C36. 


Ditto. , 
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THE CODE OP Cmi, PB0CED17RE. 


Subject- MumbPr and date 

Directions under Section 138 (1) ol tLo Date, 3, 6. 14. 
Code (Art V of 190S^ as to Judges who Date, 6. 11. 14. 
ehaB take down evidence with their otto Date, 9. 1 1. 14. 
bands in the English language. Date, 10. II. 14 


Year and page of Fort 
Number and date St. Georce Girette, Part If 
Date, 3,6. 14. * 1914, p. 1117, 

Date, 6. 11. 14. 1914. p. 2038 

Date.0. 11. 14. Ditto. 


ANNOtUB-vra, Ai-TFJurfONS anp Adwtions to tub Kdi-es in tsh First 
S olTFPtTT.E op THE COPE 51APE BY IBS JIlGH CoCRT, MAVIUS. 

FORT 8T. GEORGE GAZETTR 
19W, Rapt II., f. 876. 

Notification dated IPt^ May, 1930. 

Under the piovisions of section 127 ol the Code oi 
the prevtous sanction of His EiceUency the Governor k Council, the o 5. 
m«nt has been made lo Clause 4 of Rule 3 of Order XXXU of hcliednle I to the Code 

of Civil Procedure, IIK® .«*-pent ntxiii 
Omit tfie words “to tho minor and” ocenning after the words except pf 

notice.'' . . ■nAviBa. 


A. DATisa, 

PeftNly Nefit/rar. 


High Court of JuUicafute, M.\(Ir.T.s, 
igtfi May, JfllO 


1 

Jl / . 
i /'" 


FORT ST. GEORGE GA3ETTE. 
1910, Pabt II., r. 1825. 

Notification. 


« n t Procedure 1008, and Wilh 
Under tho providoiis of Part X of the ® fn*OoHncfI, the High Court I'fts 
tlie ^ttevious sanction of His ExeeUenoy the Govern of Rule ^ .«/ 

made the following rule, which js to he Inserted « ^ toUoving form, «hifl« 
Order XXXH of Schedule I of the sanXiMc and Iratn^ 

is <0 be added lo Appendix D to the foid Schedule fis r„ki- 

“(l-Ah—'Vhcre an »??**«»**““ oi o. guU hi'rur^uance of a cem- 

inio an agreement or compronuse or for ^ juinor or other person 

{fie effect that the agreement or cornpromKO '>j ^ ^(.<. 1^0 or onFr lor W‘ 

the benefit of a minor or other person n minor or other l>erson unjr 


or Iiinatie.” 


Tilts suit coming o 
the dofcndnnt, a minor 


(«W „ir. )'• 

.n lU. a.y foi- W di-.r«'“' >" '' 

r hv 13. E., his gUAHh®” '•'1 f applj P 
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cotupromised in the tcnoa of an agreement in writing dated the day of 

and made between A. B., the plaintiS, of the one part, and the aaid C. D. hy 
the said guardian ad UUm of the other part (or, on the terms hereafter set forth), and, 
it appearing to this Court that the said compromise la fit and proper and for the benefit 
of the said minor, this Court doth sanction the said compromise on behalf of the said 
minor, and with the consent of all parties hereto : It is ordered as follows : — 

{Sit out the feme of ths compromise ) 

Footnote — ^This rule and form supersede Rule No 119 and Form No. 35 of the 
Civil Rules of Practice, 1905, and Rule No. 33A of the Rules of the High Court, Madras, 
Appellate Side. 

H D. C. Reilly, 

Etgislrar 

High Court of Judicature, Madras, 

30th November, 1910. 


FORT ST. GEORGE GAZETTE. 

' 1911, Past n., v. 666. 

KoliJUrUion, 


determined by the death of the client or the pleader or by revocation m accordance with 


High Court of Judicature, Jhidras, 
3rd April, 1911. 


H D C. Reillt, 

Itegi'trar, 


FORT ST. GEORGE GAZmTE. 
1911, Part If., r 692. 
Xolificatkn. 

■ ■ ■ ( : 


11. 1> C. ItEILLY. 

Kfoidfor, 


lliah Court of Judic.alurr, Madras, 
12th .Vpril, 1911. 
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TilE CODE OF CIVIL PBOCEDURK. 


FORT ST GEORGE GAZETTE 
IWI, Tart U., pf. JC95 to 1702. 

NotificaUon. 

Under tho prorisions of Part X of the Cbdo of Ciril Procedure, 190S, anti sU otJtcr 
powers hereunto enabling and with thcpreirious sanctioa of Ills E-«eUejJcy the Governor 
in Council, the High Court has made the foJloiring amendments and additions io the 
First Schedule of the said Code, riz. : — 

(1) /» Order IV, Rule 2, number tie prese^it Jtule 2 ( 1 ) and add as Ruh 2 (2}'- 

“ Registers in accordance with Forms No. 14, 16. 16, 17, and 18 in Append« H are 
prescribed for use in all Ciril Courts having jurisdiction over the classes of suits and 
cases specificil therein.” 

(2) /a Order XXf, Rule 17, add as Rule 17 (5)~ ... , „ 

“Registers in accordance with Forms Nos. ID, 20, and 21 m Appcauix 

prescribed for use in aU Civil Courts having jurisdiction over tic clasves of oases speemru . 
therein.” 

/9> r..rv'Aa«vtr rA« p»u n /9 v 

• ^ * . . r arc 

. •jfiwJ 

**'*''^S in Appendix H delete Form Hos. Hani 15 ani aii ttiehilowlssas Fvmt Jios. 
14 to25-— 


Form No. 14. 

Jl£OjaT£R OF OanofAFv SviTS Ikstitvttv. 

Court 

Year 

Tnatnuiions 

r, ..... .... 1 I... lr.TO.frr, or iuliioW unJrr Orte p.'.''* ' 



hedulc J, C.G,r. , , ...u to headJ Oand I” 

4- Note carefully llio iieir beads 8 and „ j Aj>p«il sfiit to the 

8. TboDertified Copies ofJtt<fgtneuta«4pccw Instance nh’di 

ijpcUato Court should bo /orwa^cd by it t®. , _,.,,A..Arv entries under bead P 

tnm them to the former Cburt after rccordme the neceiv > ^ 


v'aluo of p.irficulan of (lie claim or as to tb« date or pwi v v, - 
under head R 

1. Ordinary Suit No. of IW • 

. ' (I’rwotttlwn* 

2. Ibiteof irduig. 
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3 PLxintiQ — Kamo, description, and placo of aIkkIo 
4. Defendant— Kamo, description, and place of aljode. 
6. Particulars of CTaim — Cla\mfor 

Cause of action arose at on 

C. Date for Defendant a firei apjitaratict. 


9. . • 

10* ‘ . . ‘er 

XXI, Schedule I, C C P. 

U. execution — ■ 


KunUr. 



Order 
sod date 


Ajalut «hom. 


For whet.aDd amount. 
itforiDoner. 


Antount of costs 



12. iZetam of Exeeufion — 


AnouQt paid Into 1 
Court 

j rersons arrested 

Minute of other return than paycnent or 

I arreet, uod date o( eyery rttun, in> 

1 ctudtny en/ry o/ ertfer sn apptol inlA 
deer. 


I 


Form No. 15. 

REOQTEn OF Siuu. Cause Sorts iKSTrruTED. 

Covrt 

Year 

Inilrvttiont. 

If the suit has been received by transfer or remanded or restored to file, a note 


4. Any nmcndmenls or alterations made during lltc ^*n•gTe^■s of the suit ui the 



h 

V ■: 


..sfi ; 
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TIIE CODE OP OIVXL PROCEDmiE. 


valuoorpartjctUafeoftte Claim or Jks to tljo date orpUcoof cause of action should appear 
tinder head 6. 

1. Small Cause Suit No of IDI . 

s. a 

3. PiaiotiiT — ^Namo, description, and place of abode. 

4. Defendant — Jfame, description, and olace of abode. 

6. P-'* -’- 


0. : 


(St. 


7. Judgment, date, and result. 

8. Number of application for reviorv (or ro-hearing) irifb result and date 

Fresh Jitdgment, if any, v>i(k date. 


li. useeuiton — 


! Oateo/ 1 Order I .-vr*. Irorwlat-aodataeuat, 

NuiuVtr. I . AjanisV»yrt«i, J uiotnoo^y. 


12. Return cf Sx^’Cuiton-^ 





Co%irt 

Year 


Form No. 16. 

EEOlSTBn OF Spiis Di^ro3S» O*"- 

/aefnteltons- 


3. 

of BUi(4 





V. 


ArruN'i'Es: c — jumias. 1 - 1 P 7 

b? nsor sa lif pahsaa d rp-arii. li »0«o bp s:«pi ■m*>r.h^ ilt d-arw » 

xro«:ki.>, taS if M. s? Tits Ccfsrs. 




V\\rt>\ S*v 

Rcot^TCt: or 0>u Mpcku vnV\»V' Rv>H\vo vs\\ bV\'V\ 

Ccurt 
Tear 

1. Ill fhb rr^isti r »mi»i U» wU U ^Ni'V Na n'? 

IS-S? to U' *lwwn i*a .Mim'iUmuvim J.«t ininx*'»« ol 
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Form No. 15. 


Court 

Year 


Rkojstcc op MticRLtiAirBOPS Casss Ttisroszv or. 
iMlruetiont 


petitions restored to tb> 

dftte o{ restortvtioQ noted in t!ie column of remark. 


'•-'-v kinJ, whetlier lOstHutcd 
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Form No. 19. 

Ulqi-stfi; or Exeoutiox PCTmosa Rcccnm (os the ijiuE). 

Court 

Year 

iMlrueliem*. 

AppUcatioas for tran^mUsion o! decrees for execution bejond Uto jurisdiction of 
the Courts passing them should not bo cntcrwl in this Regialer, but must bo entered in 
the Register of Misccll&neoua Cases Roccircd (Form No. 17). 


u .'>uaio«rai orocatrioD* akmooi 

£ cono*««a , S; erecciteJ. with Msbunce. 

s dateo/ioypro- udMcUon 

r l*»tpre- , ‘ «*aine? IrSm ot«Ht«or 

• 2 | c»tlon. ' F'esder. | pleider. niostortbU scnbWu 


Order, iritb 

rCMODS, lof 

ciMioe ot 
proceedings 
nnderthu j 
•pplicAtion. 1 
nod <Ule ' 


Number 

of appeal 
irlth mult 
and date. 



. Form No. 20. 

IlEaisTEa 0 ? Decrees o? otrisn Coorts Recbited for Execdiios pnder 
• Sections 38 ass 30, C.O.P. 

Court 

Tear 


1 

a 

' t3 1 
1] 

Name ot ' 
j de^Mlng 

1 

Number ot 
eolt ontbe 
Ole ot that 
Court. 

Number of | 

1 connected ; bover 
execution or , Court to 

1 mlscelUnecoa { wtUcti eeot 

1 appllcatlcn, U 1 tor e aecu> 

1 any, presenled 1 tioo. 

1 mud* Court.! j 

Natnr* aod 
date of tom* 
muDlcatloD ' 
to the 
decreelos 
Coart (ride 
Fectlonel, , 

CUIM 1 

Amount ot 1 

■y“». 

received. 1 

1 

1 

2 1 

3 , * 1 

1 ® : * 

> i » 1 > 

! 

i 


1 • i 

, 1 

1 

1 


1 1 
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Form No. 21. 

Reoister of Eircunox Petitions Disposed of. 

Court 

Year 

Inelrueltont 

1, Hie date to bo enterrd ui rolumn 4 will alirsi-* be the latest date. In the case 


scut toiaUniul date of rclrsw, for the piiqiose^ of cointnns 31 tuSTofFtateoiMilXo XI. 


1-)»S 


the code Of civa J’lvocERunE.' 


1 s '1 ! 

1 1 

i a ' S Namt o( petj- 

S ' § ttoncr, if«ny, 

^ 1 v;ln“' ^ 

5s "s s& ! 

1^ 1 II' 

< o 5 ( 

^ 2 j ^ j 

1 

1 Kama of da/en- 
dant and of 
hiiVakH 

1 ** 

1 J^irpwf pf cAie 
aad fectlon of 

1 lav 

I 

i Fia»lc>rilerviil]i 
■Lite. 1 


1 fl 1 

- - - 

J 


1 


, Form No. 18. 

Ceuri or MiscBvtAifBOus Cases Disposed or. 

¥«tr 


t 

J 


M- 


If 



/nslruciifius, 

.1^" w>ll sboip all ratoceUandotii cosm />f fiv^rv V?n^J jnsJitulcd 

. _ • Contempt 

tiafft nf*Lff****f*^ ^ orjgmal j’lwtUutions ihoulc! bo coferoj and tlio 

of restoMhoo noted in the column of wmrks. 




AITENUIX C — MAUIIAS. 

Fom\ No. 19. 

llLQi'jTBis or Exeuution Petitions I^cceived (on the 
Covrt 
Ytar 

InatrvelioM. 


2 I It«tuo(<Iectea a.ia. wiih i 

g NumbefoJ v.m,«r ororJerioba Uodeot 

2 connecled I ^^15^ 1 letfcoted. with uaOUnce, 

‘ rsf 


If Is t'o"” 


, »cnWn«U. 


. Form No. 20. 

Register op Decrees op oioEn Coorts Received for Execution dnder 

• SscnONS 38 AND 39. C.O.P. 

CoUTl 

Tear 


1 

" 

NatDfl o( 
the 

decrerlap 

Coart 

Number ot 
sulton the 
Ue ol that 
Court 

■ 

Number ot 
coaneoted 
exeeotloo or 
mlacellaoeous 
■rrbeatloa, U 
sur, umecUd 
la tlds Court. 

Lower 
Court to 
which Kut 
tor eitctt* 
tlon 

Nature aod 
date of com* 
moDkatloD 
to the 
decreelDS 
Court (ntf« 
Section 41, 
CUP) 


3 1 4 


0 

’ 1 


1 

! 





Fonn No. 21. 

Reoister op Execution pExmoNS Disposed or. 


1. llio (IaIo to be cn(rn?d in coIorir 4 trill •Iwsys be tbc btest dute. In the caw 
of jwtitions rcstoml to file, tbc date of ori^nal iiutitation should be enteitd, and the 
date of restoration noted in tbc column of remorVA. 

2. Note in the remarks column the number of jiid^cnt-di btors unpri>oc«d in each 
e.i'«\ the value I’f decree under trliich iuderaent-debtor was irupriwoed and date « brn 
wilt to jtilnml date of release, for the imrposcsotcnlamrwSI twSTufKtatenimtXa XI. 
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ArrnNDfX c — madras. 


mi 


Court 


PoTO No. 22. 

UcaisTER Of ArrEOd rrckited. 


• tbia roister 

Mid noi m H.V V ' ' ‘ ■ 2l) in wbich 

uppcals from o{}j<'J‘ oilers slioum «v '■ >. dated 22nd 

December, 1S93, and Section 2 (2) and Rule 6. Druti A.’ 1, CC.r. 

2. Under item ” 5 Rartkularsot suit and decree appaaJtil from t.deral^ nature 
and value of appeal, with special refcrencif to tlio information rw)wircd br Annual 
Statcoent No a, parts 3 and 4, and J7.G Cueulara Noa 1054 of 1870 ®nd 2253 of 1891. 
In Gisei of appeals against anlcrs having tho force of decrees, substitute the word 
" Ortfer •' for “ Awr " and add after date the words “passed under C-C.P. 

onM.Kifo. ofX 

'i t.~ «— _„Oy- . ..««« .UA.oa i.« to thnt eSect 


do I, Gcr., note 


tho iwonl under 


f 

I 

I 


1. Appeal Ko. 

2. Date of 


of 191 . 

/Presentation 
tFiiiag 

3. Appellant— Name, description, and place of abode 

4. Respoodenl— Name, deseription. and place of aliode. 

5 P.iftirnlan of suit and decree appealed against, IkfTu of Iht Court 
f>/ , dnUd 191 , /n ongimtt Smt of 191 . 

Value of relief. 


Parlifulars of refit/. 


Cfaimed. 
TU. A,l» 


J^rrrrf. 
Its A P. 


Ai'peoUi ayainsl 
RS.A.P 


9. Ifearing, if anj", under Rule II, Ordicr XLI. Schedule I, C GV , and result 
with date. 

7. Date for littpondcnl'i jfrrt appearanre. 

8. .fadgmeat, result, and date. 

9. Objections, under Rule 22, Ord''r Xl.I, SclieilMle 1, C C !• , if anv. file*! by 

whom, and value. 

19 Number of application for reriew (re-hraring) with trsoU and d.itc. 

Frt^h JtuJfjm^nt, if any, irtVA diiJr, 

II, Second Appeal No. of 191 . ItevuU uitb dilo. 


Fomi No. 23. 

Rraisrcn or AiTKite Di*w>«rp or. 

Court 

Tfar 

1. There niu«t bo Unre separata n^lm of aj^als disposn! of, vi*. (1) for money 
or moTTiblr’, <2) under tlie Al virus R»lat« Land Act, 1908, and (3> for title and other 
appeal* 

2. ni* date to be entered in eolomn 2 will afwayv be lb* lalrei date. In the c*»e 
of appf ah rretoml to file, the date of original inrtitntVm rhouM 1* entered. 
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of ddled 

in vriginal Suit No o/31>l < j 
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rr«bft with date. 

7 . Date for Jtefpcndcnrtfrdarprorancf. 

„ , , MnpcJMnt 
Xskil for |]{oj|iondrt>t. 
g. Jodgmenf~'Il«'“It date. 
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9- Objoctioiw Under Rule 22, Order XLI, Schodalo I, GC P , if any, filed 
by whom. 

10. Kumber of Application for roriow (or ro liearing) witli rcault And date. 
Fresh Juft^ment, if any, irith dale. 
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<7oKrf 

Year 
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appeals restored to file, tho date of orisinal institution should be entered 
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. G REm.v, 

Jlrgyilrar, 


KK.and with the 

I Court lias nvle 



■ir 
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ti’ 



SEOCEOTEE. 

'’Z ® ‘° ‘"“ •‘« 

oUtaConn.ftfe 
High Coart ot Judicata. 

fittli .fanxiaiy, jQjg 


H. D. CL IlRiLi,y, 
^fgU{rar. 


rORT ST, GEOEBB GAZEMa 

1912. Paht H., T. lOi. 

NotiJiciUibr). 

XJtuler'* 
ptbvioas sar 

the followin • . .. , 

Oodo, viz. :— • 

m *' ” r<»‘ 

prep»i?tOT‘StoJ,ri^e‘“ " V «SW<TftI l»Ml 

J) Insert as Rule 2&A— Z 

contained in the foregoing mJea, wliero t)ie 

Navnl forces o/wlHi iW‘<Ary rr 

catttcitv w^rifsL f 8 Indian JIarine Service) etiwl [a Iiis oflici-vl 

sumr«on« sending a copy ot tJio 

repaid for oclcnoB’Jcdgjjiojt 
) defendant shall sign end 


Hicii Court, Madras. 
29tb January, 1012. 


H. P. 0. Rru.t,Y, 
liejislrar. 


PORT ST. GEORGE G-IZETTE, 

1013, pAnt II, rp. 13 axd H. 

Not^cation. 

provhions of Part X of the Code of Civil Procedure, lOflS. ond irllh He 

uirt Ji.M rmie 

I ' ’ '. *’• \ I Moion'j rvl'>, 

MS .• — 

“43. fl) IVbero tho property to lie atlaclicd is movcalle pronerfy, oUicr ihan 
agricultnrof p . • • ' . .•.-l-— • ,s«if 

1)0 made by o< . . ■ 

custody Or in ' .' • ■ ■ • 

due custody thereof, 

proridod that when tho property Bcircd is subject fo spik'd/ and nstufsl d'R’Ji. 
or svhen the ezpcn'ie of heepine it in custody U likch to ciccc»l it« \a1ur. tlic pttArliinc 
ofTiccr may rcll it lit once, awl 

provi dwl «i)^o that, wben tho i»ropcr(y attached cooviita »'f h>e^itriclc, s^ieuitBr* 
impicmcnf I. or other articles wha-h cannot conveniently le tvinoni) niid the 
on.cer doi-» not act tiwler the fint pwvUa to Ihi* rwfr, Im W\V at the inifanee ef the 
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judgment-debtor or of the decree-holder or of any person claiming to be interested 
in such property leave it in the village or place where it has been attached. 

(«)'■•- • ... 


(h) In the charge of an officer of the Court, if a suitable place for its safe custody 
be provided and the remuneration of the officer for a period of 16 days at 
such rate as may from tune to tune be ftsed by fho High Court be paid in 
advance. 

(2) Whenever an attachment made under tbe provisions of this rule ceases for any 
of the reasons specified in rule 55 or rule 67 or rule 60 of this order, the Court may order 
the restitution of the attached property to the person in whose possession it was before 
attachment. 

43A. (1) ’Wheoever attached property js kept in the village or place where it is 
attached, the attaching officer shall forthwith report the fact to the Court and shall 
with his report forward a list of the property seized 

(2) If attached property is not sold under the first proviso to rule 43 or retamed in 
the village or place where it is attached under the second proviso to that rule, it shall 
be brought to the Court>house and delivered to tbe proper officer of tbe Court. 

43B.(1) Whenever attached property kept m tbe village or plaeowbero it is attached 
is live-stock, the person at whose instance it is so retained shall provide for its main- 
tenance, and, if he- fads to do so and if it is m chargeof an officer of the Court, it shall 
bo removed to the Court-house. 

Nothing in this rule shall prevent tbe judgment-debtor or any person claiming to 
bo interested m such stock from makmg such arrangements for feeding the same as may 
not bo inconsistent with its safe custody. 

(2) The Court may direct that any sums which have been expended by tbe attaching 
officer or are payable to luni, if not duly dopo«itod or paid, be recovered from the pro- 
cwls of property, if sold, or be paid by the person declared entitled to delivery before 
lie receives the same The Court may also o^er that any sums deposited or paid under 
these niles bo recovered as costs of the attachment from anv party to the proceedings " 
And (2) add the following form to Appendix E to the said schedole, vir. 

“ No. 15A. 

Bond for safo custody of movcsblo proiierty attached and left in charge of ijerron 
interested and sureties. 


(OnurB XXI, Hole 43.) 

Tn the Court of at 

Civil Sint No. of 

.\ K of 

lUJtiHJtl 

CJ) of 

. * - -. ■ ••• f. o' 

•• Ju%. 4.' •' 

• ./r V : ^ 

tb. - p . 


101 . in execution of a decree in favour «/f 
of 101 on the fde of w.** tb- 

left m the charge of the said U.. 

Now the eonditio’i of tins obligstion is that. >' «’.* cU. ■ 

•Mvoiint for and proibice when Te^uitT.n<forT. - 
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fbWil'SfSifif' "V “7 '«r"‘ ‘if™'. »'™ 

owj^atjon fibail he tokI s otlicnnse it shall remain in full force. 


rj. 

K.L. 


tlur 


Signed and deJirered hj- the ahoro bounden 


Uigh Court ot Judicature, Madras, 
CtJi January, 1013. 


ja the presence of • 

H. J). C. Bsiiir. 

Jlfffi'slnr. 


FORT ST. GEOJICB GAZETTE, 
1314. Part II., r. €70, 
Ndificalia'i. 


• . • ■ IV 

viz. • — 

Cl) Bo-number rule 13 as rule 13 (1). 

(2) Add the following as aub-rule (2) <o rule IS i— 

" (2) The prorislons of section 5 of the Inditn f.imitfli/on Act, shall 
apply to applications under swh- rule (ll.“ 

C. C. MACJfAV, 

}t(i}Nr!ir. 

High Court of Judicature, Jlaflfa-s, 

2411. March, 1014. 


FORT ST. CEOKGE GAZETTE. ' 

J9J4, Part If., r. 1115. 
yolijicalton. 

Umkr lb-> provi-ions of r.rt X of flio Cbil. of Ciiil “'’."i'L'i” 


I. For rales 3 and 4 ot Order XXXII of Stlolnfc I of Ite I ah of oi v;. . • 

WOS. sotefllnfe.-- 

. • • ■ ■ 10 j*alt /or the inmor. 

, ' .ly 1)0 oWahinl ujs'rt 

, ' • f ' ’ . . 

• . . iig the l.sct that tW 

• ■ ’ , ' , ^ . . in the buH wWrr’*' 

to th.tt of the minor and that he ts a tit person to Ixtsoappojnt^^- unljfT 

fnrt R,.,. «inl« fhFv T.nn,A «r *».« on whom Tioticc hM lO hO #«T«l UTlOrT 


• Vgsl 

(.'»> .No onler eh/ill be m«Mlo on any ajipiication uiiut'i in*-' i»le jhat 

to an} Ruanlisn of the tnlimr appolnlwl or drclaml by an ftuthoniy rt i 
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next friend of o minor or &s liU puardnn for ll)e tnit : 

Provided tliab the interest of that person is not Adverse to that of the minor and that 
he is not, m the case of a next friend> a defendant, or, m tho cose of a guardian for the 
anit, a pl^itiff. 


u lor tue inuior ^ wuuuiu luai, uuuuier jicibou uu iwinutieu lo avt oi ou ap])ututeu, (vs 
tho case may be. 


of any fund m Court in n-hich the minor is interested, and may give directions for tbo 
repayment or aliorvance of tho costs as justice and the circumstances of the case may 
require. 


II. For Form No. 11 of Appendix H to the Code of Civil IWcdure the following 
form is substituted : — • 


Jiolife to gtiardinn appoinUd or declared or lofaHttr or other natural ^Kanfian, or to the 
person tn charge of the minor. 


(Ordeh XXXn, RntE 3 (6).) 


Guardian appointed or declared, or father or other natural guardian, or person in 
charge of the mmor. 

Whereas an application has been presented on the part ot the 
in the above suit for tho appointment of a guardian for the suit for the said minor, you 
ftro hereby required to take notice that, nnlcaa viithln days 
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Form No, llA. 

Nolice lo •proposed guardian. 

{Orpcr XXXII, Ri7I.e 4. (3).) 

(me.) 

To 

residiog At 

Take notice that the aborc-named petitioner has made an application to this Court 
to appoint jou guardian for the suit of mioor dcfcadaot 

in Ko. of 191 , and that the said appheation vii( 

ho heard on the day of next. 

Given under my hand and the «cal of the Court, this day of 

191 . 

— - f'-xxvtr ' ..p... j... 


• • 

appellant or respondent in a matter ptaiding before the H/gh Court m iW 
iarirdictjon, except m cases under appeal to the Xing in Couacij. shall l» 
a gaasi-jndiciM act within the meaning of Section 

cedttre and may bo porfonned by the Registrar, provided that con M ^ , 
iinfl applications presented out of time shall be posted before ^ 

*’ Serovfi 

Hieli Court of Jcdic-atiiro, Madras, 

29th May. 1914. 


FORT ST. GEORGE OAZtriTF.. 

J9I4, Paht IE. r. fS/4 

Notipcoiion, 

...... r. ..t..-, tftna nnrl nilli the 


!• - \\\;. : ■ ' • . . ■ 
as it thinlfs fit, to translate accounts and other docniwms v.u.v.>» 

,)l Iho Conct , , „i,wo io H', 

(2) Hie report of the Commissioner ehaD bo cmcnc 

part of the record « *t •. n^tri- the O'url "’•'•I' ofdvr atifh 

(3) Before iasning any Commission ander J'/V, to N*. »ri«hin a 

sum (if any) as it tbinics inwonablo for the , (jmtdnre or for whfwr kneRt 

lime to bo fixed, pihl into Court hy the party at whes-r vnsu 

the OomiitTOion is isstv*j. f’, O. 


Iliffh Court of Judicaliirr, Mmlra*, 
2n*f Orlolicr, )M4. 
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FORT ST. GEORGE GAZETTE, 

1914, Part II.. r. 2033. 
yolijleahort. 

Under the provisions of Section 122 of the Code of Civil Procedure, IMS, ajid ivitb 

1 : 

(2) The Judgment may be pronounced by dictation to a 8hort>haiid writer in open 
Court, where the presiding Judge has been specially empowered in that behalf by the 
High Court. 

r— O*"*** yx **" »- -*v-*>*”*-A . 

. s pronounced and shall be 

•twarda bo altered or added 

C 0. Mackav, 

Regiftrar. 


High Court of Judicature, JIadras, 
0th November, 1014. 



APPENDJX D. 

liOaffiAY. 


Urd£rj}, etc., op the JUomdav Oovernment a:<s> the High Covet, Bosiba^', 
UinoEB TUB Code op Cmt Peocedtoe, 

CoEBEcreo w* to 1st DecatBoi, 1914. 


aubjcct. ' dumber Aod ddte. 

Ajipointuig, tuth tclereace to Section Na^SD7, Jod. 
eorrespooding to Section 65 (I) of the Bate, 23. 2. 05. 
Code Met V of J003), the Surat Ciril 
Jaii for tlio Courts in the Broach BiMrict 


1005, jj. 1320. 


Hotiitcatioa under Section 55 (2) of the 
Code (Act V of lOOS). 

Declaration under Section corresponduig hio. 5000, Jud. 
to Section 58 of the Code (Act V of lOOS) Date. S4. 5. SO. 
as to tho execution of decrees in certain Ko. 1771, Jud. 
cases Bate, 1C. S. 61. 

Ho 4520, Jud. 
Bate, 2i. 7. $2, 

No. 702, Jud. 
Date. 0. 2. 92. 

No. 2053. Jud 
Bate, 12 4 02. 

No. 8030, Jud. 
Date, 27. U. 00. 
No. C218, Jud. 
Bate. 20. 0. 07, 
amending the 
ttboTO Nos. 3 BOO, 
762, and 8030. 
No 6210, Jud. 
Bate, 20. 9. 07. 


Rules under Section correepoudins io No. JOO. 
Section 70 of tho Code (Act V of lOOS) Bate, 24 1. 80. 
for tninsiaission of certain decrees from 
Court to Collector and for their execution. 

Ditto: now rule for Role 2 of the above No 
ades. Date, 23. .... V-. 

Bitto; modifying Rule d Olid suhsUtuti/ig No.3132, JuA 
newrulesforRiilesTand Ilof theabove Datc.S 6.83. 
rules 


No. 1139A. Jud. 
Date, 10 2. 80. 


1010, p. 1012. 

1860, p. BID. 
1531, ^ 140 
1582, p. 657. 
1592, p. 120. 
2S92, p 548 
1000, p. 2429. 

1907, ?• 1627. 
1007, p 1637. 

1880, p. 06. 

1902, p. 331 
IS83, p- 338. 

IS&O.p- 2H 




Ditto . modifying Rule II. 
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'•utijfct Yctf «tHl pjge o{ tbe 

Xambet and dale Bunibs}' tiovt tiazctle. Part I 


Rales under Section corres{>oiidiiig to 
Section 70 of the Code (Act V of 1903) 
for transmission of certain decreea from 
Court to Collector and for their execu- 
tion. Amending Rule 11. 

No. 6137, Jud. 
Date, 17 9. 83 

1883, p 695 


Ditto; New Rule 12A. 

No 32S0, Jud. 
Date. 11.5 85. 

1885, p. CJl. 


Ditto: cancelling para 2ofRuIcl2A 

No. 2890, Jud. 
Date, 29. 5 90. 

1890, p. 510. 


Ditto: catLCclling the last para, of Rule 
12A- 

No. 3341A.Jad. 
Date. 18. 6. 93. 

1895, p. 613. 


Ditto: New Rules 16 and 17. 

No. 02. Jud, 

Date, 8 1.90. 

1890, p 3$. 


Appointment under Section conespondmg 
to Section 85 of the Code (Act V of 1003). 

No 6789, Political. 
Date, 10. 10 89. 

1889, p 873. 
1913, p. 512. 


Ditto : under Section correeponding to 
Section 03 of the Code (Act V of lOOS). 

No. 0316A,Jud. 
Date. 20. 11.06 

No. 6), Jod. 

Date, 7. 1. 07. 

1900, p. 1710. 

1907, p. 3a 


General Rulee, etc., under Section corro- 
apondlng to Section 122 of the Code (Act 
V of 1908). 

Exemption from personal appearance in 
Court under Section 133 of the Code 
(Act V of 1908). 


Rules and Orders 
complied and 

issura under the 
autbonty of tbe 
Bombay Digit 

Court. 

1912, p. 1220; and 

1913. p. 233. 


.VsKULSIZKTS, ALT£RAtIO>S AND AdDIUOSS TO TUB RODES IS THE FlBST 
ScnEDDLE or THE CODE UADE BT THE HiCB COOBT. BoMDAT. 

THE B05IBAY G0\T:UNMENT QAZETTn, 

1910, Pa«t T., pp. 1490 akd 1497. 

2I!sc<Uan(ovs Nvlificaliom, AppointmtnU, tie,, hy //is J/fl/w/y's lUyh Court o/ 
Jv<\\enlvTt (ApptUale Side). 

No. 2030. — ^Tho following rules Laro been ma«1o by tbe lligb Court of Judicature 
at Bonibaj’, in cTcrcUc of the powers conferrej by Section 122 of tbe Code of Civil Pfo- 
cedure, Act V of 1903, aud have received the sanction of IIis Excellency t!ie Covernor 
in Council and are pubbshed for general information : — • 

Rule 1. 
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where ho U naidmg and may be sent to him by the Court by post for atkooR • 

icugment. An acknowledgment purporting to be signed by the defendant or an endoree* 
inent by a postal oenrant that the defendant refused service shall be deemed by fhc 
^urt !<wuing the aummons to be jn-imd^cie proof of Bervjce. In all other cases the 
Court shall hold euch inquiry Os It thinks fit and either declare the Summons to have 
been duly ftcrvwl or onicr such further service as may in its opinion be necessary." 


• • 'Jivil Procedure Code of 190S, 

■ * ■ High Court, Appellate Side, 

‘ Wiero on a memorandum of appeal presented mthin the time prescriled 
for the same, tl . ’ ■ > » i- 

the time being 

Re^trar may . • 

part as the wise may be of such Court-fees and may admit the appeal 
to the register ewn though the subsequent payment of Comt-fee may 
have been made after the time prescribed forpresentntionof the appeal 


Clouse (a) of rule 2, Order III, be amended to read as follows }— 

“ Persons holding general poners-of'ftttoniey from partiM not resident \nlhm the 
local limits of the jurisdiction of the Court within which limits the appearance, appli' 
cation, or act is made or done, authorising tliem to make and do swch appearances, 
applications, and acts on behalf of such parties.” 

Runr IV. 

Form No. 10 in Appendix B, Schedule T, of the Civil rrocediire Code of 1908. 
be amended to read S3 follows : , 

“ To accompany Returns of Summons of another Court (Oroer V, r. -a;- 

Read proeeetling from the . , ,t 

for service on in Suit No. of 19 of that 

Read Serving Officer's eudorEement stating that the 
proof of the above having been duly taken by me on the oath of 
it IS ordered that the bo returned o 

with this proceeding ),ff.n 

I hereby deeb-we that the said summons on 
duly served. judgz- 

Notk.— T his form will be applicable to process other than aummona the ecrvioe of 
which may have to be effected m the same manner ” />«.,/ 

Registrar. . 



Bombay, 9tb September, 1910. 



APPENDIX E. 


ALL.\HAUAU. 

U.r GovirtMiKsr’s OuuEas, vtv . 

ITyCEB TUZ CoDB OF C‘l%ll. l^OCBDUftfc, 

Corrected vf to DccEMutii. 1914-. 


subjert 

Xotiiic-itiou uniler Secttoa 55 (2) of th« 
Code (A«rt. V ot ItWS) m to pofeon^ "klso 
Eh&U not be liable to &r«9t m execution 
of decrees 

Rules under Sections Cil and 70 of tie Ccdt> 
(Act V of 1908) for transferring to 
Collector execution of certain decrees 
and rules of proccduro therefor. 


Santitonlng exercise of potrers under 
b'colioa 93 of ibe Code (Act V of 1908) 

llxcmpting personal appearance in Court 
under Section 133(1) of the Code (Act V 
of 190S). 


Empowering certain Courts to appoint 
f^mmUsionere to taVe aS'idavits, nie 
Section 139 {c} of the Code (Act V of 
1008). 

Notification appoiotuig Munsaruns of 
Civil Courts in tho Provmco of Agra 
to rcceiio applications for execution 
underO XXf,r. 10, of theCode(Act V 
ol m). 


.Number and dsle 
No 654/Vn-217. 
Date. COW 


No I887/f-238. 
Date, 7. !0. 11. 

No 1353/1-238. 
Date. 12 7. 12 
No 2538/1-WC. 
Date, 20 11 13. 

No l622/VU-t47 
Date. 0. 12 12 

No. lAlI-233 
Date, 1. 1.09. 

No DIBAU-SS. 
Date. 8. 0, 09. 

No 707/VII-215. 
Date,2S6. 11 
No. 1429/VII-52! 
Date, 16 11. 14. 

No. 3869 
Date, 7. 12. 10. 


No 2207. 
Dale, 29. 6.11. 


Direction under O. XXX, r 48 (1) of the No lOaSA’^fHO*.' 
Cotlo (Act V of 1908) as to semco of Date, 12. 8. ll. 
notice of ojtlor attachuig the salary or 
altouanw of pullw ofTioffs. 


WIO, Eait 1 p 530 


lOJI.Darll.p 1003 
1912, 1’act I, p. 649 

1913. Parti, p. 1293. 

1912, Parti, p. 1249. 

1909, Part I. p. 5 

1909, Part I, p. 774. 
1911, Part I. p. 474. 

1914, Part I,p. 1626 

1910, Part 11, p. 
2077. 


1911. Part 11. p 
1073. 


1911, Ihirt 1,1% 777, 
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ANNUtMIlNTS, At.TER\TIOSS AJJH ApDITIONS TO TI1K lllUa IV THE I’lRST 
SOltRDULn OF THE COHE MAt>n BV THE ItlMH COOT.T, ALL.HJ.jB»D. 

THU u.x*. GAZirrxE. 


1913 . Paiit II , r. 323 . 

^loli^cafion Xo. 712-3J(aj (S. Vnkil tht 27lA I'ehruanj, 1013 

In contimtation of * . 7 * ' 

1013, ftnd unilcr Sootion • • • • . 

ndditlOQ is nude fo iho r .* *,:<*; 

section : — 

To Order XXI, rule 126, fta»l— 

Provkled that, when llio amoimt docs not exceed Ils.5, it may bo paid to the 
S^hna hy money orxlor on lequiiUion hy tho Amin, and the presentation of the certificate 
way bo dispensed with." 

N B.— In the ftbovo-mentioned notification No. 2S5-35 (o) tho above addition was 
I'wblistiod lor infonnition and objection of persons interested. 

N.B —Tlie above-mentioued “Rules Iraroed by this Court “ are contabeU in a 
book pubUsltc^l by the High Court, Allahabad, and reproduced at p 739, jvd. 


Sottficahon So. t$2t/33 (rt)-l!. DaUH AllahahaJ, ihe 21f^ Nc«m6<r, 1911. 

. ^ »• t.i. 4 4l .. c»>> August, 

\ ’ ... ■ aedtrirb 

. * . . for those 

at present m use ^ qn,» 

(1) substitute tho following Tor Form Ho. 5 (11 C.J, rorm, Part Wlf, Ao> 71) w 
Appendix H of tho eaid Ode. 

No. 5. 

Lifrt of documeuts ptoducod by (order 13, Rule 1) 

III tho Court of • at District. 

Suit No. of 19 . T,, • * » 


Lkt ot documonts pmfajml »iUi tbo phial (or *1 first Iratiiig) oa Wolf oti>I->roliff 
(or defendant) 

Thu list was lUc*l by 



Sisoatoroolportyw!*"''" 
producing tho li*t. 
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(:2) Substitute tlic fuDowiug for tho form nWatU iii u'-c (It <’<) lomi. i’flrt IV, 
Xc*. 26) under Order XVIII, ruJo 13, And Order XX, rules 4, 6, am] 7 

“ ETi'dcnce, jud^nent, and decree (Order XVIII, rule 13, and Order XX, rules 4, 
6, and 

Suit Xo. 19 . 

Present 

JuJjt of Small Cauft Couri, 


QiteotuX'titatiuD yimeorrUlutlff Jcffodinl j AnuTontoteJjiin 

15* A j r. 


Deetsion. 

Coslja-ATJea 

Its A. r. ■ 


Date I la who's (arour AcaiutwhoB Amount derrred 
Ils A P 


Orders before first boAriou 

Qaim Reply 

Issue 

(On reverse of form ) 

Eridencc for plAintid Evidence for defciidant- 

Findfug 

By order of the Court, 

0. It MuiiRtv. I.CS. 

Sfgittrar. 

X.B. — ^In the above-mentioned uotUIcattoa Ko 3577/35 (a) tho ahoio subsliiuted 
forms were published for inlormatjoii and objection ol persons Interested 


Book of Rules framed by the BIgh Court of Judicature, North-Wesiern Provinces, 
under Section 122 of the Code of Civil Procedure; Act No. V of 1908. 

These rules have been framed undir Part X of the Corfe of Citt'f Proerrfurr, Att Ko, 1’ of 
190S, oH<f form part of the FtrsI SehetMe of the tauj Act. 


CO'tPAK VTIVE Tabi r 


Of Beferenoo to lliiI<-sof tho Jtli uf .Ipnl. 1891. 


l.iile* of tlw Itliof 1 

j 

M Iten to 1« foBuJ j lletnarL* 

I 

I 

11 I 

Oi\]ir.\‘\Vll.raIe9 

•>> p 

Unler V, rule 3! j 

2S, I’JW 2 1 

Xotc U> I'nter V, rule 27 


Unh-r XIII. rule 13 


Or.UrXIir.niIel2 < 


Onirr XM, rule 22 1 

01 1 

Unl< r Xi.\, ruK’ 4 } 
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Oia3’AMl3Tx Takxj: icc/tUi-nvic'. 


Ord-r XIX, fsl* P 
Orti'r-XLS,Tcl; C 
ftrd'-r •3lL\. rale I 
tfrt-rXlXml.-s 
Ord'-r xtdt y 
Onfcr XlS. miff Jt» 

XlX miff II 
(trd-rXlXrnlelS 
ttzd^iXlX. rcl? 1$ 
t*Tri'T XlSi, ndr Ji 
Urr}^ XJX rsl- 15 
»Jfd'TXX,nil-5I{I} 
Ordtr XX, rnl- £1 (®j 
Order XS* nsle £2 (3) 
Order XX rele «I (4} 

Ordi-r XX rol“ £1 (5) 
Order XSi, ride I W 
Order XXI, role JM 
Order XXI, rale IK 
Orfer XA'I. rale 1(>S 
Older XXI, rale W 
OTd»rXXI.nxIel20 
«irder XXI nsJe UJ 
Order XXJ, role H2 
Order XXI, nje 1 J5 
Order XXI, JTilff Jl^ 

Order XXJ, rale JI5 
Fona Xo. 43. Xpj^adii E 
Fons Ko. lO, Appendix H 
Fona Xa. I J, Appendix F 
Fona Xo, 15, Appendix F 
Order SLHI. rale 5 
Order XXZ, rule® HC 130 
Form Xo- St*. Appendit B 


Xozi: TO OfipER F, Etnx £7- rran'’- 

A list of lieadsof offiew to aliora gudiinoosJ^ shall be Pea^ & * 1 ^“ 

Compaoies warKsgia *ioIe or io w tb^seItmrulCffS 

of the G^eral Boles ICtri]} of 191 J, 


3f. An 
la the form j 


all I 

OritrXltl. .jj, 


, fie 

^°UtT‘ 


Order AlU. ^ Ij,f, i# 

Every documeat not written io fhe court 

'«}inthaplaintor(*)»tthefir8thffaiwgort0 corJ«l 1 

aar suit, appeal, or ptoc^g. 

locument into ths coart rer^ulv. If X rer=jan ot jv« 

«dar hot in ohaw^ 

•toll Iwaccompanfed by a correct trnn-htcrai 

^ter. ^ ^Scri!^ 

shall, in addition to making the endor^n 
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rule 4 (1), mnrk such document Trith eerial figure*} in tho case of documents admitted oa 
evidence for a plaintiff, and Trith serial letters in the case of documents admitted as 
evidence for s defendant, and ahall initial every such serial number or letter. When 
there are tno or more parties defendants, the documents of tho first party defendant 
may bo marked Al, Bl, Cl, Ac., AAl, BBl, Ac , and those of the second A2, B2. C2, 
Ac., AA2, BB2, Ac. \M)cn a nnmber of documents of the aarne nature is admitted, 
as for example a series of receipts for rent, tho whole senes shall bear one figure or 
capital letter or letters and a small figure or small letter shall bo added to distinguish 
each paper of the series. 

Order AT/. 

22. (I) Saveas provided in this rule and in ruIo2, tho court shall allow travelling 
and other expenses on the folloudng scale j— 

(n) In tho caso of witnesses of the class of cultivators, labourers, and menials, 
SIX atmas a day : 

(6) in the case of witnesses of a bettor class, such as zamindars. traders, pleaders, 
and persons of corresponding rank, from eight annas to two rupees a d.n , 
as tho Court may direct ; and 

(e) ill tho case of witnesses of superior rank, including ofBcors of Government 
in receipt of a salary of not less than Rs200 a month, from three to five 
rupees ft day. 

(2) If a uitneas demand any sum m excess of wLat has been paid to him, such 
sum shall be allowed if ho satisfy the court that lie has actually nod nece<!3arily meurred 
tho additional expense. 

IlLUSTR ITIOK. 

A post oflloo emplo>4 summoned to givo evidence ls entitlcil to demand from the 
party, on whoso behalf or at whoso instance he is Minimoncd, the travellmg and otlier 
expenses allosred to witnesses of the class or rank to which be belongs, and in addition 
the sura for which he is liable as payment to tlio substitute ofQciating during hisabscnee 
from duty. The snin so payable m respect of the substitute will be certified by tho 
official superior of tho witness on a slip, which tho witness will present to the court fiom 
which the summons issued. 

(3) If a witness bo detained for a longer period than one day the expenses of 
his detention shall be allowed .at such rate, not usually exceeding that payable under 
clause (1) of this rule, as may seem to the court to be reasonable and proper 

Provided that the court niav, for reasoas stated m wvitinp, allow e\|)<»ii'es on a 
higher sc.alo than that hereinbcforo prescribed 


Orrhr XIX 

4. Affidavits shall bo entitled In the court of at (naming 

sill h court). If the afildavit bo in support of, or in opposition to, an appbcation resjicet* 
iiig any c.ise in the court, it shall also be entitled in such case If titcre bo no such cu.*'(' 
It shall bo entitleil In the matter of the petition of 

5. Affidavits shall bo ihvideil into paragraphs, and every paragraph ahall be 
nimibercil coneecutively and, as ne,arly a.s m.ay be, shall be lonfin^ to a distmct portion 
of tho subject. 

6. Every person making any affidavit shall be described thereui in such manner 
.as shall serve to identify him clearly ; and where nece«««ry for this purpose, it shall 
contain the full name, tho name of his father, of hts caste or religious persuasion, iiH 
rank or degree in life, his profession, citlling, occupation or trade, and the true place of 
his residence. 
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knowIoJ^e, lio mnal do so d/rectl^snd posilirslf, csiog tho words “I affirm "or “I 
make oath And say.” 

I«jj 9. Except m intorioculory procefdings, Aflldavits shall strictly Le confined to such 

facts as the declarant is able of his o\rQ Jaion ledge (o prove. In intorlocntory proceed* 


jicrson or i)crsons from whom ho received such information. Hljen the application or 
the opposition thereto rests on facts disclosed in documents or copies of documents 
produced from any court of justice or other source, the declarant shaU state irbat is the 
sourco from which they were produced, and his information and belief as (o the truth 
of fho facts (iLSclosed in such documents. 

f«?j 10. \\Tien any place is referred to in an affidavit, it shall ho correctly described. 

When u> an atlidavil any person is referred to, such pereon, the correct name and address 
of such person, .and such further description as may be sufficient for the purpose of the 
idcntUicAtion of such person, shall he given in the affidavit. 

(«ti 11. Every person making on affidavit for use in a civil court shall, if not personallj’ 

known to the iiorson before uhom the affidavit is made, bo identified to that person by 
‘ .... ,v*i _•,*, state 

31 tho 


[•91 



» .» — — «a;4-.nf {» nhniit to be made shall, before the 


w,rnrr> n-hom an oUidavit u n 


. y,r.A rrl^tce WllCtl 


(»7(HJ 


Ordtr XX‘ 


.ifCTCO or order 
ft court of 
h decree or 
to be 
nnd 
. lafe 
the 
"Tor 
•ree 



AVi'EKDlX 


Ifiio 


or onJcT 13 At \an.iuco with the iuilgaient or conlAms unno dcrtcal or arithmcticai 
error. Snell oiijrction shall state clearly what the error, defect, or eanance alleged, 
and shall be signwl and dated by the person making it 

(2) If onj ancli objection be fil«l on or before the d.iio spocihed in the notice, (77(2)J 
the Munsanm shall enter the ca«o m Iho earliest wceWy list practicable, and shall, 

on the date fiseO, put up the objcetion together with the record beforo the Judge who 
pronounced the judgment, or, d »-aih duilpc has ccawl to bo the Judgo of tho court, 
before the Judge then presKling 

(3) If no objection has been filed on or before the <!atc Epccificd m the notice, f7'(3)| 
or if an objection has been filed and dis.»lloireil, tho lilunsarim shall date tho decree as 

of tho day on which tho judgment was pronounced and ohall lay it before tho Judge ’ 
for signature m accordance with the prorjsions of nilcs 7and H 

(4) If an objection has been duly filed and has been allowed, the correction f77(»)l 
or Allcralion directed by tho Judge sJiall b© made. Crery such correction or aUcratson 

in tho judgment shall bo made by the Judge m his own liandimliog. A decree 
auendctl In acconlanco with thecomction or alteration directed by the Judge sbaUbo 
drawn up, and tho llimsanm shaU date tli« decree as ol lb© day on which the jodg- 
inent was pfiMiounced and shall lay it before the Judge for signature in accordance 
with the piTjs’isions of rules 1 and 8 

(15) When the Judge signs the decree he shall make an autograph note stating (77tt5l 
the date on which the decree was aignwl 


Order -X-Xf 

J04, \Vhea the certidcAte preaenbed by section 41 b itceiwed by the court which f**> *J 
sent tho decree for execution, it shall cause the necessary details as to tho result of 
execution to bo entered in its rcgislcr of ciril suits beforo the papers nr© fran'mitted 
to the reconl room. * 

105. Ererj attachment of moroablo properly undornilo43, of Kegotiablc InsIrW' 1**1 
ments under rule 51, and ol immorcable propetlj under rule 54, shall be made through 
a Civil Court Amm, or bathJ, unless special reasons render it ncccssaiy thatanyothci* 
agency should bo employed ; in which case thoso reasons sh-all be shifctl in the hand* 
writing of the presiding Judge lumsclf m tho order for atlachmcot. 

IM. Wlieatho property which it is sought to bring to sale is immoveable property Bkenrit i.l 
mthia ths defutUlon of the eaiiie contained m the I.iw for tho time being in force rclafing 
to the registrotlott of documents, and the decrio is not sent to the Collector for execution 
under section 08, tho court, beforo ordering a 6.sle shall call upon IheSub-Uegwlrar witliln 
w hose 8ub-dutrict such propcrlj is situate to search his register* and report os to what 
incumbrances, if any, it appears from the registers to be liable 

•tor, Wl«t© an application is luiule for the safe of Und or oi any interest in l.sn<}, 
the court sliall before ordering sale thereof, call upon the parties to etatc whether sucfi 
land js or is not ancestral land withui the meaning ofr Notification No. 1887/1-236-10, 
dated 711i October, IPll, of tho TiOcal Govemmenf, and Phall fix a date for detenmniug 
tho said question. 

On tho divy so fixeil, or on any dale to wbirh the enquiry may have been adjourned, 
the court may t.sko such evidence, by affidaTit or otherwise, as it may deem necessary r 
niid may nWi call for a report from the Collector ol the distnct u to whether such Und 
or any portion thereof is ancestral land. 

After con'idering the ©Tidcnco and tho report, if any, the court shall determine 
whether such land, or anj't and what part of it » is austral 1.111(2 

Tho result of the enquiry shslj bo noted in an order made for lli© purpose by the 
presiding Judge in hU own haiulwTitmg 

lOS. Wicn the property which it is sought to bring to sale b rcTooue paying orf*i.Mra.>.} 
rci enue free land or any interest tn such hind, and tW decree is not sent to the Collector 
for execution under section C8, the Court, before ordering « site, (hall sbo rail upon the 
Collector in whose district such jiroperly j» sllnatr to report whether tl»e property b 
subject to any (and. if «o, to what) cutstoaduig cUimi on the part of Covenwaent. 


• TliUnile sltl MC txnneiolo for«1IHtlie W }snv»rT, tS12 
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[»s. para, i.] 109. The reports of the Sub-Rcpstcar and Colfector eliall ho open to the inspection 

of tho parties or their pleaders, freo of charge, hettreen the tirno of the receipt bv the 
court and (ho declaration of tho result of the enquiry. 

Ko fees nro paj.ablo in respect of search and report hy tho Sub-Keristrar .snil 
Collector. 

l»«,para.».l UQ. The result of tli 6 enqiuf 3 ' under mJo CG fihall ho noted in an order wade for 
tho purpose by the presiding Judge in his omj h.'indnriting. Tlie court may in i(s 
discretion adjourn the inquiry, proi'idcd that tho reasons for the adjoumment are stated 
in TCTiting, and that no more luljoummcnts are made th.sn are necessary for the purposes 
of the inquiry. 

f**J 111. If after proclamation of the intended 8 .Uc Ji.ss been made any matter is 

brought (o tlio notice of tho court nluch it considers material for pureha.s(.rs to Jojob', 
tho court shall cause tho same to be notified to intending purchasers when the property 
is put up for sale 

(•’1 112 . ' ” 

first mstam 
e'cceution, 

fhev shall either wholly or in iwrt l>o omitted therefrom. 

113. When jtcnnLssion Ims been given to a decrcedioldor to bid for property the 
court ordering the s.ale sfi.all infonn (ho officer appointed to conduct the sale irhelier 
there me auv persons, in addition to the decree-holder, entitled to share m the sale 
procceiN 

114. irheneixT any civd court has eofd, in cwcut/oii of a decree or other order, 

miv'hoiiHO or other buildmceituaterl within the limits of a iihlifflry Canfenweat oration, 

• Officer of 

0 or other 
jliec shtiU 

cotUain full particulars of the proj>erty sold and OJ i«e iiauie a*.u ' the pnr- 

(UflAl .... .v,!..., i^^TVct ol T5hich Uw to Lo tsken 


. .... .. thr. attachment of hve.s(ock or otner 




debtor on hi3 funusliing security, or m custoth' and to proouw 

jK-rson wiflinfi to nndertatc tho re^ponsibjhty of its custotij 

renuircd by the court. .^fnvlllcd for m the inmmer ****f^'^^j 


M ■ >" Mlwnlmito lij- 

a copy of the entry. , - ,yi„nd-kecper as nf"rc- 

119. TVw pv<.r\ animal conunittril to the cuslc . 
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vVnd tho sums 6o levied shall Lo sent to tho IVcasury for credit to the Utmicipal or 
Dutrict Board, aa tho caso may be, under whoso juriodjctioii tlio pound is All such 
sums shall be applied ui tbo eamo iiianncr as fines levied under section 13 of the said 
Cattle ^^spass Act. 

120. The pQunrl'kceper sliall take charge of, fecil and trntet, antiaals attached (A^stRdlx A 
and eoQunittcd os aforesaid until they are withdraun from hu custody os bercinaflcr (‘11 
provided and lie shall be entitled to bo paid for tbeir mamtenanco .at sueb rates as may 
be, from tune to time, prescribed under proper autbority. Sueh rales sb.all, foranunais 
specified in the section mentioned in the last prceedmgrulc, not exceed the rates for tho 
' ■ ‘ ‘ ‘ ■ ' In any case, for »pec»! reasons to bo 

-ment to be made for maintenance at 

Idf. ihs cuarges nerom autuoriseu lur the maiutenaucc of livc>s(ock shall bo(Ap»«nditA 
paid to tho pound*keepcr by the attaching officer for the first fifteen (Ia>s at the tuuc the (‘''1 
animals are comoutt^ to bis custody, and hereafter for such further period as tlio 
court may du cct, at the commencement of such period Payments for such maintenance 
so made in oxcevs of the sum due for the number of da>'s during which tho anunab may 
bo in tho custody of the pound-keeper shall be refunded by him to the attaching officer. 


rule U8. 

1^. For the safe custody of moveable propertt other than Inc-stock while under fArpentfU A 
attachment, the attachmg officer shall, subject to approval by the court, make sucb (‘>J 
arrangements as may be most convenient and economical. 

124. With the permission of the court the attaching officer may place oue or more fAtpindix a 
persons in special charge of such property. (>^1 

12j5. Tho fee for the semcea of each sucb person shall be payable in tho manner tSppmtfr* a 
prescribed in rule UC. It sitall not bo lcs<> than two annas, and shall ordmarily not be 
more than three and a half annas per diem Hio court may ot its discietiou allotv a 
higher fee ,* but if it do so, it shall state in writuig its reasons for allowug an exceptional 
rate 


prcsicluig Judge 

rrovidcd that, where the amount does not exceed lU 5, it may be paid to the Sabita 
by monej order on requisition by the Amin, and the presentation of the certificate may 
be dHrciised with. 

127. Uhen in coiiscquencoof an order of attachment being withdrawn or for some (AfsmSiz A 
Ollier reason, the person has not been employed or has remained in charge of the pro- (‘^1 
jierty for a sliortcr Unio than that for wbich payment has been rondo m rewjiect of his 
scriiees, tlio fee i>aid shall be refunded in wboleorinpart, as thcco^omay be 

128. I'ces paid into court under tlio fotegomg rules shall bo entered u the Bcgistcr (A^ptnCiz A 

of I’etli Receipts anil Repayments. tUJ 

129. ^Vlien any sum ierjed under rule 1 19 is nmitled to the treasury, tl shall be [Aspiesa a 
accoinpaimxl by an order in triplicate (in the form given «s form 9 of the Sfoiaicijial 
Account Code), of which one part will bo forwarded by the Treasury OlHciali to the 
Di'triet or Munieijul Board, os the ca*o may be. A note that the samo has been paid 

info tlio Treasury ns rent for the u«c of the pound, will be recorded on the extract from 
tho jvias book 

130. The cxi'l of jwjvmng attached property for wle, or of conveying it to the {Arptnni A 
ptuco wheroit is to bo kept or sold, shall Lo p.ny3»ble by iheiloerre-boldcrtothoattachuip 

ofliecr. In tho ev'ent cl the deinx -holder Isiluig to jwoTiJe the neccMory iunds, the 

S £ 


K 

k 
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Qttacbing officer Biia,tl rojjort liis default to tlie courts a&d the court may thereupon issuo 
tin order for tlio withdrawal of tho attachment and direct by whom the costa of the 
attacluncctt are to be paid. 


fii/ 


Order XXVII. 


9. Iq every case in which tho Government Pleader appears 


for the Government 
I-— •— the pro* 
, he shall, 
him and 
I may be, 


TrrtE OF THE StHT, etc. 

r. A. C., Govemmeat Pleader, appear on behalf of tho S’ecrcfaty of S'tate for rjidu 
lu Council (or tho Govermaent of the United Provinces, or as the ca«e ma\ be) Responilenl 
(or &C,), io tbo suit .♦ r ,r t 

or, on behalf of Ibo Government (which, tinder Older 27, rule S (I) of ActJio > w - 
IQQS, has undertaken tho defence oHbo suilj, respoedeat (or, Ac.), io the suit. 


Order XLIII. 

(lasj , • •*-- — I ,*verv rniicellancous case, and in titry suit 

• arc to be*^ paid. 


FORMS. 

appendix B. 

Ko. 20. 

AFPLICATJON K*K ISSVE OF SIBBIOA’S TO A PARTI 01. V> ITNESS. 


No. OF Suit 


jtama of parlies 
In the Courl of the 
Pafe fixed for hearing 


CFormNa.U j S ] S 

I !. 

1 — 'Z 

L-L- 

■ ! 

( rrsms &D<i , 


) JiotMia. of resitleote 

Jiom 090/t , 

1 

jjiiine oixl 

1 artilress t>( 
'penoRtowlioDt 

1 tta'tUliiS 
etrie'''’"®''' 

! lUrtmoiicy 
should bo 

1 rttwrood 

TTnaibezvl i nuladdresii 
witnesses I ot esrli 
to be f nereoa 
sumnioned.| loVe 

Istunnoiied | 

BaoLor , 
ocunpation. 

1 

j EIU,. 

1 

JtOS<2. 

1 

' TM'«511sS 

exjiewcs 

j nlat 

etpensM i 

1 ! 




i 

1 

: J 
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Al'l'LNDIX a 
SCK «. 

ITjc l»i {%vnut,lic>.l ttjuli-t &5 (4) uhili be, aa iicasIs *% n»ivy be, by Jiuj 

a bonJ i« tl )0 /oJ}ov«ing form 

In ibo Court of at 

Suit Xo ol {0 

A. B. of ... rimiti/r, 

C I>. o? ... Defendant. 

I\'nEBg.ts in osccution of tba decree ttv ibo auii afortaAwI »>•'• <•••'•• ^ 

atrcbled under a trarran*. btousbt b<‘^-— '* , 


• • . * • . BU 4 I 1 

' ' L -‘•u KUiliCicnt security in tbo 

i • ... a]'jK;ar vlien esUed upon, and thaV be i«iil mibut 

c I .;.u iiiu Apply under section C of Act Xo. ttt of lOd?, to to dechml 

an insolvent; Tbere/ore 3, E. V , Inbabjtanl of 

, hire TOluntardy become eocurJtv, and do hereby bind myself, my hots and 
executors to ea Judgo of tbo said court and )tb sueecseors 

in oHico that tbo said C P. vnll appear atsuy (imo alien eallod upon by tbo sa/d court. 
Aod M lU appiy is tbo maooer and tritida tbe timo bereinbeforc set foiih, and in default 
of Bucli appearance or of sueb application, 1 bind my-seU, my heirs and executors, to 
pay to the said court, on its order, the Bum o! Its. 

tt’Uness my liaod at tliia ifay of l» . 

(55d.) E.V. 

Witnesses j _ 6’ure/y. 


APPESDTX F. 

No Jl. • 

Tbo security to bo fumiahed under Order SXXVUI, rule 0, shall be, as uearJy ai fttn 
may bo, by a bond in the following form 

To tbo Court of at 

Suit Kb 'Of 19 . 

... Plaintiff, 

... I>cIendaQt. 

Amount of sud, Kupcen 

tYjiER4..v3 ra tliQ suit above ijxeified the pt.viuUQ alorcauid. has apjdicd 

to tbesaid court that tbesaid defendaut, , may bo called on to funusb su&cient 

scewity to fuiiA any decree that may be poss^ against him in the said suit, ot that on 
faufaduroBO todo.certauvpn^jcrty of the said defendant, , may be attached . 

And whereas, on the failure of the said defendaot, , to fiutush such 

bctunty, or, show cause why it should not bo fornished, tho property aforesaid of the 
&»id defendant, • , hoe been attached by order of tho said court: 

Therefore 'I , inhabitant of , have t-oluntarOy bc<.oBie 

security and hereby bind tujself. my htuw and executors, to as Judge 

of the said court, anQ bis soceessow in office, that the said defendant, , shall 

produce and place at the di'pcsa) of the said court, when rcquued, the property herein' 
below specific, namely ^f^rt p«t dewnplien i>f property ©r ft/tr bj «a antiexed scliedule), 
ortho value oj thesamc. or such portion thereof as may be sof&cieflt to lutffl such decree 
and shall when rofiolred pay the costa of tho attachment, aftd in default ot his to doia$ 

I bm»l myself, my heirs aod executors, to pay to as Judge of tho sail court 

and bia successors in office on its order, such sazn to the extent of rupees (krn enter 
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**''* uncJ the casts vf the QUachment) as tlic 

day of 19 . 

(Signed) 

SUTCtiJ. 
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No. 12. 

The sccuriti to l)C fuiiii‘iUcd under Order XXXIX, rule 2 (2), {.liaU l>c, as far as 
may fcc, by & bond in tbo foUo^ving form t— 

In >bo Court, of at 


SuilKo. of Id 


rj&inliff, 

Deleadaot, 


I 

i • *..~«rm«////v<i,findrcquirea6ecumyii0uHAi'J 

. . tvo volunlnrUy become security 


confrocf, or rcfotino <0 fA< saiM vToperiy or nyhl}, mi<i m 

bmd layseU. my bciw ond executors to pay info courf. on lio orfer of tbe comt. suon 
BUin to the ortoot of nipces , os the court iliah iu)i«Jgo egainst the u»l 

defendant. 

Witness my hand at fbis day of 

Witoesasit 
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No. 4. 

Xalkc lo thow cause, {(kttcral / vm-) 


JN THE COURT OF 

AT DISTRICT 

Civil. Suit No. 

JJiacf/fnneotts Ao. 

resident ut 

t crs«s 

tvsideiit of 

* IiIU 1iwd'‘ 

; jouari'JiCivby'varn^^i 

lo-«pj«.-.«t .« thB court m pcru». 

.vi^t 

niwi 


Wlii'iinas the abo\e.i\amctI 
.ipphcAtion to tbw comt that 




19 . 
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APPENDIX H. 

No 11. 


Xotiff to tninor tlffi ndant and guardian. 


IN THE COURT OK 

AT 

DISTRICT 

Serr No 

OF 19 . 

resident of 



plaintiff, 


lersnt 

resident of 



defcndanL 

To 


Minor, defendant, 
Nalnral Guardian. 


WnxRUvs an application li&a been presented on the part of the ptaintiS in the 
above euit for the appointment of a guardian for the suit to tlio minor defendant, you, 
the said minor, and you (1) , aro hereby required to take notice that 

unless vrithln daj-s from the service upon you of this notice, an application 


Judge. 


APPENDIX H. 


Theeeeonty to be furnished under Order XXV, rule 1, shall bo,a3 nearly as may be, Ii»»l 
by bond in the following fom — - 

In the Court of at 

Suit No. of 19 . 

... Plaintiff, 

... Defondaut. 

WfiERC^S a suit has been instituted in the said court by the said phimtiff 
to recover from the said defendant the sum of rupees and the 

said plaintiff is residing out of British India (or is a woman) and does not 

possess any Buffieient immoveable property within British India independent of the 
property in the suit : 

Therefore, I, inhabitant of , have voluntarily become security, and do 

hereby bind myself, my heirs and executors, to as Judge of the said court 

and to his successors in office that the said plaintiff , his heirs and executors, 

shall, whenever called on by the said court, pay all costs that may have been or may bo 
incurred by the said defendant, , m the said suit, and m default of such pay- 

ment I bind myself, my heirs and executors, to pay all such costs to the said court on 
its order. 

Witness my hand at this day of 19 . 

(Signed) 

Snre/y 


Witnesses • 



APPENDIX F. 


PUNJAB. 

Ankudiekts, AtTERinoss akd Apdjt/ons to run Rvxss jk tub Foist 
ScnEDOI.E OT THE CODB 5CADB ST THE HjOH CotfRT, POXWB. 


Tfie Punjab Covernment’s Orders, cU. 


Under llic Code of Civil Procedure corrected «j> to Utccniber, l&U. 


Subject. Xomher Bod d#t« 

Hufes under fioction J&8 (b) of flio Code JNO. 5 G» 
(ActVof lOOSjfortbojnainfowncc* end jPafe, J. J. 00 
custody of lire stock, etc. j No 2212 G. 

(j)Atc, 12. 5. 09, 


1909, Pari III, p. I. 

1509, Part JIf, p- 
071, 


Rxtension of the Code (Act V of 1908) to No 1 A. 
the Sclicdulcd districts in tlie Punjab. P.ilc, 1, 1. 09. 

Oincclluig 1 1 fonner Notifications tinder No J P- 
the Ckidea of JS77 nnd 1882. I>ite, 1. 1. 09. 


1909, Port r, p. 15. 


Ditto. 


Appointment With reference to Scction2(7) No. 1 C. 
of tho Code (Act V of lOOS). Date, 1.J09. 

Jl«lc8 BDiler Section 70(1) (c) of the Cotlo Na 1 D. 

(Act V of 1903) ns to appeals from Hate, !• I« 00. 
certain orders 

Sanctioning Cierciso of powers under No 1 B. 
Section 93 of the Code (Act V of 1901). Date. 1. h 09. 

Exempting personal appearance in Owrf No. 1 P- 
under Section 133 of the CJode (Act V Date, 1. 1. '• 
of 1901). 

Erapowering District Judges fo oppo^t No. ^ ® ^ 

CiirommionerB lo lake affidavits, txV« D.ite, l.l*' • 
Section 130 (c) of tho Code (Act V of 
1908). 


Ditto, 


Dll to. 

1909, Part I P 


Ditto. 


UndcrO.XXVII,’r.5,anthorisingper*ons No 1 If, piUo, 

tn act for GoTirnmont. Dale, 1. 1. v 


. T*ti« 0a«M« a I* o.xTvr, h 
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CHIEF COURT, PUNJAB. 

THE PUNJAB fSAZETTE. 

1900. Part HI. r 2 
Notififaiioit XtK fi O, daUit I I 09. 

Ir »Mon!anec with Uio provKioas ol 3«t«ot» 23 of Act X, 1897, the General Ciauseo 
Act, Hie follo’irinff dfalt fOleS m.vle andcr aectinn 122 of tho Codo of C»T«l Procednre, 
1903, by the Hon'ble the Chief Court of tho Punjab to r^ulato it^ own procedaro and 
tho proce«lurc of tho cird courti subject to its siipormtentlcnec, ore published for tho 
information of persons likely to lx> sfTcetoit thereby. Notieo is liereby ^iren that the 
draft rules wdl be taken into eonsKlcration by tho llon’Wo Judges of the OiicI Court on 
or after the Slst day of Jarmarj , 1900. Any objections or suggestions •which may be 
made to tho draft rules should reach tho Registrar of tho Chief (>>«rt by that date 

After rule 7 of Order IJ, Insert:-- 

*‘8. (I) ^‘hero an objection, duly taken, has been aliowod by tho Court, the pUintiS 
shall bo permitted toaelcct llio c.auao of action snth which ho will proceed 
and shall, within a time to bo fixed by tbo Court, amend tbo plaint 
by striking out tbo remaining causes of action. 

(2} ^Vhen the plaintiR has selected the estw of action with which he will pro* 
cee<l, tbo Court sb-all pass an order giving him tuno within which to submit 
amended plaint for tho remaining causes of action and for making up 
the Court>fcos tliat may bo neocssary. Should tlio pkauitilT not comply 
with the Court's order, tho Court shall proceed as provided in mlo 18 
of Order 'VT and as required by the pronsiona of the Coutt>fees Act" 

To mlo JO of Order V, the follon/ng prowo eliouW bo added 

“ Provided that mam ca«o if the plaintiff so wishes, the Court may attempt 
to serve the sumnioiis m tho first instances by registered post instead of 
m the mode of serrico laid dotm m this rule ; and provided always that 
should the defendant not appear in answer to tbo summons so ts.sued, 
the Court shall have service offected in aceordanc© with tho provisions of 
this Order.” 

In tho second paragraph of rule 2 of Order Vir, afferllio words "and the defendant” 
insert “ or for moveables In the possession of the defendant, or for debts of whieli tlws 
value he cannot, after the exercise of reasonable <liligenco,eslimato ”5 after tho words 
" the amount ” insert "or value,” 

Order IX, rule 9 (1) ; — To rule 9 (l) the following proviso should bo added : — 

" Provided that tho phnintift should not bo precluded from bringinganother suit for 
rcilmpliim of a inortgagr, although a fonner suit roayhavo been dismissed for default." 

Ofiler XXI, rule 29 After rule 29 of Order XXI tho following rule should be 
Inserted:— 

" 29 A. When a suit under rule 03 of tbis Order is pending, tho Court in wlikli such 
suit IS filed may, if it considers that execution of the former decree should bo stayed, 
intimate the fact to tho executing court, which shall thereupon stay execution until 
tho suit is decided.” 

In Older XXI, rule 75, after the word “stored ” shall bo added the words "or can 
bo 5old to greater advant^jo in an unripe state, such as green wheat or gram ” 

Order XXX, rale 1. — ^To rule 1 of Order XXX tho following explanation shall be 

added:— 

Kxida&ation This rule appliev to a joint Hindu family trading partnership." 

Order XXXXI, rule 1.— To nde l tho following paragraph shall be added:— 

" Such person may Im ordered to pay any costs in tbo «iit as if ho were tlm 
plaintill." 


AmrniM andeondnneUOr KotitleaUon Ke 221S0, <btej ]S,S. 00 
* in tlw Carette HUS} That K apparentir 'rrooc. 
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PUNJAB. 

A.’tNUUir.KTS, AtTEIUTlONS AN® ADHITJOSS 

ScnEi>in.K OF THE Code jcade sf the Hio» Court. Vvasi . 

The Puniat Government’s Orders, etc. 

Under the Code of Civil Procedure corrected ap to December, 1E>H 


8»Wect. Jtmteracad*fe 

Ituiee onder Section 128 (b) of the Code |No. 5 0. 

(Act V of 1008) for the malntenancee end j jAte. 3. J. tn 
custody of liFC stock, etc. g 'o9, 


Extension of the Code {Act V oflOOS) to Ko. I A. 
tlie Sehfdiilod districts in tlio Punjab. Pate. '• 

CencclUng U former Notifications under f'jt/fj oa. 
the Codes of J877 and 1882. ’ 

Appointment with reference to Section2(7) No. 1 0. 
of Ibo Code (Act V of IW 

Rnlcs under Section 70(1) (c) of the C«lo No 1 D- 
{Act V of lOOS) as to appesh from Date. I. J 
certain orders. 

Sonetioning 

Section 03 of the Code {Act V of 1901) 

Exempting personal oppearanro in ^u J ^ f j ^ 5 , 

imdcr Action 133 of tho Code {Act V • 
of 1901). 

Empoivering 09. 

Commwsioners to *®"^Vvv of 

Scetion 139 (c) o[ tl» C«I<! (Act A ol 

1908). 

UnOet O. XXVn .• r. 2, iiuthon.iil8P«»>"“ 09 

to act for Government. 


year sod pace et 
Ol* fxinjst C»»ne. 

1009, Part III.p !■ 

1009, Part JI1» P 
671. 

1909, Port I, p 12 


Ditto 

Ditto* 

Piltp. 

1909, Part T, p l^* 

Ditto 

Diffe. 

Ditto. 


. 




^m’RNDIX (J. 

, I UUUMA 

” ' AXSTUIEXTS, AtT£«ATI«X!» VXJR Ar>DmoSS TO THE UCLCS IS THT FJBST 

Scjirni'iR OF Tnr Cook u\r»E hy t«f 1[!<.h Coop.t. RoRlt^, 


Surma Governmeot Kotincatioti> etc^ 

Urder tlie Cofic of C«ril rwoilure rorrertni up lo De«*rol*<‘r. 1914. 


CjocelUtioo of ootiiicAtinn issued under 
tho oJd Code 

iinintet kmi dite 
.No .31. 

PatT, 23. 2. 1940 

Year aad pace of 
bnnnatartiie. Pan 

1910, p. 1C3. 

Under Sectioa 2 (7) of the Code (Act V of 
1008 ), appoiatreteat of Officers to perform 
fuoetiona imposed on the Government 
pleader under 0. XXXIII, IT Cand*lof 
the aaid Code. 

No 32. 

Date. 23 2 1010. 

Ditto. 

Under Section 55 (I) of the said Code for 
the detention of persons ordered to be 
detained bj Court. 

No. 33 

D»fo,23 2 roia 
No. 43 

Date, 0 3 1.912. 

Ditto. 

1912, p. 155 

Under Section 55 (2} of the s.\ul Code 
directing notice to bo gireri before ntrest 

of ccrUm empiovees 

No CO 

Date. 20 4 1910 
(No. 14. 

D.tto, 17. 1. 1912 
iKo. 94 

iDalc. 12.G 19)3, 

1910. p. 347 

1912, p. 21. 

ion. p. 357. 

Under Section 57 of the said Code fistng 
sraio of subsistence aJitmaTico 

No 33 

l>a1e. 23.2. 1910. 

1910. p. ICO. 

Under Section 01 of the said Cwle deekrtng 
partiaf exemption of certain agricoltiiTai 
produce from att.'vcbment Of sale in 
evecotioTi. 

No. lie. 

Dale, 4 8. 1913. 

1913. p. 485 

Under Section 93 of the sakl Code Appoint' 
ing Government Advoeato to escm«c 
Adrooste Getiorars poiren under 
Section 91 and 92 of the said Code. 

No, 36. 

Date, 23. 2. 19)0. 

19)0, p ICC. 

Exemption from personal appcaronco >n 
Court under Section 133 fi) of (ho said 

No. 37. 

Date. 23 Z 1910. 

ISIO.p 16C 




i 

i 

I 

( 

t 
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Jsl Srfjedult', Order V, rule 18, lorm 11.— For Hip Srd and 4th parts of (S) m 
the lorn read: — 

t3) The Bai<l and his house in which he oniuianly resides Icing 

rtTMoaUf klm«B U nvt j 

p«tat«j 4iit itf nu bf 

t went to said house in and there on the day of 19 . 

o'cfocfc in the ^noon, I did not find the said 
jaeighhours. 

had gone to and would not be 


I cniiuircd from 

1 was told that 
baclc till 


(Signatuie of proccss-scnrer.J 
By order, &c., 

A. L. BAjrsoy, 

. JJesitim 


V- 


TRE PUXJAB GAZETTE. 
1009, Part III, r. 571, 

0*0 SO, 5 AQw 


■edure, JOOS, and 
inivi Jiw. 


AifEsnstENr' 

In notification No C O. dated tbe let ot lannatr, lOOS, lor " In Order NX, role 75 {2), 
otc.,” read “ In Onler XXI, rule 7S, ete.” ^ 

^A. L.’dakSOM, 
Rf^islrar. 


\ 




APPEm)IX G. 


BURJfA 

i\jn.-irLSfEXTS,’Ai.TERATioNS VXD Anomox^ to the Holes is the First 
F cuEnci-r OP the Cope m\i)e ht the Hihii Coort. BoIut^. 


Burma Governmeot NotidcatioD, etc., 

Under the Code of Civil Procedure corrected up to DcccDiber, 1014. 


Subject 

Cdncellation of notificAtion issued under 
the old Code. 

Under Section 3 (7) of tbe Code (Act V of 
lOOS), appointment of OfEcers to perform 
functions impoaed on the Government 
pleader under 0. XXXIII, rr. G and 0 of 
the said Code. 

Under Section 6S (1) of the said Code for 
the detention of persons ordered to be 
detained by Court. 


Under Section 55 (2) of the said Code 
directing notice to be given before arrest 
of certain empIo 3 ees 


Under Section 57 of the said Code fixing 
scale of subsistence allowance 

Under Section 01 of the said Code decl.-iring 
partial exemption of certain agricultural 
produce from attachment or sale in 
execution. 

Under Section 93 of the said Code appoint- 
ing Government Advocate to exercise 
Advocate General’s powers under 
Section 91 and 92 of the said Code. 

Exemption from personal appearance in 
Court under Section 133 (1) of the said 
Code. 


Nunb*ran>idale 
No. 31. 

Date, 23 2 1010 
No. 32. 

Date. 23. 2. 1910. 


No. 33. 

Date. 23. 2 1910 
No. 43. 

Date.G 3 1912. 
No. 60 

Date, 20 4 1010 

I No 14. 

Date. 17. 1. 1012 
No 94. 

Date, 12. 0 1913 
No 35 

Date, 23. 2. 1910. 

No. 116. 

Date, 4 8 1913. 


No 36. 

Date, 23 2. 19ia 


No. 37. 

Date, 23. 2. 1910. 


Vest and pace of 
Burma Uarette, Part 1. 

1010, p 163 


Ditto 


Ditto. 

1912.P 155. 


1910, p. 347 

1912, p 24. 

1913. p 357 


1910, p 166 





(V 

I 

M; 


41* 

I- 
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Snb]eA& 

Under Section 137 (2) of the paid Code 
dccJftring wliat the Irvngnogo of ccrtAJn 
Courts shall be. 


Xnmbtr and date. Bdm« Oaielte, Pari 
No. 38. 

Date, 23. 2. 3910 Ditto. 

No. 12S. 

Date, 15. 8. 1910. 15>10,p.7C4. 

O 


Under Section 13S (1) of the said Code No. 39 
directing in what casc<» evidence shall Dato, 23. 2. 1910. 
bo taken down with the Judge’s own 
hand «t the Englwh language. 

With reference to Section 139 (c) of the No ■10. 
said Code empowering District Courts Date, 3919. 
to .appoint Commissioners to take 
affidavits. 

Directions under 0 XXI. r. 48 (!) of the No. »7. 
said Code as to service of notices of onler Date, 1 0. 0. 1 1 . 
attaching the salary or altowancea of 
certain officers 

Rules under O. XXVI. i. 9 (prov.) of the No. 38. 
said Code as to the persons to whom Dote, 17. .f. J- 
commissions shall ho issued. 


1910, p, JC6. 


19J0,p. ICO. 


1911, p 3W. 


jfH.'l.p. It?. 


With reference to 0 XXVIT, rr I and 4, of 1^ • ^ 

thoeaidCodcappointingtheGoTcmment Date, . 

Advocate to b© the recognized agent of 
the Government for certain purposes. 


1910, p ICC. 


THE BURHA GAZETTC, 

Xtarcli mil. IMO. 

The 16 th March, 1910. 


’ chall be iubslihdftf- f) and 10 

„)oic™ia7. 


2Mlli Jtangoon. IM m , 2 j, Co* »! f"'' 

:o CoJo of C'lyi rroerfBre. 1903, the to llio 

•• to™ » ^ i liteile”. oolo., oil..".' 

■forelhoCeiBiTussjimarinpeisonprt^ 

1 - l bo Court, within fifteen <Iay» 


The lota juan/i, ov— 

.ino le** of the Cwlc of Liru 

Ho. 3 (GoiicriJ).— Holier Ilie poo-era Gownimmt. tie CM 

,'o tl,, ororf and fiCTieo lered rr'peeli"'! " 



Airj:Ni>ix a -iiirnMA. 


Tht 30fA .VaixA. IftlO 

Xo. 7 (Gcn'rnl) — lu cxrrfj-o ot Uic jx)Mcrs tonf^rml b\ »fclioii 122, C«v|c o( Civil 
TroccJurc, 190S. ami with tlip MiKth>n «»I thn )»rn| novcnini'’nt, the Cliicf Cojjrt of 
Ix?«rtT Harma dirw(j« that for Rule 13, Order XXI, TimI SclicdHlo to tlicCo<Io of Civil 
IVoocdnTf. IW, ili*> foltovrins »lnU l-o substituted;-- 

(I) Wicn applicMifin n mailo for execution of a dccroo tclatini* to immotcablo 
property incliulrrl within the C-nK^tral or Town Siirvoy anJ tlic <l<^rrc doca not contain 
a plan of the properly, or for fTocution of drerro bj tlio attACbment nnd sale of such 
properly, tho Applieation mti»t l>e necompaniwl by a ccrtifiwl extract from the latent 
Xu I n or town map, with the boundary of the lan<l m question marked w ith a distinctia o 
colour. Tlic particulars sj^ecifie^l in the nrmexMl instruction*, which havo been Ksuwl 
regarding the filling up of form* of procc..s eonccming jmn)mc.ablc property, roust also 
ba fumiahcd so f.ar u they are not given in tfio plan In tlio cn«c of oilier immoveable 
property a plan is not rcquiml. but such of the particiitars in the annexed instructions 
M can be given must bo supplied •— 

1. It the property to Iw sold is Agricultural land which has been eadastrally snr- 
Toyed and of whicli survey maps oai>t, the Are.a. A'lem nnmlier, latest holding number 
(if diUcrcnt kinds of holding, e j rieo land and p-anicn lioldmg*, nre mimbcred indiflcrcnt 
•cries, the kind of holding mu't I*- statedl. field n«ml>crs (if the property does not 
coineido with one eoniplcleholdinc, \c.ar of A'lcm map from which the holding number is 
takenl, atul TCvenue last A-asewetl upon the laud, miust be /riven. 

2. In the c.v«o of other agricultural laud, the area and milage tract within which 
It falls, distance and direction from nearest town ot mflage and boundaries should be 
specified. 

3. In the caso of land in large towns the area, block or quartet name or number, 
the lot number (if there are separate senes of lots, tho scries should !« slated, and where 
the land forms part only of a lot, particulars regnrdmg tlial part), tho bolding numlicr in 
tlifilatest town survey map, it any, and year of the map, tho rent or rovenuolast ns-tcsseil 
on the land, must be given 

4. In tiio case of buildings situatcvl m a Largo town when the land on which such 
biiildiagi stand is not aflectcd, the name or number of tho street, or, it Ibo street has 
neither name nor number, tho quarter or block name or miraber. thoonmberof tho 


7. Tlie judgment-debtor's share or interest in the property should be specified 
(2) Tlie cost of tho cortifieil extract shall Imrockonetl in the costs of tho applicatinn. 

R. C- S. Krrni. 

Rtgifirar. 


THE BURilA GAZETTE, 
July IClh, 1910, Tart IV, r. 705 
T/is 12rt Jviff, 1910. 


IV. Ik IIrvki>i.r, 
OJfj.. I’fptlrar, 



1 
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ho numOoretl couiccutivcly anj, as neail)’ as 
may . ’ 

‘ , . ' ssuitiawliidjlIieaprljcA- 

tion id made, making an ■ a manner us TnU serve to 

identify bini dearly, that is lo eay, by tlio btan^u. full name, the name cf his 

father, bis profcsaioa or trade, and Iho place of bis residence. 

“S. When tho dcclatant m any aiSdayil speaks to any fact iriihui bis okb kuoff- 
Icdgc, bo must do so directly and positively, using the words ‘ I affirm * (or ‘ Mika oath ’) 
* and say.’ . 

“ 0. When the particular fact is not witbm the declarant’s own knotriedge, but i» 
staled from loformatioo obtained from others, the declarant must uio the expression. 
' C am informed ’ (ond if such be the case, should add) ‘ and verily bsbeve it to be true, 
or he may state the source from tthich bo received such mformation. When the state- 
ment rests on fact disclosed m documents or eopica of docDmentsproeared from *”7 
of Justice or otber source, tbe deponent shall state what is the source from wlacb tbey 
were procured and bis inforroalion or belief as to the truth of the facts disclosed in snen 
documents. • , p 

10. Every petioo making on aflidavit, if not pmonoHy knovru to the woi- 
missioncr, sbaU be identified to t!ie Commissjoner by tome jiersoa raown to 
the Commissioner shall specify at the foot of the pelition,or of ihesffidivi i 
mav beK name and description of him by whom the Identification is raaoe, 


eeemed perfectly to understand the same at the timeol nanaof the 

interpreter iscmploi-ed tbe Commissioner shall state m bis certificate tbe nemeo 

interpreter, and tbe fact that bo was sworn ,i,. rvaanjsjioBef shsll 

•• 12. in edmmistering oatii^ and afBrmayions to d«laranU the Ummissi 

be g 


iBd23:— . , , 

ft suit relating to I.|od 


n ad«r,ct m which there B a UaJ ‘to 


I which tbo land is situate. , 

M »!,/. Cnmt . . ... -/ i.aod Record" 


ix niooths of the 
5urt which 
• sectioo 31. 

. _..ivthoCouf‘ 

, Bud sball 


Bii.ril, Ijowcvw, p.»y llie luu aiiowatiio »• 


flthsooac 

f he were 
CO liokfer 

. released, 



AriM:M)i\ (. ni'KMA. 


in‘S3 


Ibc ixihmv 1 ,. «wm.>n 2 the «l.><rvc-liol.kr». ..ml mxl to 

them ■■ 

In Order XXI, the following ^hall be Inserlcd as llulea 45A, 45D, 46A, and 67A 

ruspcctircly : — 

and 4511 (ul>*titi>1cd li. NotineaUon N'o II (lirncrallof l.> lo 12 (mw i>. 1*11, 

4C.\. XSTini n dehl fttleperl to lie due hj a thml p>.rtj to n jiulgiiKulHlchtor has 
hf^n attArhcd under Hide 4C «nd li.ai not lx>eu |khi1 into Court under »ul» rule (3) i>f 
that rule, tlio Court inaj, nn the njijiliration of tho dcree holder, louio n notice to 
such third party in lonn Cml "4 .\ cojn of auch notice sliall »bo, if possible, Lo 

®n Iho judgment-debtor. When M tho he.aring of such notieo the thml party 
thoM no cause, and admits tho dcht to |io due, tho Court may intimato to hun that 
he thould pay into Court the aniount adnuttcl h^ him to bo due, or so much thereof 
M maybceufltcient to satisfy tho decree, and that if ho fails todoeo, ho may bo subjected 
io a suit. 

“57A. A judgnicnl-debtor ma^ eccuro rcl<*aj>c of hia attaebed properly by giving 
»«urity to the value thereof to the Court ” 

In Order XXI the following eliall be substituted for Rule 65 

(1) Sales shall bo conducteil by tho B..ili(I or Deputy Dailiff, but tho duty 
maj bo entrusted to a process-sen ct when the properly is moveable property not 
csecoding Rs CO m saluo, and wheu, in tho opinioii of tbo Court, for reasons recorded 
in tho diary of tho pre-s, the BadifT or Deputy Ihsiliff cannot pcr«onaUy conduct tho 
aalo. 

“ (2) Subject to tho terms of tho proviso to Rule 43 and of Ruto 74, some ono day 
ui each week shall bo set apart and regularly observed for liokling sales in execution of 
decree; and somo wcU-known place in the vicinity of the Court-house or the public 
bazaar shall be selected for the purpose. 

“(3) Subject as aforesaid, and unless tho Court is of opinion (bat for any special 
reason a salo on the spot where thoproperty is attached or situated mil be more beneficial 
to tho iudgment'debtor, all property, whether moveable or immoveable, attached in 


of sale, and paid to the ofHcer conducting tbo sale under the orders of the Court as his 
authorized commission 

\Vhen tho proceeds of salo do not exceed Rs.500 — 5 per cent. 

Where they exceed Rs 600 and do not exceed Rs.5000— 6 per cent on the first 
Rs.500 and 2 per cent, on the remainder. 

^Vbcre they exceed Rs 6000 — at tho above rate on Ibe first Rs.5000 and one 
per cent on the remamder. 

IThe Ulh 3IttTCh, 1914. 

No 3 (General). — Li exercise of the powers conferred by section 122 of the Code 
of Civil Procedure, 1908. and with the sanctioa of tho Local Government, tlio Cliicf 
Court of Lower Burma directs that tho followmg addition shall bo niado to Rule 65 of 
Order XXI of the First Schedule: — 

Tbo following shall be added to sub-rule 4 : — 

“The calculation of the commission shall be on tbe whole aruount realized in 
pursuance of ono application for execution.’’] 

“ (5) Subj'cct to tho provuions of sub rule (13) of Rule 45B, no further sum beyond 
this authorized commission and the cost of conveyance of properly lo the place of 
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“ (7) No oflicer ol a suliordinat© Court «?iaU Teccivo any Urger coinmiwjon or fee 
in rwjicct ol any sale of property (mortgaged or ofbmriso) hefd in execution or pur- 
suance of any decteo or order of the Court directing or autbommg such sale than that 
allowed by anb-rnle (4) above. 

“(8) The grosa proceeds of .•'.lies shall he entered in Kegater II and in BailifTa 
liegister I and sliaU be paid into the Treasure.” 

In Order XXI the following ehall be Inserted as Rule 81A and aMd m Rule IM 

. ^ he taVea 

. * ■ { the 

. . ’ ♦ho 

. en 

.ed 

•bv 


(* “.\V*i 


“i'EES TO COW1U3SIOSEB3 FOB LOCAL 

I'ABrmOK OB TO TAKE ACCOOJTtS, OB IDB THE XX-4>m?AT10S OT 


WKctificatioa '* 


_n,sf o'l 10 11 T Civil Courts 


• u the Home Department (Judicial 
•ohibiteil from accepting 
~t iMher provinces 
jsecuticm of a com- 
•at. ThcM««t^wi 
J to perforni when 

' • ’ lichees have hem 

oce,wlij'.ii*v. _ . 

excfrf ti™ e"’'' 




• mtowTio-'' 


«f a Diiisionaf 

;o a declarant 

ill ic ra‘<i 


■ ■SoCourtbyonleniimltm^ 

■ cn at the eamo tunc P 

in DO casu « u., . •. «« b'® 

(uno »ml placo .• .niduril "I " I”"!*' 

. 1 - 0.1 ha toKaJ out al ' -a.^mali-jn. 






AI’PENDIX (5 — imiUIA. loi'i 

“SC. No fra slull he cii.irg^t} for ttio oclininhtr.vtiuii of an oath und«^i tho 
of any Conti other than those »jiPciCcd in Unto 2 1 ” 

in Order XXXVll, Rule 2^ the following xhatl he mnriuf assub*n)Ie (lA) : — 

“ (lA). The sum tvhich shall ordtnanly 1 m> cnlcToil m tho form of suiumons as tbo 
sum which the plaintifi will ho allowed for costa in tho decree, shall be ascertained and 
fixed by adding up tho amounts of the foUowutg ; — 

Court-fees on pUinl and petitions — Iho full calue o! the stamps necessary. 

Process fee? — tho full value of tho etampn tveceisarj. 

Advoe.s te’a or pleader’s fee < w hero o n advocate or pleader has presented tho plaint) — 

Tt. , .. 


< • \X' i * the following shall be Icscfled after tho 

wort 

“ocof bis apply ing for such leave within ten days from theservicoof the summons 
OR him and on proof that tho summons was duly eerved on him more than ten days 

bofote." 

To Order XLI, Rule 1, the following shall be added as sub'Tule (?) 

'■ ' ‘ ' •' * ' )cal, 05 many 


“ FORM iSA. 

Form of Certificate of the Payment of Fees for the Custody of Attached Property. 
IN THE COURT OP 

Civil Case No. of 19 . 

TO THE BAILIFF. 

Reference: The Viarrant of altachueni of lu the possession 

of usued for execution on the at 

10 . 

Certified that a further «uoi of Rs. has been paid in stamps for custody 

fees under Rule 2, Article 3 (A), of the Process-fec rules in respect of the above-moalioned 
attachment. 

J:)atc1. Court Cltrl ” 

THE BUR51A GAZETl’E, 

Dfceubeb 3bd, 1910, Part IV, yt. 1230-1231. 

The 23.'A Noermltr, IDIO. 

No. 22 (General).— In exerrise of the povrers conferred by section 122 of the Codo 
f'.Mi pYT,i'r..lnTP I0(W sr<d thv tcinctlon of the Local Goiemmcnt. the Quef 
■ • • •. t 

\\'» 


decree cither— 

(a) declaring the amount due to the plalnliB for prmcjpal and interest on the 
mortgage at tho date of the decree and for his costs of the suit (>£ any) 
awarded to him, or 

((<) ordering that an account ho taken of what will bo duo to the plaintifi for 
principal and interest on the mortgage ou a day within three monlbs of 
the date of such deereo to be fixed by the Court, and for his costs of the suit 
03 aforcs-aid, 
and directing— 

(f) that if the defindant p.i« Into Court the amount declared by tbo decree to 
he due or tho amount found duo on the account ordered on or before a dale 

5 F 
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BIX months from tho (Idto of the decree, or, in the ense of an atcouiit being 
ordered, she months from the date of declaring in Court the amount founil 
duo, together mth interest on the amounts payable at the rate of 6 per cent, 
per annum from tho date of the decree, or from the date up to which the 
account h.vi been taken, until payment, tho plamtiff shall deliver up to 
tho defendant or to such person as ho appoints, all documents in his posses- 
eion or power relating to the mortgaged projicrfy, and shall, if so required 
by the defendant, to-lransfcr to him, freo from mortgage and from all 
incumbrances created by the plamtiff or any person claiming under him, 
or, where tho plaintiff claims by derived title, by those under whom he 
claims, and ahall afao, if necessary, put tho defendant in possession of the 
property, but * 

(d) tliAt, if payment of such amounts m not made on or before the day fixed for 
payment, tho defendant shall bo debarred from all right to redeem the 
xuroTiertv. 


decree, oithor — 


(а) declaring the ouiount duo to Ibo defendant for principal and interest on the 

mortgage at tho date of tho decree, and for bis costs of tho suit (u any; 
asvarded to him, or 

(б) ordermg (bat an account bo taken of what will be due to the defendant tor 

pruicipal and interest on tbo mortgage on day ivillim three mow 
the date of ouch decree to he fixed by the Court, and for his costs of the suit 
as aforesaid, and dirccfing— , , . . .i j 

(c) that a tho plamtiff pays into Court the amount tlcclarcd by ^ 

' J due on the occount ordered, on or before « 


6 per cent, per annum f tiio’defenclant sh-ilJ 


id) 


THE HUKJIA GAiJri'U'fli 
Paiit it’. 

Vhr tR/4 Aucarh JOH- 


of ilio First Schedule: — 

In Bulo 66 the folUisving shall bo added at 


111. iiij "I 



Al’rENDlX 0 — KUUMA. 



loPJ 


I'rjjviilwl thvil Jio aucli iiotioe ahall l>o n»w»ajrj’ in Die rase of nmtc^We pro|)crty 
not exceeding U'.2o0 in value. 

Tht lOfft lOtl. 

No. IS (General). — In exerci«o of th» power-* co»ferre«l hy section 122 «t tJie Code of 
Civil Procedure, lOOS, and with the sanction of the LacaI Govcmnicnt, tlio Chief Court 
of Lower Burma directs that the following aKeratiODs shall bo n»a«lc to Order V of the 
First Schedule:— 


tho Court shall cither take down the deposition of tho peon serving the suntmona os 
to the titae when, and the manner in which tho aummona was served; or eauso the 
peon to make an affidavit before the Bailiff if the Bailiff has been cropowcrcil to 
administer oaths; and sluiU transmit tho same, together with the summons, to tho 
Court whence the summons otigmally i^ued. 

(2) In the ease of process reevited from India and Upper Burma if the person on 
whom the suminons is to bo served is not personally known to tho ptoeesa-server tin 
affidavit ot depotitioti by the person who pointed out to tlio process server the said 
penoQorbtsordinnryrcsidenceor place of bosuiess shall also boattachedto tbesuBimon.*. 

(3) When a process u forwarded for servieo hy one Court m Lower Burisa to 
another Court in Lower Burma and when the person on whom tlie process is to be 
served is not personally known to the process-srner the case, in eonncctien with whir)) 
tho process was Issued, shall not bo heard e«j>orfe without an affidavit or deposition of 
some person who pointed out to the process-seivcrthe person to bo scried or hi« ordinary 
rerfdcnce. 

Tlio onus ebail bo upon the person at whose iiutanco tho summons is i»saed, cither 
himself or by an agent, to pomt out to tho process-server the person on whom the 
process is to bo served or lua ordinary residence or place of business. 

(4) ^Vbon tho summons has been returned by tho process-sorver under Bulo }7, 
a dccUration of due service or of failure to serve shall be recorded in Form (Civil) 40, and 
sent with the summons to the Court by which it was issued. 


TA«4lA April. 1012. 



aioivoC the property, but 


and ■ . ■ 

above. 

Tim following shnll be siiU-titutn) lor snb.nile (1) ot Itdc 3: Where tho 
defendant luj-a into Ojurt the amount declared due as aforcaaid.wtUun the a-iid period. 


\ 
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together »itU sucli ciwts arr ti<Tiii^rcJ in Iln!t 10. Ccert sbjll 

(«s) onleriag (be pliiati^ to deliter cp the docciscnU wtich tn:<K‘r tbe (crc5 cf 
the prclisiln-trY «!«Tee he u tcnr.<l to deliTrr cp, 
asil U fo trqniretl. — _ 

(6) onierir-shirjtoie-tnnffertfceisortg^SwIproiwrtrisdiwteJ JStfce saiourew, 
and. aUo, il cece^jifT, — 

(c) ordering fc.aj to pet the deleedir.t in pewses^ioa el tbe Fropertr. 
Th«foncii'^!-balll'«sx:b5titctt<Jtcrsnb-nik(l)cfi?Ti!f4:— 

In a =a« (or sole, if tte pUintiS seeweds the Coert fhall act m presented “ - 

eswpt that instead of the direetien or.tained in ch»nje I» tbereoft there #-ail le t.,e 

fotroams direction .. ... i 

Th It if ^a• h WTtner.1 i> not evade within the soil perrod tbe cortgapd prepeny 

... . ..,w%v^^»l..««M»r.diheenxecdsoI tbe sole faftcrdjfrayxtstherecc. 


rate of six pet cent jx'r aernta frora the Ur. Cay ei ire sm w ^ 
of reaLrat »a by the plaintiff and sateeqaeat ecsts, asd that the ta-tc«e {- aa. ) r*- 

to tbe defendant e? oth'^r person* entitled to rtceite the 

The loQositcs shall be sctsUtcted ter suh-rele (1) cj Rule 5 . jj 

nt.r. th. dtlKi-nt P..-S fat. c.« It. ,S 

^tv>l tojetbet with SQchral^cent costs as a.f cent weed m 10 the tonn 

.t. pUfatiS .. .p " 
the ^Usiinarr decree be i* bocnd to d<..eTr cp. 
and. if so required.— , , .^.^y. 4 ,j;.^.lediattesuddecfee, 

and. als>. if necessary.— of tbe rror«^.n. 

(<) orderhig laa to pnt the defendant epc^.on e. ice p-v^ 

The loUowics shall be scbstimtrf cesrt sballetther— 

In a snit for redetcpt.V3, if the pUmti-snc*^ . - tj-e Jefee* 

lUnt on tbe ci«?ncaee to tin and 

date of tho decree and for his C 06 .S of t-esrc( ) tntoCi?5-*t lie saa. anv-—. 

( \) that if the pUiatiff withav the J-^^^^WnaslesFI^-- * 

thedehJantshaUdeUcercptotbeplaintwc. tcs.ch^^ 

all d-Pcanvents in bb lY^’^zl^Ao tirpUavtc^ 

anil shall. if SO rcqniml.re-transfer the Ftyi^- j^'endact cf aay jerser 


clahcnvn cnderhint.or. where thV *“ 

nnderwhoni tecUinsacds-alLif eece^ .1 . i r* 

cf tbe property, but ^ ^ the pUzctiC SjJC 

(B) that if such i«yr:er.t r not 

„,,y™ (or rifati?.! .=d fat.:r« ^ ' 


?nod tccc.cer wi.n *.~CB 1 ' the (mr-* cf 

sail Tuss a decree— , t*Tp docaS’ent* ' 

(!:r.rfcrfai: <1- « k-^ -^r. 

vd.ifsotequned. — .v.fr.i-*«d leorertras deeded .a t-e 

(tl ordemghiaitorelnansfcrthen... ^ » i 

:.d, alK>. d r.e<««-TT,— , . ...... cf tbe 

(c) cirri'’- hiT*» to r**' *be jJantu, u- p- 





ArPr.KDlX O -lU'UMA. 


Tin; iiniiMA luzK'm:, 

DrroBFR IfiTU, 1512, Part IV, p. 1121. 

7'hf 16lA Otlober, 1512 

Kq. 11 (Central]. — In extrci^o of iho iM>wTr» conforrcd by spction 122 ol tbo Cotlo 
of Civil Ptoc^uto, 1008, and vnlh tl»p sanction of (ho Covcrnment, tho Chief Comt 

of Lairer Burma directs that the following alterations shall he mnilc in Order XXI and 
in Appendix Eq{ the First Schedule of the said Code — 

For Rale 45A substitute the following :~ 

’'45A (1) Before issuing a mrrant for the attachoieut of moi cable properly which 


the process-server to whom U is issued for execution If o temporary peon is emplo>fd 
for the custody of the attached property, tho ptoccss-sctvcr shall state m his report of 
the attachment the name of the tomporory peon cmploj c<l and the dale from which his 
duties commenced. 


If the further fees roquitod are not paid, the altacbnent sball cease aa soon as the 
period for which fees have already been paid expires. In eoch a case the amount paid 
prior to the cessation of the attachment shall not bo allowed to the attaching decree* 
holder as costs. 

(4) Tho pajrment of fees under sub-rule (1) shall be made in cash to the Badif! nnd 


(bj icra|)orary jwotw eui^iiciyeu Joi i«e ciwiou^ ui niiuvueu^ pivpvicj suuai iJi. 


of IrtW ’’ — “ Court Fees tealiied in cash ”). ‘ 

(d) The remuneration of temporary peons employed to take charge of attached 


Treasury as if it srrre a repayment of deposit and ehall then ilulniise the aa-ount do^ to 
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T»i: BURMA. (UZtrtTR, 

October 1912, Part IV, r 1121. 

TAf ICtA Ofto6fr. 1912. 

No. 11 (GeneraJ). — In ©xtrci'^o of the powore conlcrrrd by section 122 of tlio Code 


12) In sending tbo vmrrant for execution to tUe Dailitf tiio Court Clcrlt sbaU certify 
Rt the fool of the rrarrant tliat tlio receipt tftnntHl by the BaibS lor the neces«aty fees 
has been filed in the record, tlie Riiliff slmll then endorse on tb« n-nrrant the name of 
the proceM'SerTcr to whom it is issued for exeeution If a temvotary peon is employed 
for the custody of t)ie attached property, the proec«s.M*rver shall stale in his re^rt of 
the Mlachment the name of the temporary peon employed and the date from which his 
duties commenced 



fttUchraentafter that date unlci-ifHrther fees aro paid beforcthal dale. The payment 
of any such further amount shall imincitiAtetr be eertifieil to (he Court Clerk by the 
Bailifi m rorm 15A of Appendix E. 

If the further fees roqultod arc not paid, the attachment ahatl cease as soon as the 
perwd far whteh fees hare already been paid expires. In such & case the amount paid 
prior to the cessation of the attachment shall not be allowed to the attoehmg decree* 
holder as costs. 

(4) The payment of fees under sub-tuie (1) shall be made in cash to the BndiiTand 
the amount shall be at oneoontered ui Badilf# Ilos;istcr Ko. II. Tbe Court Clerk shall 
on receipt of the Bailiffs acknou ledgnvent (Form 16A) file it m the record and mako on 
entry to that effect in tbe diary. 

(5) Temporary peons employed for the custody of attached property shall lo 


peons but if the scrriccs of the former are ntdized. tbe firs paid pliall bo credited direct 
into the Treasury to " Process-servers' Fees” (“ XIT-A. Law and Justice’* — “Court* 
of Law”—** Court Fees realized in cosh”) 

(6) Tbe remuneration oi temporary peons employed to toke charge of attached 
property shall bo paid direct by the Bailiff to them on the order of the Judge. 

Before passing such onlor. the Judge must verify the name of the from (he 
report el the attachment and must satisfy bim'«tf that the amount proposed to bo pail 


* 





THE COPE OF CIVIL PROCEDURE. 

tho jKtortor peonaooiicemed, wlioso acknowledgment of receipt slxall be taken in RailifTs 
lUgi-jter R 


amount that is chargeable for peons including the amount of the last payment, he shall 
direct that tho excess be refunded to the payer. , ^ . 


is m the hands of tho Bailiff that officer shall make the refund m the ordiiury ira> 
prescribed in Ins RcgL-tcr It for ro-papnents. If the amount has b«n credited 
the Treasury, fae shall prepare ft bill for the amount to be refunded in the piwcribco 
treasury form and shall lay H before the Judge for sigufltnre with the record of be case 
in the same trat- ®9 ft bill for the remuneration of femporat}' peons. ^ sijmmg 
the refund order, the Judge most satisfy himself that tbo amount is srsilable « 
bv flxamining BailifTs Register I and the record The bUl when bJ 
wilt be given to tbe p.\yeo, with instructions to present it for payment at the iwasnry 
or sub-treasury.” 

For Rule 45B subsWtute Uie Jollowln? , .t,. .....h. 

‘‘-15B (11 In addition to the fees payable before » 
mout of moveable property under Rule 45A, the Bailiff 4 RUachment 
decree-holder to deposit a sum of money s^cient ^ a, the Bailiff 

other than thep.ayof peons employed to take charge e! it.foT such period as tne « 

'"''^'rSnSt.ow.-TIie to^ls in 


(2) If the fttlaching decree- 


.hoW.r W- to ooraply rtl. tho B.-ihfr. roqntatfcn. tho 


onto- <h» “‘'■"''f' 

■ n.oopl.«n« 

dthoCourt. ic«/,.rn*iJ 

0 these may bo cii»plo>cil, "o 


liff, on aw 

rniL'CS. or i" ‘ 


IM-r.on'il ciHloilv oi tiio iMiiiii, Ilf* 
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arrangomont for its Mfr rintotl^ imdrr Im own BHprnmon ns may Iks most conTcniont 
and rconomioal. 

(10) If tlicro bo a Government pound m or near tho place whom tho Court is held, 
the Baili/T shall bo at libortj’ to place m it such nttnehed live-stock ns can bo properly 
there kept, in which case tho pound keeper will bo responsible for tho properly to tho 
Bailiff and shall rccon’e tho samo rates for accommodation and nminfonanec thereof 
as am paid in respect of impounded entile of the same description. 

(11) Wiene\*er property is attached, and any person other than tho judgment- 
debtor shall claim the same, or an} part of it tho officer shall nevertheless, unless tho 
decree-holder desires to withdraw the attachment ol tho propertyso claimed, remain in 
possossioii and shall direct tho claimant to prefer his claim to the Court. 

(12) If tho decree-holder shall withdraw an attachment, or if it shall cease under 
sub-nile (2) or (4), the Baihirs officer shall inform tho debtor or, m his absence, an adult 
member of his family that the property is at his disposal 

(13) If any portion of the deposit made undersub-rulo (J ) or (4)rctnains unexpended 
It shall bo refunded to the decree-holder m the manner prescribed for such refunds in 
aub-rule 0 of Ilulo 45A Anydifference between tho cost of attachment of moveable 
property (other than costa referred to m Rule 45A) and the sums deposited by the 


is atiU a deffcioncy, tho amount abafi bo paid by Govemment. 

Appendix E . — For Form ICA tub^hUdt tho following:— 

No. 16A. 

FOIlSf OF CERTIFICATE OF THE PAY3IENT OF FEES FOR THE CUSTODY 
OF ATTACHED PROPERTY. 

In tho Court of 

C'lvd Case No of 10 . 

To 

Tho COURT CLERK. 

Rlvekevce — Tlio warrant of attachment of in the possession of 

issued for execution on the at 19 . 

Certified th.it a further sum of Rs has been p.sid in cash lor custody fees 

under Rule 17 (1) (b) (2) ol tlio Pioccss-Pcos Rules in respect of Iho .ibovc-menlioned 
attaelimenf 

P'lUil ISniUff. 


THE BURMA GAZETrE. 

FEDaxTAnv 4tii, 1911, Part IV, r. 91. 

The 31*f JattHary, 19)1. 

No, 2 (General) — With reference to section 128 (2) (•JofthcCoile of Civd Procedure, 
1908, the following rules for the delegation to the Deputy Registrar of the Court of 
jiidicisl, qu-ssi jiidicMl and non-judici >1 duties made by the Oiief Court of Lower Burma 
and sanctioned by tho Local Govemment are published for general information 

Tlie ndes shall be Inserted in the First bcbednle to the Codo as** Order LIT -Dcle- 
gstbn of judicial, etc., dutioa.” 

From tho date in which tho rules conic into forre, all exiling rules regulating tho 
procsKliire of tho Chief Court in its Origm.il Jiiri'dielion to a eonfmiy effect are, so far 
as they are eonir.iry, superswleil. 




I 

I 

< 

h 


//’ 

11 


4M 







the code of cmi j>eooedot;e. 


tbo maticrsliall nt 


(1) At> 

(2J • 

( 3 ) 

(4) «... 


rs) 

. (8) 

(7) 

( 8 ) . 

(8J Applications for S 

QOticcs. ^od for short date suremonsf? and 

( J j| ^.-»— 4 . . 

(12) 

uoii tor want • 

(I3» 

transfer of soils fxonj tbebafsof coniMtedsoilafoonrofber 

(14) 

venc^ of parlies lo 
deroliilioa of any 

(lo) '*^^^tions to amend plaint, petition, or subsequent procecduiga triiero lAo 
bv nrfW t fonual All ojnendnjents obclfier made 

lWgMSar°* ^ ^ nllesfed bj- a Deputy- 

f ) furtlier and better statement of parficidars under Order T/, 

fl8» leare to liJo further oritfen statements. 

<^we for discomyand for orders concerning the ndmi«sioD, 

(19) 

(20) : 

deriraW^' o*’ 37, or where notice » otherwise necessary or considered j 

(21) Appbeations for order for tho transmi<«ion of a decree with t!io prescribed I 

wrtincafes, etc., jrith power to {•'siio notice under Order XXI, I’ule III j 

Rule 22. 

-Applications for the execution of a document or for tho endorfemcnl of s 
m\ 4 under Order XKI, Rule .U T 

i ; -J ppijcatjons for examination of iud^ent-debtor ns to liis nroporlj under 
, 0 .. . t>^"XXI,RuIe4I. ^ ^ 

fallmg under section C2 of the Code. 
ion\ '}PP\‘.^‘^l‘ona for feavo under Order XX'I, Rule 60. sub-ndo (2) 

\- ) ppueaf jo^ for the fasuo of proctamat tons of ea/o uncter Order XXl.J’i )c f‘*‘’ 
tSu A **?.** .directions as to tho piiWication thereof under Ro/o 07. 

I ; uppJrcafionB for con/irmatibn of safe and errtWeatp of tale to purehJi^ci 
oi immoTiKibio properti. 


\ 


\ 





.vvvrsiux r, W'RMX. 


i.m:* 



{2^) Appli'-Unn* h<T po-w^'^ion tin'lor OrJ*^ XXI. )lnV< «'< »»r«l 

ApplK-Alion^ for •jKvhl iwls in r«t>r>*vlK'ii «ith th<* nHn« l«nn*ni <-f 

immoml.lo urojwrly. 

pf*) .Npfiljf'ilion* for «p^hl •ItrrrlimKlo l)t<* DiilifI •* lo tlir 
f'fnn\ i>r»xy*« nfOio fijiirf. 

(•11) Applioaliorn for onirr for t»jth«lfnr<il of attarlimrnt or for rrfttni of n 
vArrnnt. 

1^2) App1i''.ith>n<forori1rrli>ri>.nmrntof monot n“t1i;ri)inrtrrii<i<ii|or<>(1i«n>i*r 
in Court) inrlixUn;; Altlilir.ilion' (a «li.-irr in rraltml undi r 
T.1. iinlo.n tlircawHin ononf Ili<><r.-iu«nli4t«fnr tliotlay. 

(m) Appliralion* for commU*ior« <a rxAniin^ trifno««<«« iimirr Onirr XXVI, 
Huto ), un1r<« t)i<* Ktiil l4 in otio nl tlio IkM of far Ilia day. flnd 

npplintion* for />fnr ra*r**tamInttion. 

(If) Application* for ojl<*n»Jon of time «ft<{cr()nfcr XXVIf.ItiiJe 7. or b> a p-arty 
tn «fcf uj|t for flirt her t ime to file writ fen rlatcnicnt or a/liclant of docMniriit r. 


(^rt) Application* for leave to f«tic rxceiiii<>n iimicr OnW XXX. lliilc 
(•17) Application* for (cax-c to ane or dcfcixl in /ormo pnui^frt*, anil inao-ligation 
ox to tlicp,atii«cri*'ii of petitJoncrforlcaac loaiicoriJcfeml a aiiit or to op] rol 
a* a ;viiijicr. 

(•1^) .\pplicatioiia hi rriwivcri ami other* rclalmj; to the ni.atiAt;etMcn( ami ili*} r«Al 
of prruiertj-. 

(30) Application* foe order* of reference to nrhilmtion imlc«« the ruit m m one of 
the li*ta of oaiiv* for the day- 

• ' . It 


ofllecr of auch Court. 

(43) Application* for an order for the fcwuo of a proeceiling to another Court for 

the proiluctlon of a record of auch Court or ol notice or Mihperna to a }njl>!ic 
oflicer for the production of a public rrconl or regiatcr. 

(44) Applications for inspection or copy of a mil 

(43) Ajiplicafions for orders of prwluction of prisoner* and others under the 
Prisoners Act, 1000. 

(40) All nutters atTcctinf; pcocoduni arising out of applications under tlw Iiidisn 
Soecession Act, 1863, the Probate and Administration Act, 1881, the Court- 
fees Act, 1870, the Indian Companies Act, 1882, tho Indian TVusfees Act, 
I80C, the Trustees and Morfgageca’ Ponera Act, 1860, tho Indian TVusts 
Act, 1882, the Indian Arbitration Act, 1809, tho Powers of Attorney Act, 
1882, tho Bankers’ Books Ks'idencc Act, 1891, the Guardtaoa and IV'ards 
Act, 1890, and generally in tho matter of any Act unless otherwise provided 
in tho Act itself or by the rules iberoundcr or by these rulea' 


shall bo costs in tho c.aiisc 
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THE BURI>L\ GAZETTE, 

October 21st, 1911, Part IV, r 922. 

CHIEF COURT OF LOWER BURMA. 

NOTIFICATION. 

Dated Rangoon, the October, 1011. 

No. 19 (GBNBR.VI.) — Tcference.to section 122 of the Code of Civil Procedure, 
1903, ftnd with the sanction of the Loc.al Government, the Chief Court, Loner Burma, 

.f #-t.. . ... .... 


• - • ; • ■ III 

— Original Sldo Rules of Procedure ” 

Tlio rules contained in tho First Schedule to the Code of Civil Procedure, lOOS, shall, 
80 far ns they firo inconsistent with or contrary to the Rules herewith published and, so far 
as the practice and procedure of tho Original Side of the Chief Court of Lower Burma only 
are concemod, be deemed to have been altered or superseded by the rules secondly above* 
mentioned. 

Obdrr LIU, 

Original Side Rules ot Procedure; 

PreUminary. 


I ’ and 

business from lO 30 a.in. until 4.30 on .all week days except S. ys> 


liistitHlioa of Proceedings. 


date * ’ 

vent 

tiini by anofliccrof Iheroiirt.MhoplwIlnoleon the num.t'U 
and file d.ate. 




MMTNniX « ltrRM\. 


!r,i7 


fi Tlrf fir»l two |^.^rapTAJlU^ «>f tl>r niV* *« f‘t 4)<xnir.4-nf« 

int»^ Irt li** •■''rrr^l npnnolJifrp-'»ftif^j<»»«iil»trpnxT^linjr IV** rr>J>W not l*> 

nrrrptfsl. 

7, vntl/^ »tAtrnimt*. *ni) tn ><• 

ortemAlrJriIinri«‘lKl'''n mlxiiln) ' In thotliW (V>mH oII>oi«fTlttim*,Onf»^’»l 

Cml JurMiVtirtfi.” A »p.iiv *{iaU lir* W< tor ih** «l<**4Ti|)thin •nd min»l<r ol |}rf* #tiit or 
firwroilinj:. 

8 Xofon^prtnd'Tj«'r<']»thRt<»*uif»nrprfw»xxlinfAlrf»fnrpl)H‘(*oiirir*nl^*H^ni)fil 
(<', Iml »ny j^rwtn luting (n th^ Tourt nr <«• nflirt* »li»ll lran«.trj tlw* Mini* in 

p'rsrtn or by » duly *mlionwyl aihocJitr or |•}«■»«lrr. 

0. Exf^pt lnpl*Jnl«anil in l*rtiU^n»Jnifi»lirtgini*<»litnr«ni«i«^>*w)inr*.lbi'n4inr*, 
dtvripHon* »nd phf'-'of Tr«iilrn«>of thr pt»inti(f«*n<l otfrft tlu*n ll.r (ir»t 

pNinlilT, ilrfi'ndxnt, pi'lilltwcr or rr*|ino<J/'nt. nrr^l riot l«* *rl out. I<iii tfco «ord* “ •ml 
*nothop’'rr “amlolhrr*,*' •biflK'itr mtj l«*»pplir*Mr, r|i*M |iOi»<lcb<|«|i<T t}>«*n«mrol 
tbr first jil.ilntifT or iVfmdim. 

10 iaoTfryiJoroinml rr)t(ing(n««tiit nr|>rtHn'dmg*l/ro<)yiiwlitntr<l. tWnumlrr 
ol tho suit or proerrjing shiJI !■'' ontorr*! Irforr tbi* dmiiinmt J« jirrorntwl. 

11. A psrty, ftdrocsttor plrvW {irr^onting* wnitrn MAlMnrni. »f|jdA>il. or j<U* 
(Ion, oxcrpt tn rnstloraAsol rouf*r, AhAlirond •ropyorcopir* tlirmif lolboollirTiurty 
or partioA to tbo luU or pfW<Y«Ung or (lioirAdrorAtoor plradrr mlbin 24 liottrn from ibo 
time of prr>iont*»}nn of tbr doewmmt. 

12. In orrry petition the #<¥1100 or rofffcm* 0 / tli«* Act (if onj) undrr wIikJi tl*c 


|i> Uio Cfiwt tlourt. '1 hr wnior Intcrprrtm rfiall exwwe tho power fonfrrrnl by this 
rule only witbin the precinct* of tlm rourl. 


10 Upon receipt of a document l>CAring a court-fee label it Deputy Ilegwlrar eJieli 
cxAniino the onrrectniVM of the court-foe nmt if, in hi* opinion, it 1* i>»uflickni he shall 


regarding the admiMibility of a plaint, with refcreoco to the piovisions of the Code and 
uf tliovs rules, and any other remark* upon inatlers to irhich he may think it desirable 
to call the attention of tho Judge- 

He shall then submit the plaint or petition to the Judge for order*, unle«* lie is 


ir>4s 


Tilt: CODK OF CBTL PROCEDURE. 


•i inrvttof of xi^bt and of course, notice sLall orjinnrilj: Tx* i-suPd to the other pArtj 
iiitcfeste*! fo show can^ why the rmter a^irrd /or should not Ik3 grjiitcff. If a jurtr 
making an app)loa(>on d<v.irps (bat the order iic asks for be inatlc without notice to apv 
oilier parly ifttorcsted, reasons for making the order rothoiit such notice shouhl he set 
out m his petition. 

on XPiv.... „ ..i.. : »- « 


application. 


of tho Code upon presentation of a plaint, a 
initjals, and a note of (ho date of presentation, 


. 1 — .,»-««n«.rvattheUlt‘CC 

ate. 

Vn.KiiieU 

Dfraly Jlrpslnr .liUl l«il Ite'™",''’' 
K the document is not m the EnSifrh 

• >*.-~«t,««.AftheCourtnm«tlc 

' ae plaint whhowt a 
nl the saaio lis-e. 


04 TFben a nTsmf or document initntm? a 


shall not be registered as distinct prw 
proceeding in irbich tlioy are made, 
execution of decree, or claims prefer 

' f' ' w* -o .vf 


or’lo any eases m 




f>»fr 
t er 
tions for 
of, anj- 
.pplicnnt 



. • . jcbpo'”*'-'" 





( 



^ »t I! ^ I », * ivj-., |v-..r^rc-..»-'*rf! 

r^i- tj. . , | ,. 

^r. . . ^..., ,.^ .!.tr <-f «.«irr 

^15— tr. Uf 

^ A I’w-t r» '.Tn i,l«- . tV- t . y. 5^. l:- J-. ,. 1 f-.t »*• fT-.f.-r,| j„ 

mK** f ft'» d««» n-i w* j », I* r «i 

M 1 p_r-^ ». «r I.. iv *>n**»'**'n « f if<- 4 ‘•xtt. rr it r 

>*' tf.'j: Ja-*.*- h r'»r»r-. 

-I -1 rT - ,. ■.. I.I.- t «■ t** f :-.«».•• l«**t 

r t'r^ 4*'" *'* I*- * »• I 'n t« 1 • f"*-**. f ’» “t « r {•■;»•. K'ft f'T tl*" MIT <• 

^ 31. Cr<j>ir> o' » f o*f»r < .‘ r*« tr»v ••»'l ia tj»- 41.»-f O’Wt fcr rirrulun 

'* *f *’'* »i;J* i- •»\rrTth->n »itl.in»it ronJt* 

cj 1)^ rr.j,j t • ■Jr'Tt*- >•* tt»- <T t't 4«iin. t— irturt^M »>lli •« 

1q T«<vt \ y • IM* n U'c »rA a <rrli.''<^l«‘ f! pah. 

_ S^ *a *IU'!.rff (*.5» tnr» ih' aiUcl.^! |Ti‘j*Ttt to m 1<* for » 

l«rr»J cf tt*T^ »!U7 It." riitr c>! ft «tta< hi-* pi. h>« »li'U l<* Iiatto 

^ li? dpsir'oj «*«,i fj* *n»ft moil to !•• orio»f»J mflo colw to luin !•> b iVptil^i 
tl.it ll f r-.*tio •? *H *t tl.o of it<<‘Bf;>lir>nt vr R««B<Uf>cMp 

w j'f'a'Jo l« frfoml to tt^ JuJ^ m 

33 Opdniinli Btnl unW' f}^ JuiIr»“of tl.f*uc»r'oi>'»liiH Ifforllnal 
uj'JvvaloJiKgnJf 

51. .\ fliirUf! pIjt dr»trr» that • Minir.on* (or wttlrircol r( isaurs f.Ii*U iseto. t>r 
tfe»t •rBtrjpopjjhjii I’orci I cl Apioida BiolWt i^lo.rhsllmi'iniatt'mctidoiir 
m *Tit«sjcrn tl- pUssif 

33. Onjtfunly tlr »umm<?ci »LaII ron«rp the »l< (cmbiit to nfi^jr “n the (ourth cr 
»o'n« (Qbkiyicont iIoft<lai after the «latc ol wuc o( the f-nmmon^. and atiall Inlcrpi lism 
lliat i(he»i»h*i |ode|en*l thcatut he niuil jrt>*cnt a »ritto>»tatcinfnl o( hi* rase to the 
• ■ •••«.• 

< • kr ti( 

■ I i cacti 

■ i idaitt. 

, ' I -• • . “ .... , ... . ishoir 

■ ... - ■ • • • ®( tfcr twticr. 

«■• m Li-t (5h(C)or 

("h pcferrrd to m Uul« 01 other thaw those icnuii may U* p( l>i a Drjmty 

._.,t..ttt V.. .4 I ■ . 1 , T- > -i ?-r, '•-fijtrmlinfMclitist has 
■ ■ ■ . - • . or pot silting on the 

■ • <oforo any other Jiulge 


the fiUininniis ; 

(h) ]{ tlKMlcfoiul lilt rriMosor all thadofi’ipl intaroiMoin linrina hnl tlirilcfcmhmt 


i( liny <if llio ih’h'itiliiiil* nliii iloi'* iml li'shh* iit Iti'Pcai ti>saica in liunnai imtu tamix. 
eiglil ('h'lifdiiV'* hMcI' »n''li *>’l \ I'"'* I 


I 
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(«/) Hthodefcndant or anvof iJio 

DoogaT or Eurma, MnfU forty-* 

Xe) In all otlier coses, , 

regard to the place — '* 

•II. Allftctsirhi 
tliofir«t6chediiletot •• 

Or other process ns n . - - ; ' 

same bad been ordcf 


cTiCwhero than 


• 42 . ^ ■ 
be signw 
n'jrrant 
A'f 


io. A summons and other process to bo ser%ed in Bunns, but beyond the local b'niJls 
of tlio origtnsl jurisdiction of the Court shall be seat by post to the Court of eldest jurj*- 
<liction, not being a Dirisional Court, at the beadnuarters of the ^olm^h^p in which tw 
|K)r?on to bo sensed resides. If the somiaons is to be served out of Burma it shall be 
sent foriwrW'H* ••• » •••• .• -t r • V ’ ’ * * > 

the' ... 

bei«- «"• •• •• 


heao ' .. . 

citation is returnable on that day and in which a written statement's not ‘j. 
or an appcaiauce, caveat orstatement of objections has not been entered “I ^ **^T.:nns 

of the defendant or respondent oranyof the defendants orresponomUuptoep 

Saturday shall be entered in the said list for enquiry as to the sufficiency o . 

of tho summons, notice or citation. At aiich enquiry nfucli may, i _ 

adjourned fromtimo to time, affidavits orfnrtber affidavits may ^rtwivw^^ 


• ■ , ■ ; . -ice of 

.tlnm 

of service of the siimmoiis or process, the BadilT shall submit tlic aiimani u 
“ or oeher procras sh.rll to .er. cd or crcciilrJ on S'lml 'P. Chrelni'” 

Day Of ti’oodlriday cicept by leaTOof a Judgeor a Dcj’uty l.cg' 


oO Kverv 


iidJnts/or Serncr. 




it niade : 


1 al.o 
I hi" 
•ml 
lie 


ucuiued to Jia%-c been dolyserved on him if left at his address fovsvn ice 



Ai ri MMX u m KMA. 


j1 Lt'U *'! 1- z c»*^ •*'»'( J- Vf pi «i*»W tlr^ (««”•'» ir; ln^aiU:— 

(1) t'.i.H 1-^ *p;«r»yfc*7^ » { <''‘'^t\hx •» 

C) 1‘n'rnt'^‘M .n!«. 

(3) 

{4) yyi-»>iT»h-y» 

(5) th'Tl f-:',» 

(6) 

(♦) *«l’». 

(S) »■«. 

Dki!; lul o! |i«r 

■’2. In »»ait »hrVi i» not h> or ofil^drftnijinttiind i» 

(a) on« for • h^tjVUtrrl d«n»n'i. cr (H (or «Uni»s*^, • lVp«l» ItrpMnT my.|To\Rlr«^ 
thiHh"pUintiS ij-*-* not do^.rr t« b>* h»'*nl In • JiKljf.mvhlau^hrxnUnfr 
new\«*n- to j-rorp ihr cUin »t p^iu »rd rn*\ tn»d<^ml«*nl«'h'Wc!tkrpJ%intjfl,*rd 
tK»U il h« »o iw)rl* fTjdm'^ »uVtnit tho <••«<• to tli^ Jodj^ or cn^ ol tho \tndpr* m 
Chin\rTii (o) a draft of thr tnmuira of tho domr to t<- p»v<tl m thomit t-t fl) * 
repTTl t% to tho anounl of dimar"* In lji»opmo'n q»»> W totf.o 

for «i *z j^rtt Jootto or for tuch onW t» may l<- dwrnoO jiroi^r. otnl tho Jmfco ttaj 
tbnmpoQoith^r jwm *n drorro or tuch* onlrr *• l«o »•> d<Tm |'r«'r«‘r.«>r •djv'wm 

tho euo into Court for hennas and dypo<aI. 

53. Suita oth^r than tho^e for o Li^uidatoil drmaml or dtwapro ohKh nro not 
J'’fended lyth«drfrn<Iant<iranN of thedefendantafhaHlo»otdo’«nl«'t»i- ynrtrhoriinp 
Anddi'pouUia the Court on the neit oranj eol-oqtient tjoto'ndaj nficr therwoimonr 
haa boon dnUrod duly aerard. 

51. Ciaea to act down in Court under otio or other of tlioha't tnvpn>axtrt'stoh'' 
ahall entered in Ll't 2 

55. If a WTitten statement liar been put in bj tbodelendant oranN of tliodef»'nd.»nts 
the Deputy Itoslitrar on being rati'Ge^l a* to the due aerthT of the aonxmoo* on the 



B8. After a Bummona or notice npainst any dofendaot or rc*|"*wteut ha»t'eeni»«t\V 
andfoundtobonotUulynerxpilund noap])IicationMmod«'b'r«freBha«m»m'n''oriwJt$t\', 
orifithasbceniaBucdund found to bo not duly «eite«l three time«, the tVpwtj Ite^idrur 
may eubmit tho caw for ordem to the Court. 

69. I’roccBseflorordorstuboBcrx'cdonaiMTt) tunaiiUorproreettinitum l-oaertnl 
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OJ. E»crj' cjw appc<iringoa tl»e Daily Lht shall be deenied to lia\o Ictii CsrJ or 
atijouroed for hearing on the day ou which it appears ui such list. 

C2. A iKirty who desires that a case shall not bo brought on to the Daily List ui its 
turn or before a certain date, must promptly apply for an order to that cffeit. 

03. Oas^ on tho Daily List shall be called on for hearing in turn as they appear m 
OtG llste. 

W. Tlifc hearing of a suit entered on the Daily List shall not bo postponed except on 
good cause shown. 

05. A copy of the lists shall bo Lept affixed to the notice-board of the Court und the 
Chief C3erl: and the Bench Clerks shall be responsible tliat the lasts are properly kept irom 
day to day. 

CG. Nothing hereinbefore contained shall affect tho poncr of the Judge to fix say 


67. E.ich witlcn statement shall, by tray of list or schecfulo, refer to any uocujiicii i* 
not then filed, by which it is intended to be supported. No documents not referred to in 
swell .statement or filed in the suit, shall be recejeed ui cvidMice at the bearmg tmlcas by 
or bv loavo of tho Judee. . . , 

. ’ . t 

• t 

setting forth the same, and in such case shall lorthwitu servo u tupa ra"-*'-"* ® 

rliin.ilt or Us advocilc. 

icement of tie 


72, TboattcstaUouoIanyamcndiaentundcrOr^rlh^l^^]^®^''^^^ Jj,cC«Jeoi 
and Order VTI, Buie II, Order VX. Rules 1^17, or ^ pcj,uty 

Civil Procedure shall, unless otherwise ordered bj ttic ooun. 

Registrar. 

Commerciuf Saili- 
co.n.ue,ciaI .ui.s tho 


73. In contested 


4V„7-ui „« to 4hfl costs tfaereoi, nuu r 


* IllJhi i-." 

lien in ‘'in 
jeel to tl’O 

,r.»<'rrrcntprK8.in-*r‘'f' 

ons.rs®'"'' 

ni Ko. 3 i» 



AITENDIX G~lll’RMA. 


1ud3 


tlie fcbfnltilo oC fornix horcto muiCTcd with ^nrh vnmtinn* ns oircunHtnncts may 
n^uiro. 

75. No affidavit nball ba m.vln nr iis>od on the heaniiRolthestHl summons except by 
special Older of the Judpie 


SufTimary Sutl*. 

79. ^^’hea an order has been made giving leave to the defendant to defend a suit filed 
onder Order XXX\’n of the Code of Civil Proectlure, the defendant shall, mthm one 
week from the date of such order, f Ic hia written statement, unless the Judge, who grants 
leave, orders the affidavit of the defendant to betaken as his wiitten statement, and the 
suit shall he set down m List No 6, 0 or 7 referred to in Itolo 51. 

Docuirunls filed in Cowrfa « 


the record. 

82. The Bench Clerk shall make and sign the endorsemenisenjotned by Order NIII, 
Buies 4 and 0 of the Code on documents admitted or rejected. The list of documents 
and articles admitted in evidence shall bo prepared in Form by the Bench 


for tliat purpose 


Discovery and Inspection. 






|i< 

t 

U' 
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Si? . pay >nl 0 Com «» aforoMid .act, additional ,um a> tie Jndgo ,h»il 

Mto OoOTt h!ia ton so ordored a, atoreaaid with „„lor fo, di.m«ty. .otre a%y of 
She ranotpt fo, (ho „,d payment into ttinrt, and fte time lot anwermg or making dis. 
coa-ery .hall in all ca,ca MmmoMo from iho date of the .orrio. „t the intertoeaforiea 
or order for dweovery. Tho p.arty from whom discovery is Bought shall not be required 
to answer or make discovcTj- unless and until the said pajment, a so ordered a? aforesaid 
has been made. 

87. Unless the Judge ahatt at or before Uio trial otJjenrise order, tboARionnt psidin 
under the preceding tula shall, after the suit or matter h.as been finally disposed of, bopald 
out to the party by whom tho same was paid in. it appearing in person, on hLs request, or 
io ini .dWsTx-rtto on each Adrooafels request wlicre such party is represented Ly Advoeate, 
in tho event of the costs of thecausoor matter being adjudged to such party, or no order 
<V8 to coBta being made, but, In the event of the Judge ordering such pivrty to pay the 
costs of tlie suit or matter, the amount £a Court shall be subject to a lien for the costs 
ordered to be jpaid to Any other party. 

88. A Deputy Xtegbtrar is authorized toellew any party to a suit or proceeding or 
hi3 advocate or pleader or agent to inspect in the presence of on officer of the Court ot a 
conrenient time any document /iled in Court under Order Rule U, or Order Xftf, 
Rule J of the Cwle, or any document admitted in oridcnco in the suit or proceeding. 

Sut/tmoneef h iVtlnessei. 

80. A summons to a witness mayheappliedfor by a parly to a suit or proceeding or 
his advocate or pleader nt any time after its institution, end during its pendency. 

The application should be made to a Deputy Regisfivir. 

00. The party applying shall, within 24 hours from the time when the application is 
fdeil, pay to the Bailiff, or, if the summons is to he served beyond the limits of (be original 
jurisdicfion of the Cfeorf. to the Accouatonf, such sum for flte (ravelluig and other ^ 
expenses of the person or persons aummont^ as may be requisif© according to the 
following scale • — 

I .ifaiinmm. j 


Snidicn, ntannvra, lalKwrers, carneis, domeetw .•lerrsots. strcAtv, ftc 
Tradesmen . . . . . • • 

Merchants, managers of banks, zwnmiUrs, gentlemen of property . 
Aurtioneers, Irokers, profesammJ acroimt.ants . . • - 

Professional men 

Hilitors, engineers and surveyora . » « • ' . ^,*i, 

Oftieers rn civjl emjdoy drawing not less than 11*1 COO a motuii 
aeconlmg to rank. 

ilWitary and ?faWileftcec«,ae«>Rhiig to rank . . 

Shroffs bunnias. schoolmasters, eommarnlets, and omeers ol saifs 
Articled and other clerk.<i . 

Poliet* Jmpwstois, petty officers, mditaiy OT maruio 
Customs-hoDW officets and cngme-iinvers* . • • • ’ 

f^odou'Ji sitvsn . . 

FeWBlca, iiccohting to gtalion . . . • ■ 


« 0 o( I fl d 


IS t> 
]0 0 
Ifi 0 


,p.c»i c»» not ptoTlded tor mil., rr.lc. <ko 0>»rt .tall .««.■ ■»* 
es as it thinks fit. ,wB*51de nffer the Ikiififf 

M. A Depnlv JlrKisIrar .Wl tli» 

tho Accountant has endorsed the nppUcotion imn lits rc tie to 1 >c 

.ta.ra,w.tho«vr.fcr»oo«oaJoJ8o 

iloof IraveKingond other eapemes winch be ten 

rgMtrar chall refer th-e matter to the Judge. davon which heha* 

&2 If a witness' evidence Is not taken of compictcu ‘ .j| j^ffvrc I pm. 

ondedinobf>flienoofofl»»mmonslheiwrty whohiWBUiu „,,,oiint n< w.i« orhina}}} 

that day dopoait with tboJ 5 .iihff of tho Court the ^ 


I 


^ V / 




Ai‘j’n\inx «— iirijvA. 




allovi-wl for iJic nrit <li_> of firarwi^, fliitf if on lli.it d)> hf«o\ic}piirc unci i«kfn or coni* 
picjcil, lii< nHovrnncc for tlic ncTt <Jjv of fmnng nholl bo deposited. And «» on nntiJ tlio 
vritnw li!vs Ixvn «Ii<chsrgc<l. or until (he c«so has Iwn mncludn] 

9.1. WUtwsso^ nui^t apply «i jicrion to the lUtlifT for their expense fttiuu'rd for 
ftttondmgonorcry day after tlio fint «Uj. 

91. Xo Mpon«cx of iri(nc««ci nhall bo mrludcd m the c<hU allowed, except such as 
ha\T Ixvn pJi<l through the IlulilT or the ^IccoiintAnt or certified bj tbo Judge or by A 
Pi’piiti licgNlr.ir. 

/.’xrimiiiitfu'H (if I’artM* aiuf ir»f»r«wa by tht CotirL 

9.i The sub-it.inco of the OTnnimation held by llw* Cburt under OnJer X, Unlo 2, 
shall be reduced to -writ ing by the Judge ora Onxrtt«l Ofticer of tho Court and shall form 
p.art of the record. 


Court as soon os possible after his statement has been reconlwl and the Judgo shall, if 
neees.sary , correct the B.anic and shall sign It. 

07. In eases in which an apjKal is not alloned other than those dealt with under 
Rule 62 it shall not be neeesRary to take down the ovideneo of the witna»es in writing 
at length ; hut the Judge or a Gazetted Officer of the Court m the {uesenec and tinder 


record. 


direction of tlio Judge and Rule 15 thereof shall U* read tis referring to esidenre taken 
down OP imde umler tho rules lioreinbefore set out 


Comntiffion*, 
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101. When— 

(a) A <Jommiaa5on w iwicd \yy th® Coutt for 
accounts under Onlcr XXH. Rule fl ot 
(4) Ap *1 I* ~ 


ft lociil invrstigation or to exaniinc 
t Hulo 11 of the First Schedule ; or 


Arraugmeni »/ Rtf oris. 


105. The recottjH of tegulaT MiU® shftlt he divided Into four puTts cnch harinjt n 
"cptvnvtn facing sheet, namely i'- 
ll) Tlje main file. 

(2) Tho document file. 

(3) Tlio mtorlocutorj file. 

(4) The process file. 

106 In 0)© main file «hi\l) be filed in th© foUoving order the— 

(fj Diarj*. 

(2) I'loadmgs, 

(3) Issues, 

(4) Evidence lot Vh© plalnliS taken in Vbe Conti and upon cowmfesion, 

(5) Afljdavjis (if any) read for the plaintiff nt the heating under Order SIX, Tlnlel 

of tho Code, 

(6) Interrogatories adminutcred b^' him ond tlie nnswers thereto, 

(7) Evidence taken tn Court «nd upon commission for the defendant or epcli 

defendant in order, 

(8) Affidavits road as aforesaid for him or them, 

(!>> IntorrogatorjesailministcTCdbyhirriorthemandensweis, 

UO) Evidence of tiutnesses called by the Court under Order XVf, lliiw 14 oi tM 
Code, 

(11) Judgment, 

(15) Decree. 


ctaeftjiuoWl'in.w In ce.»aMUaa 


jjott — Th# rvocee<}>nss upon or leaftiag \rp tft tUe m miitfl 

t»>ih iotenoffitorfM nnU nnsvm, shallbeftle'tialheiateflociitorrDw. 

_ 107 In th« ilo.-umoot fllo «lia!l lo fflnl IM IW of liociimrals 


i'«ry part of each document mav ho readily open lo TJcu". -«,i «rifrra* 

.V'!!'}®"!?'? 5 - !S'I™ twii* 

- .V - i and orders 




cut" 


(<*) Powcrji of attorney, 

(6) Summonses and other processes 
(c) Lmts of ivitnesses, 


aiiii jffidntil* iclating therew, 

, the 


Appelialo Side 
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Tht 

111. Tlie dun shall be fraiaixl fco a<! to diow .n« conciM'h as iwoiblccvcrv stage of, 
and cvcT\ proceeding t.aken in the suit , ami the pari) or parlies pn'Miiit m j4:rsoii or by 
ndvoc.ite or pleader at every procee<ling Verj abort proceetlmg^ and or»ler«, such ns 
proceedings and onlcr< for thendjoumineni of Rca<e, ma^- la* tiTittcn on tho diary for tho 
signature of tbo Judge, but when orders not purel,\ formal have to bo made, tbo Bench 
Oerk should put up a judgment form mth the file when submitting it to tho Judge. 

Tht Juilgntenl 

112. When judgment is gnen orallj a not© thereof m writing or m diotthand shall 
l>c t.ikcn by an OfBecr of the Court, or person authoraed by the Juilgo 

Such note shall be submitted to the Judge tor conection, and for signature. 

Ikertfs and Fittmal Ordtf 


Assistant n«gbtrar. TSlien the draft of a decree is ready a notice shall bo jiosted on tho 
Court notice-board that the draft is ready for mspoclion m the office of one of tho Doputy 
Beglstrars If it is not objected to within four da>s from tbo date of the notice, a 
decree in the terms of the draft shall be submittetl to a Judge or a Deputy Begistrar 
for signature. 

If the parties do not agree to tho form rrhieh the deertc shall take tho case shall 
be set down upon tho d.iily list on as early a date as may l>o convenient to speak to the 
minutes of decree. 

116 If a party or an advocate intimates to a Doputy llegistrar immediately nflot 
an order has been passed by a Judge that be wishes to sec tho formal order before it is 
submitted to the Judge for siguature, the sarao procedure ns for decrees shall be adopted 
in resjicet of the draft formal order 

117. E\cry decree or order for the payment of niouej out of a fund subject to the 
order of the Cohrt shall, for the purpose of such pajTnent, Lo decmeil (o authorize tho 
sale and subdivision of the securities bclongmg to tbo fund, or of a sufficient portion 
thereof. 

118. In a decree for maintenance out of properly charged with payment of tho 
'allowance the Court may appoint subject to such condition (if any) as it shall think fit, 

a Beceiver thereunder with directions, m case of default m payment of tho mamtenance, 
to take possession of the property and sell tbo same, and out of tbo sale-proceeds to 
pay the allowance,for mamtenance. 


Ttme 

121. In all cases in which any particular number of daj-s. not expressed to be clear 
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•lay also, and .my succeoduig day or days on nliiclj the office? continuo clowd ; j'ro 
vidcd that nritten atatoments doe in vacathns rtitty be fijcci on (ho tlaj- the Cotui 
rcQpona. 

122. Wlicrobythesertilca, or iiiany decree or order time for doing anyact ortakin5 
any proccwlmg'i limited by months, and •where the word " month " occurs in any 
dociment which ia part of any legal procedato under these rules, soch time shall l» 
compulotl by calendar months, unlc&s otherwise cspressecl. 

123. Tliodayon wblchaoorder for eoeurjty for costs is served, and the time thence 
for?mrd until and including the day on •which such security is given shall not he jeckoneil 
m the comp«t.at5on of lime allowed to plead, answer interrogatories, or take any other 
proceeding in the suit or matter. 

i’xcctdww Proceedings. 


of tho decree or order. . 

125. Thecortiliedcopy'togcihcrw'ithihoothcrdocuincnfsmentioncdfnUnlcr aa/, 

Rule 0 of tho Code shall be sent by reglsterod post. 

126. The process-fees prescribed for the warrant of attachment and for the order o| 

sale shall bo annexed to every application for eveeution by aftaelnnent nml talc of 
proporti , • .i„ 

127. Ill every application for tho attachment of moveable property 

value of tho property sought to be attached shall be stated oecording to (he best o 


Hole o/lmmonaMe Piuperfy. 

129. An .ipplKfttion for the sale of mvBiovesble proiwrty for civics 

p.vn)ed by an affidavit of some person who has searched the ^ 

*...... 1 .. i »u.. • (« tl,« afrulavil the result of (ho search 



amlin(<-K'‘('’f 
*elvr'' as to the 
n alistriut <'f 

of the 


J32, 

roijiM'fcteil w uuniA« jv. . j . 

in tbo^jwocJAmation, ^ ^ ^ ^,5,(1 ^ 

rr ihc 

' fh /ml 

-cr. 

i ■ ' U.v 
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hold Milhin (lio |)rociiict^ of (ho Coi>r(>hoiioc. If the parl^ iit nlioM iimtAnoo (hp pro- 
perty' li (o bo Kolcl clo^iro^ liiRt it fhoold bo eohl oil the 8{>ot, he must stole hts wish in 
his application for mIc and dojM^it with the IkttlifT the pirscrihed fee for attondance at 
(ha spot. After the place of sale ha« been elatcil m the procIamAtion, it shnll not bo 
alter^. 


uu Lquai lu ui' lu^ijei' lii'iii iiii- zoi'ut'u price \u any;, me Juiiiiii riiaii irniKo nn i-niry 
in the sale-book la the follouing e/Tcct 

"Idoclaro to haio been (hchighcal bidder for the purchase of (he 

propertyaborc set forth (or of lot Xo. ) for the sum of R« 


iia. nm-ii » euinuyaiKu lu n purenoser ai a saie oy me court is nwasury, me 
purchaser shall cause n draft to bo prepared and prc&onted to a Deputy Registrar within 
one week Ireni the date ol sale. 

Upon receipt thereof the Deputy Registrar ehall gitcnotico thmof to tho advocates 
or pleaders of the parties tothesuit with an intimation (hat (he draft will be open to their 
inspection for four days, and that, if not objected (o, it will bo relumed to the purchaser 
as approved of by the Court, 

If the ilraft u objected to, the Deputy Registrar shall settle (be draft after considering 
the objections to It, and shall tlien if so required by either party submit it to the Judge 
for orders, 

SaU of J/euf<rM< J'roptrty 

13d. As soon as possible after an attachment of moveable property, the BailiiT shnll 
report to the Court the fact of the attachment and sball furnish a list of the articles 
attached and their approximate value ond shall note if any of them ore not liable to 
attachment or sale. 

If any of the articlcs'or things fall within (ho proviso to Order XXI, Rule -13 of the 
Code, it shall be so stated in the rejiort and list 

140. Thereport and list shall L« submit (ni tothe Judge or a Deputy Regisiror who 
shall pass such order for sale as he may think fit, although the decree-holder may not 
apply for a sale order. A warrant for sale shall be transmitted to the Bailiff, who shall 
forthwith prepare and issue a proclamation. 

141. Every proclamation shall be advertised m a local newspaper or advertiser 
for at least 15 days (except m the caseofproperty mentioned in the proviso to Order XXI, 
Rule 43 of the Code), and the cost of ndvertiaing shall be dcductozl from the proceeds 
of sale 

142. Jlovcablcproijertymeiitiojjeilin the proviso to Order XXI, Bule43of the Code, 
shall bo sold as soon as may be com cnient after it has been attached. Other moveable 
propcrtyshall bo sold on tho thini S.itimhiynftcr (ho day on which (heprochimation 
shall has o been fixed up in tho Court. 

Garnishee Ortfrra. 
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H4. H Hie gatnisbns does not forlhiiith jjaj or delivfr into Court Hie amount iloe 
(torn or the ptoperty acliterable by hint to tbs judgment. debtor, or so much as mar t* 
^fneumt to decree ood the cost of execution, and does net dispute hiaUabjlitj 


a decree against kioi. 


boforo the hcamg deaiio the trial to be before a Judge, proceed to def ermine such i«suc ; 
aad upon the determination of such issue, shall pass such order upon the notice as shall 
be just. ^ 


ba3nhenorcbargoupon,oranuiterest.mu,vneouugi',ui j 

such third person to appear and eta(e the nature of bis claim (if any) upon sBcb debt er 
property, and ptOTC the same, if necessary. 

U7. After heating such third person, and any other person ■who may subsequently 
be ordereil to ap|»ear, or m the case of such tbird or other per^n not oppeorfijg wicrt 

♦>>f.Tude« or aOennt vReffislxar may pass such order as is hereinbefore pronMech 


Such thud or other person shall haTo the same iy{uv ioiv.«iu»ib. u«.. . 
as It may affect hUintcrestsshal) be before a Judge as is conferred oyJluIelsSupon tn 
parties therem named. , . i. « u, 

148. Payment or delivery made hy, or exertion Jeried upon the 
any such order as aforesaid shall be a valid dtsehargo to bim as »gaii«t . 

debtor, and any other person ordered to appear as aforesaid, ^ 


^rred with the gamwhee order. An appearance uy i 

- „f.^g.ftfp.rrales8ndo/iii«yp«>tcet)u^s 


151 

execution. 

152. An appeal to the Court shsU fac allowed 
under Ruleo 113 to 160. 


from all ordersof a Deputy itepstn-r 





t 


nl Hltcft aUtKtb 
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1u< ftfhoc.itc, Jo juy soch Mim bj of tlaiungrt tlio Court i«a> nnard aa com* 
pcn«ation m tho c\ent of n partv nfFcctwl wntainmg prejudice by aucli injunction. 

A.'x'OHMiotionr “ dr htnr 

loC. Tlic cx.iinimtKiii of a w itnc'»i under Order XVIII, Kulo 16 nliall ordinanli lo 
taken by a Deputj Registrar or Assi>,tant Registrar unless flie Judge ahal! otheniifo 
direct. 

157. The ofliccr t.ikuig an exainiuatioii de hene €*k vlinll lia\c regard to tho pro* 
visions of tho Indian Evidence Act ami sh.all, m cn.so the Adxoc.ilc or other person 
examining the xnt ness press any question w Inch auch officer almll bus o disallotxcd, record 
such question and tho answer tbereto for the consideration of tho.Tudgo before whom the 
deposition may thereafter be put m CMdenee 

13S. After the deposition of anx'^itness shall h.avo been taken down, and before it 
IS signed by him, it shall bo distmetlj read oxer, and, when nccevs,ir) , translated to tho 
xvitnoss in order that mistakes or omissions may b<* roctificd or supplied Tho deposition 
shall bo signed by tho witness, and left with the officer who look it dovxn and tho latter 
shall subscribe his name and the date of the ox.xmmatioii 


Srrunt^ lo Coiirl. 


Court Ate tenderod.aroportaLallbc c.-iIIod for from the Baitifl as to whether (he principal 
and sureties possess withm the jurisdiction of the Court property of value equal to the 
amount of tho scciiritj required 

161. No sureties shall, witliout the order of tho Judgo or a Deputy Registrar, bo 
accepted, unless they make an affidavit or affidavits stating that tho property which 
each of them possesses, or that their properties combmod, are equal in value to tho 
Amount of the security demanded, over and aboxc any incunibrauces to winch such 
properties may bo liable , and over and above Iho amount for which they may have 


Commtmm on S<ihs of mortgaijcd and allackrd rroperly 
163 The commission to bo drawn by tho Bailiff on sales of mortgaged or attached 
property shall bo at tbo following rates j — 


(1) Onsalesofinortgagedprojwrty— 

When tlin procci-ils of sale do not exceed JU CtM) 

When they exceed Its. fiOO but ilo not exceed Rs C.tXK) 


When th< y exu'i d Its. fi.lKW , 


(2) On sites of altachid proixTty— 

When Ilia pniu < ila of sril.i ili, not oxci-n] lU. |(I,0(K) . 
Wlicii llic jiriicci'its of «nl'> uxcca d Us. MMlOU , . 


. C per cent. 

. 6 per cent, on tho 

first Its. COO and 2 
per cent, on tho 
uatance 


At tho above rates 
on Uio first Its C,000 
and 1 per cent, on 
tho bnlmcc 


, C i>er cent. 

. 5 per cent, on tho 

first its 10,000 and 
I per cent, on the 
batancc. 
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t ‘ '*'■ i«inioiro»W6 projjerty 5s set aside uruUr tiie rrovwieM oi 

Onfer XXI, Rule 89, 9i or 92 oS the Cods st Civi{ ^ 

jwvM to »»-•»•" f 
165. 

wttliin the , I ^,,1 mo appuuition ol the patty at 'whose instanio 

trie property is to bo BoW, IV fee of Jis •• c 


uiOllVIl. 


. ..... t-u »v Miv ui> ine ena ot tbe 

SenEOptB OP TOBiW. 

Ko. 1 (Rule 69). 

IN THE CHIEF COmT OE LOWER BURMA. 

Ori^nal Civil Jurisdictis?!, 

Soil Ko. b{ 50 . { 

Pl.vmtiff, ) 

vs. I 

Defeiidaiif. ^ ( 


<lay of 


19 . 


(Signed) 

(Signed) 


I’lftintjff. 

riaintiffs AclToeale* 


if 

» 


41* 

(■ 



No. 2 (Ruio 73). 

IN THE CHIEF COURT OP LOWER BUR5W. 


Ciril JurisiicliQA. 
Suit Ko. of 19 ♦ 


Plaintiff, 


If* 

nt 


vs. 


Lcirndant. 


if. 

VO part of 

16 nwdt! 


ta this smt. as follows : — 
Pariicuhrs. fThot the 


deliver wCtfiin , .... 


I 


tuciv patticnlaTS.] . , 

ITitat tte file iH> afl'da^'R of m U filod 

f»Urrt>gf>tnnt«. (For fonvo (<* mterrogate, the aiw 
ton «!»>») 

Inspection of <focuoicnt» Commw-'ionv. 

Insppction of property. 

KsAmmation of witnesses. _ “ 

.\ny other Jntprlocntoiy inntler or thing, 
tho <l9.vof 


fn ten ‘Jn)K.J 
wilfnii 




Am:\uix t5— iJunsiA, 
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Xo. 3 (I{ul« 74). 

IX THK CJMEF COUKT OF 1.0W'EU liUU3L\. 

Onyinnl Ctrit 

Suit Xo. of 10 . 

Defendant. 

Upon bearing the Ad\oc.t(cs on bothsidca An(lu|>oni«.iding(}ic 

nffidarit of ilted herein the follow tng direct lonsarohorcl)}' 

gii'cn;— • 

I'tiriicvltjri . — Defendant in ft week to give partienUra of 
• Iififtwjjona.— .Th.at the plaintiff 14 
Di*cotrrff — Defendant in a week to proiliico 

/H/rrroj'jfonM'-PIalntilf may inteirogato as to only: interrogatories to be 
ioitialled by mo 

/ftjpeftioft of I)oeum*nl9. — Plaintiff undertake* to produce ftl Che hearing. 
lMp«tion of Proptrly — Xonc. 

CoMHiiru'onr — Xone 

Emminalton of — To bo esatumod! on eomuii'siou or otheniiso as the 

case may bo. 


Xo -tfRiilollS) 

IX THE CHIEF COURT OF LOWER BUUMiV. 


Original CtvilJut%*ditUon. 


Cieil E.aecution Cft«o No of 19 . 

Plamliff, 


ta 


Defendant. 


To 

Tftko notice that you aro hereby reqoiretl on or before tho day of 

19 to pay to tho Bailiff of this Court the sum of 

attached in yonr hands byordcrd.itcd day of 19 ,o^ot^lef«^e 

to appear in person or by an Adi ocate or Pleader of this Court before the undersigned at 
11,15 a m in tho forenoon on the day aforesaid and show lausc to the contrary in default 
whereof an order for p.iy inent may bo jMS^ed against you 

Dated this d.iy of 10 . 

for 

Dcjrtjty Ittgiilrar. 


THE BUBHA GAZErTE. 
October 21st, 1911, P.ibt IV, r 945. 
Chief Court of Lower Burma. 


NOTIFICATION 

IhileJ Jlniiijtion, the 19/A Ofl<il»r, 1911 





I 
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THE CODE OV CIVIL FROCEDUUE. 


*rhft rules contaLnetl in the First Schedule to tlic Code of Civil procedure, IBOSi 
BhaU, so iar fts they aro inconsistent with or contrary to the Rules horesith puhUslscd, 
and, so far as the practice and procedure of the AppeliaJo Side of the Chief Court cf 
Lower Burma only are concerned, he deemed to have been altered or superseded by Ibe 
rules secondly abOTomentioned. 

Obder LIV, 

Appellate Side Rules ol Procedure, 
i’rtltmiwary. 

1. In the absence of tho Assistant Registrar the Chief Clerk shall exercise oli the 

functionsolthoAvsistantRcsistrarunderthcsorulcs. *i,„ „«bl» 

2. Vsoopt ujK>n close holidays the offices of the CcBzt shaU be open to the 

on business from 10 30 a.m. untU 4 SO p m. on all week days except Saturdays, and on 
Saturdaye from 10.30 o-ia. until 2 p.m. 

0 / Proeetdiit^g. 

:i. MemoraDaa.aprJieation.s, and affidavits eliall bo 
written in a clear and legible hand, in the Eng^b a iiaif 

paper on one sido only of the paper and so as to leave & clear m rg 

be d.idod in,o „b, — 

paragraph »b»a contau. M nearly «sn»j b« « 

DatM aid figures sliall bn fflWmbctoreprMrntaUon Wlien nsfrre ««te, 

b. p.»rnw i« 

t Xnrnranda ot appnal and applIcUens ,er revWnn .ball bo »rrnn,pa.nr.l by 
t ertihod copies of the following dowmente. awphcation w wade j 

(1) The decree or order ©gainst VThichMappeoJ f ^ the CVurt 

(2) TJio judgment on uhich such decree or order 

dteiiense^ therewith, and ,,„„Alintbdecrees or order*tbo judgu'C'd v 

(3) In appeals and apphcatioiw from ofyeUat 

t[,« OoLt of Fust Instance, unless the iarre‘=«i(rd to the dY'-i't""* 

6. WbenercT a inomorandiim of fFmoMj or if he considers that the reh f 

Rcr'istrar And it is in liis opinion insufficiently etnnipo. ^^lthInuhlch ?«<•!. 

Ut^^isun^lvaluedli^ or the vulua..w 

„„„OT.adaB> of appeal or .pptat.on stall bo proF ) 

““'f moro.momo.r,„du„,ot.pl«»lo,.ppfi»llo"i'““ ' ' 

!*.,1 ♦!.« nmcndmCBt. . :.,V_ Janll hc fi*td b} [hr 


d. »Y«ivro<.mcmomnaunnn»i-i'v..*ae.-rr- - i >1 thr 


1 or oppliMlior. as tMi? t or Courl», 'M aw ' Sr.1 

. , On receipt of tlio records of f l.e Joaef toetn'o aitbin rP 

mil rene a noueo to tbo apFUa”' "yjISrfj I,i ai-lfe. fo b*'” ''f”nl'ilFr ert'W' 
„ ,tat doeoment. u. ‘'“"'^'“Sfn fbo too stored 
rent of aoci, .latemet.1 not boing mado adto ' a 55, the folW”? 

e lime for good canm ahmm or m ll» reannnt n»r I 


1 

J 

ll 

i 


(i 

!i 


j! 

I 


i 
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Mil Upon the jwrty toelion wu'c before him nh\ IhpcavsIiouM not bolaul hcforr the 
Court for onlfTJ. nmlrr Onlcr XVII IlnleO. 

12. When tho tlocumfnt* to l>o tran’litw! Imo been drtcmiinc<l, the A«'L«tflnt 
Ilogbtmr »hMl r.iu»o «n oslimile of the wt of the tritn'Intioii to lio prciuirw!, nml shall 
procwl as prorMod in tho rulos for the transhtion of documonis 

13. The ^Vs'blant llrpi'trar is nuthoruos! to take nccossars atrps to cause the 
scrricc of fresh notices, if refiuirerl, to ihsposo of applic.ntions for auhstitutesl-scrMce, 
to grant jwstponements h\ consent and di^poso of .applic.atioiis for bringing legal repre- 
sentativos of deroased parties on tho record am! granting post poiien cuts, if neccs»nr\, 
for the purpose of semce. 

U. When a notice is retiinieil unscrwl, or not slnly srr\eil, and the Assistant 
Ilegistrar orders the issue of fre«h notice and fixes a fresh date, tho case •hoiild he called 
out in the presence of tho /Vs-sistant IlcgUtrar ni open Court fifteen minutes before tlie 
Court sits on the <hte originall.v fixe<l, in case therrspomlont ina^ put in an appearance, 
and, if he doe*, he should bo infomicd of the ]>o*tponed date and Ins signature taken. 

Process. 

13. Warrants, notices and other processes ehoU bo signed, sealed and issued bj the 
Assistant Registrar, proridod that ercry rmnrant or order committing a person to 
custody in jail ahall be signed by the Judge. 

16. Notices and other processes to bo served uithm tho local limits of tho original 
jurisdiction of the Court shall bo delivered for service to tbe BaililT, u ho shall endoTEo 
thereon tho date of receipt by him 

*- T''* , . * • ’ . * . .«t -n- . 


aucumpany tiiu ouiver lu fiuua uuii uui 


sent for service as provided by section 28, Order V, Rules 21 — 23 and 25 to the Court 
named by tho party. 

20. Unless otherwise ordered a second or subsequent notice or prccees shall not be 
issued until after the one prcviouslj- issned has been returned. 


Address f<fr Ser 
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SenchtS — Clnn^ei of cases h be heard by nutf eompnsition nf. 

24. The foHowing ctaasM of ca‘(C8 sliall bo heard and determined by a Bench ol at 
least two Judges, namely: — 

(a) ‘ r -1 -* ^ ^ — 

(if 

(c) ■ 

(•1) ; • • . . 

(e) T ‘ ’■ ■■ «- . y... I T«— *..f 1Q-0 md rules 

(/)*■■ . ■■ ■ 

{<;) Any ftppeal,roview, revision, or original suit A^hlc-|i the l^niot Judge may orilcr 
to heard or defonnined by a Eeneh of Judges. 

J^o<«.--Thl8 rule must bo read subject to the operation of express prorisiots of Uw, iu:b 
AS section 1& ot the Indian Press Act, IPIO. ' 

25. A Full Bench eball consist of tiB the Judges, or of such number of Judges, not 

ICO 

cli 

ed 

Lists to be maintained by the Assistant J?f j»i/rnr. 


A. List of all incomplcto cases. , 

B List ot cases ripo for hearing that nro to be called on a hxod uaie. 

• eptfronulay today. 

, ■ -0 out ho respondent 


• . . ' isininff 

, . . . . ^ 11 ’? toe 

tlio fotlowiiiE wooh. , .-rt ji deere'" loi 

38 When ff caso under tho Indian l>uono Act, i 
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Tht 7)iary. 

3fl. T!io di.-vry kIiiII be franwl »io as to Miow as conoisaly ni jMMsiblo every stage 
ofand ewry proccctliuR taken in tlie ca9C,an<llbo|«wty or patties pmentnv person or 
by advocate or plcaiter at every proceeding. Very short proceedings and orders, sucli 
as procceilings and orders for 

for the signature of the Judge * 

Bench Clerk should put up a . 

Judge. 

Tht JiufQmttil. 




Dttrtti and Formal Orders. 


his tailing or retusing to sign shall bo eertified on the decree. 

Care must be taken that each <Ucrec is m itself clear and intelligible It should 
not bo necessary to refer to any other documents to ascertain what it really means 
or implies 

42 IVlien in Interlocutory and miscellaneous proceedings an order w ma<lo by 
the Judge after stating his reason therefor, and in any case in which a party may 
desiro it, a formal order shall be drawn up containing the number of the case, tho 


beneath his signature. 


minutes ol decree. 


Oeneral. 

4C. In every appeal and petition, if any Burmese name is not spelled in aecordanco 
with the Government sj-stem of transliteration, the Assistant Registrar shall cause the 


• So much of Rule 35 of Onler XLI as m^uirrs thedecree to be signed and dsteil 

bv the Judge or Judges who passed it, does not appli lo the Chirf Oiurt of I»vcr numa in 
the pscrrwcof its apiiellitc jiiri'diclion. Set scctir.n Iff (J), Lower Iturma Courts Act, ItlOO 
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spelling tn be corrected unless the advocate cojKcrned rIiovb luiy good reason to the 
contrary. 

If the name xrai incoiTectl3' spelled in the Lower Conrt it ahouhl ncTerlheless be 
correctly spelled ui the Chief Court, tho name as previously incorrect!) spelled being 
added ui brackets, if necessary, to prevent confusion. The same rale shall bo applied 
as far as practicable to names of natives o! India. But any person who wTite? English 
has the right to spell his own name in any way he likes, and the speUing of his ordinary 
signature should bo adopted in all documents in Court. 

47 No correspondence relating to 00*169 before the Court c.-in be attended to, but 
any person having business in tho Court or its office shall transact the same m person 
or by a duly nutborized agent, advocate or pleader , 

43. The Registrar, Deputy Registrars, Assistant Registrars and tlio Senior Inter- 
preters attached to the Cluef Court for Burmese. Ilmdustanl. Guja^l*- Chmcfe, lamu 
and Telugn, are empowered to adminisler the oatlv to deponents of aff3d.iYjts to lo fll«l 

“* **''^2*;^*nS'r'lnterpreterfl shall exercise the power conferred by this rule only within 

Chef nSl- shall certify the copies refened to in Order XLI, Rule 37, 

Appeals to Ihe Frit!/ Council. 

50. Petitions for Icare t o appcal to His Jl^esty “ 

Assistnnt Regtatrar. who, if tho pejdion ing of at least two Judges (see 

ftn tho roanondent to show cause before ft Bench eonsisung ui 

R„k 21 a&.«). »hy Ao oertiBcl. F»y.a f-Stai!' ^thiX Fni*! !«<"■« 

to the amount required or. subject to the 5 ^jj te paid to tho BaihC 

imFOveabte pro A' ^ >” 

tho Court. Government securities so deposited shall 

or a Deputy Registrar. iienosited under Rule ^2 a eccont) 

53 Wbon ciish or Government ^t„ctcd!as the case may be. 

tornl «h»II l» esoculed m Form A or Form B .ppcll™! •!» I 

ol. I( » charge on immoveablo property “ proFr'y rrrjfieil by afS'larp 

aio » draft mortgoVb»“<> lh« 

Tho .aloe of tho Foporty .hall to at „|„d, an, broi.sM mlo 

and in the ca»o of land on irhioh there ^ i, tendered, Ih. huddnilp nm'l w 

or«,.proFrty.orFbcre.n.orlga60ofl,»M«S.onlJ „n,,eeo„he lender 

On fender otachargo on l«moreableprop|rJy^.^^^^^^^^^^^ 

shall ho giren to the opposite S .oearity Icndeteil sbonld not to «r Pj • 

ordef XrX Bale 7, .be 

5S Wilhm the Fr>od prraeritod hj 0«er ^ „ Ito A , , 

doponl mth the BadiF 'h” "fiS,. of prin'inB' *” 

Registrar may dolermmo to ,, v for 

milcxing and transmitting ® '®P¥ ® . . prc«cribr<l to coriHu nrcoi'h 

S» It the »PF1I»»‘ ™Son of Ihe dHpF'i 

,,re tho eclnal Fr*' *to timo of a<ln>»»»»- 
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which hare not within the time specified, been expressly asLeJ for by the parties. The 
.•Assistant Registrar shall al<o on payment tohimof a feeof R#. 1C furnish to thepirla*s 
a Il«t of the papers, which mahe up the record : and shall leijuire each party within 
fourteen days to indicate any paper which bo consMets immatertaL If the parties 
arc agreed as to the papers to be omitte^l, those papers shall not be lran«cnbed. If the 
.Vasi'tant Registrar thinks that any paper, as to the omission of which the parties are 
not agreed, should Lo omitted, Lo shall refer the matter for the determinatton of tho 
Court. Where it is decided to include any paper agauu-t the wi'h of any party, the 
transcript shall show clearly that the inclusion of the paper was objected to by that 
party. 

C2. The Assistant Registrar shall arrange the papers in the tnnscript in the order 
specified below and shall prehx an index to the transcript. He shall also ntt.ach to 
tho index a certified IL't of all papers omitted from the fraii'cnpt under Rule Cl • — 

Order of omiB^mcnf of Pitj- r< 

1. Diary sheet of the Original Court. 

2. riaint. 

3. Written statement 

4. Examinations by the Court nndor Order X. 

5. Issues settled 

0. Oral en'denco for the party beguuiing, including evidence ghen by a witne.'.c 
for eueh party on commission. 

7. Oral eTideaco for the opposite party or parties, including eiidence gnen b\ n 

witness for such party or iiarties on eomou-NSion 

8. Pocument.ary evidence for tlie party beguining 

9. Documentary evidence for the oppcxite i>arty 

1 

1 . . 


C.". When the record la to bo printed the style lo be adopted shall be as follows .— 

(i) The form knoam as Demy Quarto (* e.,5i ems in length and 42 in width) shall 

bo followed 

(ii) Tho stro of tho paper iiseii shall be such tbst the sheet, when folded and 

trimmed shall bo II inches in length and 8j inches in width. 

6 H 
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(ui) The to to UKid in the leit shall he Pice typo bet Long Primer shall be 
^Tlntlog accounts, tabular wattw and notes. 

(iv) Tlie number of ttnoa in each page of Pica type shall be 47 or thcreaboufs, and 
crery tenth line ehall be numbered w the roargm. 

6^ When tlie record w printed in India, 100 copies of the transcrJrt b 9 struck 
Off. iVenty copies ahall supplied to the party at whoso cost tlie record is printed, 
jtey other parly to the suit shall bo supplied with copies of tiie record on payment of 
the coat price. Copies so supplied shall not he certified. A charge of Re. i for ewry 
750 words shall be m&de for proof-teatJuig. Sloney paid for proof-reading shall Ic 
c to Government. 

• ' is ready, if it fe to bo printed in England, one certified copy 

> ' '»s.T ’ff'jtesty’g Privy Council, Whitehall, at the 

— •-<»d in India, and ICO 


CO J ^ ‘ bo 

correct by the Jlogi*M.ii w. .-ut, 

or mitiallmg, Ovory eighth page thereoi , -to. 

Where part of the record ts printed in India and part is to , .his 

ruie shail, as far as practicable, apply to such parts es ore printed in Iiuha sii\i . i tis 
ore to be printed in England respectively. 


<58. AH costs incun^ ia British Indu w holher fUlovred by t)ie Court under Bute C7 
or othermso. shall bo recoverable, as jf they were the amount of a decree for money. 


NOTICE TO SHOW CAGSE WHY A GERTmCATE OF APPEAL TO Illb' 
StAJESTY fiV COUNCIL SHOULO NOT BE CRAOTTB. {Rule 50.) 


Code of Civil Procedure, Order XtV, Buie 8 (8). 

IN THE CHIEF COURT OF LOWER BURMA. 


Civir. JIiscftLUNEovs Arrwc.iTjf>s No. 
Arising out of Civil Appr.'l No. 


OF !fi . 

of II) . 




To 


Toko noticQ that Ibo applicant abovemamod has fJirotigh Jr* rn«r. fulfil 

Court for a certificate that as regards amount or valne “fid ,, •. nthrmi-n a 

tborequiromentsef eection IlOof the Code of Civil Procedure, r i. 

fit •'■EFJ.Ho H« Maicsly in Conyil. ^ 

Cbiirt should not grant the certificate asked for. i.vnf 15 • 

Given under my band and the se.'il of tho Court, this o y 

Pracesa fM, B., reatecd, Itaiilrar. 


FORM A. (E* 63|. 

ROND BY AS APEEW.ANT TO MS 

■ FOR THE COSTS OF THE BESFONDEOT WHEN CliERKMA AO**- 

OB Cash is deposited. 

, tan ef 

Know au- WES by these presents that j residing “< 

.m Mdllrf fiW frlS'pill w 



be made 1 bmd inysclf my heir* and legal rejiTV^enlafivTS 
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In ^v^'SEsa >vnEnEor I have hereunto eel my hand ctl 
da}’ of 10'. 

Signed by the said 

in tliQ presence of 


son of 

IVnEREia I tho aboTO-boimdcn 

Civil Appeal No. 


of 19 


thlfi 

Signature af ApfitMaal. 

Adjrets. 

Oeeupalion. 

in tlio said Cbicf Court 


to fumi’ili security for the costs nhich may be incurred by the respondent m this Court 
and before Hia Majesty’s Privy Council upon or in eonse<ioence of my said appeal to 
His Majesty to the amount of Rupees And wnEJiEss on 

the day of 10 I dcpositeil m the said Chief 

Court tho sum of Rs. Now the condition of tlie atore-wntlen bond is 

such that if tho said respondent shall be paid such costs as ] or my heirs or legal repre* 
Rcntativea sIioU bo ordered to pay to him by tho decree or order of Ilis hfajesty in Council 
or by order of this Court as costs incurrc<l on or in consequence of my said appeal then 
the a1>osc-UTittcn bond shall bo void and of no cfTcet otlienrise the same shall remain 
in full force and virtue /kd I iiebecv agree and declare that the said amount deposited 
by me as aforesaid shnil remain under the control of the said Chief Court os and for 
security for payment by me or my heirs or legal representatives of such amount or 
amounts ns may* be ma<]e payable by me or them as costs as aforesaid and that upon my 
failure to pay such amount or amounts the Court may order that the said amount 
deposited or so much thereof os may be neeessart shall be paid towards tho discharge 
of the amount or amounts which may be payable by in© or my heirs or legal representa- 
tives as aforesaid : Paovioed that if no costs shall be ordered to be paid by m© or by 
my heirs or legal representntues the amount deposited shall unless otheruise dclamcil 
bo returned to me or them. 


FORM B (Rule 53) 

BON’D BY AN APPELLANT TO HIS 5tA.JESTi' IN COUNCIL FOR SECURITY 
FOR THE COSTS OF THE RESPONDENT WHEN COVERN.ME.\T PRO- 
MISSORY NOTES ARK DEPOSITED 
Know Al.t men by the«e presents that I 

son of native of 

now residing at 

am held and firmly bound to the Senior Judge of the Chief 
Court of Loner Burma in tho sum of Rupees to bo p-nd 

to tho said Senior Judge his successors in office or assigns for which payment neli and 
truly to bo m.-ide I bind myself and my beirs and legal representatives 
In witness whebeov I haio hereunto set my hand at 

this day of 19 

Signature of AppellauL 

Signed by tho said 

m the presence of AidrtsB. 

Otcv^iw. 

son of 


WilEUK^a I tho abovc-bounden 

in tho s-iiil Chief Court And niiEREas the deei>»n of tho Court upon the said^nppnal 
Uavuig been adverse ’ I preRciitcd a pefilumtotbesaWOfiurt prayingfora cvrtifK 


/ 
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Order LV. 

THE COURT OP SMALL CAUSES, RANGOON. 

RULES RELATING TO ITS PROCEPURE. 

Pre}iminartf. 

1 111 tkc.40 rules, unless there js somclbing ropugnant in Ihe subject or context, — 
(1) tho irord “ Judge “ means tho Judge or AddilioniilJudgo of (fio Small Cause 
. Court, Rangoon ; 

(2} tho words “plaintiff" and “dofondaiit" rcspectircly include potitionor and 
respondent in mioccJlancous proceeilmgs. 

2, In tho absence of tbo Chief Clerk tho second cleric sliall oxorci'»o all tho functions 
of iLo Chief Clerk under those rules 

,1. Except on clo<o holidaj-s tho offices of the Court shall lie open to the public for 
business from 10.30 s.m. untU 4.30 p.m. on all neck days except Snlurdnj’s, end on 
S-itunlaj-s from 1030ft.m. tiUSp tn. 

iTUsIiIulion of P/wcfrfinyt. 


lull, klUU , 

Ftoridod that, inprocccduigs tonhich all the parties are Burmans and in which tbo 
relief sought doe-s not exceed R<. 600, tbo plcadtog, petitions or ollldarits may be m 
Burts cso. 


IiM pleader. 

' 7. In plaints and jn petitions initiating ini»cclIancous proceedings tho names, deserjp- 
tioas, and places of residence of the parties must bo fully set out or tbo omission to do so 


Chief Clerk. Urgent applications may bo presented to the Judge on his taking his seal 
on tho bench On n close holidaj’ urgent appheations may be presented to tbo Chief 
Clerk, who will forward them to the Judge 

12. Upon recoiling a document bearing a court fee label the Cliief Clerk shall 
examine it. If the court-fee be insufficient, he shall return the document; if it be 
suf&cient, lio shall cancel the stamp If tbo Chief Clerk and tbc piiiy presenting the 

. »V- At 

' • ' c, it shall be 

■ ' ■ . person pre- 

senting it. 

] {. A di.iry luriu shall bo used in oM-iy proceeding, and the Chief Clerk shall enter 
on It (ho name of the person presenting the plaint or petition and the date of pro- 
scnlation. 

15. Js'ocorrc-spondeiico or telegrams rrlatmgtosuitsorjTocccdings before the Court 
will bo attended to, but any })ei>on haring business ui tbo Court or if soffice shall trontaet 
tho same in person or by a duly anthonzed agent or pleader. 
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16. TJm) Chief Clerk shall <livi(]o tho pjaiiifu as /oJ/o«s;— 

(tt) plaints in BUita for sums not exceeding P*3. 150. 

(6) pUinlB in auita l)etween Bunnans for sums not oxccodins Us. OOQ '' 
(cj alt other plaints. 


lor admission and disposal. 

1 8. If tho Judge entertains no doubt ns to tho adajisajbdjtp ol the pjaist, or as io 


I 

1 


U 


c* 

t 

ii: 



Qt belief. 

20. An .agent desiring to institute or defend a suit shall, at tbo time of present iiig^the 


leod 


<if nresentation. If the document is not in Knglisn it must 


VII, 
Uto 
the 
by a 

OOJ 3 / 


2 U. Wiieiin [namb or uvvuix><.4.v ....... 

1 .a ...j 


• liief 

found correct, shali endorse on 
;l" and sbali initial the same, 
ding has been admitted itshfiU 

lof 

■ ife. 

• bi 


.,U tUn ^nHnnfr tK not rt tvirtv tO tUoSlllU 



onil W!K>n 

y of 

liDurs 
In 
nt el 
dfor 
finaJ 


, ^ ^ ird to 

tlie date of 
>f the Jiiri'ilieli'm of 
..'.f-. ff-f. da:>^ 


SliaMiUaitooHS ond execution appUenf ieii* M d 
■rnlajB 
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except V . . 

commiss 

29. ■ . • 

I'urisjictioti of the Court ahall bo delivered to tho Haitiff for ecmeo or oxecMtion, vlio 
shall endorse thereon the date of receipt by him 

If the person to bo served is known to the Bailiff or to any of his efaff, the BaUilT 
shall cause tho process to bo ger\-cd forthwith. If tho person to be served is not so 
known, ‘the Bailiff shall require tho p.arty applying for tho process to provide some person 
to identify tbo person to bo served, and shall fix a time when one of hts ofEcers will be 
ready to proeood to effect service. 

30. I'roecsscs for sorvico in Burma but beyond the local limits of tho jurisdiction of 
tho Court shall be sent by post to a Court at tho headquarters of a township in which tho 
person to bo served resides. If tho process h to be served out of Burma, it shall be sent 
for service as required by section 28 and Order V, Rules 21 to 23 and 25, of tho Code 
to tho Court named by the party. 

31. Unless otherwise ordered, a second or subsequent process shall not bo issued 
until the previous one has been returned. 

32. I^oof of service may bo made by affidavit. Such affidavits must slate fully all 

I iarticuUrs which must necessarily bo proved before the summons or process can be 
■old to have been duly served. Tho Bailiff end Deputy Bailiff are empowered to 
admioutet tho oath to the doponents of such affidavits. 

33. Xo summons or other process shall bo served or executed on » Sunday, Christmas 
Day, or Good IViday except by leave of the Judge. 

lUann^. 


Daily I'llt and Cait-'C Lut 

35. All undisposed of cases shall bo entered m the ilady file under tho rospocthc 
dates fixed for hearing. 

30. A daily cause list shall be prepared from the d.iily file and shall show the causes 
for hearing in the following order — 
fl) Executions 

(2) llliscollaneous applications 

(3) Regular suits — 

(a) For settlement of I'sucs 

[b] For disposal — 

(i) defended 

(ii) undefended. 

37. C<i«es in the (lady list shall be c.-iUed on in turn in llieorderin which they appear 
ill tbo list 

« t 1 . t .11 1 - .cr^. , 1 ri- -» — A 41.. 


DKumfiitsfdid in Ca«tL 

.10 Documents not impounded under the Stamp Act or ordered Lj the Judpo to be 
retained shall, on application made, bo rctumod after fifteen day* from the date o 
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judgmetit, uDieae the proceedinga hare in the meannhae been e^nt for bv the Chief 
CoTirt. 


42. The Bench Clerk shall make and sign the endorsements enjoined bj Order XIII, 
Rules 4 and C, of the Code on docunienis ads^itted or rejected. 

• Inspection of Docvmtnttjiitd. 

43. The Chief Clerk is aol homed toperroit the inspection of any docunitnt filed in 
Court by a party or his pleader in tho present® of an officer of the Court. 

Siimnumtio KUntssti. 

it • ... ...... Kv n Tinrfc (o A FUlt 0? OrOCOCtlijlg 


• J8 from tho tiflio rrhen the 

• , aveBmg and other erjtn'^s 

. according to the foliowjng 

scale t— 


Soldiers, mariners, labourer#, earners, domestic sen’arts, sircars, etc. 
Tradestnea ... 

Slercbauts, manacers of banka, zemindars, gentlemen of ptoperty 
Auctioneers, brokets, professional accountant* . 

. , , xjBotontb, 

’ . . ’ , -n of ships 


Codown airc&rs 

Pejnalee, according to elation 


I Sftidmsa. , MiDiDBia 


A P. 

0 4 0 

1 0 0 
2 0 0 
1 0 0 


U (> 
V 0 
0 0 


Hi. A. P ' 

2 0 0 
4 0 0' 

}S 0 0 • 

10 0 0 
10 0 0 
10 0 0 ' i 
12 0 0 0 


!•> 0 0 . coo 

(I 0 o; 2 0 « 

0 0 0 1 2 0 0 

4 0 0 ! 2 V 0 

4001200 
2 0 0 1 0 0 

4 0 0 I 0 8 ^ 


,t pn,.iJ.d to In the .«K II.. »>''l .toll .llo.-.'' 

•vuon^thePavbffbs^ 
I be eerUfjed to 


nnd com 
CO. 

"hall non 

rcceiird as evpcnoce of tho wjtncas. If UwerpeiiM iaie 
then make an order for tho issuo of tho summons. 
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51. On receipt of » commL>^iou for (ho examination of a vilncsa Irom another Court, 
tho Chief Clerk ehall send it to tbo Eailiff, who aball noto on it whether anj and what 
money for expcn.«ea has been roceix-ed as expenses of tho witness. If sufllcient money 
has b«H5n received, the Cliicf Clerk shall make an order for tho Issue of the summons to 
tho witness. 

52. Any money received as expenses of witnesses romaining unexpended shall be 
rcluraed by tho Bailiff, under the orders of the Judge, to tho Court of issue. 

Commisaiotis. 

63. The hearing of ft suit in which a commissioQ has been issued under Order XXVI 
of tbe Code shall bo postponed until tho return of the commission, unless tho Judge 
othenvi^o dincts. 

54. An application for commissions shall bo mado promptly after tbo grounds on 
which it is asked for aro known, and tho petitions for it shall be accompanied by an 
alTidavit or alTidavits, sotting out tho facts relied upon os grounds for tho issue of the 
coinmtwion, and n hen they first became known to tho applicant. 

53. In commissions for tho examination of sritnosses which are addressed to tho 
Judge and in xxbich tho delegation of tbo Commissioner’s duties to an Adtocato or 
Pleader has not been authorized, tbo Judge shall have power to appoint such adx'ocatc or 
pleader or olhcial of tho Court as ho may determino to execute tbe commission. 

50 When an order for tho issue of a commission to take evidence on interrogatories 
hssboen mado, the party obtainmglhoordcr shall, within four dajs from the datotbcrco/, 
file his intorrogatoncs, and tho documenU, if any, to accompany the commission, and 


from the dato of the order, 

53. On default in tho observaneo of those rules by a party obtaining an order for a 
commission, the commission shall not issue without leave of a Judge, and on default by 
the opxiosite pirty, he shaU not bo allowed to join in the commission without such 
leave 

Arrangement and IfumJ/tring of Records. 

59. The records shall be arranged in the following order • — 

A — Regular Suit File. 

(1) Facing shoot (5) Evidence taken on (ommissiou. 

(2) Diary. (6) DocumentJ tendered in ovideocc. 

(3) Pleadings. (7) Judgment. 

(4) Evidence taken by the Judge. (8) Decree. 

(9) Processes in tbe regular suit. 

B — 3Itscellaneous Proceedings File 

ft) Facingshoct. (3) Evidence. 

(2) Application. (4) Order. 

(5) Processes in the miscellaneous proceeding*. 

C. — Execution File. 

(1) Facing sheet (3) Order, 

(2) Application. (4) Processes ui tlw execution. 

CO Tho dury shall be framed so os to show as concisely as possible every stage of 
and every proceodmg taken in the suit, and the party or parties present m person or by 
pleailer at every prwioeding, and shall ordmarfly be signed by tho Bench Clerk. But 
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if it is tlio solo rccotJ of a jadicut order otlier than tlint of a po?tj>oncuif(!l i>i' ol an 
adjouroTioont or ot a direction for tlio i®6«e of process, then it slmU bo siguod b; tiio 
Judge. 

Jwls»ie»h, Orders and Decrees. 

61 Judgmcnla and orders ehall only bo pronounced after the^’ aro UTit ten, and sluH 
bear tbo date on which they arc delivered. 

Dacrees shall bear the date of delivery of judgment, aud olao the date of signature 


it is subnuttod to the Judge for signature, he may bo allowed to do so, owl il there is ouy 
disagreement as to the form of decree or order, or the tajdng of t)ie costs, the case sba l 
be sot down on the daUy list, on as early a date as may be coovenient, to speak to tnc 
minutes of decree. 


Pttaper Suiia. 

C2. After the disposal ol every suit in which a pauper is conMmed, the Chief Clerk 
eliall send to the Collector of Rangoon a memorandum of the Court Jees due and poyah 
by the pauper. 

EiKWtion Proettdings, 

63. AppUealions under section 30 of the Code to send a 
to another Court sbaU be made by verified petition, and slialJ be acco p- J 
^'nnv Af thA dftCTM or order. .< wr 


Silo snail oo aniicaea lo eveiy aiipm-uviv.. .v. v- 

In owr,' applicntion for tin. ™Ss 

value of the property sought to be attached shill be stated a £ 

if ffioveablo property it 


Sale c/AllaeJud Frapfrl'j. 


aSied and thwr approiimate value, ami snau uom *■ - 
attachment or sale- . ,j 

If any of the OTliclCu or 


flli„.l,op.oW.ooIOrfcrX.XU..*«.»‘ 


, .1 ..o,trr 
Hi 

mitv-<'’ f'7 
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jiropcrty eliull bo Bold on tho thinl Saturtlay tiftrr the day on nliidi the iirocIaiitatKin 
shall ha\-o been fixe^d up in the Court. 

Stcvrtly (o Court. 


74. When Burettes aro required and iTersons resident siitlun tho jurisdiction of tho 
Court aro tendcrcd.arcport shall bo called for from tlio Bailiflas touhctlicr thojiruicipal 
nnd sureties jiqsscss within tho jurisdiction of tho Court property of toIuo equal to the 
amount of the security required. 


ofcr and above any incumbrancea to n Inch such properties may bo liable, and oaerantl 
above tho amount for which they have previously given security and for nhich thej 
are at tho timo lublo as Burcties. 


Batlijf’s Commtraion on Sales of Attached Property. 

77. The Bailiffs commission on sales of attached properly is the same ns in Order 
LIII, Rules 103, 1&4, 103 and ICO 


THE BURMA OAZE'rrE, 

20111 A 0 OPST, 1011, PiRT IV. 1* 7oO 
CHIEF COURT OF LOWER BURMA. 
NOTIFICATION 

Dated Danjjoon, the 22nd Avgust, 1011. 


'‘Order LVI- Rules 


Ruirs. 

I — Clasdtficattoji n/ Jleevtds. 


(a) Suits ond cnKcs ntTecting iminoieahlc jwjfTt}, intluding buits fur Ion • 
closure, redemption, or sale ; 
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I 

J 




( 1 * 

I 

It 


.u.esotdcco. p,,j,rSuit.. ,,..C1...1C1«W 

♦he ra.Op©r- . 


Extmtim Pmitlmg’- .,„rferforeMcntion 

uC/kiirt flhaU be made by vermea ^ ^ Order XXl. 


the order of 
I sale of pro* 

■■ ■ ’ 

it shall U 
sion of 

riarp;ioa«o.»fo— 

asly slated ohoUiet the pr PJ ^ property ^ 

peaVdebtor or not. and the pla ear™""" “I S'u Sore 



<!,(, or Amend Pm«"3 iidi'ii 

ll,P article" 
notlMblclo 

[ and their appreli"'"'' '“■ • „„ ,„ovi..o el Order 

' ..rerndorti-'^i' 

int for 8*10 biw“ • *• . , a loc.d .itiilnOf'crX'' , 

-^Snia.- 

t U-cn nttnil"'* 


/ 
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projKitj frliall bo 8old on tho tliinl Saliinlaj nllrr 11»o daj on nliKti tlio |>rocI.iit>ntkin 
sliall havo been fixed xip in tlic Court. 

Senni!/ 1» Court 

73. W lien Kceurit}’ is required to bo given it shall be l.ibcii either in x.i-h or in the 
form of a bond. Such bond shall bo xiith or vithont suTelica as the Judge may direct, 
and shall be in favour of tho Bailiff of tlio Court for the time being 

7J. ^Mien Eurctics are required and per-oxxs resident witlmi tho |uriMliction of tho 
Court aro tendered, a report shall bo called for from tho Bailiff as to uhclhcrtliopruicipal 
and sureties {losscss within tho jurisdiction of tho Court properly of value equ.al to the 
amount of tho security required. 

75. No sureties shall, without tho order of thoJudgo, Lo accepted unless they make 
an afTidax it or affidavits stating that tho property nhich each of them poi^csscs, or that 
their properties combined, are equal in value to the amount of the security demandctl. 
over and above any incumbrances to which such properties may bo liable, and over and 
abovo tho amount for which they have previously given security and for nhich they 
aro at tho time liablo as sureties. 

76. On thoapplication oftho Bailifisummonvcs maybo issued to persoDsnamed by 
him to appear before him, or to produce before him documents of title for the purpose 
of his inquiry into the value of the property of any person tendered as a surety. 

BaxUffa Commission on Salta of AUachtd Proptrlij. 

77. The BailiiTs commission oii sales of attached properly Is the same as m Order 
LIII, Rules 163, ICt, 103 and ICO 


'IHE BURMA UAZtriTE, 

20TU APQOST, loll. I’lBT IV, P 7W) 
CHIEF COURT OF LOWER BURMA. 
NOTIFICATION 

Daltd Rangoon, tht Z2nd /l«sr«sf, lOll. 
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I . — Claasxjicattijn »/ Rteord' 


Clnsa f.— Records of— 

(fi) suits and c-i^os affectuig immoveable jwvjvrty, inclouing suits lor fon • 
closure, redemption, or sale ; 
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n appeal. 
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APPEN’DIX G — BURMA. 


mi 


(/) List of documents produced by the i>arties at the first bearing, Order XIll, 
BuIq 1 (2). 

(?) Written statements or counter petitions of the parties. 

(A) Petitions, proceedings, and orders in intcrlorntorj- matters. 

(i) Opening proceedings. 

O') Issues. 

(1) Oral evidence for plaintiff • taken in Court and on commission. 

(l) List of docnnienta admitted in evidence for jdaintifl • 

(m) Documents } admitted m evidence for plaintiff • 

(») Oral evidence for defendant "f taken in Court and on commission. 

(0) List of documents admitted in evidence for defendant.f 
(p) Documents } admitted m evidence for defendant + 

(7) Report of Commissioner appomted under Order XXVI. 

(r) Asrard of arbitratorB or petition of compromise 
(a) Report or account of a Receiver 
(<) judgment. 

(«) Decree 

(1) Final decree in mortgage or administration suits 

proclamation, sale 


table of contents — 

(а) roners-of-atfomey. 

(б) Suairaoiues and other processes and affidavits relating tlicreto § 

(c) List of witnesses 

(if) Petitions rclatmg to adjournments, attendance of witnesses, cU 
(e) Other papers not mcluded in IVial Record 
( / ) Letters, etc , calling for records, etc 
3. Every record under Class IV shall consist of Isro files, A and B 
File A shall contain besides the flj leaf with table of contents — 

(0) Diary 

(6) Application for execution 

(c) Paiwrs received from Court which passed the decree. Order XXf, Rule C. 

(d) Plans of lands to be attached 

(e) Petitions, proceedings, and orders in interlocutoiy matters 

(/) Petitions objecting to the oxecuticm, other than cbtims umier Order XXI, 
Rule 58 

(5) Warrants and prohibitory orders issued to effect execution by attachment or 
delivery of property, and returns thereto 
(A) Warrant of sale 

(1) Proclamation of sale 


(p) Copy of order in appeal or revision. 
File B shall contain all other paporv. 


• Substitute “ definiiint " if defendant Upins. 
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4 Tho A file oi the trial recowl of an Appellate Court shall contain, leskles the ‘i 
Qyleal •with taWes of contents — | 

(o) Diary. l 

(b) Memorandum of appeal. \ 

(c) Copy of judgment and decree of Lower Court. • ! 

(rf) Written statements, if an. 3 '. I 

(c) Petitions, proceedings, and orders in interlocutory matters. 

(/) Oral Bvidenco, it anj^ ' j 

(ff) Judgment. I 

(A) Decree, * | 

■ 'r , \ 

luider Fiuali Cause 


I 

J 


t*’ 






INDEX 


yiui.ui.u ill j.iigitsii com 18, luivi 
AliSENT !oreignpr &nd jurisdiction, ISJ 
ABUSE of judicial precedent, 0 

of process, innerent power to prceent, 0 


ACCOUNTS, coramL’sion to adjust or csamino, 3tl 
partnership, decrees in suit for taking, 888 
ACKNOWLEDGMENT of servieo of summoas, 646 
Acquiescence bj co-defendant m puee of suing, 173 

oi defendant m)t«i<lt jurisdictioii, and place of siiin 2 , 
172, 174, 178 

in disniUsal, a bar, 403 

not a question of fact but of legal in'erenee, 40l 
ACT OE COURT, construction of, 3(i 
presumption as to, 30 
ACT of State, meaning of term, “7 
ACTING for client, meaning of term, 630 
ACTION, grounds of, and duty of party, 121 , 122 
ACTUAL residence, 175 Stt Residesce 
ADDITION of parties, 545-660 
of responilent, 12S8 

against whom suit dismissed, I28S» 

ADDITIONAL cvidopee in appeal, 1307-1310 

renew, 121, 1365-1368 

Judge, 52n 

ADJOURNMENT, application for, and appearance, 761), 76i)» 
of sale, 0S5-9S6 

pleader applying lor, and appearance, 1283 
ADJOURNMENTS (O XVII.). S37-8JI 
and order for costs of, M7 
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INDEX. 


test w^et^et order or dcra<-c, 3^, 36 
when eoncliisivo in another Court, 136 
it exute, 36 

which « not a decree, 33 


ADMtNIBTBATIOX (general), jndgment lor, 1128 
proceedings, 24, 2S 
amt and auit for land. 163, 164 
decree in, 882, 8S3 

ADMINISTRATOR. Ste RepbesSk^atiti (tMA7) 

A D.xn’BALTT canac, assesaore in, 463 

jorvidiclion, appeal from Judge excKianif . 53 
A DMISSIBIUTY of ilcpoaitioas, atwl CommUion, 1062, 1003 
of erKtenee on information aivl belief. 851 
ADMISSION (0. Xn.). 80l-S04 _ 


plCttUIUgS. 


mT. 1510 


S43 
I ' 

ADOPTION of rcasoas In appeal, J3l6 
ADTEBTISElfENTof sale proclarootjon, 083 
ADVOC.ATE. and dofinition of pleader, 34. 53. See rtEAveR 
and personally workwig for gain, 182 
ADVOCATE-GENERAL and public tru-its, 356, 3rvi-3<57 
position of, 36f 


olUocumviiia, <00 

form of same, 780 c .Ti.«mvr«v 

coKloiircmn rJ, W!. S« BlTO' si" 
Bignaturo of admisatons, 803 
poocr to t»der, 203 
affidavits (O XIX), SW, 851 

AFF1R3IANCE m appeal to tKo Prlpf 

judgment of. and atatcroent of t«aeo«*. 1 I 
affixing copy ofeurnmons on p"cmw^. &16« 

AtlCXCV cot iDClndetl in rairying on bnoimw*. Hlf* 
AGEXT. and ear»y»nR bo»m«s, 174. 181 
anil intrrrwaiW, 1173 
act-off, 888 


/ 



INDEX. 


loS5 


AGEXT— " wd 


H'l la'<' ui fcuiujuum vU. ih4, u4o 

suit for account between pnncipal and, SS7 
to accept •erricc', C30 

AGENTS (rccognued) (0. Ill,), and appearance, 7-IS — “CO 
appearance, application, or act by, 62ft 
authority of, C31 

presence of, not necessarily appearance of patty, 750 
service of process on, C3f 
who are, 632 

AGGREGATE value and consolidation in appeal to the Privy Council, 1332 
ralnc of suits tried together, 452 

AGREEMENT introducing fresh parties, COn 
not to appeal, effect of, 3S7 

damages for breach of. 3$3a 
on behalf of minor, 1140-1144 
to give time. 221, 222 
state issue, 821, 822 

AGRICULTURAL land, and aaimz clause, 59, 60 

produce and attachment. 305,300, OJft, 910, 911 
before judgment, 1193 

AIDS TO CONSTRUCTION, 4-6 
practise as to, 5-8 
right to use, 5 

ALIEN enemy, suits by, 348 
friend, suits by, 348 


(private) after Attachment, 310-315 
allegations m pleadiiiffs, CC2-60C, 699-706, 73tt, 731 
UDcectain on record, 119 
ALTERATION of judgment, 853 
of law andrcs/i'dicala, 111 
AT/TERNATIVE case, 6S3 

causes of action and cnibarrasiiiig plemlings, 072 
claim, C82 

(laymcnt in decree for dolncrj of iiiot<abh<|>ro]>(rly, W>7 
prayer for value of gooili ns (oinjvRsation, 867 
titles, claim based on, 70t 
AMBIGUITV m decree, 117n, 850 


by uhat < ‘oiirta, M !1 
erroneiuM order of, 801 
mil* rent jHiurr as to, 1 * 1 . Wiy 
limit of {Hiuer ai ti>, M>(> 
notice in. 801 

memorandum of spival, J2ul 
plsint, inherent jh>«i r lu t«>, J!i 

in adilitu'ii of Uefcndsiil, 5I3^ 5i,s 




index. 


''.t 


L58G 

principle »»'’'*'* «S» 

provicioee*”! 

„Il«ci> 284 „5j 

«'“•■ "’"‘“■'rJ.r””'’ 4 ctt.cl.mcPt, 11» 

siir 

preUmuiWjj.g 

remind- ll5 g^. t, 

by 3S6 

S'cS""isr.’.!^Wi«' 
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AI’I‘>L\L- 

trocn duKL-M^a} o{ »ait, 3^U 
iiiTision Cottft, 51, 05 
<* partt <Jc<wx, 75<> 

order disiusaas suit a1 adjuorned )iraiia~, b3!> 
filicg tgrwDJCRt t« atliilmti*, U<>y 
lor rwldutioa,4'* 
u> josolrtocy, 
of rejection in rertL* . WIi 
orders, 37-42, 422-i3'J ; (O XLUl J. 1524. 132.; 
in execution, 127-4 

exeeulioa I'roceedin?*, 4i>, ly 
passed ui rcTuiUB, 47(1 
relusui; to set aside «l>atetneat, I0<>2 
otigmal ifcciccs, 331-35" ; (0 XLl ), t23*>.1322 
fnain » hat di-ctws, 3T0 
farther nri-isnw in, 8U 

poirer to transfer, 153 
proeUicu reUtl&c to, 430-132 
gnmnJs of. 12G1-12C3 
heard hy Bench ot Judges, 392-391 
i'l execution, and stay, 5-21, OiJ 
judgnent m, 131(^131$ 
jVBdsction ID, 83, 81 

and rataatiou, Si. 38t>, 431, 133, 93d 
nature of, 3*9^83 
. cna cnsttcrof coeU,2l7, 218 
coounon {rrouud, J2<34->1267 
order rejecting, and doetee, 40, 47 
{vadeecy of, and baro/solecqueoteuiti 97, 353 
lu jWRdear, 932 
judgment, 3%2 
question ahether appeal ties, 33 
tvwiscd hy Court vKhout luriadsciiuu, "i 
right of, 334 

time for, and aueudaiefit of decree, £02 
to the PriryC'ounc. 1,434-430, 1330-1379 
and afirtnance, 433 
rettiGcate, 419 

eoacurrent judgoteots on fact, 441-434 
oondstions, 430 
coate, 413 
decree, 414 
lioal order, 41C 
jorisdictioa is, 433-437 
powers of Uigb Court after adoiusioD of, 439 
question of law, 454-100 
rrbeariny, 449 
eariogs, 435 
spcciAl leave, 438—439 
value, 431,432 
bars to, 43-1 
by pauper, 411 
value ot subject matter, 43 1 
when allowed, 434 
when deemed pendent, 07 
who may brwg, 367-S91 

AITEALABLK value, 83. 81,451-433 

and (U mages claimed but not ascertsinriJ, 432a 
interest, S4n 
mesno prohU, Sin 
caavs, how evidence tahen in, 8t4 
decision, andrcajoJieufo, 13U 
AFPEAB.\KCE (0. IX.), 747-774 

ability toamwex material queatiODa,73l 
and parly who has omitted to servo nolKV, 733 
t-vue ef sufumeiw, C37-C39 
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APrUCATIOK— 

bvMclion.pnmha^cr to *pt aaulc »alc, 1020 

• maor eo-pIaintiS attAifling maiontr. IHi? 

ptalatiff attamuis; Taai''nfr. tlfJ 
for adiosmasmt, iml trjwartncr. Tii*, 1253 
aairailacnt of Jpcrre. So9. Su) 


damiwal «{ «i\t by tasrcff. l\ W 
pspratioa *nilSt-cU lt..l‘'9 

of d-w. 901. »}3. 912.910 

»n\l crt»a-<Uinis, 9l«j 
< r oaa -ficctro . 9 1 5 
by joint <li*cf»«^ol<kr, 

tr>a&f<f«ic of <lc«rv«. W7-912 
lea TO to ta panj«r, 4 1 1 


fe>baMing of appeal, l2i'J 
rwtiSttt'ion, 4tfl-J03 
rt-nr*. 437, Sfil, 13(17-1373 
^ paoi of, 1377 
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APPOl^'TJlEST of arbitrator, 14(H 
of pleader, 631, 632 

recoiTtt (0. SI*), 1212-1233 

APPORTIOSJtEjrr ot costs, 210, 211 

ARUITP.ATIOS proccedinps, 44, 45 

* aod appral. 45 

]>osit>onundorfurintrciMli*, II 
(Second Scbcdub.), 1403-1472 

ARBITKATOTl and tribunal la exemption from snv»l, 491 
appointmeot of, 1401 

AP.UEAP.S of rent, receiver’s title to, 1240 

AP,KF-ST and appearance of debtor, 03C, 917 
and detention in civil prison, 934~93T 

sabsistonec-alloaanro, 9,15 
warrant for, 1U5 


assessors m Admiralty or Ykh- Admiralty cause, 493 
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ASSETS and Administration suit, S82 

and rcproiscntation in execution, 2S3 

decree against, and heirs, 2S1 

distribution of and execution, 331-340 

executor who has inlermeddleil with, and suit, 1 128 

impartibln Haj not, 277 

inquiry whether exhausted, 1345 

suit for refund of, 330 


pendente Ule, addition of, 65C 
under oral assignment and execution, CO 
written assignment, 50 
ASSIGNAIENT of decree, 50 
ASSU.\tPTION of truth of facU in plaint, 824 

• * y of Bale, PSO 


Small Cause Court, 1187 
value of property, 013, 914 
before judgmeot, 118^1193 
conditional, 118C, 1188 
effect of, 944 

determination of, 059-9C3 


decrees, vtH-uoo 

immoveable properly, 950,957 _ 

partioulars in, 901 
land outside jurisdiction, 897 
money decree, 9S0 

moveable property m debtor’s pos'<e<«ion. 

not in debtor’s possession, W* 
negotiable instruments. 952 
partnersbip properly, 947, 918 
property in cusloily of Court, 95--9«>4 
of defaulting witness, 294 
public ofticer, 348 





under a precepi^ — >«», 

several decries, 307, 319 
> aliislioii order ID, and appeal, 9V| 
» here iWree direct* inquiry, 938 



INDEX. 


IjOI 


ATTEN'DAKCE of tieponent, gV) 
of witnr-M, 833-530 

potrfr lo compel, 2fl3 
wi(ne«e< (0. XVf.J, 8*5-830 
ATTOnXKV, *inl (lefimlion of pV«wlrr, /»S 
BcfTieo br, 1383 

ATTORNMENT by tenant in powwion, and Receiver, l2tC 

• ■ . • ‘ ■ •-320 


uiuer ui.iaiiuuiii;j cj.viiu luauariiMi u<i 

restitution. 503 

setfinf asiJo Sale on prounO of frautl, etc . 1010 
not rnt/tird to notjfo in actf/nff a.i)»}c ex pnrU tieerec, 773 
tJtlo of. 315-322 

AUCTION*. *a!e by, m execution, 077-I0l< 

AUrnORirV* oI cw Uw (American], 12 
(Enclisb], 12. 13 
(Indiio). 0. 10 

of reasoru given by Jadge, 1 1 
superior Courts, 13 
to inc for riqbt held in common, 13C 
AUTON'Oiir of caste, 85, fiCn 
AVER31ENT (inconsistcot] in defence, 730 

of performance of condition precedent, CQ2 
on which no l^uo framed, taaen to be admitted, 81,5 



13AEANCC due on mortgage, recovery of, 1 157 
of purcbaso-moncy unpaid. 10(M 
BALUTE, right to, and interest in immoveable properly, Ifil 


liinitatioa. See Ldiztatiov 
Ite pendens, 05-99 ; and see I.js Pc^OE^s 
re* judieota. 99-150; and tee Rrs Juoicvtv 
for jointness, 581 

of review by admission of «|vcial appeal, 4|A 
(0 further suit (Sect. 12], 190 
expre’t, 01, 80 

by Criminal Procedure Ofle, Ni 
Municipal Acts, 67 
itevenuo Acts. 80 
of a prorLsinnal eliarncter, 88 

implied, S^-O.j 

award of costs, 71 
cvccptions, 89 
instances, 8il, 90 
public policy or morality, 8S 
prorisioas of Statutes, 89 


1594 


INDEX. 


CAUSE OF 

endSi-rt 17. .ICS 

n*I«irAU' covcnantii, jtjin 
rigUU, 587 
Mrua n>f atts, 

fccVfralbtaUniciiU »u liVJ, fW 
f-ubjAtJ-nifltUr, 70 

b«)t liy uicibIk m of lartead agam^t karn/jvjn, O^i&a 
revfTfion' K, ty/M 
ey^ukolical piF»5<-esion, 242h 
f-ilti, |s.> 


•liitmguialii cl from Biilijcct made r, CCl 
Itiiw alleged in |ilai«t, 082-702 
iiiantily nf, 582 

nml rtliff, 6'<2,f.3ni 

rule only agnliHl apliHing, 02 1 
in< liismi) «if, tn anil, 68'J, 58:lii 

nioro tlian ono, 571, 57.7 
m fiiiiuc'r Mill, how ft«arlalnfcl, 075 
mauiut ion ot conjugal tighta. IhTn 
Mint against aomal alicnoca, 0413-Gll 
HUiii ArHing out of ooutract, 
inlriMlurticn of now, 554>i 
meaning of teem, II2«», 182-100, AV., W*3 

IQ I'dh'iO, 181 


mjc-ctcou of jjaiut not clt.el>vuM:;, 715 
lunuiig a.count, 

(Sect 20 ). Is2-1N« 

sc ag.v>v.t ici-uraU'«l.lA'u«laul, 5^7» 

suit scjsimto a.< tctfarO?, 52 n 
siJiiting. 575, 575» 
test of iilontitv of. 121 
to bost.atcd in o«tici>umh r ycct. 
unity of, 58'» 
wogi-s,.'>y5 

vphpn tS’urt may wrcl«.r s»-parate tri.»K 024, 
»h enu'd iia’od, 7 l«f 

ohjiitioii that none w«it'>cK'~cd file lx 

uhiTC ariuiig in lUit for legacy, ISOa 


C VVEVlOK'sav.adiag ahuli* aill, and rr-'^Wirufe 


, foe ll?'' tiu< 


.f .uliniuL'.tratiOR ami -icciinty. 
«kfit»ncyofptice,ti>7.y^ 

t \»C«tiwll uilCcWV’ienv^l'lcs.we oc nlfiul'iOS ti- ct« .ule, 


lu .csh.p. suet to •>« t taiilc. l'4i» 
...ill »u,. cKlmtut of, ilia's 
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ATTHXDAWK of tjeponpnt, S.Vi 
of witnrM, S33~Mfl 

powTr to compcf. 2fl3 
wilnpMp^ (0. XVJ.). 8.’5-S30 
ATTOUKKl’, und <?cfinihon of plfftdpr, BS 
•crrioe br, J3S2 

ATrORy’kfKN'T by tenant in powMion, and Rwher, 121C 
At^CriON'-rUnCIlASER, «lIopr<I to liaio boof^bt on behalf of anoth< 
and appliration to act Midc laV, tU20 - 
PlrctllltMj, Sf4i, 2CJ 

order dtaalloving claim to attached property, ft7l 
rratitution. £03 

acttin? aaiilo aalo on frraund of fraud, etc.. 1010 
not cntitical to notice in aettine aside « narfe decree, 7*3 
title ohSl-V-ajd 

AUCTION*, *a1o by, Jn esecutioa, 9T7-I044 


ACTnORrTV of ease law (American), 12 
(Eflcliih), J2. 13 
(Indian). O, 10 

of reasons pircn by Jed^, 1 1 
auperior Courts, 12 
to aiio for ncht held in common, 130 


AUTONOJIT of caste, fiS, 50a 


AVERMENT (iDCoasisteot) in de/cnee, 730 

of perfomanco of eoadition precedent, 002 
on which no I^uo frsmc<l, taken to be admitted, 51.1 


AWARD, andatay o/cTccution, 023 

aUegation in plaint to set aside, 701 
]R arbitration, IIGO 
of costs, 207-218} and see Costs 
mesne proSta, Ml 
remitted by Court, 1407 
setting aside, 1407 

subsisting judgment and rtxJuilUata, 14.1 


r, 322-320 


HALANCC due on mortgage, rccoiTry of, IIGT 
of purchase-money unpaid, lOOd 
UALUrn, right to, and interest in imroOTeafab property, lOl 
— ,<00 


limitatlOD. Su Lonranos 
fM p'ndt’u, 95-99 ; and *et I-is Paxoos 
99-150 ; and see Res JuniciTi 
for jointneSs, 583 

of review by admission of epeci.il appeal, 4 IB 
to further suit (Sect 13], ll)0 
txpre^t. r.4, 86 

by Cnmioa] Procedure Cotlc, 86 
Hfunicipal Acts, 87 
I’oTenuo Acts. 56 
of A provisional r Iisrnctcr, 8.1 
ttriplird, 88-9,1 

award of caste. 79 
exceptions, 89 
instances, 89, 90 
public policy or moralifv, 88 
provwiun* of Stafnfes, sy 
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BENAMI, decree on purcha3e made, 25fi 

fraudulent purchase by decree holder, 1015 
purchase at Bale, 325 

by decice holder, after permissiOD refused, Bet aside, 990 
transactron. See CEVaifroAR 

BENAMIDAR, alienation by, 5I7 ji 

-and certified purchase at execution sale, 322'-320 
resjtuficato, 124, 12rt 
party to suit, 616-518 
as transferee of decree, 910 
coreoantiU]^ for quiet enjoyment, 626 
debtor and heirs, 274 
decree affaimt, binds beneficial owner, 121 
obtain^ by, 125 
defendant and ]omdcr, 620 
mortgagee, suit by, 5I6n 
jiarty and sale set aside as against owner, 1000 
suing as trustee, 616 b 
refusal to recognize as transferee, 910 
suit by, and addition of owner, 664 
to enforce a bond, 663 


BOMBAY, blamlatdar’s Courts in, and Code, 26 
suit in, whea Governmeiit p>irty, 158 
liOND initalment, several defaults and cause of action, 693 
.. . • • •• -•-1 904 


BRAHMINS, trust for benefit of all enforced by two, 536 

BREACH of public trust, suits for, 356, 367-376 
of right and cause of action, 519 
BRITJ ■ ' ■ ir 


lOSj 


building, delivery of possession of, 031 
not mentioned in decree, 932 

BURDEN OP PROOF and allegation in pleading, 603 

forum of defendant, 174 

as to assets, 283 ,, 

in complaint of dispossession (O. X^r. lOUJ, JU-*- 
claim to attached property, 909, 974 
oxcention against legal representative, 2o4 
set-off, 738, 742 

settmg aside cr park decree, 767 
suit for mesne-profits, 876 
on dclondant to prove causes of action nlontical, o 
plaintiff to prove that right of action not harnMl, 

BUSINESS, carrying on. N<* Cvnnvi.vn os Bcsisf-^^ 
meaninK of word, ISO 


CALCULATION of eosts, 216 

of rnesne.nrofita, 873-870 * i-iii 

security in appeal to the Privy r«u«c«l, 1 • 0 

CANOJ:lT.ATION of contract and pliwe of suing. 18* 



I.VJ>EX. 


Ij03 


CAPACITJES, pennniuincin Jjffrrrnt, W 
CAPACITY, distinct, no estoppel, IJC 

p! parttr^ *iiJ pUiBt, Oj 

pArtr to luit «nd lu {O 

rtt)»iifali, 135 
CARUYIXG OX BUSIKESS, ni5 
•rent, G|l,Ct5 
•Thl •ctok) miilrnce, 175 
forj>nr«tioa, 173, 1?0 
pmainencr, ISl 

•t »ercr»l p5*r« bj diSetrsi •jml#. ISI 
br (IrlrDdaat •nd plice of «ain^, I7J, 

Coiernrsent aatlinrivlKtion, 3lla 
•pUin of*htp trailia^ ta f>ort. S'b 
forrirwr, tlircogb arrot, 174 
waninr of term. 1H>, HI5 
prntOBalJr, ISI 
tbrongh aj»9f, |T4 
CASE, jseaattis of. ia rerbion, 4G’> 

U*, aaibont.r ol, &-13 

interpretation ol jod^iBeot io, 13 
CASTE, autonon; of, SS, 

joinder ol aeTtrol tneroben, 5i0» 

<}ue*tioT», $5, &5n 

and iaterlercace bj Court, &S 
aoit bjMToral neDbm otfor tQaU(lAiiiutratioo,S30 
£pr enforeeiDent ol rl;bt relation to, 8A 
TWtoration to. 83 
vbeo not oofiSaod to Qisdtu, SCa 

CAUSE OF ACTION, accmalol, in «nit lor refund of asHU, 339 
aQo^tioa vhich u of the esaeneo ol, €GS 
altomatire. <>73 
and accrual ol dama^, 380a 

aUenatioQ of famdr pfopertc by uivloera, <VM>a 
combination of deieManto, 
consolidation, 637 
* rontinxiin; contract. Sb4 
torts, 501 
contract, IS" 

lot semea, 531 
damagt^ clainred, 535, S35 h 
diScrent torts. 533 
distinct acta of ouster, 583, 5fK\ 53Va 
frame of euit, 573-CZS 

and contract. 533-536 
jurisdiction. ^V-5$3 
jaortsajrc, 535-535 
partition. 598 
torts, 5SS-53J 

cs^trnce of in prior nut prcsupiyveHl, 575 
ivlcntity of, 5S3, 554 
joiuikr of, <»i-tU5 ; and *r* AoiMtan 
joinder, in *uit for iiuTOorraWe property, 721 
kare to sue, ICOa 


place of euinc. 172. 1S2-IN7 

plaintiff'* rijiht, W>, <*>*i 

iiuasi-ci'utract, IS? 

rent suit, 53t» 

rr« jWioi/-*, U'2 

salo-ccetuUate.alCii 

“s-Miic maltcT,”A:;, WV, u*7,«l7« 
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INDEX. 


CAUSE OP ACTION— contmwi. 
and Sect. 17.. 108 

Separate covenante, 094, 594 b 
rights. 587 
series of aefa, 590 
several statements in libel, 690 
subject-matter, 70 

suit by members of taricoi ngaimt laTtiavtin, C09b 
toversioners, C09» 
symbolical possession, 242 b 
torts, 185 


d»tingui9bed from subject-matter, 621 
bow alleged m plaint, 082-702 
ulentity of, 583 

and relief, 583, 580! 

rulo only against splitting, C24 

Af .'no«.f K<^t Wm 


% 555, m 


not acermne witbm local limits, iHAie . . 


running account, 69.7 
(Sect 20). 182-lSO 

Hcp.'vrate against separate defeudsnt, 587» 
suit separate as regards, 528 
aplitliiig, 575, .770 h 
test of identity of, 121 
to be stated In noUco under Sect. SO. .34ti 
unity of, 5S9 

trials. C24. <.2<. 

a!fe« for fw*! time on apr"*- 


C VVnATORS BsssiliDg whole will, and res ^50 

f. .1 


secimfy in appe 'I,|Vtion. 319" 

•.:r,uTioK ..I ,w, 


18 

J.7I" 
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CKRTIFIC.\TK— fOBJinHfi 

of (wlt*, question whftt projiorlios jinAs umlor, 405n 
refu«al to »mcnil, 205n 
»8ti'faelion, 8fl2, 893«, 891 
unilcr Suerrs<iion Cbrlifloftfe Aft, TOfh*, 710 
OKSS, "nita for rffovtry of, and n^jvdirolo, 134 
CirAKGR in law, and rtJ jiidirnM, 110, IlOa 

CirARACTf’R of Auif, eliangt* of, and ammilnjont of plowling, (iW-fi'U 
CHAROK for plaintiff'* coats in interpleader, 1173 
on property outside jurisdiction, 169n 
ClIAniTABLE trust, 350-37C 
CHARITIES, jurisdiction oser, 358, 358n 
CHARTER (Gause 12), and caasc of act ion, 1S3, 183 
and imprisonment for contempt, ICa 
jurisdiction of High Courts, 101 
CHARTERED High Courts (0. XEIX.), I3S3 
CHlEr (Rufme) and suit, 3t0-353 

by or against minor, etc , 1118 
ptrsonal prmicgc, 35J 
CHOICE of Forum, m 

ClIOTA Xagporo Ijindlord and Tenancy Act, 22, 29 

Procedvro Act, and saving clause, Cl> 
second appeal, CO 

CHUKCHU'ARDEXS an/l suit on Lcfialf, 3C3n 
CIVIL COURT, and de/inition of deerre, 42 

CIVIL XATURE. rights of a, 81 

suits of ft. meaning of term, I*'*, hi, hi 
CLAIM, adverse and joinder, .'iU) 
altcrnatne, (>31 
based on alternative title-*, "01 
defined, fiOJ 



it 

It 


under snoiucr, u<» 

unwarrantable addition to, and jumdictinn, 82, 83 
whole must Jje included in suit, 575 
CLIEXT, and autliority of pleader, C31» 


ii 
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INDEX. 


CAUSE OF ACTION— conJinued. 
aadScct. 17. .168 

separate coTcnanta, 594, S94n 
rigltts, SS7 
senes ot acts, 590 
several statements In hbet, 590 
Bubject-ronttcr, 70 

suit by members of fannid against larnavan, G09a 
reversioners, C09» 
symbolical possession, 242n 
torts, 185 


distinguished from aabject- matter, C31 
how attegeii m plaint, 682-702 
identity of, 583 

and relief, 583, 586* 
rule only against splitting, 624 
int Insinn of, in suit, 583, 583 r 


wpatale aeainstscjiarale delcnilant, l>n<H 
suit separate as regawls, 528 
splitting, 575, 575» 
test of identity of, 121 
to bo stated in notice under Sect. 80 . .340 


nben'e^urt may order separate trials, C24, fi2ti 

dccmcdstatcd, 710 * f«, fimt time onarr'*'**' 

obicction that none is disclosed ean 1« taken for lirst lin’o " » 

where arising In suit for legacy, 1S9 h 
CAVEATORS assailing whole will, and re* jarfira/o, 150 


A 


reeiite, 232 
31. )3li* 


• i* icni oi, 

sale, niiienii PSS 

and mo .faction. 3i0a 

•••bI ijrritifs by, 1043 

rum of ICT |,rl|Jl^rtv, lOi'b 1l'30 



N •• 


IN’DF.X. 


1C96 


(’EnTlFICATB-<o«l.iiw<» 

of mJi', quf«hrin whikt projwrJir* pit»s uiwW. -lOSw 
rrfu^Al tn «mcn<l, 
unti^fActinn, S92, 8'l3>i, POl 
unilor 5uerr»*ion OcrtificM** Aff. lift 
finSS, RUit^ for rccoTcry of, and rn jiidi'roJa, 131 
CHANOK In law, and judiroM, 110, 1 lOti 

f’lIAnACTEU of Suit, cliangi' of, and amondmcnl of idfaiUnt;, fi'Ml-fiOl 

CHARGE for pUintifl'a coati inlntcrplcailcr, 11*3 
on property outaide jurisdiction, 150n 
CnARITARLE trust, 350-370 
CHARITIES, jurisdiction over, 358, 358n 

CHARTER (Clause 12), and cause of action, 182. IW 
and imprwonnient for contempt, 10a 
jurisdiction of High Courts, 101 
CHARTERED High Court* (0. XI.IX.). 1382 
CHIEF (Ruline) and aoit, 310-353 

by or Against minor, etc ,1148 
p< oona? pn\ ilege, 352 
CHOICE nf Forum, m 

CHOTA Neqporo Landlord And Tenancy Act, 22, 20 

Pf oceduro Act, and saving clause, CO 
second appeal, Ct> 

CHURCHWARDENS and suit on behalf, 3G3n 
CIVIL COURT, and definition of decree, 42 

CIVIL NATURE, rights of a, 84 

Bints nf a, meaning of term, 05, 81, Ks 
CL MM, adverse and joinder, 50U 
alternative, 081 
based on alternative titles, 701 
defined, 001, 


nature, not amount, determines jurisdiction. 81 
Tolinquishmcat or omission of part of, 073-002 
splitting, 575 

statement of (English) and “ plaint,” 200 
under another, 07» 

unwarrantable addition to, and jurisdiction, 82, 83 
wliole must be included in suit, 575 
CLIENT, and authority of pleader, 031n 


judicial discretion, 30 
jurisdiction to imprison for contempt, IP>n 
Madras Rent Rerniery Act, 30 
Manilatilar's Tourls, 20 
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tNr>K\. 


COMMtFSlOJIKn to t»Vr ai >uijl by, 

COMMISSIONS {O xxvn lORS-nor, 

COMPAKIKS, jomt Btoelc, trtiline in fonojjn rt>ai«ir\. t'»l» iokixRi 
COMPANION of jwvrty or of pfoRjIrr, puiamMion of, 7'f» 

COMlWRtSOX of pLiint «nlh juctgiitoRl and rr« judmla. lirnr 
COMPENSATION, ■llcmatue prayrr Inr inloo of go'xR b<>7 
for oblaininj; arrrat, etc (Sect 9'v). 378 

IrMpa'a to property in pUintsfl’s p«3K-e«ion. ICfi 

wrong to itnmovtafelc property, am! ptiw.- of roing. U8. tf..» 

per*on or morcabb-*. 171, 172 
UTonpful scuttto of cattle, «u»5 for, 
pfainti^ entitled to poMcssina •»(, tt31 
Buiti anti different jurudietion*. 170 
CO'IPETENCll, and foreign judgment, loo, I Js 
and fe« jvdieato, 130-142 

uneerUinty ot local limiH, 170 
ho« dctrrmineil, 79, So 

in tM^ud»prt£>», 'i9 
meaning of, in Sect 15 .157 
of Execution Court. 2u. 2Gla 

foreign Court, irresmnption to, lOl 
on wUal it depcous. !57 
under Act X of 1877. 13S 

COMP^rrENT jarudictian, tv hen C^utt said lo U of. Oh 
meaning of term at rcganli lurudiction, 00a 
CO)f PROMISE, adclition to <lec(t>e of clace'c not contained la, I iOa 
affecting will, 25 
appeal tntlidrairu under, 1 tO 
as reeardi a will, when unlawful utuKr Code, 25 
by Hindu kmatc, IIC 
pleader, 09 1 a 

decree aeainst minor and review, IgRi 
in accordance with, 14Ca 
in adjiutnieot of suit, 1073 
npreeentatira suit, SiO 
SQit by or ogaiQtt minor, 1110.1141 
induced by fraud, 2S0n. 893 
judgment in teroa of, 655 
iDMt be treated as now contrail. 1077 
of decree agteement, cflett of, £24 
trial of question, SG5n 
mllidrawing claiia, and jurtsdic-iion, lt>3 
CONCISE atalcmcnt and plaint, 712, 713 

COXCbUSIVESESS of alffdaTit of ducumcBU. on what ihhhIs, 79‘, 79.5 
foreign judgment, U8, 149 
CONCUBr.ENT judgments on fact, 441-417 
jurisdiction and rcajuditala, 130, 137 
Iw fKndenf, 90 

of Smafl Causa and t Court* »t Idadra*, |5<i 
CONDITION PRECEDENT m pleading, 601, 602 
deffn^.GUS 

when oTcrment of perforraaiieu of itnplteil, C02 
CONDraONAL altachmenf, 1186, 1188 
CONDITIONS of ajiplwabihty of O. If. r. 2. .579 

imposed on right to ajipeal to tho Privy Couned, 459 
•• ui *tay of exeeulion, inftingrmctit of. 923 

onler not f uUlUic^. and ccrtiHeate of fitne«i, 4 <7a 
CONDUCT of party aivl costs, 213 - 
of tint, 570 ~ 
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INDKX. 


COXSTUUCTIOX— foit/i'uKfrf 
of Sect. 17. . 1 (j 7 
Sect 47.. 48, 4!) 
term “suit,” J'JO 
will, 274 

co«t« in auit for, 200« 
to be liberal, 13, 14 


COXSTnUenVE habitaney, 181n 

CONTIIXIPT OF'COUllT and costs, 208 
and exemption from arrest, 491 


nature of order passed on, 46 

none In not filimj written statement, 745 

order and appeal, 423n, 433. 428n 

CONTENTIONS of parties and interpretation of decree, 1I7« 
ineoaslstent, 570, 576n 
CONTENTS of plaint, 200 

■ ' . . 5fM. 


merger of, in decree, 200 
suit arising out of, and cause of aelivii. l-'t? 
for, and roeoicry of dower, I8yn 
CONTUACT ACl', and place of auing, 170 

CONTRIUUTION, decree for, 83S 
for costs, suit for, 209n 
liability in, S58n 
CONTUJtACY of party, 770i. 

CONVERSION of soicral tilings and cause erf actiuo, SOiu 
CONVEYANCE by registrar in execution, 031» 

CONVICT (life), not civiUy dead, 655n 

CO-OWNER with judgment debtor, bidding in cxirutien sale, OOd 
CO-PL.\lNTIPP, di-rmwsal os against one, GI5n 

COPY of decree and judgment presented with memorandum «f ajipcal, 120*1 
drafts, delirery of, in execution, 03f> 
etc , sent and filed in transfer for exiiution, }>99, 899 

COPYRIGHT, cognizance of suit for damages, 107 
suit for infringement of, 171n 


CO SHAllEU. amt against, J3(’.a 
CO SlIAU!Mt'4. luil* bj, Mid jniiwKr, Ci>ln 




JNUKX. 

CONDUCTING the ealc, locftiung of term, lOlO 

CONFE^ION and avoidani^c m lietctiea, 730 
of judgment by defendant, 823 

Confining suit, order, C2C 

CONFillCX between Code and Probate Act, 25 
ofcvtdencc m appeal, 1312 

CONFUCrriNQ caeca, 11, 13 

decisions and re^jv^uota, Jl? 

CONJUGAL IUOHTS,sujt/t>rrestjtufiaii<rf»«fidtauM! ofattion, fS 7 « 

CONSENT and addition as ae4;t friend, 

plamtjff or ncxtfnend, 6C7 
and consobdation m appeal totbe rrivy Council, 1332 
departure from practice, 53a 
inliercot mcorapeteticy of Court, 381 
jKTisdictton, 68-70, 68«, fiOn, 142 
nature of decree, C9a 

arbitrator appointcil agAinat and illegality, 175, 475a 
decree and appeal, 3S7 

doctrine of penalties, 203n 
bj. against minot iritliout fcaec, 1 t4J 
and (Lsmiiksal of auit, llCn 
clause m, not contained meompromui, NOa 
no ajipoa! from, 381, 387 
proccduio for setting aside, 3S7 
Judge made arbiter by. 5S 
judgiucnt by. 145, 116 

andcatoppel, 145 
neid not bo in writing, 5b8 
of oimoi'sgttardiao without sanction. ibSn 
parties, ami Probate, 35 
order, juriadietiou to set aside, 116 
foducontinuaDcc of action, ilCn 

order (after decree), for payment by losta! mints, tO'J 
suits of Governor-General, 7Cn 
Governor of Afadras, 76 
Bombay, 76n 

consolidation of cults, 17, «27 
of suits in Admiralty, 31 

appeal to the ]Privy Council, 1333, 1333 
after, 628 

application of rule, 627 
by consent, 027 

irhoui order obtaiSfd, 627 

CONbT’JBACy niwl joinder, 630» 

t’DNSTltUCTJON, aids to, 1-8 

and earlier dccuiOQS, 3, 6, iU 
intention of fegwiatron, 1, Q 
language of Act, 3, 5 
previous stato of law, 3 
atatutopori yxt«iu, t3a 
in tcelinha) sensr, 11 

of ft consolidatiBe Att, 3 , , , 

ft document in-Nol'M question ol fact anil oli-vw, s ti ,i»- 
bare dcouil of contract in pleading, 6t»3 
decree as to relief by ordew, 151 
drdoitmn of pleader, 57, 58 _ 
rnActmenls alTecting jurisdiction, 86 
' formal,’* in Seel. S. .36 
judgment, inewnsHtent In J•arls.J«art. 8 j''« 

'‘reRi4l"nce” and “dwelling.” 1*6 
rule in setting aeoleea-jK/rj-derrre, 7*»» 
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COXS.TU UCTIOX n I/erf. 
of Sect. 17. . 107 
Sect 47.. 48, 4!) 
term "suit," 100 
will. 274 

■ co«U 111 suit for, 200n 

tu be liberal, 13, 14 


CONSTKUCTIVE bubitaiiey, 181n 

CONTE.MPT OF-COUUT andcosU.,208 
and cxcmptiuii from arrest, 401 


nature of order passed on, 4G 

none m not dime written statement, 745 

order and appeal, 423n, 428, 428a 

CONTENTIONS of parties and interpretation of decree, I I7n 
ioconaistent, 676, 670n 

CONTENTS of plaint, 200 

CONTRACT and cause of action, 187-180, 593-50(> 
bare denial of aamo in pleading, t>G2 
breach of part of, within jurisdiction, lOU 


merger of, in decree, 200 I 

suit aruiQg out of, and cause of action, 187 

for, and recovery of dower, ISTm j 

CONTRACT ACl’, and place of suing, I7S) ' 

CONTRIUUTION, decree for, 838 I 

for costs, suit for, 200n ) 

liabditT in, 8S8n I 

CONTITSIACY of party, 770a j 

CONVERSION of several things aud cause of action, C02n I 

CONVEYANCE by registrar in execution, 931« ^ * | 

CONVICT (life), not cirilly dead, 655 b i 

CO-OWNER with judgment debtor, bidding lu execution snl< , 993 j 

CO-PLAINTIFF, dismissal as against one, 615n | 

COPY of decree and judgment presented with me luorandnni «f apjical, | 

drafts, delivery of, in execution, 930 | 

etc , sent and tiled m transfer for exciulion, 898, 899 

COPYRIGHT, cognizance of suit for damages, 157 I 

suit for mfringcment of, 17In 


suits against, and joinder, 5G4a 

by or against (0. XXIX ), 1 1 lO-l 112 
where deemed to carry on biisiness. 173 

CO SHARER, suit against, 13Gn 
CO SHARERS, suits by, niiJ juimUr, 604 b 
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INCEX. 


COSTS. AJ. som; mil for, 3ia„ 

ami appealable rslue, 452 
conduct cC partr, 2IS 
dccjrc, 855. 859 

iapTn-«npti<msBit.SSS.S84 

default m payment ol pra-ciuptiir rricc, SS5 
election on tnisjoiadee, 624* 
estate or fond adminUtered, C0t>)» 
gnaniiaoslup proccedine*. 2 10 
mterpJeader, ilT4 
Itfelerant matter, £13 

legal repr^ntatirr, 2i»9 

malrimoiusl causes. £10 
ittiicondtjet ofpUiatiff.iJS* 

Qominal damages. 214, 2Ua 
Official £09 

personal tiabiUtrof judgmeot debtor, £•.*$ 
iawig»5or,20Sa 
plea of want of jurisdiclion, 70a 
pleader's fc«, £15, £15n 
resiitanee to coasolidatioo, 62Tn 
suit in UTOttg Court, 15Ca 

Appeal Court iatcfferingsritbcxercbc of di-crction aa to, 2JS 
M to, 217, SIS 
apportioamcot of, £10 
arbjtwOy svarded. 2ISa 
attorney and clieat, £09n 
A«-ard of. by Cotirt without junsdietien, £t>7 
(.stmUtion of, £15 
charge for, and iDtcrpleador, 1173 
d«3tw *s to, and appeal to tJjc IhlTT Ceuned. 456 
deposit of, in appeal by party emenling, 691" 
discretion of Court, £10 

o»tiaute of. is appeal to the IViTT Council. 135'* 
execution for, 210 
foUowins the errst, £t I 
in amendment ol plcadinp>, 6S.> 

after chsnrr of cl.sraefer rf suit, C?f 

arbitration, 1407 
roDstnictioo of mils, £09n 
enminai pTccodings, S9 

bow rccorerstd', S9" 
fraudclcnt raluation of suit. S3 
I’ayrarat into Oonrt, lOSl 
rrferei\cc, 1551. 1352 
fettins aside drcrec, cj patU, "64 
suit rriat‘n:; to public trust. 575 
urithdrawal of appeal, 1274 
intoJTst on. £17 

no aeparato suit for rreorrry id, W 
not awardedand»cl*oS.£it>,£l6a 
following the ewrut, £07 
objection as to. 216 
of adiournment, 

Admtm«trator*Generat, 2i*9a 
apprsl, 1320 

to the PritT Cacr.cil, I3tl*. 1317 , 

com»i^»'*n to eiamioe person of rani, exempt ff cm pp . 

tale oTi Jener, 1IC5 

•Ii^endant who H *fniekottt.557 . 

ffCsbsunuBOJwliawittie^^afterscttinrasiued^tTC, 4.3" 

fuTihet parliculvsoTftaVinrnt in f’^i 

interrorat/wie*, TrS 
leca! reptosentati rr. fOS" 
moTt,r«rec«nl*«j-i:enl todoree, 116? 

I'ef'on oiS4le i«4rt r without c«>a«cRt.£ii'*" 

r.arS<p 


puMjeal i»t> of i 


... ide party. 16la, £11" 
pr»^lsfn«tr''0, 9'^ 
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COSTS— coniinued. 

of rejected for Icaro to 465« 

jfUJftnd, J321 
service, 13S0, 1331 
Bucccssful dofcnd»nt, 200* 

IraiuUtiOQ in ajipcal to the Pri?}’ Cuuacit» 8C0» 
trtutec, 2Q9n 

unsueeesaful co-rhintill, C31 
witnM .1 m Masi'lrato’a ^urt anil rt* ^‘iidicnfa, 155 
ommion to «\rard, 203 


I 


Kparato, 214, SIS 
aet'OS, 10, 216, 317, 855 

agtlost roorteaga mouey, 210 r 
solicitor'* liCQ for, SlOn 


COUNSEL, witness appearing by, coats of, 210. See PLKsDsft 
COVKTERCLAIil, not a ^epante action lot purposes ol executivo, UlSn 
omitted from Schedule, and why, 488 
scandalous, 1S» 

COURT, act of, 30 

and conduct of suit, 570 


II 


District, and execution of decree, 1477 
ileOnition in Eridence Act, SI 


pcndeticy of appeal m, 151« 
suit in, 05 

how juri£dii.tian derived, 07 
(0 be guided, 11 
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INDEX. 


COURT— corthnuerf. 


„ll paii-iea Lieioic »!., Ui*/. 507/1 

,stay.iw, 10l»_ 


uuiv uu uvUt-U Ui, «tt>. U* 

eult in wrong, and costa, 156n 

transfer of business, 607 

lyhen said to be of competent jurudiclion, CO 

COURTS, relalioDsbip of, 12 
snbordmation of, 61 , 69 

COURT.FBES Act, decision under, 30 

not a decice, 43a 
and application for renew, 1305 
cUim for uitercst, ^1 
joinder of claim for iiici*uo>pio&ts, G33 a 
presentation of appeal, 12CU 
leturu of plaint, 714 
buit as pauper, 1163, 1159 
Valuation Act and p^uniary juriidibtioD, 157 
valuation of suit, 80 . 


COVENANT and regiatrai convoying in caoculioii, 930 
separate, and <au3c of action, 594, 50 In 
when separate contracts, and cause of action, 59ia 

CREDIBILITY of witnews, and appeal, 1312 

CREDITOR, and Admincslration suit, 882 

attaching goods not belonging to debtor, 376'/i 

CRIME, local cognizance of, 161 

suit for enforcement of puimbment uf, 15 1 

CRIMINAL case, right of appeal to the Privy tkiunvil, 430;* 
dcpoeitioas in, 818a 
costs in, 89, 89a _ 

Court, decision of, and rajviicata, 195, Jdoa 
evidence in, and in Civil Court. 105 
ending in, and ru jviicala, US 

Cl, ICO 


CROSS- APPEAL. 39l« 

CROSS-CLAIM, in execution of d-crcc, IkiO 
and set-oQ, 738 

CROSS-DKCREES, execution of, 9U-91« 

CnOSS-ORJECmONS and appeal from o«giiv»l dctrvc, 1200. 12S9-1 

CROSS SUIT, anil «♦ judiisVa in appeal, 139 
slay of, IU1» 

CURE of teclini..ahty, 397 



INDEX. 
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CUSTOM auJ 88l 


DAMAGE, accnial of, and cause of action, CSOtt 
and cause of action, C02 
special, \i hero none la public nuisance, 335, 330 
to land, claim for, 103, ICC 
D.UIAGES, amount of, vhen question of fact, 4f0 
and frame of auit, 637-393 
injunction, 1082 


for appeal contrary to agreement, 3S8rt 
for ivrongful arrest, irhen amt for, CiS 
in inaliciouH prosecution, 390 
question of, 073n ^ 


■’ 710 


DAilDUPAT, rule of. SOSfl, 200, 200 r 
DATE and interest ordered in decree, 20^ 


and of ame^ndment, and limitation, 086n, 8C2 


DEATH of decree-holder, S90 

of defendant and jurudiction, 183 

judgment debtor before satisfaction, 271-378 
partner, 1120 

party (0 XXII.), 1043-105‘J 

after institution of suit, 7S 
and enforcement of decree, 279-383 
fresh suit, 126n 


oueuuu, lai 


sale under »ci>nralo d''cm's for instalments of, 983» 

secured by morlpapi of iiimiOTeablo property, and atUchiactit, 037 

within nieomnst of Tratwhr of rrojxrty Act, an>l decree. 009 


r 
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index. 


DEBVTTURt objection that property, 25Sn 

jjT'nTOifYkT j'.I. , 


DECIiA'RA’EION of T»lidity of assignment of decree, suit for, 91 1 

DEGREE, against person not summoneil, 637 
ambiguity in, 117n, 856 
amendment of, 860-864 
and costt, 855, 859 

, .. ...... .a...,, c-l.. 1.1., 


payment bv uuulmeuta, so»-e<u 
ie)ecti 0 D of appeal, 47, 4S 
plaint, 46-47 

appellate, apoc^ from (0. XLlf K 1333 
assignment of in equity, 908a 
right under, 60 

at vanauco with judgment, 1 17a 
< ertified copies of, 889 
comment on definition, 35-CO 
eonsent, no appeal from, SS7 
bow set aside, 3S7 
contents of, 855-839 
date of, 865, 866 

declaratory, giving consequential nlw/. 243 a 
deemed valid till reversal or eupcrscasion, 91 
defined, 32. 33 

generally, ^35^. 4«, 415 


titwrif, txt'i 
fellow tng judgment, 2C1 
formabty in. 36, 36n 
/wdcl/ivri'n/wM>n»Wt>l>ri»Krtiv 807 

coalvaU i>I l>alu^ 807 

** for nionoy ” defined, 337 

lor possession and mesno-profit*, STO-hSi 

nf immoveable Property, 806 ^ ^ 


and rrs/sificato, 103 

joint, foregoing right to execute, btf-a 

lt'3 


uma'Al, jos.r-to-» 
orultration, 1468 
iliasolation of pjrtaerabiis 83*' 
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DECI’KE— 

meaning of, w a question relating to extciition, 243 
not aecortling to law, when binding, 35 
eCcct of, 35 

of the Priry Council, 1343 

practice with respect to same, 1343, 1344 
on default, and Sect. 2. .30 

merits and procesaual order, 43 

(0. XX), 855-880^ 


uL-u, 

for partition, 1100 

‘ • • -“t ““t 


silent as to interest on cost«, 217 
subsistence of, 310n 
test whether final. 444 
transfer of part of, OOSn 
right ander, CO 


(IccrM on, and Sect. 2. 30 


tender after, 884»» 


expenses of mtneas, 828 
pro*eaption suit, 8S3, SS4 
prescuting written statemcot, 740 
production of eTideneo, 824 
oracr for dismissal for, not a decree, 33 

DEFAULTS, sereral, in payment of instalments, and cause of action, 003 

DEFECT, general power to amend, 609 

in plaint as to iignaturc or rcrification, C68n 
proclamation of sale, 979, 979» 

DEFECTrFEstntcmeol of reasons by AppelUfo Conrt. 1316 

DEFEKCE and estoppel in appeal, 416 
inconitftcnt, 704 

matter specislly pleaded in, 729. 730 
written sfstcinent of, 727-731, 740 

DEFENDANT, addition as. of person refusing to j«inaspUinfIfi,,Vk>. 
nildifiott of parties elaiming under, 6fii1a 
and issue not tendere<l, 120 


i 
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INDEX. 


I wtiu juttcc ol suing, lTi-179 

residing in another proTincc, and aorWco of «uinmon», 203 

aiimmom to appear and ansircr claim, 202 

who may bo joined as, 51 1 

DEFICIENCY of Court fees, 507 

DEFINITION of act of State, 77 
of actual residenco, 175 
attached to the earth, Cl 
British India, 33 
carrying on business, 180 
Code, 33 


holder, 33 
district, 33 
execution, 219 
final decree, 33, 37 
foreign Court, 33 

judgment. 33 
former suit (Sect 11), 99 
Ooremment pleader, 33 

immoveable properly, 01 • 

Judge, 33 
judgment, 33 

debtor, 33 
legal roprcsentatiro, 33 
litigation under aamo title, 131 
raesne-profits, 33 
moveable properly, 34, 01 
order, 34 

parly (in larger legal eenso), 124 
plaint, 2(M> 
pleader, 34 
preliminary decree, 33 
point, 1299 
prescribed, 34 
property, CO, 01 

public officers, 34 ’ 

relief claimed (Sect. 11). 123 

iievenuo CUnirt, 01 

Tights ol a eml nature, T7 

rnles, 35 

saleable interest, ID21 
Hchcduled District. 32 
slsaro in a eorporation, 33 
sigm^, 33 
trial, 199 
try, lOI 

wrong done, in Sect. 19. . 171 

DCbCOATION to Collector, of power to CTecute decrees sgsifwt irumorest fi* f' ^ 
.327-331 

<>f oxcentlon of process, 02 l 



INDEX. 


1007 


DELIVERY n{ draft at document, 030 

endorsement of negotUblo imltumenl. d30 


Hm«c»3ion, reprcaentatiTc resisting, 2C6n 
DEMEANOUR of witness, 81C 

ftivd 13l\, 

DEPONENT, Attendance of, SM 

JJT'OnOTT i« . T'— c’-- -••• 


setting ASidc sale, 1001-1010 
Small Causo Courts, 63 
of coats by party amending, OWn 
pnrehAse-money, default in, 8 Sj 

tc nder after same, flWn 
nith agent, and interpleader, 1173 


DETENTION m ciril prison (Sect. 55), 2SC-203 

of roiUtiag or obstructing debtor, 1035-1033 
DETERSONATION of attachment, 930 
DEVASTBAy of idol, and publio trust, 370n 
DEVOLUTION of joint rigbu, 1120 

DILIGENCE in col'cction of mesne-profite, 374 
meaning of, 873a 

DISALLOTVANCE o! addition, SCOa 

of costs of special appellant, 21 la 
set-ofi, 738n 

DISCHARGE of ioj'iinction, 1210, 1211 
DISCOVERY— 

aSectuig documents, 7SS 
aHidant in answer, 780 

no cseeption to I<e t.aken to same, 7$7 
time for same, 780 
ot documents, 783 



incriminstmc intem'gstorT, “'i** 
iniiwftien of divunienfs. 701 
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INDEX. 


DISCOyERY--conimt««l. 

iniufiSciency, supererogation, 787 
intmogatoriea to bo Bubmitted to Court, 782 
irreleTanco in discovery, and in erwa-examination 
ienvo to interrogate, 779 ' 

meaning of “ material,” 784 


d^tinguished, 7Si 


order for inspection, 790 

application for aame and affidavit m support, 79(5 
requiring amivcr or furtlier ausirers, 787 
party niado only for purpose of, 80 1» 
power to order, 203 
premature, 798 
privilege, 785, 791 


Kuiiuig aatue anti striKing out lotcrrogaioncs, 780 ' 
verified copies, 798 

what documents must bo included in Affidavit, 790 
when further aflSdavit required, 792 

DISCREPANCY between proclamation and certlficftle, 679» 

DISCRETION, judicial, and appeal to the Privy Connell, 45G 
and attendance of witness 833, S33n 
Code, 50 

interest after date of suit, 204, 205 
decree, 205 ^ 


exciTise of, 30 

and irregularity. 40S 
by Bcccivcr, 1245 
in equitable ect-off, 739 


1200 


t,2ll 

nature of, 30 

refusal to cxctciso, as to addttronal eviuenco, 40o« 

to recognize assignment of decteo, CO 

when exercise of, liable to roviow or api»al, 103 

DISMISSAL acquiesced In, a bar, 493 

for default, order of, not a dcrrec, 33 
refusing to aroiacr lotetrogatorlM, 42 
of appeal and decree, 40 

rtayvdktAa, 39 

for default of appearance, 12^^ 
under O. XU. r. 11..8fl3 

application for execution, 950 » n_ njit 

minor co-plainliff from amt on atfalnlng inajorliy, ii 
amt, 751, 7C2, 7f>l, 758, 70ft 
npjical from, 389 
TOjadioi/fl, 40a, lift, 117, 141 
ewif, didinguhbed from rejection of plilnt, ill* 
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DISMISSAI^-wn/i'sndl. 

of anit, for default in •ppearanra l>f both parties. "iSi, 75.1 
plMatiff, 7:>S 

payment of court fees, 751, 762 
non-appcaranco after ad^urnmciit, 839 
in default of security for costa, tOSf, I0&> 


DISPAUPERnCG, 1160 

DISPOSAL of suit at first hearins (0. XV.), 823-824 
of suit in non appearaoee after adjoummcRt, 838 
, on preLmioary point and remand, 1296 

.DISPOSSESSION and deUrery in exccntlon, 932 
by deereC'holder, ICMO 
of itranper, 033 

DISQUALIFICATION of Judge by personal mlcrest, C6. C6» 

and traos/erofeuil, J95, 196, I96ii 
DISSENT from judgment in appeal, 1313 
DISSOLUTION of partnersUp, decrees in amt lor, BSC 
DISTR-AINT, Buit for recorcry of property nnder, ICS 
DISTRIBUTION of assets, 331-010 


transtcr ut stuv, ivu, iuo 

appe^, or proceeding, 193 
preaeatation of pumt, 201 
(in Eembay) and amt wbert OoTcmiacot party, 163 

defined, .73 
Judge, 61 

and additional Judge, 62a 
jnriadiction of, 79 
(Scbediiled), $2 

DinSlON COIUIT, appeal from, W. 55 
point not raised before, 65 
DIVORCE— 

Act, Enghah, rules of, 20 
procedure, 26 

proceedings and attachtnent before judgment, 1190 
DOCU2IENT8, admusion of, 601 

construction of, (Question of fact and of law, 401, 415 
decree for eiecution of, 930, 031 
delircry and semeo of draft of, 970 
of copy of draft, 930 

diacOTcry of, 78.5. 788-793. See DiscovtJtr 
impounding of. 809 
inspection of, 791-796 


relied on in pliint, endorsing or annetiitg a list of, 713 
return of, 809 

apeeificatlon of, in Special Ciu-', 1)75 
tran«ml«»inn of, in appeal to llie rrlsy Connn), 133S 
DOMH'IM' of forrieii eorporalKin. Ifkil 
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3NBEX. 


DRAFT t){ document or ofendorsemont in osectitton, 030 

DRlI^^, omtseion of beat of. In nroclamalion of attachment, 95S 
proclamation by beat of, fCt, 10X1 

DUES for dj0wat ycArs awd identity of jeJJef, OS 

DWELL, dutir^iahed Crom teaidc, I7fl 
nicaninj of term, 176, 177 

DWELLING, and residence, 171, 175 


EASEMENT and claim in alicroaUre, C!}2n 
right to, andesccution sab, 218a 

EFFECTUAL ectneo ” defined, 053 

EJEfJTMENT by landlord and party to salt, CCi 
suit changed into xodcaptioo suit, 8S9n . 
for, and rot jadieata, isi 

ELECTION and joinder of pbistids, 511 
by plaintiffs, ClOn. 0l8», 021n 
and lomand, 1298 

EMBARRASSING matter in pleading*, 072 
pleadings, 705 a 

ENDORSEMENT in trasisfer of negotiable instruments and shores, W5 
of hundi and place of payment, 169i» 
negotiable instrument, OSO 

instruments or ahares sold by Comt, 935 
on copies of admitted entries. 807 

sunuoons, and emdence of e«-rice, 049, 057 

ENDOWJtENT, foreign, funds of, 184 

objection that property held for, -55 

ENFORCEMENT of foreign judgment, 160, 153 

ENGLISH Admiralty Court, practice of, 2l 
Courts, jorisdiclion of, 162 
decision, anpbcabitiiy of priociple in, 13 
doetrino of res judicala, 101 
Rules and Orders and Code, 13 
na to set-off, 737 j» 
in divorce, 20 

writ, service of, in India, C51 

ENLARGEMENT of tirao, 606 


ENTRY of jodgRwnl nvncffo iunc, S53, 019 


EQUITABLE cscciition, ami Receiver, 33G;i 
jniisdiction of High Courts, 161 
in jifrutnam, 165 
set-off, 738, 739, 73{>n 


- EQUITIES, tramfer of decreo subject to, 907 

EQUITY {natoral), consideration of, U, 16, 21 

of mlcmption and bar of eecowi eo*H W* 
res fxificara, 133 


ERROR affecting merits or Jurisdiction, 394-391 
and rcvtoiv, 1360 
mtstu^a, 493 

Appellalo Court only a Ciwrt oL "* 
in c3Krr««e of jnris/Iirfiiw, 6T, C8 ,nrt 

finding of fact, anti secfiml appe«<» 39^-4 
grant of teftof, G8a 



INDEX. 


ERROR — tonltnufii. 

m orjcr amenJitig doere**, Sfit 
ordort, 420-43U 
proc«5\iM', 411 

and Kvond 


whcaatTATtl rwt vitU(««t by, UC7 
ESTI3IATE o/ cxpcnocs in to the Priry Council, 131« 
ESTIJIATIOX of me'ne-profit.i, 872, 873 
ESTOPPEL. 117, 118 

acd agreement to bo bound by oatlis of others, 144 
decree in i^ite of Cnding, 1 18 


as to valuation against a defendant, 6l» 
bindiQg, thoucU suit lelatca to different property, lift 
by judgment by consent, 145 
not taVinp o' , 


EVASION in defoneo, 732, 733 
EVENT, costs following, 211-214 

meania^ of term, 21), 212 
not following, 207 

and reasons, 213 
EVIDENCE, additional, in appeal, 1307-1310 

admitted in wrongly granted revicir, 137ft 
Act, and foreign judgment «>» »»— * "* 



u« oeiie MW, and Court of Equity, 840a 
(iceroo by fjoroAw, 125»» 
mario without, 470a 
documents rclicl on as, 723. 724 
documentary, produetion of, SO) 
esfopiwl part of law of, 101 
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INDEX. 


DRAFT of docnroont or of endorsement in oreention, 030 

DRUSI, omission of beat of, in procUuaiion of attachment, 95S 
proclamation by beat of, 034, 1033 

DUES for different years and identity of relief, OS 

DWELL, distinguished from reside. 170 
mcanmg of term, 176, 177 
DWELIjINO, and residence, 174, 175 


EASEMENT and claim in alternative, C02n 
right to, and execution sale, 2 tSn 

“ EFFECTUAL service ” defined, 653 

EJECTMENT by landlord and party to eoit, 5G1 
amt changed into redemption suit, 859n 
for, and res judicata, 134 

ELEC'flON and joinder of plaintiffs, 611 
by plaintiff'}, 616 r, 618r, 624» 
and remand, 1298 

EMBARRASSING matter In pleadings, 672 
pleadings, 706a 


''' •’'ares, 093 


ENDOWJIBNT, foreign, funds of, 184 

objection that property held for, 265 
ENFORCEMENT of foreign jadgment. 160, 153 


lioctrioe oi res juututui, ivl 
Rales and Ordeia and Code, 13 
as to Bct-off, 737a 
in divorce, 26 

wit, service of, in India, 664 
ENLARGEMENT of time, 606 
ENTRY of judgment nuuc pro tune, 853, 919 


6ct-Otf, 'iJO, VJV, 4SS/H 

■ EQUITIES, transfer of decree subject to, 907 

EQUITY {natural), consideration of, U, 16, 20 , 21 
of redemption and bar of second surf, Jt, Jt 
resjudica^i, 133 

■wben attachable in execution, -S‘ 
ERROR affecting merits ot joriadiction. 394^97 
and reviesv, 1360 
restitution, 403 

Appellate Court only a Court of, 7o 
in cxerci"« of j'lirfadicfton, 07, OS 

finding of fact, and foeoml appesi, 3J i-l'"' 
f^nnt nf reliof. 6Sn 



INDEX. 


ERROR— ropifiBU'rf. 

in PnJcr *awndjn^ dror^, 
fnlcr*. 4-G-4TII 
J’TPCtvlu'T, 411 


power to »tncnil, flOO 

when »woril not vitnted by, 14C7 


ESTIJL\TE of espenw^ in oppcAl to the Priry Council, 1336 
ESTDIATIOX of lnr<ne.rro(!t^ 87-’. S73 


E.ST0rPEr.. 117. 118 

«nd »;Tecroent to bo bound by 04tli« of others, 144 
il^reo in »pi‘c of Cndutc, US 
without ]uru(liction, 113 
defendant appeabng again«t co-defondant, 39l« 
judgment by coa«cnt, 143 
matter alle^rd in written statement, 119 
plea of wont of joriidlction, 70 
printy, 12ln 

as to raluation Against a defendant, 8I» 

binding, though suit relates to different property, 110 


EVASION in defence, 732, 733 

EVENT, coats following, 211-214 

meaning of term, 211,212 
not following, 207 

and reasons, 213 

KVTDENCE, additional, in appeal, 1307-1310 ^ 


on information and belief, 851 
identity of eauso of action, 121 
material objects, 811 
{ilcading, flight Tarianco between, CSO 
test of identity of suits, 118 
by sale-certificate, 310n 
clear disregard of, in judgment, 410 
conflict of, and appeal, 1312 
cfe hene mw, and Court of Equity, StOa 
deereo by ijarador, 123n 
mailo without, 470n 
documents relied on as, 723, 724 
documentary, production of, 807 
estoppel port of law of, 101 
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EVIDENCE— co«J>«a#A 

failure to [ffodnee, at first beariog, 824 

niirn case for final disposal, 824 
ho7 taUen in appealable eases, $44 
m Court TPilbout jurisdiction, C7n 
iosuffictent, dcciaton on, 1297 
issue on which taken, and finding. 86Sa 
manner of iceon^g, 846n 
memorandum of, 845 

taken hy another Judge. $48 
when judge unable to make same, 847 
miaeoneeption of, and second appeal. 407 
new, and application for Terlew, 1359 
not prodocea wbeo Court aatbficd, and appeal, 844 
of mesne-profits, 870 
eemeo of sumiooes, M9 
substantial miory in ©sccntion^e, 1019 
on new issue m AppeUato Court, 820, 820n 
rchearsos', record of. 1 306 
order passed without, 4C0n 
party not pcmuttwl to adduce, 478a 

summoned to gjTe. by opponent, 7.8. , 
pUmtiirs defanlt before close of, Md rajsdiula, Hi 

power to Issue encuBons to glre, l»i 

jirrmd facie, of residence, by recital in bond, 1 1 4 
proccedmgs la Criminal Court, 105 
productioo of, coided by issues fixed, 810 

proof of rofusaf to take, 844« jii 

refusal to toko or record, is error of ^IL-SSl 

etslemcnt and productioo of, at bearing of suit, 
summons to gtre, 823 

under Sect. 138. how taken, 845 

use of answers to intenrogatories, 800 ... 

want of, not cured by delaaU ia contesting a point, »w 

EXASfINATION by commission, 10S8-U05 . , ,.-r 

by Court (0. X), 775-7 »C Visiw oblicalions wlnutte^ 

retotoiKc ot eBnoi“‘>™ 'j'iS 

wliea personal appearance of party uirec 

in proclsB»tion of sale, 977 . mw 

of applicant for loave to sue o" pa«I«ri * *®- 
aerviog ofitcer, 650 
witness in house. 489, 4S9it 

open Court. 843-849 
witoMW (0 XVIfl ). 812-819 
wo inUrwe »vo, 1239 ia-job 

* giractico m, I239» 

EXCESS in reahxation, rcstitotwa of, 4^ 

EKCHiVKOE, rate of. and oppeal the Prrey Conner. 

execution (Part II ), 219-340 

after tran'fcr, OOp- ««,! M^eoml ftppeab 

nimimt immoveable property, and aj 4 

wTTBt and detention, >80-^ a-rirmissT 
atUchment.^31S 5 and .« ATracnn^nr 

distribution oioMete, 331-o*« 

duration of I««t and detenlSo". 29(* 

cxCTnption of women frtm a«^ „ 286 

partilum or separation of 
felearc from impnOTttmcnt, -9J. 

appeal from orders in, I2< » 


/ 



INDEX, 




for cdsts, 216 

interest on money realized ui, and recovered, 94 
jurisdiction in, 8d, &4 

and interest after decree, S4 
over, 169, 170, 22* 
liability of ancestral property, 284 
limit for timo for, 26«I-2U 
Hmitatloa of poiven, 232-284 
of decree, S64 

against firm, 948-D32 
and mcriti of decree, C9« 


irhat orders made in aro nppcaUbte, 43 
transferred decree, 231 
(Order XXL), 800-101-1 
procedure in, 278, 401, 403 
proceedings, addition of party in, S36n 
and suit, 43 

construction of. Sect 47. .4$, 49 
cO'Vndow joined os joint dccrcedioldvr, S56 


order in, and ru judieetln, 107, lOSn, TUI, l&ln, 193 
suit within meaning of Sect 10 97 
technical defect in, 464n 


anction-purUiaacr, 2b0 
fraud, 249-332 
“partice,” 256 
representative, 250 
separate suit, 252 
tecliDical defects, 201 
construction of, 230 
matters held to be within, 2U 
object of, 23$ 

orders held to be within, 245 
when case not within, 247-249 
transfer of decree, 230, 231 
what acquired by purchaser in, 314, 315 
decree mav bo esecuted, 223 


EXECUTOR. Su RErBiscsTATiTB (leoii.) 
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waiver of, 69 

jwrsonal appearaoce, persons of tarjc, 4S9 

Pardanaahin women, 4S9 

EXEhClSE of judicial discretion. See DiscBEtioy 


EXHIBITS, copies of, in appeal, 1281 


auu Tt^ juutiMia, i4o 
in Gotirt of first iutance, 36 
nature of, a gnestton of fact, 748, 710 
requisites for, 766, 766 

/ <• .jpj. 


EXPENSES of collection of mesue-profita, 874, S76 
of commiseion, 1103 

registrafioQ of document ui execution, 030 
witness, 838, 838a 
uccessery, of witness, 833, 834 

and snit, 89 

EXTEBT witness, fee, 827, 828 

EXTENT of operation of Code, 8 1 
of Bnti^ India, 32 

EXTINGUISHMENT of judgment-debt, I07n 


156 


FACTORS and jurisdiction, l81n . 

FIIANG of copies and certificate in transfer for execution, 699 
142,143 


decrees and oruers, 
judgment, 44C 
meaidng of, in appeal, 444 
term, 37 

Older defined, 444 


FINDING, decree in spite of, and wtoppel. 118 
eflect of absence of, and review, I3w 

inconclusive, and r«/«dfcafo, 143 

not on oenti* of case, and ree jtfiKaCa, H3 
ol fact, and second appeal, 39U— i3i3 





IKDtX, 


riM)INU— coN/iHwrf. 

of fact, coucoirciit, 411— 1>3, 4S4— ISG 

error in legal inference from, 40,1-405 
o! law in, 402- 

on immaterial mattera, and res judicata, ItOn 
remand, correctness of, 1313 
Special Case, 1175 

unnecessary usuc, and ru judicata, 117 
teat whether incidental or not, 118 
which operates as rasjudiVnfn, IIS 
FINE, and defaulting witness, £04 
PIRII, execution of decree against, 018, 032 

suits by or against (0. XXX.}, 111^1126 
FISHERY, autt for rent of, and munoTeable property, 171 
FITNESS for appeal, ecrtifioato, 440 

FORCE, prerenting execution o! deerro by, and lunilalioo, SCO, 270 


FOREIGN corporation, domicile and residence, 180 
Court, 61 

commiMion issued by, 311 
defined, 33 

included by “Court “ laSett. U..tOl 


nature of such fraud, 150 
concIusiTcncss of. 148-150 
defined, 33 

duty to obey is new causa of action, 5S7 
cnforccmcut of, 150 
execution of dm;iee upon, 151 
how enforced, 03 

jonsdictioo determined, 14S 
used. 147 
re>7>, 150 

'linuUtioDS to operation as rtt judicata, 149 
mistahc of fact or of law in, 149 
natural justice, 149 


conclusive and not, 100 


territory, scrnce of aummons in, 655-<I37 
execution of deercea in, 231 
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rORir, cff^t ol dismi^ of appeal in point of, 145 
iMltcra of, and Prirj Conncil, ] 3 « 
of action vhen immaterial, TOl 
csecuUon of docoment, or of negotiable instrument, 930 
FORMS— 

Appendix A. — Pleadings — 

(1) Titles of sntta, 13S3 

parties in particular cares, 13K 

(<>) rlainta^ 

Xo. J. Monej lent, 13S6 


Xo. ji. unaloreignjodgment, 

No. 12. Against surely for payment ef rent, J3S9 


-So. iu. i>nracn oi contract to serre, i3ui 

No. 17. -Against a builder for defecfire workmanship, 1391 

Xo. 1? On a bond for the fidelity of a clerk, 1391 


Xv a'ouuiing ice water luiuer me piiuiiiLU e uit'i, 

k • ! 


. a transfene with 
.r.^ nfmT.tilr.139T 


So. -IJ. Admmutration by creditor on bcball ot nunseii au-J 
olbcrcrrdilora,*1399 

Xo.42 Administration by specific legaU-e, HW 
»• *— -• • ti— i—itco, HIV 
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FORMS — coniinutd. 

Appendix A. — Pleadings— tonfjnwi 
(4) Written statements — 



it drivinp, 


No. IG. Particulars, HOS 
Appendu B —Process— 

“ No • " ' • • « 


No . • • : 

No 

No ' . added at 

VO luaiuiiu, i4iu 

No G. Summons to legal rcpresentatite of a deceased defendant, 1411 
No 7. Order for transmlMion of summons for sernec in tho juritdietion 
of another Court, 1411 

No 8 Order for trnn«rm»«ion of sommon* to lio serwl on a prisoner, 

im 

No 0 Order for transtnis^ion of aitminons to lie serred on a putlio serrant 
or soldier, 1412 

No 10 To accompany return of summons of another Court, 1412 
No, 1 1 Aflidovit of proce<a am'er to accompany retom of a amiimona or 
notice, 1412 


Appenebe C —Discovery, Insiiection an<^Adini>''u<>n — 

No. I. Order for delivery of interrogatorie?. Mill 

No. 2. Interrogatories, 14IG 

No. G. InsTTOr to inteiTOgatone*, Mlfl 

No. 4. Order for afndant as todocoiDenl!i. MI7 

No 5. Afliilamt ns to documents, MI7 


Appcndis D — Decrees— 

No. I Decree in original suit, 1420 

No 2 Simple moDCT decree, MSn 

No. 3 Preliminary decree for fotrcloso*T, 1431 

•No 4. Preliminary decree for sale, MSI 

No 5. Preliminary decree for redemption, M22 

No. fl. IX-eree for forecicwure.— First Mortcagre r Second Morteip*e arvl 
Mortsrscrir.— Sneeessive periods for redemption, 1422 

5 L 



I 


]fil8 INI 

FORirS^coMlinwed. 

Appenrlot 3) — ^Decrees — continued. 
No 7. 


No. JO. 
No. 21. 
No. 22. 
No. J3. 
No. 14. 
No. JR 
No. J6. 
No. 17. 
No. 18. 
No. 10. 


No. SO. 
No. 2J. 


aob-mort^^go, 1421 


JJortgag'ee and Mortgagor, 
I oiOftgagQ exceeiling that of tho 


No. 23 
.Appon'* " ^ 


{f 

< 

ii; 





No. 1) 

No. 10 
No. U 
No 12 
No. 13 
No. 14. 
No. IR 

No. 16. ' 


deem for money, 1434 rropt-rty h/ 

Warronl for eciziiro of spewfic inoveaW^ J' 

deem, 1434 i../, ..f rloeument, 1435 

Nolt<M to state o^eeUoiw to Oraft of uocyn ^ ^ 


<lefreo, 1438 


No. 17. 
No. 18 
No. 19. 


r oMieer ot (.ovemnwni. 


nanus of a u*JW 

Sotfec to attftcWng creditor, I44U 
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FORMS — conlinwd. 

Appendix E — Exeeution-^OT<inu«i. 



Xo 40. SufflmoQs to appciir and aamor charge of ot^trucfing ezecotion 
of decree, 1441 

Ko. 41 Warrant of comnutUl, 14lj 

No. 42. Authority of tho collector to alny public aale of land. 1445 
Appendix F. — SuppleiaenUl Procccdingi — 

No. 1. Warrant of arrest before ludgmenl, 1440 

No. 2 Security for appearance of a defendant arrested before /uJgmenf, 
1440 

No 3 Summona to defendant to appear on aurety’a appiiealion for 
discharge, 1417 

No 4. Order for committal, 1447 

No 6. Attachment before Judgment, uitli order to call for security for 
fulfdment of decree, 1447 

No 0. Security for the production of property, I I4d 

No. 7. Attachment before ludgment on proof of faduro to furnish sceurity, 
1448 

No 8 Temporary injunctions, 141S 

No. 0. Appointment of a rcccirer, 1450 

No. 10. Hood to bo given by receiver, 1450 


No 3 Security bond to be given during the pendency of appeal, 145i 


No 7 Notieo to o party to a suit not made a jnorty to (be appeal, but 
joined by the Court as a respondent, 1453 
No 8 Memorandum of cross objection, 1 154 


■ ■ ■ . a •• King m 

No 13 Notice to rc«pondent of a«liTiia»|«B of appeal to the King in Council, 
1455 

No 14 Notice to show cause why a rcsicwshouW not be granted, 1455 
Appendix H — SlisecUaucous — 

No I Atrcenicnt of patties as to issues to be tried, 1456 
No. 2 Notice of application fiw the iran«f«r of a auit to anolber Court for 
trial, I45(< 

No 3. Notice of payment inloeourl. 1157 
No 4 Notice to show cause (general form), 1157 
No 5 I.i«t of documents pmdnreil I’vff y* *,. I4S7 
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rOBOM.*«“''S'Bl®188 

eontTMUu.lo . j jij^ 

«1 defendant. 1^2. 

FBAMEolwiMO-n-'-"”'® 

i5 

iilgmtol, »l> 

.round Im n, 83 

'.“S»Sr»iSXSo,.o>..»>^ 

pnbti'hm? yp ,^iccicc tor,J 

?^aaattocoafima^^^*^_gS^j60 

vitiating 2W» , » jaiao ^esVion o . 

OAZBrrE.i'unf.ouBud' . 
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GENERAL CLAUSES ACf. applicability o{ definitions in, 61 
OHATWALI lands in DirLboom, and execution, 283 
tenure and execution, 283 

tenure, future renta and profits as such not attachable, 293 
tenures in ICbarukporc and execution, 283 
GOMASTAH of firm, when a recognized agent, C31 
^ GOODS sold and place of deliver;, 189 

wrongful detention of, and cause of action, 690 
GORAH land, suit for, and joinder, (>43, 644 

\ 

party to suit in Bombay, 158 
pleader defined, 33 
soLcitor, costs of, 210 
sued where causo of action vises, 181n 
suit b; or aghast (0. 1100, 1107 

I GOVERNOR-GENERAL, assent to Code, 1 

I in Council and transfer of suit, 200 

, GRADE, Court of lowest, meaning of term, 157 

GRANT of relief, error in, C$a 

“ GRATIS," appesrsnee without issuo of summons, C39 
GRATUITIES and attachment, 301 

, ' . W 


GUARDIAN, and suit by or against minor or person of unsound mind, ll.’9-114b 
(of minor), fraud or negligence of, 133 


flANUWRITINC, doeumenta merely tendered for comparison of, 721 
-824 


cxamioation de 6cne «<e, S49 
of witness, 843 

further evidence after rloee of pUidIiSs ca-K. 813 
how crKlence takco in appealable caw*, 81 1 
memorandum of endener, 845 

in DoappeaUblrease*, 848, 817 
objection to, and appeal, 811 
power to examine •itnrssimtDrdiaUly, SIS 
inspect, 819 
recalliDg witness, 819 
record la English, 815 
remarks on demeanour of witness, 816 
right to begin, SIJ 

statement and production of cardennr. Mi 
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HEARING— <i>n<tnu«J. 

ot 6«it (O XVin.), t^ng down jwiicular questiou and anwor or objection, 841^ 
wnen Judge anauo to make mcmoiandum of oTjdcJscp $i7 
witneisea excluded front Court, 8-14 
ffBBANAitA eoitttruction, B aubatantlal question of law, 455 

HEIR, and ^nul of cause of actioa fn «irit /or legacy, ISSn. 
and auenation by Hindu widow, SSOu 
legal representative, 263, 26Sn 
roprescnlation of widow, 27^ 
dt«ree against Uabooiedan, 280 
in possession, sued. 28 1 
of mortgagee, suit by, and joinder, £61» 
mortgagckr, opportanity to n^eem, 281 
obligeo, euit by, and joinder, 665n 
HEIRS, suit against some, and bar, 593» 

Heirship, certiScate of »ait to set aside, I57« 
auccesiion by, in execution of decree, 276 

high court, & Court witbio meaniBg of Sect. 0..C5 
Admiraity aide of, 24 
and aids to constmction, 6-^ 

amoadmeDt of decree, 855, 856n 

decision of another, 11 

delivery of paper hooka in appeal, J2Si 

dismiss after eumnons returned uiKcrred, 76i 

Insolrent Court, 23 

jurisdiction tn perseeom, 165, 166, 167 

8fainiatdar> Osurt, 26, 2Cn 

property partly outside junsdicticn, 160 

relatiOD to sobordinato Coort, 31 

stay to avoid incoDvenicncc, 96 

suit on decree of Small Cause Court, 93 

transfer of suit (Sect. 22), ItM), 193 

appeal, or proceeding (Sect 24}, 1D3 
(Letters Patent). 194 

appellate jurisdiction of, and conferring jurisdiction, IC5 
(Calcutta), and Mofussil service of sumtoons, 655 
local bmits of, 74n 
calling case to It? file, 867n 

CSiartercd, ao<l execution before ascertainment ©f costs, 481 
iHJwor to examine witneM iinniedistely, 848 
{0 XLIX). 1382 
“avings, 481 
special provisions, 481 

when not affected byStS'^'judgment and decree, 853-855, 86S 
who may address, 481 
constitution of, 1, 2 
definition and Oeilcral Clauses Act, 61 
duty of, in appellate juriadjction, 21 
how jarfediot/oo conferred on, 67 
inherent powers of. See IiniERENT 
tntcr^rcDco of, and jurBidiotion, 460, 470 
judgment nz^er Lettcra Patent, 62-56 
jurisdiction of, 71, 74, ICO, 4S2 

and rovisioii, 458-463 

ovir charities, 358, 3.56» 
to imprison for rontenipt. 16a 
Ji/nit of piJirej* under Sect 17..167, 16S 
local jurisdictioa of, 33 „ 

not bound by decisions of olbcr Ifigh *" 

•jnlylimitupooor^ginaliurisdicfioiiof, i9 

ortgiMlcinijaradictSan of, and Scot. 

smIc Bot sobordwafe. C4» .i«i kh 

power to transfer wut under Is-llcrs patent 

trwnJdencyl.and meaning of cawre of aetkm, IW. 
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trTvnTT - . 1 — » -4. p-A.. 


aon, and fathcr’a dcLt, 131 
rights of, 130 


eon adopted during litigation, 71 1 
decree against, 120-128, 276 

and representation, 276n 
rcTcrsioeiers,260 

joint family m execution proceedings, 276 
suit by or against, and reajudieala, 120-128 
w oraLippers in temple, interest of, 359, 359» 
HOLIDAY, cloac, sale on, 201n 

presentation of plaint on, 200 
IIUNDI, payment by, and accrual of cause of action, IBU 
where endorser liable to pay, l89/i 
HUSBAND of married trustee or executrix, and )oindcr, 1 128 
HYDERABAD, acrrice of summons in, C5( 


IDENTIFICATION of defendant’s premises (serrice of summono}, 647, 049 
of immoreablc proi>crty, 800 

in attachment, 904 

land in dispute impossible, duty of Court, 720 
IDENTITY of cause of Action, test of, 121 
of matter in issue, lU 

parties, 123-130 

relief and Im pendens, 95, 90, 97, 98 

demands for different vrars, 98 

suit, 100 

test of la rts judicata, 118 
1 DOL, debt incurred for by Shcbait, 1 32 

future Toluntary offerings to, not nttacbabli , 2!**4 
right of worship of, and execution, 300 
ILLEGALITY and irregularity, 1013 
and misjoinder, 019 
Tta ludieofo, IDO 
review And re> Luon, 473-477 
validity of sale, 1013, 1014 
IDUIATEltlAL mallet and rfs/uJic<if<T, 119 
IMilOVEADliE PROPERTY. See pRofXRTY 
IMPLICATION, deciMon by, 110 

of grant of ancdlary relief, 123 
IMPLIED aserment of perforniance of eomlitioii, 662 
contract in pleadings, 062 
IMPOUNDING of docnmenls (O XIIL). H'D-Sli 
IMPPvOVEMENTS during wrongful js-ws-ion. profits of. 33, 34 
INCOMPETENCY (inherent), and consent to jurbslictiun, SM 
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INCONSISTENT titles and defences in pleadings, 704, 706 
• INCONVENIENCE, stay on account of, 06 
INORlMINATINfi interrogatory, 786 
INCUMBRANCE and dbtribution of assets, 331, 332, 330 
and proclamation of sale, 981, 982 
INDEMNITV in salt on lost negotiable instrument, 724 
INDIA (British). Sta BBrnaii Ihdia 
Indian Councils Acts, laws under and saving clause, CX 

lair, apparent nustake as to, in foreign judgment, 140 
INFANT. SceMiKOR 
INFORMATION and belief, evidence on, 851 


INFORMATIONS, exhibited by Advocaie-GencTal, 344 
INFRINGEMENT of provisions of Code, 13 

right, suit based on, and plaint, 794 
INHERENT jurisdiction, eavuig of, 608 
poorer and remand, 1300, 1301 

security foe restitution, 603 
stay, 1272 
. • ff -.r^ — 


to amend records, duration of, 800 

extent of same, 851 
invent procedure, 16«, 17n 
stop abuse of records, 18n, 1269 

INJUNCTION (ancient light), and suit to recover debt or damages, 1082 
and appeal, 1301, 1312 

payment mto Court, 1082, 1083 
relief. 712 

restitution of conjugal rights, 028 ■ ^ 

decree containing, and legal representatne, -77 
for. and corporotioii, P26-928 
defined, 1196 


mandatory, ii«i, -•-«« 

. t 1— •isn 


restraining defendantfrom leave, 1240 


RY (enbstsntial), and settmg aside sale, 1010, 1010 

riRY as to pauperfam. 1160 

and appeal, 1328 
as to jurisdiction, 67n, 75n 

merits and foreign judgment, 16J 
plea of payment by mortgagor. sy- 
rentand mesne-profits, 870, 871 
value in appeal to the Privy Council, 1 W3, 
by Collector ib execution, 1475 
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INSANITY, tUcged, of dcfcnd«»t. and non-appearance, 761 
INSOLVENCY, and Code, 3 

exception of High Court in exercioo of jurLtdiclion in, 482 
jurisdiction, 21-24 

of High Court, 482 
of party (0 XXII.). 1050. 1060 
orders in, 24 

petition in, and eignaturo and verification, 1112 
proeeedings, 44 
set-off in, 738 

INSOLVENT Act, and residence, 177 
Court-,21-24 

constitution of, 23 
limit of jurisdiction, 23 
nature of, 23 

relation to High Court, il, 23 
estates and decree in administration suit, 882 
INSPECTION of documents (0. XL), 777-SOO. S« Djscovirv 


INSTITUTION OF 8011,200-202 

and place of suing. See Place or Suuio 
piililie chanties, 350 
date of, 202, 682 
“in/orma piuperis," 1U9-I151 
in summary proecduro on cegotlahle instruments, 1177 
not barrod by Sect. 10 (lie pendent), 07 
of Interpleader, 1172-1174 
(0. IV.). 636 

INSTBOHENT (negotiable) See NEnotiicLb l>sTnvuaNr 
INSUFFICIENCY of pUint, 71.7-720 

of stamping of plaint, effect, 715-720 
INTENTION of Legislature, 3, 8, 0 
not clearly expressed, 4, 6 
INTEREST Act, decisions on, 205n 
after decree, 201, 205 

and jurisdiction iii cxcculmn, 81 
discretwsa as to, 205 
after suit, order as to, in decree, 204 
and decree, 204, 205, 200 

dismi-ssal of “ the rest of the claim,*' 20C 
Limitation Act, 870 
payment by instalments, 868 
restitution. 602, 602n 
return of purchase-money, 1029 
- before suit, 201 

decree silent as to further, 2U4 

of money recovered under reversed decree, 05 

oncosts, 217 

in Privy Couned appeal, 1316 
deposit, 1081 
mesne-profits, SSI 


(saleablo), mcauing of, 1021 

in private sale*, 1023 

sub*e<)ucnt to decree and appealable value, 452 
I.NTERFERF.NCE by High Court with subonlmate Court, 21 
of High Court and jurKdiction, 401, 470 


r 
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index. 


INTERIM onler, J2I0, 12JI 

(leGocd, 1210 

ia'itcad of iDjuoctioa. 1210 
nalc, 1212 

INTERLOCUTORY decree, 37 
judgment, 447 
or«ler and Goal decree, 37 

revision, 4M, 466, 407 
. ret judicata, 151. 156 
meaning of term, 446 
orders, 444-448. 1212 

(0. XXXIX.), 1195-1214 
proceedings, aflidanta in, 850 
costs in, 107, 8C0 

INTERNATIONAL tair, andSeet. 20..186 

incorrect Tiorr of, in foreign jadgroenf, 100, 140 
INTERPLEADER, 354 

and agents and tenants, 1 1 73 
stakeholder, 1174 
(0. XXXV.), 1172-1174 

INTERPRETATION of Act. See Co.nstboctios 
of deposition, 845 
(tuestion of law, 440n 

INTERROGATORIES, 777-800. and «« PisconBV 
dismissal for refusal to rcpl; to, 42 
iDcrinunating, 786 
in examination by commission, 1091 
power to make oNers relating to, 203 
INTERVENTION in suit hy petition, 1241ff 
INTESTATE, jurisdiction, 25 

INVENTIONS, cognizance of suits for damages concerning, 157 
INVENTORY in attachment, 904, 905, 1213 
INV'ESTIGATION (local), commission to make, 341, 1003-1095 
INVESTMENT, order for, 1213 

IRRE • ■ • ” 


IP.RELEVAKCE m discoTcry and in croas-cxaiuinalion didingutsbetl, 
IRRELEVANCY in pleailmgs, 670 

IRRELEVANT matter, inlrodwclion of, and costs, 213, 1340 

ISSUE, end of, 109 

aud re-r jttdkata, 105-111 
defined, 712 

general, 731 ^ . . . « 4 tri in 


not trameu, ana res jauiiuw, iiu 
tendered, and defendant, 130 
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ISSUE — con<i‘nW. 

of aummons (0. V.), 637-6G0 
to nitoesa, 826 

earns distinguished from leave to supplement ovidcncc, 826 
parties at. sod not at, B29, 624 
settlement of (0. XIV.), 813-822 
unnecosaarf, and plaintiff, 120 

147 

srhen said to arise, 108 

ISSUES, resettling by Appellate Court, 1303 
framing by Appellate Court, 1304 


JOINDER, 611-572 

and cause of action outside jurisdiction, 185 
plaintiffs in different Courts, 157 
suits relating to mortgages, ]1C2-]1(>4 
of causes of action, 602 

action against sererat aliencea, 608 
alternative case, 013 

and clalta by or against executor. admiBisIrutvr, or lieir, GJl 
, jurisdiction, 023 


procedure under lut Code, where mntjoimler. 017, 018 
present Code, 620 
“aamo dofendanU jointly, "613 

examples of toisjoinder on tlin 
print, 614 

ciamples when no mujoinder, 015 

summary of rules, 6i)5, 607 
parties to suits, 611-509 

effeet of mi*ioinder or non joinder, 641 
nature of rules, 616-618 
objections as to, 670-572 
scope of rules, 611-613 
waiver of objection*, 671, 672 

di.feodants. 611 
plalntiffi, 611 

respondent by Appellate Court, I2S8 
trustees and fegsl repre«enl«ti\c», 112^ 


and execution, OOG 



r 
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JOlJiT — tonimued. 

fTiodo family, aodre«/ttdi«ifa, ISO, I3I 
holder, costa of, 216 

of property in execution, 967 


preference for co-sharer in Sate, iW2, II<I3 
right dutingntshed from right enjoyed in connaon, 615, 5Io*t 
to relief, 520 
dcTolntion of, 1120 
tenancy arul right to partition, 71, 134 

tortfe^or or contractor, and joinder of parties, 525 j 

judgment anisst one, 5S3 i 

trroagjlocrsand wird/rair, 129, ISO * '( 

JUDGE, Additional or Assistant, and Sect. 2-4 . .193 / 

and delegation of fnoctions, 1093, 1903a 

Godins on issue apart decree, S35, S>55a 



I deciding on groQods not open to hu3,21t'n 

/ defined, 33 

db^nalification of, and transfer of *nit, lOo 
* by personal interest, 06 

h dh^enting from judgtaenl In appeal, 302-504, 1319 

{District^, 50 

and additional. 62a . . , 


If 

I 

II 


f- 



iaertocoBiiiUoi.uws.o- . r rj- 

esnmption as to don appoiotewo* ^ 
stejoeot of trooods by, 33 
reasons. 

bordinste. and nomination of Itcceiwr, I— 
eatiar office before aicniag decree. -oo ^ ^ 
ten J^med prcsjdiag in separate Ocort, 
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JUDGMENT, admissibility of, in cTidenco, 104 
against dead roan, 78 

one of ecreral joint-debtors, effect of, 823 
party deceased after institution of amt, 78 
before same, 78 


effect of ^nding appeal on, 3S3 
enforced i*n personam, IGC 
erroneous, of competent Court, G7, flS 


improperly obtaioed, 83 

andreijifdiMftf, 104 

in arbitration, 1403 

case-law, how to bo read, 10 
rtm, ISO ' 

Special Case, 1 ITS, 1170 
terms of conpromiso, 855 
meaning different from Endtsb, Si 

of, under Letters Patent, S2 -ST 


signature of, 853 
II lien pronounced, 85i 
wTittcn by predeee<*or, 85J 
pranouncement of, 204 
Sect. .31.. 204 
vitiated by fraud, SS 
uhen action lies on, 92 

action on, riot permitted, 

JUnfiMENl’-DEDTOn, 33 

and ovemption from arrest, 49y 

recovery of eveeas recovered under doeree, 91 
includes n auip, CO 
meaiung of term, 50 
legal represeutative of, 60 
transfer of liability of, 5U 

JUDGMENTS, final and interlocutory, dwlipgui^he.!, 417 

JUDICIAL act, presumption •* to. 30 
discretion. Ste Discnmos 


eompromiw withdrawing elsnn, lOS 
ct'n'wnt of parta-*, OS 
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lUJiic t)i Ruing, 

public cbaiilaMe trust. 357-3r.S 

reference, ISlO-lSfil 

tcjiilcnce, 174-17!) 

snbicct-maltcr. 70, 71 

suit fta pauper, J163 

•uit fur fttlAchod pronertv, 074 

torts. 185. 180 


-i 


I 

I 


h 


cone 



construction of coactruonts affecting, $0 
Courts out^iffo Rritisb, but not foreign, 5l 
tlecroc without, and cstopM), 1 17 

rujuaicnta, 145 

•Wcnnincfl by nature of claim, 81, 81 
different, and compensation suits, 171 
hmds of, (17 


n- 

f 

u 


lirriveil nnd conferreil, C7 



in prrson'ijn, r>i Courts other than I*res»dency llijh, 1^7 
test of, ICO 
in set-off, 743, 744 

Special Case, 117th 1176 
Inherent, 607, COS 

instaneea of, 1(1-13 
of subordinate Oaurt, SI, — ’ 

saving of, 607, 60S 
inquiiy aa to, ti7a, 75n 
iiiiigtni’niH of Coutla of co-onlinate, 1 1 a 
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JURISDICTION— con/inu€(J. 

but oxclujii-e, 73 
local, G7 

and cession ol territory, 31 
change of residence, 78 
consent, 68 

death of person liable, 185 
district, 33 

cause of action outside, and joinder, 185 
limits of, 73, 74 
nature of, 73 
waiver of, CSn 

meanings of term, 60, 07, 400, 470 

in dilTcrcnt Sections of Code. 67 
Sect. 0. .67 

not conferred by consent when laeompetency Inherent, 3S4 
given by eoasent, 142 
objection ns to, after remand, 414, 414n 
to, when to bo taken, W 
of Civil Court, and execution by Collector, 328 

m partition of rcvenuC'paving land, lIOl 
Collector. 29 
English Courts, 152 
HighC^urt, 71-74, 160, 482 

and revision, 458-463 

original eml, of “ presidency ” High Court*, and Sect 1C 150 
*jnecies of, and extent of same. 72 
Small Cau*e Court, 02-64 
Sovereign in Council, 435, 437 
on what it depends, 142 


convent of parties, <f7, 03 
criuitable set-off {neveesv of, 7ln 
how detcrmini’d, 167 
limit of, in particular Court*. 79 
in piirticular suit, 79 

anil over valuation, 89. 81 
bow d'-termined, 79, Fu 
mode of I aluatinn, 89 

not ousted by finding, 82 

tlioiigb limit aft< rnard* iWHMd, hi, si 
waiver of. OSa 

{vrsonal, and death of party, 78 

non re«idrnt loreigncrs, 76, 77 
general rule a* to, 77 
liow conferred, 7S 
on what it depend*. 74 
special exemption* from, 76, 76a, 77 
pica to, and setting aside sale (0 XXI r 90), 1013 
presumption os to, 141 


sale under decree without, 1013 
speciivl. 167 

Admirslly, 21 
Court*— 4'msll Cau*r, 20 
MamUldar's, 20 
Revemie, 27-30 

e»flu"i'e and tr«n*let of «oil, !••• 
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JUniSDTcmON— <on/inu<^. 

speeiit, insoltcncy, 24 
raatrimouial, 26 
paring of, 69 



«\mre lot frnoil, )S6 
try prior suit (0. II.). 6:9-5S2 
vAiuation of ftulijrct •matter of opix-al for rwfpwe of. 3S6 
want of, 14 11 . 

and interference by High Court in rcri»ion, 4f0, 476 
when causes of action united. 622 
wiiether whole cause of action should ari^e within, 1S3, 1?4 
J(TSTiriC.\TIOX, plea of, when emlvarras^ing, C72 


X/f AM Jf, nature of claim on, 

17.4 r/A*i).4fI and party 1o suit, 526 
effect of decree against, 626 

AM /.AVir.4A', and suila for land m posae.«if>n ofrt«ai?rfMnj», COT 
effect of decree against, 131 
of Afalabar family and 131 

poritionof, 13l» 

KflAS poaseasion. decree for, 931 


I«4Nl) Acqulrition Act, proeeedincs under, not suits, tS, lO.1, 437 
claim for damage to, 105 


'.v’ Oemnnient. 327 


L \NDlIOI.r>EIv ainl saline clause, 59, Gtl 

IiAND LORD and tenant, denial of relationship, anil 131 

remcilics of, 30 

LANDS situate m mom than ono Jurisdiction. S97 
I*\NnUAGE in appeal to the Pricy Conned, I53< 
of etatute nira eonatmetion, 3, 9 
sul*onlinato Courts, 493 


application of, by judge, 20 

ilectsion before alteration of. and rfjvdtrola, 1 1 1 


(]nc«lion of, in appeal to the Priiy Conned, 4.d-4.)6 

special or local, luiTing of, 69 

wnen deerce noi«ccordingto, u bmvling, 3 » 

LAWS, the, meaning of term in prenmble, 22 
LEASE hy ReeclTcr, 12«if, 1246. 1246- 
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LEAVE, and place ol suing, 17i’, 173 


/ 


sue, and ieutitution of suit, ISOn 

suils for immOTcsblc properly, 169, |60n 
as pauper, 1156 

refusal of, 41 

Uio documents otlicrwisoinaUmissiblo, 726 

verify plaint, 60s 

iritlidrsir rostered appeal, 1374 

suit or ari>eal, effect of, 36 
LEGAL representative. S<e RErnESEstATiv ». 


LEGISLATION (iirevious), ] 
intention oL 4, 8, 0 


LESSEE, and res judiecito, 133, 131 
LESSOR, and res Jiidica/a, 133, 131 
LETTER of rcciucst, lOaO 

to examine a itocse, 34! 


LETTERS PATENT. 459 

(Allaliabadl, Sad pmeotationofccpyof judgiocnl, 1361 
adnussion ol appeal, 1361 
and appeal apart from former Code, 448 


LI.VIIILITV, joint end several, and rtijuificofa. I3n 

LII3EL, and caujc of nrtion, 039 
and place of suing, 1^6 
post jioncnicnt pending tcft action, 

LIEN fur costs in iitlcrplioder, 1174 
for costs (solicitor’s), 3K'n 
of pleader for costa and set-off, 73 i 
LIMITATION' Act, ami addition and joimlir. ol«*,5C’*. 6«.‘» 



review, 1366 
amend decree, Mil, r',3 
pav l>v in-taLnirnf#, H** 
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LIUITATIOl^ Aim— continued. 


m prc>cmpttoD, 885, 88C 

Aurviral of suit, 1052, 1057, 10C2, 1005 
powers ID ciccotiOD of transferred decree, 252, 255 
LIMITATIONS (pc-cuiiiary, etc.), and place of suing, 158, 172, 175 
LIMITS, local, of jurisdiction, 75, 73n 
LIQUIDATION of decree hy Collector, 1478 
US PL'NDCyS, 48, 49, 95, 99 

aud oxccution-procecdiogs, 90 
idcotity of parties, ^ 
relief, 98, 99 

jurisdiction to grant relief, 99 
matter m issue, 97 
pending appeal, 98, 952 
priority in time, 97 
re^judieala, 48, 96 
sale in execution, 933 
extends to abcnalions pcmling suit, 90 
object of rule, 95 

rule docs not bar institution of suit, 97 
LITIGANT, bow ascertained, 125 
LITIGATION under same title, I3f 

LOCAL Covernment, 60 .. ,, . n 


rules in sttio oi lauu, 
eauction of rules, 48 ( 


saiiiiu ui, 11 . 1 , uv 

offices and suits rcbiting to rites, 80 
LOCUS SOLUTIONIS, 1S7, 188 
LOSS of records, 91 . , , 

of right to ctetute (Ibrougb neglect), ai 
J.OST negotiable instnimcnt, suit on, 721 
LUX.VfiCS, and discoicry of documents, 601 

suit by oragaiGsS (O XXXII.). 1129-1118 
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MADRAS Rent RecOTpry Act nnt! Cotlc, SO 

MAGISTRATE, order by, and Civil Courts, 87 

refusal of costs of n-itncss by. and rujuitcala, 185 

MAIIAES of Orissa and execution of decrees, 235 

^UHOilEDAN co-beir, decree against and execution, 2S0, 281 
daughter, dccreo against and exccntion, 280 
law and pre-emption, 88-1, 8S5 

MAINTENANCE suit, decree in, and ret jwrf«fofo, 14“ 

MAJORITY, attainment of, under Indian Jlajonly Act, 1120 
of judges in appeal, 304 

MAL.\6AR Tarwad and cause of action, COO 

)UL.VDMINISTRATION suit by several members of caste, C20n 

MALICE, allcgatioa of, in pleading, CG2 

and disallowance of costs, 214 * 

3IALICI0US prosecution, action for, and cause of action, COO 

MAMLATDAR, and costs decreed by High Court, 210 

and power to levy costs decreed by High Court, 2IC 
jurisdiction of, and duposiession of stranger, 932 
over olheers of Government, 2(>« 


procedure In, 20 

suit by oext friend ih, U30, 1131 
MANAGER andRccctvcr, 1218, 1219 


MANDATORY Injuuclwn, 119T, 1197/., 1290 
JL\i:UIAGE of piity (0. XXII.), 1959 

3IAURIED trustee or cscculris, husband of, oiid ji/iixltr, ll2.o 


MATERIALITY m diseoicr^, 7il 
iUtTRIlIONIAL jurudictiou, 20 


J/ELI'-IA'-ldf, RvCT'i'vr apix'intrd tonwivr, 1219a 


N 
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INDEX. 


BlEilORANDUAl of Appeal, 1250-1267 

amcndmcQt or rejection of, 12C3 
and pauiwr, 1327 


l^roimds of appeal, 1261 
ifuadescriptioit, 1260 
objectiooa not taken, 12G2 
point overlooked, 1313, ISli 
presentation, 1259 
scandalous Inattcr, 1259 
of cross-objcctioD, 1294 
evidence, 815, 817 

objections to findings after reznasd, 1305 



MESNE'MOltXGAGEEaiidrcdciDptioo, and forcclosuir, 1JC9 


U«C1<.U, Ol < 
interest, S81 


calculation of, 874 

claim for» distinct from claim to recover possession, aui 
included in recover/ of monc/, 740 
decree for, 870, 871 
defined, .33 


lucaiuu^ oi leiiii, o*-» 
nature of. 871 

suit for, S7ln 


MItIT.ARY men, suit by or agaiirit (O.XXVHf}, 

— .r 


BcrvKe of summons on, 015 ,«n of Ij « . 

.uwwiin/j to estate, amltrawferl/l^ " 

viiit bvora^invt (O. XXXll 1, 



IN’llEX. 


16.77 



j 

1 


-MIJvOnrTy, di^putcil Ly ilpfcnil.»nf, 1135 
in India, 1129 


illSGl-LL-ANEODji, ]irocPctliii"<, not Kutts, ^5 

and eTecntion pro«>MliDg<, JO" 
uneonneet«l with cogniriinrp of, 157 
nhcn JOS 

MISCONCEPTION and appeal aa to fact, 402 
of evidence, and sceond appeal, 407 
facts and transfer of suit, 196 
MISCONDUCT of Judge, appeal grounded on, 382 
of party and costs, 213 
MIR.70INDEII, and appeal, 3&1 

distinguished from absence of cause of action. ('•01 
. liinds of, 641, 643 

objection on ground of, in appeal, 416 
of eansoa of action, 603-012 

objection for, 017-622 

parties, 641-616 

objection lor, 670-572 
aobjects of suit, 005 j and tte Joivnrn 
MISPIIISION mcDtbodying judgments, 410 
MISRErnnSENTATION and statement of chem, "Oo 
MIS STATEMENT in petition for special leave to apjyal, 419 
MISTAICE, and review, 1300 


(Clerical vt aruiiuieiicai/, amciKiiiivni vi. > 
in decree, whether suit wiH be to rectify. RM 
of fact or of law in foreign judgment, 149 
MITAKSIIARA co[arccncr juJgmcoUtcl l«r, death of, 313 
family, comiiromue made by Kurta of. 107" 
law, property under, and CTeeolion sgaia^t heir, 27*. 


MONEY, decree for, defined, 33" 

decree for pajTnent of, and instalment*. M58. biV) 
intorr«l, 2l’>. 205 

suit for, lO-in 

recovery of, nicaiiing of term, 740 

■ . ■* . • 732. stn 


Jfiir.TGACCE and eo.t*, 200 

pUMHe, and prior and suit. 1102-1106 

JfORTC lOE.Sef iiuijJoirsl'le jvojvrlr. 30>t»rrUS)n^ .tVTH f. f l<.2-|j;t 

.MOnTCACOIJ. an<I rr.j.dwflto. 131 
enlitleil to art ofT <ys»l*, 210 

MOl ION for appoint Bicnt of Recvnvr. how fiuirxlej, J;3C 
to reriirv aUrndanee of • itneH»e«. Ml 
.MOVE VDI.E propert.r. Sre rroirrss 
Ml’KIIT.U: (oertificalcl). an.1 rreofrnrr,! arir.l.ra 
Ml’l.TIEtnjm"^Nl--’<S 013 


/ 
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JJOKICIPAL Ads, ami l>.ir of cogniyance, 87 
M0X7CIPAI*ITE, suit againat, JfiSn 

c -p^ » . t — -i-i, j_ -t — j«r5<clictwo, 877 


{>rcacntation of plain! atpHratcrpsidenec of, COl j 

r»/fag«r. and Smtui C^toe Court in 3fadras, Ji>7 f 

MUTUALITY o! «lebts in fot-off. 742 )i 

tost 0/ rf* jtitHfafOt 103 j} 

1 ! 

KAMt' in pfainf, 703 ' 

other than oini.smt against porsen rairy^inj on biisiDees in, 11I3*J12() ' 

lYATIYEfad/es/notoiempt uodor Soot. J33?, f.Tanj;oal/on 0/, lOSO ) 

State* auit on judgment o( Court in, b3, 1 O^n \ 

NATURALjmtice and foreign judgment, 100, 14D 

meaning of (enn, 140 i 

NATURE of auit, hoiv asccrtafnwl, 418 

NAZIR not ft public officer, !>8 a 

selling property, unaware of postponemept of rale, 0/ < 

NEGOTIABLE instrument, summary prorciluro on (0. XXXVJI-), H'7-V^ 
attaclimcat of. 052 , 

decree for endoraemenf of, 030, 031 
(fosU, suit on, 724 
transfer of, 095 

NEXT FRIEND of minor or 0/ perron of onmoriO mloO, 1129.1 U8 
non-appearance (0 IX ), 747-774 
NON-JOINDER, 541. ^544 ; and ^re Jorsnen 


41 * 


/ 

1 i 



r 



INDEX. 


1639 


NOTICE — fon/inwfif. 


traDsfcr of suit (Sort. 22). 190-191 
to set asiilc dccrcci 774 

sale, 1022, 1024 

attachment of debts and sham, etc., 944 
attachment agniast person of debtor, 926 
cross objection, 1289 
day fixed for hearing appeal, 1280 

secTicc of aame. 1280 


• OTUBsion to serre, 753 » 

scrrico of, 13S0 
to admit, documents, SOJ 
facts, 803 

concur in appointing arbitr itor, H65 
inspect documents, 795 
produce documents for iaipcction, 795 
shotr cause asainat execution, 917, 918 
in arrest of debtor, 934, 935 
reference on agreement, 1469 
tenant in occupancy of Immoveablo properly, 933 
NOTIFICATIONS of OoTemments under the Code. USI. )I$S. 1491, 1510. iS13. 1520. 
1620 * • 

NOV'ATION, diitinguwhed from amendmi nl of deeroe, 862 
NUISANCE, public, and suit, 355, 350 

to immoTeable property, and suit for *amo, 163 
NUISANCES, public, suits relating to, 18. OS 


OATH of another, asreement to bo boiiml bv. and ealopjiel. lit 
under Oaths Act, ilocrco on, and 145 

OllEDIENOE (personal), relief obtainable tluoiigb, 167 

and |>be»- of sum-. 138 

OniTKIl dieliiiii and rc^jiidicnla, 119 


}ni iii*ti, 

proiinds of, in meiuoraniluni of ai'prsl, 1261 
in suit by minor, 1 13I-] 133 
(iMitentlr valid) to 3'i3 

trcbniral, 14 

to adinc'ion of M'lii'W, 1373 
attaclmu'iit, t*U| 

liratt of diKiniii til or of Mriji'Tiald.- ln>lrun>Fnt, 93l». *131 
fiiKlinfs aflrr n Tiian-I, l'ai7 
liFarinc by ul^r Jude-, ri*' 

iiiri.di<-liMii.3'>3 

unlrt r nf, O'l 
wti.n lo In’ ral-nl, l To, 
U.dl<i'<'l..il«».i;i 
pliro ■>! •mill', •t'« O'*' of, 17.'. 173. 171 
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OajKCri01J~coHtini/ea. 

to |>rocIamfltion. C73 

recordiDg of cridcnM aiul apiical, 814, St.*! 
trftiHfer of suit (Sect. 22), 190, 192 
verification, 6C9 

OBSTRUCTION to possession of immoveable property, 10.7.'>-J0-(0 
OCCUPANCY of tenant, delivery of immorcaWe property in, 933 
OFFICE of eorporation, and carrying on business, 1 72 


1 

\ 


{!’ 


OFFICES, personal and local, and religious rites, SB 
OFFICIALassigDCO, and costs, 209; and see Asswkee 
OMISSION of part of claim, C73-C02 , 

to award costs, 203 

grant relief, and res ^t/iicata, 12.3 
notice point in appeal, 1314 
serve notice, 703 
sue, effect of, 079, 080 
try or frame issue, 1304 
ONUS. See Bcrdeji or Pnoor 
OPERATION of Jaw, transfer by, 90S 
OPINION, difference of, and appeal from BiviHion Bencb, 05 
OPTION of plaintiffjn compensation suils, 171 

ORAL assignment of decree, 00 

examination by Court, 770-770 


ORDERS and appeal, 420-430 
and decree, 37, 3S 

execution. 21^^ ^ 


Ian'S 


ir 



. ^ tala, JOS. lOJ. 157, J55« 

* * " * * when decrees 43 

insolvency, nature of, 24 
miscellaneous proceedings, 46 

12i0, 1211 , , 


ocresual ami decree^ on mcrita, 42 
jecling appeal, and decree*. 47 
plmnt and deerecs, 40, 4 * 
rvice ot, 13SO , 

ilustion in nttacUment, and aPP;^*' '' • 
:>ieli may l*e reviewed. 1.1.70, 13.»« 


.'n npjv'nl, meaninK ef term. 41S 


t — r 



INDEX. 





OlinCRS IN FIRS I’ SCIIKnULi:— 

I. rnttirs to 511-572 
II Trame of amt, 573-52^ 


ill. riitcn atalcment anif set off. 727-7-16 
IX. AppMuftTiec and ncm-apjiojrant*, 747-77 1 


. Suits by or against trustees, STccators, ami ailministrslor*. 1)27, 1)2S 
!, Suits by or against mioors, or persons of unsound mmd, l)Sf>-))4ft 
[. Suits by paupers, 1149-1161 

, Suits relating to mortgages of immot cable proportt, 1162-1)71 
Interpleader, 1172-1174 
! Special case, 1175, 11*6 

’. Summary procedure on negotiable inttruments. 1177-1182 
[ Arrest and attacbmentbcforojudgmeol. 1183 1191 
;. Temporary injunctions and intcrlocu'ory order* ll'*VI2l| 

.. Appointment of Receiver*. I2l5-i2.'>8 
Appeals from original decrees, 1259-1722 


OUSTHtl, after auit brouglit, and amendment of plaint. O'ai 
when acts of, separate causes of aetion. .7s*i 
<)Vi:R.VALU.\TIONof suit. 81 

inquiry as to, 81 ; an«l 7 ai raTio> 


I’ANIU, u\tcre-st of. 3S3 

PARSI widow not cxrmj't from ji'monal aj'pearanre a< sorb, S*'* 
PARTICUIARITY in pleading, MJ 

l*.\r»TICUI-4RS endorse*! on admitted doeomenl*, 84*6, 807 
in pleading, 661, COla 
plaint, ii't" 

of set oft siiftieient without spee ifie aHe-sl,,.n of asrte, 743 


f' 

( 
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nnti reajndieatit, J29, 12{ln 
in suit for, S$7 
n&turo of, 129 
issue of enmmi<.«in»» 



) 


I'jgii., to emwtce, is jegal inci<irnt of joint-tcaancy, 131 
ficparafe suiVs for, ICSn 


wlion ruit for, barred by former au it, 670n 
P-i DTJfEIl, and o-tecutioo airaiust firm, 9J9-W2 
substituted service, CfiSw 


il* 

t 

tj 



’ rir'r 


I^il'TXKRSRIP, and plare of suing uiKlcr Contract Act, i 79 
account, SSC 

debt, suit to recover, and Joinder, SASn 
di<isolDtion of, 83rt 

burden of proof, 8S7 n 
party to suit, 6*13 
procedure in, S8T« 


suits, transposition of parties, fiM 
unincorporated, and party to suit, Si 9 









INDEX. 


1C4S 


PARTV — coniiniied, 

ATi'I euro of (Icfinilion of bound.irlrs SiiTn 
failure to produce c^Klcnee•, 82f 
{dcntity in ret jwrfi'iviffl, 123-120 
independent prounda of Action, 121 
inlerrenor, 2G3n , 

joinder of trustees or legal representatires, 1 128 
f'‘« pcjtrfens, 09 


luuauei, ij-j-ouu 

representatire, question between, 267» 
restitution, 497-503 
right to appeal. 3S9-39I 
waiver of jurisdiction, CSn 


CO defendants not joining in appeal, 391 
contention of, and interpretation of decree, 117« 
contumacy of, 770n 

death, mmiage, and iatolvency of (0 XXII ), lOI.T-lOCO 
of, and enforcement of decree, 279 
freah suit, 12Ca 
jurisdiction, 185 


larger legal sen<c, 12t 
impleading, 1009 

joinder of, 511-572 : and arc JoiKDCn 
niftde only for purpose of dwcovery, 78ln 
mf'anlni^ctteTrn, 124 
miscundiict of, on<l costs, 213 

moving in \ppoal Court for leave to eive further endenee S.’On 
necessary in setting Aside sate, 10 1 1 


on. 23f.-2*.s 


refusing to give csidenee, 83" 

remedy of, when admi'Sion »n, nets alt.pol 405 

rights of, 35M3 

strihing out, fil.'>-570 

thiisl, and communication for purjw.*' >4 liticalion, 7M>a 
fraudulent sale, lolfi* 
ran impeach aviignro'nt of d.«crrv, Oti* 
elsim toalUelirtl propcri*. fV.f, S>*»t 
eeitnrv of profietls of.ff'la 
to suits (O. I 1. .Ml -372 
when exempt from arrvsl. 4^'' 411 

person tiv't, IS lo .l.-vrce, 121 

who a neee«vsrv, .’O* 
tohem»d.\V.'‘s 
«hnma\ i«>,.Mt 



Z642 


moEx. 


aofi Tt3 jttiicala, 129, 129, i 
in auit for. 881 
naturo of, J29 

149110 of commission to make, 311 
made by Collector. 2S.'», 28C 
mesne-profils in, 871m 


w hen mit for, barred by former suit, 5"9» 
PARTI^R, and exeeution against firm, 918*953 
sabstilufed serrice, fi52n 

deeeaaed or banlariipt. administration of assets, 130" 
personal decree against, and execution, 275n 
suit by aurriTing, 5«i5« 

maintained against in other eajiaeity, filln 
mificnlion by one, C<»8» 

P^\IITNBRS, appearances of, 1 123 
death of. and suit, 1 120 
ilt'closure of names of in suit, 1113 
scmec on, 1 1 14 

suit by or against, 1 1 13-J 120 Sre Finsi 
suits bet'ircon, 1 125 

PiVUTNERSIIlP, and place of suing under Contract Act, 179 
account, 880 

debt, suit to rccorcr, and joinder, 563a 
dissolution of, 880 


)r. 


P.\BTi', absence of, 605 


•• nn rce- nud rie Annmo’s 


■ndint*. 12fA 
m-JP'l 
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rARTV— 

Am] euro of ilcfiniUon of bouixlAnc*. fi67M 


failure to produce eridenee, 821 
identity in re»ju<ficn/<t, 123-128 
independent prounda of nction, 121 
interrenor, 2(j1n 


joinder of trustees or lepal reprrsentatirea, 1 128 
lia pc7i4(ns, 09 



I 


pieauer, u^'j-uou 

rcpreAcntAtiTC, queation between, 2C7n 
restitution, 497-503 
right to appeal. 3S9-391 
waiTCr of jurisdiction, CSa 


CO defendants not joining m appeal. 391 
contention of. and interpretation of decree, I17n 
eontuniacTof, 77 Gr 

d • • • ' • -jonr. 


junsuieiiou, 


larger legal 8en«e, 12( 
impleading, 1009 

joinder of, fill-572 5 nnd are Joivorn 
msdo only for purpose of discovery, 78ln 
meaning of term, 124 
imseonductof, ami costs, 211 

moving in Appeal Conrt for leave to give furll'* r ei nlener. S2o« 
neec««Bry in setting aside sale, lOI I 


striking out, 545-570 

tliini, anil eommunieation for purpo«c of litisation, 7 m.ii 
fraudulent sale, lulfin 
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INDEX. 


witness disbelieved as such, 408 
PATNI DAU, implcadcfl defendant, 5G7 
when ptoper party to suit, 5«5a 

p,tTTr»i?t> . . . - 


tJonrt lees in, and appeal, 47 
PAYMENT by iostalmeDts, decree for, SC8-870 
decree for, and interest. 201-20G 


.x.vvinga«iue «x jMrte uccrec, Vli4, 771, 771 a 
by jad|racnt, debtor, d07 
in interpleader, 1172 
summary procedure, ) 181 
of attached debt, 042 
cost of commission, 1103 
cepcoses ot witness, 82C-828 
purchase-money of immoveable piopcrlf, lOOO-lOOI 
under decree, 890^07 

in pre-emption soit, SS3-S-'^C 
when sale of immoveable projieTty postponed, 097 
of Court fee for service, 1380 

fees on documents. 007 

86!) 


uiiiu't’ uvuiee, ovu 
voluntaxv, no suit to recover, 8S 
I'ECUNTARY interest of judye, COa 
jurisdiction. 62 

how determiocd, 157; and #fc JcRisnirTioN 
I’ENAI/ry, ami intrrcRt, 205n 

for ilefanlt in attending na wiltvesa, 204 
not prodneing doeumeutK, 724 


to the Pi ivy Council, eOcet of, 444 
«int, 0.7-98 ; and mc Lis PK*nES« 
pendins (Sect. 24) denotes ilulf pciKliOg. lOS 
PENDING suit, meaning otterm, 197 

l'i:UPOnMANCE ot condition preccifent and ©f, O'!-* 

of contract, place of, and jurisdiction, 188 
PERIOD, enlargement of, 606 
rr.UMANrjXCV, ami carry leg on husincs*. 18! 

PERJnSSION. NceLnAvn 
I’EKPETUAL injunvtion. 928 . 
aiul limitatiAn. 020 

PnitSON, definition of, in General Cl lusrs Act, W* 

PERSONAL jiirisdicfion. ^reJriilswCTiov{rrns»N.»i) 
office*, awl RUits telaliiw to ntc«, 86 





1NI>KX. 


1GI5 


rL.\CU, «D>1 iccrualol causu uI action m coiitracl, 1M7 
of pcrfoTinancT of oontract, and joTiadiction, ISS 
|>n:»entMion of flaintjCUl 
icin^, ISfj 

and actual ro'idrncT*, 175 

canoolUtian of contract, 187 

carrying on business, ISd-IfC ; and xe Carr^iso o> UraiSLsa 
(ilturtrations). 173 


forum of Oefendant, 174* 

immovcabli* property, in different iuriadiclioa». 1C7 
libel, ISO ^ • 


rend uutauiuuiu inruugu ib» 

«1icrc subject matter, 15S 


and appointment of Receiver, J123 1, 1236 


defect as to eignaturc or vcriilcation, GOSn 
defined, 200 

direction to file separate, CJ5 
Identification of land in, t>05, 707, 7U7 r 
in suit in public trust, 3G3 


action foe misrepresentation, 700 


inspection of, 724 
production of, 723-725 
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I 

I 

( 


I*IiAINT — continued. 

(0. VII.)« fictitious uamcs, fiO% 

grounds of exemption from lunjtatjoa, 606 
immoreablc property, G})5 
incomiatent defeoces, 61 

•titles, TO f, 705 


points to b© incJu/led w, "01 
prayer for fnrtber relief, 708 
presentation of fresb, 7^3 
procedure on admission of^ 713 
rejection of, 71S, 722 

appeal from, 721 

applicability of rule, 715 

disclosure of cause of action, 71C-71S 

form of Order, 718 

in part, 718 

iosufficicat stamp, <18 

procedure on, 722 

time to Lc Czed,710 

ivlien iucumbent, 72U 

order may bo made, 7 IS 


I 

,1 



ropiescntatiCc character, GOG 
return of. 716 


suit as repfesentatiyr i feet bystafemenfs iiiidaint, lua 
tcXjbiucal objections, 704 
title, description and names of partu s, OOT-uOO 
wJiatplamt must show, 7I0 , ^ ^ 

, I 

MresentatiuD of, and stamp, 202 
«Ute of, 202 

in imtitutionof suit, 200, 2U1 
place of, 201 
time of, 200 
to whom, 201 
rojcclion of, and decree, 40-48 
return of, for amenilment^ 078 

election, 61 On, b ISA 
signatoro of, CbO, C67 
verificatjon of, 660-670 

I’LAINTI FF- See Paex i* a i^wT 


ari/tier tnu, 
bonamidar, 616-618 
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on also of otlicra iotorcstofl, 533-511 

minor *t lime o£ former »mfi 535 

m.scomluet of, and coits, S13, S13 a 

misjoinder and nonjoinder of, 54). 515 

not bound to apply to hare proper party ad Jcil, 555 

obtaining leave to omit to aoe, 699 


PL.VIXTtFr^, irlio ought to luc ia diUcreat Courts, and joinder, 15S 
PltVls’ neither adniilted nor proixd, decree based on, 493» 
PIE.\DER, aUcncejif. “53. 733 a 


remuneration from client, S15 


appearance. CZ9 
sen ICC of jiroecss on, (>35 
order passed witiiout hearing, 178 a 


and plaint <0. VILJ, 593-726 
and written statement and set off, 727-746 
embarrassing, 705n 
rinJiog* inconsi'tcnl witL,'((i3n 


1G4G 


INDEX. 


PLAINT — coniiaurtf, 

(0 VII ''••••. r-.' 


•titles, 701, 705 

inference of law, and arguments, 701 
tetters of adtnuusfration, 709 


object and essential pails of, 096 
operative and ultimate facts, 702 
particulars, 095 
points to be included in, 701 
prayer for furtber relief, 70S 
prcbentation of freslt, 723 
procedure on admission of, 712 
rejection of, 715, 722 

appeal from, 721 
applicabdity of rule, 715 
disclosure of cause of ootion, 71G-71S 
form of order, 718 
m part, 71S 
insufficient stamp, 718 
procedure on, 722 
time to be fixed, 719 
wlicu incunibeot, 720 

order may bo made, 71 8 
light of action baricJ, 720 
ce'ief on separate {pounds, 712 
or remedy, 700 
to bo specified m, 712 
ropicscstatnocbaractcr, 096 
7 «'’. 


in ioatitiitioa of suit, 290, 291 
place of, 201 
time of, 200 
to wliom, 201 
rejection of, ami decree, 40-48 
return of, for amendment, 078 

election, OlOx, blBx 
siguaturo of, G6C, C67 
verification of, 06*»-O70 

PLAINTIPF. Kce I’ahtx to Suit 
and cboico <>f forum, 172 
unneccewiry issue, 120 
rabdity of decree held by him, 0*ox 
arlikr lilit' IVQ 
benamidar, 51(»~518 
claiming too much, 6S0 
election by, OlOn, 018» ^ 

in doubt as to |>ropcr difonilanC, SS- 
ioindcr as. Cl 1-523 ; ami see JoiSDER 





INDEX. 


on bclial/ Also of others lotrrostci), C33'5I) 
minor at time ol former suit, t)09 
Riiseonduct ol, and costs, 213. 213n 
misjoinder and nonj'oinder of, fill, 515 


PL.llNTIFJ'^, who ought to sue In diticreut Courts, and jouKler, I5S 
ri4.\N neither admitted nor proixd, decree based on, 41>3 a 
riX.^DER, absence^cl, 753, 753 a^ 


tusu, 

remuseration from client, 215 


appearance. CI9 
serrice of jirocesa on, G33 
order pusftcd svitliout hearing, I7S» 


when exempt Itom arrest, 490 
» Iiahlc foe costs in suit by minor, )J33 



index. 

rEEADlXOS' — coxtiiiucj 

geocraUy ( 0 . VI-), 6 Ul-CUt 

ftU<^tiDn of implied coalract, GOJ 
, reJatiDo, 002 
malice, ete., GG2 
notice, 602 


(•oilivuiafity, ow 

presumption ofUw, 603 
ajguatarc of, 660-06“ 
atnkio^out, 07(MJ73 
unneccssarj-oracandalous mader, C7I 

,r , , verification of, C6O-O7O 

-ilofussu, construction of, 121 In 




POLUE-'I, lisbiiit/ of aacccssor to an unsettted. 277 
' frctfli Itfo estate in, 277 

1 


/>• 

II 


dccjce tor, construed to include njcsne-profitj, fcSPe 
dehvery of, 1033 

formal, 933 

exclusive, suit for, and joint, 850a 
formal, admitted by tenant, 034 

ond cause of action for frej.li salt. 2i2n 
A'W. 931 




PO'‘J-Sf5JSOI» ofeatafe of deceased Hindu 

POST, oceeptastco of pbiot sent by, 2oI 

letter Sent tliron^b, instead'olKumrooa*, 6.'«'> 
service by. I3S1 

I’OSrACE.iuym'-nrof. J»7 
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ifi4n 


rOXKMKST «if r\Tmf nt of «lorr?t»l nmoniit. 
of faV iitwl rwwwstion. fl70>i 


rOSTSCRll*T, in Ju'lgr ovr^Ioivkinp, lo_*n 

POAVKP. (inlirrcnt) Frr lyntnrxr Power 
inhwnJ, of O'HrJ, iRifanrft cf, in~iQ 
»«>tnc of, riil9 
of attornrf in »uit, MS, (>33 

Court not rxjir«^?ly talon ««a>, 10 

»n<l matter not touclipfl'by Ctnlo, |0 
POWERS in owutins tranafriroU ilrcm*. 231. 232 
of Court prmting apT<c'‘)< 

Appellate Court, 43n-431 
rr.ACTICE ami aula to eonitruction, 0-9 

and amendment of written itaicmcnt. IS 
place oftuinc. ]Q0 
point not dealt with by Code, 10 
departore from, and eonaent, GOa 
eatabliibed. force of, 1.1. ISa 
in Admiralty aide, 24 

application fer review, 1304 
regard to pleadlntn, "70, 770/i 
incorrect. ICn 

of EoglMh Adraimlty Coert, 24 
Insolvency Court, 23 
nnUormity in, 10 
PRAYER for relief. 700 

for further relief, 708 
PREAMBLE, I 

effect of, 1*^0 

PRECEDENT, judieW. and abiuc of. 0, 10 
judicial, orer.ruling same, lln 
PRECEPT In esecntion of decrees, 231 


PREI.IMmARY, 31-04 
decree, 33, 37, 38 

and appeal, 37, 301, 888 


innuiry as lO vaiuo oi aun, au. ai 
juagment. 447 
order, 37 

and appeal from final decree, 38i» 
point and remand, 1200-1300 

PREROGATIVE, Royal, and junidietion of Sovereign in Cnoneil, 437 
PRESCRIBED, defined, 34 

presentation of memorandum of appeal, I23n-12W 
of plaint in institution of suit, 2rt'-f02 ; am! aer 
PRESERVATION of proi^ty jiendlng appeal, 1340 

5 K 
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INDEX. 


PRESIDENCY Small Cause Court, and saving clause, 03, C4 
, notaffected bvSect. 2..51 

towns, and insolvency law, 23 


in favour of effectual service, CM, 053, 055 
of law, and pleading, 003 

order of institution of suits, 202 
that Judge has crereised his discretion, 2I8n 
where no order for transfer on face of proceedings, 100 
PREVIOUS decisions, 3, 9 
Iwtory of law, 4 
legislation, 1-3, 0, 7 
state of law, 3 

PRICE, deficiency of, 9S0, 9S7 
interest on, 9S7 

PRIEST, officiating, interest of, 366, 360n 
PRINCIPAL and agent, suit for account between, 687 


» 


I 

/ 


O' 

n 

tn 


PRIOR mortgage, sale subject to, 1109 
mortgagee and suit, II62-1 104 
PRI ORIT Y and stay of suit (Sect 10), 07 
PRISON, service on defendant in, 055 
PRIVACY, right of, and suit, 66 

PRIVATE right chimed in eomnioD, and 106, 136 


in iDterrogsiorics, <»•» 
PRIVITY to pally, 131, I2tn. 125 
PPJV* 



pro<w<f//igv. 


i’5. OvM 

ond suits, 44 

order in, and decree, 44 


tOCEDURKand uniformity of decision, fO 
nlterations in, retronpertire in effect, .«i'’ 
and reijudifota, lOI 
iw to place cl suing, 166 _ 

error in, offerting jiirwdictiop. 4 ,3. 4 i3t 

Application of, and jurndittion, i .»»» 
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1651 


I'TtOCEDVRE—eenliittted. 

for mKcclIanrotn proccetlings, 40{-10r> 
former, of ProTincial Courts, 1 


probate and administration, 25 
lient and Itcvenuc Courts, 27-30 
inherent power to Inrenf, 18 b, Itn 


proeednre for, 

PltOCESSforexeculion, 028 
wrriec of. 13S0, 13S2 


PROCESSUAL order and decree on merits, 42 
rights and riijUta of parties, 42 



discrepant from ccrtiOeote, 0"0n 
waiver of ntw-sfafement in, 


pr.OfliniTIOX not to be presumed, 15, 1'>n 
PROUXITY in plaint. 700, 7(ft-717n 
III pleadings, C72 

PROOF of refusal to talwO esidenee, 81 tn 
« substitution of speeuistion for, 4fi3n 
want of, in resiow, 1371 

PP.OPnRTY (anecstral), liability of, in oxerution, 2S1 
defined, 00, Cl 

immos cable, and pUec of auinc, 159 

ineorperral licrrdilamcnts, CJ 
attar liment of, 203-315, 05li-95S 
ocrtifieale of sale, 1020 
decree upon a innitga^ h not, 1012 

for jxissesston and mcsoe-p^ls, 870-SS2 
rrooTcri , and idenlifirsti»n,8f>6-$fi7 
defineil. Cl 

dehit-rj of. 1031, 1033 

under dreree, 031-Pit 
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join<ler In suit for recovery of, C2 J - fiSf 


of, 99fi 

setting aside sale of, 1010 
suit for, and letters Patent, I50 
money charged on, ICln 
auiU deemed to for, ICO, 161 


share io, 015 

decree for debvery of, 807 
<leemed to follow the person, 105 
defined, 34, 01 
delivery of, in sale. 001 
growing crops, 57, 01 
instances of, 004n 
sale of, 001-1010 


PROSECOTION, order directing, sSk 
PROTEOTINO order in execution proceedings, 006, 00" 
PROTEST against jurisdiction, 70 
PROVINCE, service of autnuions in other, 203 
PROVINClAI* Small Cause Courts, andsavmrs elame, 02, G3 

PUBLIC matters, suits relatiug to, 355-376 
morality and implied bar, 83 
officer, 58 

and public servant in Penal Code, 58 
ilcfined, 34 

how far made defendants, .>26a r 


''KviD. nw,iii»7 


I L 


PUBLICATION of sale-proclamation, OSCl 
PUISNE mortgagee, and suit, 1102 . 

PUNISHMENT of crime, suit for enforcimr, 151 
PURCHASE on behalf of another. 322-327 


in ofocutiuii,What acquifrd by, 315, 3i« 
not implicftled in fraud in *ale, SSfln 
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rUUCHASKU— ewiiiHK*./ 


PUliCIIASE-JIONEY, ilctluclJon ofeoHUin )>rc suit, 217 

S ment of, in pre-cmrtion, 88'J-8Hr, 

_ t to receiTC back, OSln 

rURDANASHIN ladies ami arrest, 283 

(lueorcry of dorunients, 7il‘J 
substitute'] Borvico, 652a 
AS witnesses, 1090. 109<)n 
exempt loa from pcfonal appearance, 489 
zenana of, entering. 288 

PUTS I holding, pureliase of, and representation, 260 


of law, 4M-150 ^ 


JM/yAT, suit against, to set asuIo po«<i*, ami rs^judioit^, 13t 
UAlYATlUnd, and assessment of mesne-profits, 874 
ISAlYATlVAIil tcniiro in Madras, and partition, 285 


ItAJ, impartible, and assets, 277 

RAJAH, and exemption from penonal appearance, 4W 


RATE of exchange, and apjx-ul to the Pri»y tVnncii, 1345 
of interest, 204 

on costs, 207 


RE-ADMISSlOX of appeal lUsniissod for dcfsull, 1285 
of remanded suit, 125>i> 




INDEX. 


by aubonlinate Judge, 122lin 
of property of shrioe, I242n 
possession t&Iccn bcfoie ftctusi appointment of, 1230rt 
sought against legal representatn c, 121 3 b 
EEC frADin boniJ,pr{md/acte endenccofrestdenee, J7fn 
RECORD and name of transferee of decree, 010 

copies of, in appeal to the Privy Council, 1337, 1333 
destroyed, and second suit, 04 


RECOUPMENT distinguished from set-off and payment, 73l> 
RECOVERY of amount recovered under ro«rsed or superseded decree, 01 


SUlIIOl, U-J 

money m restitution, 409 

suit for, meaning of, 740 

oud set off, 734-743 „ 

moveable property under distraint or 071 

possession of immoveable property, decree lor, o »l » n 


IlEKUND 0 / aas< t», salt for, 33*1 

of bafonw of in ap|»eaf, 1339 

emts, 3|2 

under reiTjtetl fltcftx', I'Vtfs, 13l« 
l>vymvnt oorW decree, Wla 



INDEX. 


flEFUSAT. of cettilic&tc for leave lo appeal to tlio Privy Council, 1339 
of leave to rtcfeml inaumraary procedure, 1160, 1181 
review, 13fi2 

or inibihly of trustee to auc, 1127 
to acrept aerrire of aommons, (>10, 617 

obey decree for execution of documents, 630 

endorsement of negotiable instrument, 93u 
rccosinizc law of British India, 100 
REGISTEP. of suits, G30 

REGISTRAR, appointment of,as next friend (1isap|>roicd, 1136 
executing eoni'eyance, 931 


in execution, 930, 931 

expenses of same, 930 
memorandum of appeal, 120-( 

. sale certificate, 1039, 1030 

aeeurity bond, 1311 

REGISTRY of applicatioas granted in review, 1377 
REQUIiARITY, presumption of, 30 
RE'HEARINO of appeal by the Privy Council, 410 
order for, ami review, 1377 


plaint, Vib'lxo 

and decree, 33, 4t>-48 


RELATION of CourU, 12 

legol, condemned in India, and foreign judgment, ISO 
oflandlord and tenant, and resjudtrata, 131 
RELATORS, suit in name of (in Public Charities), 305 
RELEASE of imprisoned debtor, 291, 292 

of surety for restitution in appeal to Ibc Privj Council, 13 i I 


RELIEF, amendment of pJeadings as to, 66S-69i> 
alternative, 013, 712 

and ouster of jurisdiction, 62n 
stamp, 6Un 
inconsistent, 

ancillary, deemed grantcil, J?3 
and cause of action, 012 


OJ- 


grant of, by decree i 



f 

I 

/ ■ 
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1 

1 obtamablo throti^li personal ol<cdu:ncc, 107 

I • and place of suiof*, IwS 

vaI«c, 15J5 


HuuMuury, oun 

uoaHected bycbaogciii prAcctlurc,0{(l 
when right to, claimed to common, 13C 
KKWNQUiSHSUJNTof passwion witJi notice, S7t’, bSd 
ftE,MANI>, and appeal, 427, 432 


1 

RKMKDIES, splitting of, 075 , 006 i 

n£M£i>Y Aud claim, COl ] 

deftned, r .01 

errors in j'rowdure, 


1 

I 


h 


landlord, 20^ 


nEKT, decreo for. 8"0 



{ 

KENT COURTS, bow distinguiahcd from Ciril Courts, 2i~30 
ItEPEAL of enactments in Fifth Schedule, C09 • 

nf >M>nnnLs, |0d8 


?0 

oosecnriiy, 

representation and Hindu father, 130 
and manager of Hindu family, 131 


/T 


MHS 





<> 


IKDKX. 1657 

r.UrUKSKN'rATl\ E Otnl cticution (ScU. 47), 258, 250, 2r>)J 
nnd u» juditala, 120 




notice to allow causu sgainal caciuliun, 1)17, 018 
''lilt in/orm(i paurfna, 1150 
Burrualoliuit, 1013-1059, 1006 
burden of proof m execution agaiiut, 283 
claim by or against, nrraODallv, 021,622 
defined, 33, 257, 274 

-278 


judgment debtor, SO 
plaintifl and restoration of suit, 751 
aued M Bucli, and let-off, 713 
suit, 362-3C5, 533,645 
aa, 70S, 700 

by or against |0. XXXI ), 1127, 1128 
l«E SALll on default by purchaser, 099, 1000 

l<;ss on, iOOO 

llES rfrnrn tmi .e- 


Msne, and decision before change of Ian', 1 1<) 
point of law, 109 


I 


suit jo'j-iviy 

and execution prooocdmgs, 106, 107, lOS 
finding of t>iimnal Court, 105 
• identity of suit, 105 
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J'AT.VAJi/^ Witness <lislKlic\c'las micK, 40 S 
I^ATjf/DAIt, impleaded as defendant, 567 
wlicn proper party to suit, 5(iJn 

p,Y,«r.- . - - 


PA YJfBNT by iastaloients, dccrco for, 8CS~4f7d 

deerrofor, and interest, 20<-2C<5 


summary procedure, IJ81 
of attached debt, 
cost of commission, 1)03 
expcQsea of witness. 82l5-fI?S 
purehasc-moncy of immoveaWc proj>cr<y, JPOO-lWl 
under decree, 800-8?>7 

in pre-emption suit, 

when sale of immoveaWc proi>frty pcfttpairicd, 097 
of Court fee for sernce, l3Sd 

fees on documents, 507 
■ * * * * ■ • S(5!> 


UI>UI -1 uCVIlV, 0,10 

voluntatr, no su’t fo recorcr, 88 
I’fiCUNTARY interest of jodje, 00* 
jurisdiction. 02 

how Jetennin''rt, 137? and ^re JvRJsnicno'^ 
I'BNAI/TY, and mierpft, Z05h 

lor default lo attendin': os witness, 201 
not producing docurneiits, 721 
PCXC”*"”’ ’ ' 


«Mit, 05-98. and 'CrLrs PnNOFxs 
{•enibn;; (Sect. 2i) denotes duly pending, IPS 
PKXDfXC suit, meaning of tcrio, IS>7 

PfJflPORlfAXCE of comlitton i>reee«l« nt and plesdin'*, <»*•! 

imp'ieil accriuent oi, u 
of rontrnet, place of, and jortsJiction, 188 
i'BItlOn, enlargement of, 500 
I’JXMMNBX’Cr, and ear/yiegon Imsiw s*, 181 
PKIf-MISSlOX. Ser I.rsrr. 

I'EI'PfrrOAE injunction, P2s , 
and tiniitatioii. 029 

I'lTUSOX, definition o{, tn (Jeofral OliUws d< t, 
Pr»lSf»XAI,)nw«fiilioa /Tre JCBWpicnos frni««»vM) 
olHee*. and siiifs rrlalin" to rife*, 8*1 
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• CtRItVIXO ox UrSINLSS 


cfTcet of clause (d), Sett 10.. IM 
rrjiiitablo lurUdietion tn j-frfonam, ICS 
forum of defendant, 174 

imraorcablc rronerty, ia diffircDt luriadictioiu, 1C7 
I.W.ISG 

limitationa (Sect. 00), 173 
local iun«<lictwn, 150, IC-I 
incanins of “ immoccable oroiierty," ICO 
•' reside* •' 


relief oltamablo tltrousb ol>eilicn<« , IS8 
ttlica* subject m.a(ter, ISS 

I’luMNT, allegation of fraud in. 700, 700m, 703n 
mistake tn, 703n 

allegations in, and date of verification, C75n 
ameoded by Court of Appeal, 17 h 
amendment of, 073-601 , and ste Amemi'icxt 
in addition of defeodaut, OiS 
and appointment of ttcceiier, 12JI, 1230 


ilcfect as to signature or Terification, COSn 
defined, 200 

direction to file separate, C3o 
identification of land in, 607, 707, <07n 
in suit in public trust, 308 

summarT procedure on negotiable iiutrununl, 1171) 
meaning of term, 200 
(O Vll.), G05-72G 

account, COO 

action for miarcpreseutation, 700 
alternative titles (examples), 704 
inconsistent reliefs, 708 

certificate under Succession (\Ttifica4e .tit, 709 
contents of statement, 702, 703 
defendant’s interest and liabtlily, 696 
liability, 710 
iloscription of object, 7‘*7 

diftircDCC betueen posit lous of pLiintifl and difitulant, 71'3 
documents relied on in, 733-72G 

failure to |>rodiicr, 725 
mipoclioD of, 724 
I.ISS of, 724 

{'rodurfivM of, 723-^0 


r 
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I#. ■ 


PLAINT — eontiHticd. 

(0. VII.), fi«titiou3 itAiDcs, 0D8 


money auifc, mesoe-profila or account, C93 
object and esaential parts of, C90 
operatirc and nlllraato facts, 703 
particulars, 693 
points to be included in, 701 
prayer for further relief, 70S 
prcaentatioo of fmli, 723 
procedure on admisMon of, 7J2 
rejectioa of, 715, 722 

appeal from, 721 
AppIicabUity of rule, 715 
duclosuro of cause of action, 710-71 S 
form of order, 718 
m fiart, 718 
insufficicat stamp, 718 
procedure on, 722 
time to be fixed, 7jy 
when incumbent, 720 


to be apetilkd in, 712 
rcpnr>euta(i\c clioracter, 696 
return of, 715 


tcilioicnl objection, 701 

• ■ .• - • ii'ir-f.W 

*). 701 



iu mstitiiiioD of suit, 200, 2ol 
place of, 201 
timo of, 200 
to nboDj, 201 
rejection of, and decree, lG-48 
return of, for aincoilmeot. 07K 

election, C16 a, (,ISn 
aignaturo of, OOQ, 067 
s critieatiou of, 660-670 

I’li-MNl'IFP. ifie Vautv io Suit 



peitamidar, 510-518 

claiming too much, CSO 

(*'(*c(ton t>y, GIOji, OlSn 

<n doubt as to froper ififondant, S32 

j'Mficlir as, 511-523 { and ttf Jotybin 


/, 


r~rr 



INUEX. 
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I’l^UNTIKF — continued 

on bcbal/ also of ntlicn mlfreatcd, 633*511 
minor at time of former EUit, 699 


zemindar, 616 

PI<.MNTIFFS, who ought to sue jo diUcrcnl Courts, and joinder, 166 
PL.Uf neither admitted nor £iro\xd, decree based on, 4034 


remuneration from client, 216 


sort nc ui luociss on, 
order passed without hearing, {76n 


I’LEAUIXCS and j.Umt (0 VII ), C95-7S0 

and WTittca statement and wt oO, ~3~-7J0 

embarrassing, 706n 

findings inconsl'tcot with, 4t'3»i 


I0‘l8 


INI>Ex. 


Z'iiEADl^fG'y — cuhtiHuecf. 

generally (0. VJ.>, COi-691 

allegation of jnn>licil contract, Gti'2 
lolntion, 0G2 
malice, etc., GC2 
notice, C02 


lircflumplion ©flaw, CiiS 
•ignaturc of, 66(M>(>7 
•tnking out, f.70-Ci3 
unneccasaty orscaDdalous wotler, Ml 
- , verification of, 0(56-070 

fliofiwsiI.consUuction of, ISUn 




I'OLMEJf, liability of successor to an unsottfeU, 277 
fresh life ostato m, 277 


ilccico for, construed to includo luesoo-prcifitf, 
delivery of, 1033 

formal, 932 

exclusive, suit for, and joint, 859a 
formal, admitted by tenant. 034 

and cause o’f action for fresh suit. 2 12n 

Khrjf, 931 

liquidator in, and Itcccivef, 1233« 
nature of, 032 


nitb notice, 870, S-W 
leprcacntative rcsbitmg delivery of, 2 () 8 h 


uiungiui.anu iiaoiiiiy liir iui'sis*>|iiu ne, o«> 

profits (too to improvcRu nt, 33, 3 1 

PO!-:SKS'?OU of estate of ilctca«ed Hindu and n-preruitatioo, -'“d 

['OS i’, Bicoptanco of jitalut sent by, 20t 

tetter sent tlirough. Instead of Mimmons, 

S' nice b> 1391 

vo-iT.\at:, iv: 
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I'O^ t'l'OXEMEXT of jwTfiwnt of dorrttal anirtant, SfiS-sTi* 
of »aIo and proclauatlnn, ATfla 


•ale after order of, 
rOSTSCRIPT, in dornment, Judge 
POAVER (inherent). Sf« IxnrREyr Power 
inherent, of Court, instance* of, IC-10 
saving of, 5i)3 
of attorney in suit, fi32, 033 

Court not expre^aly taVen away, tO 

and matter not toucherlby Code. 10 
POtVERS in eTcmting transferred decree, 231, 2)2 
of Court pending appeal, 1330 
Appellate Court, -130-133 
PP.-^CnCE and aids to construction, (U? 

and amendment of vnlten stalcmcot, IS 


mAummii.yaiac, .i 

application for review, 13<>t 
regard to pleadings, 7"0, ""On 
ineo r rect, ICn 

of Enfhsb AfbninJtf Coart, St 
Insolvency Court, 23 
uniformity m, 10 
PP.AyER for relief. 700 

for farther relief, 703 
PREAitBLE, 1 

effect of, 1-20 

PRECEDENT, judicia’, and abuse of, (i, 10 
judicial, over-ruling same, tin 
PRECEPT in execution of decree s , 235 
PP.E-EJIPnOX and Mahomedan Law, 8W, 
suit and deduction of costa, 21G. Sit 
payment into Court, S07-.SOO 
decree id, SSO-SSO 
PREI-naXART. 3I-tV* 
decnw, 33. 37. 3S 

and appeal, 37, 391, SSS 
iu administration suit, SS2, 8S3 
dissolution of partnership, 


and appeal from final decree, 3$a 
point and remand, ]29(>-1300 

PREROGATIVE, Royal, and jurisdiction of Sovereign in Conned, 437 
PRESCRIBED, defined. 34 
PP.ESENTATIOX of memorandum of appeal, 

of plaint in institution o* suit, 2i'<iV203 ; am! »ee Puixt 
PRESERVATION* of property landing appeal. I34rt 


./ 
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PREVIOUS decisions, 3, 9 
liistorj of law, 4 
legislation, 1-3, 0, 7 
etato of law, 3 

PRICE, deficiency of, 9S6, 937 
interest on, 937 

PRIEST, officiating:, interest of, 369, 3C6» 

PRINCIPAL and agent, soit for account between, fS7 
PRINCIPLE, first, applieation of, lOn. lln 
of law (established), value of, )0n 
upon which causes advanced, 17» 

PRIOR mortgage, sale subject to, 1169 
mortgacee and suit, IIC^-IICI 
PRIORITY and stay of suit (Sect. 10), 97 
PRISON, service on defendant in, 655 
PRI\’ACy, right of, and suit, SO 

PRIVATE right clsiiued in common, and rvjiiiicaia, lOO, 136 
PRIVILEOE and sealing up portions of doeuroen!*, 7.01 
exemption from arrest, ^se Exewi-tioji 

personal appearance. ^fcAPmmvcE 
in interrogatories, 76.1 
PRIVITY to party, 121, I2ln, 12.1 
i’p.iv” 



definition of, and foreicn Courti. 51 
nrst ohjcction to jurisdiction hefure, O'! 

Vakil practising before, .18a * 

PKOU.\TBand Administration Act, eonflieting yifh OnIc, 2.1 

) 


proecciling whether a suit, 100 
proceedings, 25, 69a 

and amts. 4) 
order in, and decree, 44 
I’JIOCEDURE nnil iinifomiity of decision. 10 
alterations m.ietroapecfivc In efToct. 510 



I,' 





INDEX. 


PROCEDURE— «in/inu«<f. 

for miscellaneoui proceedings, 
former, of ProTjneinl Courts, 1 
Supremo Courts, 1 


proecdure for, 40f-IOC 
PROCESS for execution, 020 
serrico of. 1330, 1332 

PROCESSUAIi order and decree on merits, 42 
rights and rights of partic*, 42 


discrepant from ccttificale, 0*‘»« 
waiver of mis statement in. OStin 

1 r*'*".’ ' ' ' 



PROl’I'J'S, altaelimsnt of, liy attachinenl of jirotMt.i, 2'N 
due to improvements, 31, 5 1 
in pre-emption, fiSfi 

of immovealilo property, and cause of action. SOI 
rp.OIIIPITION not to lie pn'«iimei1, iri, I'.n 
PROLIXITY in pUint. 700, 7ift-7I7« 
in pleadings, 072 

PROOF of refa’al to taVe evidenee, St la 
» substitution of speculation (or, 4 Ii3b 
want of, in review, 1371 

PROPEP.TY (ancestral), liability of, in rirrutinn. "Si 


deerve iipiin a inmlgagr ts nm, 101? 

for iHiMCsslon and mesne-profit*. S70-S$* 
recoverj . and identifiraliMn. Nf-O-SO?” 

defineil. 01 

deJiirri of, J03I, Jl’33 

under derree, 911-031 



1052 


iNi>nx. 


'rfi 


sftlo of, sou 

seffing aside ialo of, lOlO 
soit for, and J^eftora Palojif, J5E» 
money cliargod On, 
ouifs deemed to be for, ICO, ICI 


decree for ddirety of, 8C7 
(ieemed to follow the person. 1 r*."* 
defined, 34, 01 
•IcliVcry of. In sale, fipi 
crotrin/t crop*, 57, C! 
instances of, 904n 
sale of. 02»>IOIO 


of third pa jt,,.. 

PROSECDTJON, order directing, 53« 

PROTECTTING ordcrmexocation proceedings, tXiO. fHi7 
PROTEST against jurisdiction, 70 
PROVINCE, serneo of summons in other, 203 
PROVINCIAL Small Cause Courts, and sannes clause, CJ. tJ3 


PUBLIC matters, suits relating to, 355-37C 
riinrality and implied bar. BS 
•ifficer, OS 

anil public Fcrrant m Pena! Code, 58 
•Icfined, 31 

liow far made defendants, 52da 
in oOIcul capacity, anit by or agaiait (0. 


XKVH.), 


PUBLICATION of aalo-proelamatmn, P'O 
rUISXB mortgagee, an-lauit, 1163 
FUNISIDIENT of crime, auit for enforcimf. 161 
PURCIIA*5B oo U'haif of another, 322-327 


in eseculion, what aenninsl by, 3|5. 3I<' 
rot imphrated in fraud In a.ile, 26iU 
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PUUGHASE'MONEY, deduct ion of costs m jtn^.rmpluin suit, 217 
parent of, m pre-emption, 8fi't--88f» 
right to receive back, 081n 

POPvDANASHIN ladies and arrest, 288 

discovery of documents, TOO 
substitute'! service, C52n 
as witnesses, 1090. 1090» 
exemption from personal appearance, 489 
zenana of, entering, 288 

POTyi holding, purchase of, and representation, 2C0 


QTTpq-pTO'J . 



of law, 4W-456 ^ ' 



JIAIYAT, snit against, to set aside po/fafi, and rr* twfwofa, | )i 
ItAIYATl land, and assessment of mcsne-profils, 874 
JlAlYATn'ARl tcmiro in Madras, and partition, 285 
RAJ, impartible, and assets, 277 

RAJAH, and exemption from personal appearance, 4{H' 

RATE of exchange, and appeal to tho Privy Council, 1345 
of interest, 204 

on costs, 207 

UE-ADAIISSION of appeal dwmi«scd for default, 1285 
of remanded suit, 1290 
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Oehnwl, 12l6 


RECITAL in Loo<]> prim&Jacic evidence ol tesidence, 174n 

n,n 


310 


UECOOpilENT dis(iRSur<licd from set-off and jiaymcni. 730 

, • ' ’ or sn/KTSeded flcww, 5 1 


auiiiui, 

iHOocj inrc«fif«tioii, -IPD 

amt for, tneaning of, 740 

and set off, “54-715 

moveable proj;>erly under ilistraiat orflttac|iiiicRl» f^;-» 
possession of innnorraMc ptoyotty, decree for, 8<0» bli 


I.EFDXP of asAAts, aoit for, 33*) 

ol bsUntv o# dopor}* ia appeal, lSf'» 
coals, 2|3 ^ 

under ie»enc«fdccnc, .aCs, i3i» 

p.tj D>em oiiiI'’r«lee«r, Win 



INDKX. 


REFUSAL of eerlific&tc for leave to appeal to iho Prtvy CouocJ, 1339 
of leave to dcfentl in aummary procctlurv, IISO. )I8I 
review, ]3ri2 

or inability of trustee to luc, 1127 
to accept service of summons, CIC, 617 

obey decree for execution of documents, 030 

endorsement of negotiable instrument, 93o 
recognize Ian of UritLsh India, 100 
TwEGlSTERot suits, 636 

REGISTRAR, appointment of, as next friend <]l^approscd, 1138 
executing conveyance, 931 


in execution, 030, 931 

expenses of same. 930 
memorandum of appeal, 1201 
t sale certilieate, 1029, 1030 

security bond. 1311 

REGISTRY of applicatioas granted in review, 1377 
REGULARITY, presumption of, 30 
RE'HEARING of appeal by the Rrivy Council, liv 
order for, and review, 1377 


plaint, Vlb*'i23 

and decree, 33, ICi-tS 

RELATION of Courts, 12 

legal, condemne'l m India, and foreign judgment, ISO 
onao^ordand tenant, and r<t jvdicala, 131 
RELATORS, suit in name of (in I’uUie Cbaniies), 365 
RELEASE of imprisoned debtor, 291, 292 

of surety lor restitution in appeal to the Priij Council, 1311 
RELIEF, amendment of pleadings ax to, 088-69«» 
alternative, 013, 712 

and ouster of jurisilietion, b2n 
stamp, 8<ln 
inconsistent, 7HS 



r 
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INDEX. 


ItELIEF — coHliKHid. 

obtainable tlirodsh pcrsouAl olicdicncc, 1C7 

. . , , , . , • ^ ^ _ and j>laco of sujn,ff, I5S 


unaitccteti by ouauge lu piu<»:uuic, oiv 
when right to, claimed in common, 13C 
itELINQUISHMENT of posaossion wiUi notin?, 870 , StiU 
flE.'MI'fD, and appeal, 427, 432 

and new points which can be tahenby defendant after, ■111 
by Appellato Court, )39&-1307 
costs of, and decree in appeal, 1321 
improper order of, 1257 
objections first talceo ofter, 4)4 
to findincs after, 130C 

when order of, treated as without jurisdiction, r>7 
REMEDIES, $p}iUiagof, G7S, SOG 
REMEDY and claim, 601 
defined, 601 
errors in procedure, 417 


landlord, 20 


REMOVAL from file of plaint by minor suing wiihout neat friend, 1 13:1. 113J 
of guardian to suit, 1145 
next friend, 1144 


of, and oanog clause, CO. 1^ 

Huit, where to Ixs instituted, 160 
suits for recorety of, sod rtajvAiraln, 131 
in Dcngal and tulce in uwcoTery. 777 
RENT COURTS, bow dutioguisbcd from Ciri) Courts, 27-30 
REPEAL of cnactmcDfs in Fifth Schedule, COO 
REPORT in examination nf accounts, 1003 
local investigation, 1004 
partition, JKW. 1101 

of Commissioners, and evidence, 1095, 1090 
on security, 1341 


i-lllS 
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l’.bT15EJ)KX’rATl\ K «h<I ettculi«ii (ScO. 47). S5S, 2S9. SfiO 
and uijtidicala, 12G 


claim by or against, prrsonaUTi un- 
defined, 33, 257, 274 ’ ^ 


ua, <uj, luj 

by or against (0. XXXI.). 1 1?’, 1128 
UE-SALE on default by imrchoser, OW, lOOO 

Jw on, 1000 

IlFS "’rimiT. t no iri 


interlocutory oriuis, lot, too 
134(10, and decuion before ebai.gc of lau, 1 1 » 
iioint of lair. 109 
• ‘ i/\n 



loss 
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M^ijieuiabui dccwioa, 130 
applicability of Explanafion IV., 122 

T. .. 

Benamidara, 128 
co-dofcndants, 128, 129 
competentjunsdiction, 130-I-12 
com|nt>imses, I4G 
concurrent lurisdiction, 137, 138 
conflicting dcctsiona. 147 
consent oraers, I4G 
different title, J22 


loi iiier ueariog and decbion, 142 
Hindu widow, J2C-128 
bow bar constituted, 118 
identity of cans© of action, 121 
patties, 124 

iiumatorial matter, and obtter diftn, J 1 9 
joint and several liability, 130 
contractor, 129, 130 
mongdoera, 129, 130 
farnot-an. 131 
lessor and lessee, 133 
roaiQteaaocc suits, 147 
raaaagCT'guardiaD, 132 

of joint Hindu family, 131 
matter constructively in issue, 119 
minor, 132 
mortgagor, 133 
ofnife, 99,118-150 
omission to grant relief, 123 
partition, 129. 134 
persons not p^y to suit, J24 

classes of anmc, 121 

point not raeicJ, 121 

presumption as to jurisdiction, 141 

pnnly, 125, 125* 

jniblic and private iigbts, 100, 130 

representation, 126 

shebait, 132 


^ , , • in£io.v JcooME.hU 

( fleet of, oil came of action, 102 
Kogb-sh doctrino of, 101 
III former Codes, 102 
on wbst plea ba*cd. ICS 
teat of, 102 

iiicntitv of relief not material to, 98 
' ‘ ' ' • • » 


ml iiflictol by intsiake vf Itw, 199 
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relief deemed reluscd, liia 
whether nilo applieahle to appeals lOI 
UlIliClSdlON of special leave to appeal, 439 
RESIDENCE, actual, 172. 175, 177 
and appearance in person, WO 
arrest outside jurisdiction, 491 
Insolvent Act, 177 
plamt, 693, C97 

service of summons, Oil, (U2, CIS 
at more places than one, 17S 
change of, pending suit, 78 


01 aciemiant, and jurisdictioo, |t>^ 

place of suing, ns, 172-179 
out of British India, and security for costs, 1084 
I>ctiodof, 178 
temporary, 178, 179 

and place of suing, 172 
voluntary, 172, 170 
when no permanent, 178 
RESISTANCE to execution, 3 10 

to possession of immoveable prot<city, lC33-IOlt> 
RESTITUTION, 497-503 

of conjugal rights, decree for, 920-930 
on reversal or vananco of decree, 475-603 
order for, and appeal, 48 

security, 022 
security for, 003 

and appeal, 1272, 127 1 
RESTORATION of appeal, 1285-1289 
of suit (after dismissal], 753 
UETEKTIOX of jurisdiction, 97 
RETIREMENT of neat friend, 1141 
of guardian to suit, 1143 

RE-TBANSFER of suit, appeal, or proceeding, 193 
RETURN of documents (O XllL), 805-SI3 
‘ of plaint, for amendment, C21 

when suit in WTong Court, 713-716 
purchase-money, 1027-1029 
REVENUE Acts, and bar of cogtuzauce, 8ft 
Court, 27 

andCinle,CI,r>2 
de/ined, Gl 
jurisiliction of, 73 
no suit on rent decree ol, 93 
ollli-cr, jurisifietion of, 99 
REVENUE-PAYING UnJ, and partition, S^S 
REVERS \I. of decree, auil recover} of aininint n-corrrrd, 9t 
restitution on. 4‘.'3-6n3 

REVERSIONER, and Rindu widow, and rcfxJiMta, )2u-irs 
REVER'tlONKR'^, suit I,}, and joih.Vt, btJ 
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JiKS ’ 


1 


! 


{ 
■ I 
I i 


Benj»midars, 128 
co-ilcfcndant8, 128, 12& 
competent jurisdiction, 130-142 
compromises, 140 
concurrent jurisdiction, 137, 138 
condicting decisions, 147 
consent orders, 140 
iljffercnl title, 122 
titles, 134 

dismissal of former suit, 144 I 

effect of appeal, 189, 145 j 


iiotr bar constituted, 128 
identity o! cause of action, 121 
parties, 124 

immaterial matter, and ol/tUrdi>la, IJO 
joint and Betcral liability, 130 
contractor, 129, 130 
trroDffdoers, J29, ISO 
turnatoR, 131 
lessor and lessee, 233 
maintenance suits, 247 
managcr'guatdian, 132 

of joint Hindu family, 1 31 
matter constructirely in issue, 1)0 
minor, 132 
mortgagor, 133 
ofrufe,09,ll8-lC0 
omusion to grant relief, 123 
partition, 129, 131 
jKTSons not j'orty to suit, 124 

clasies of same, 121 

point not raised, 121 

prcaumption os to jurisdiction, 141 

priTity, 123, i25« 

public and jiriratc riglits, 100, ISli 

representation, 120 

sliebait, 132 



• •• IREIOK 

jj, 

effect of, oil cause of action, 102 
English doctrioo of, 101 
in former CSido«, 
on what jilea bosctl, 103 
teat of, l(l2 


»i>, nil 

Hot nOictiil by nii.ital.e of !■»«', 109 
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llESCISSION of special leave to appeal. -139 
RESIDENCE, actual, 172. I7C, 177 
and appearance in person, (HO 
arrest outside jurisrliction, 491 
Insolvent Act, 177 
plaint, G95, 607 

service of summons, G41, (H2, 618 


of defendant, and jurwlictios, 152 

place of suing, 15S, 172-179 
out of Britub India, and •county for costs, 1081 
period of, 178 
temporary, 178, 179 

and place of suing, 172 
voluntary, 172. 17C 
when DO permanent, 178 
RESISTANCE to execution, 9(0 

to possession of immoveable proi>crty, IC35-1010 
RESTITUTION. 497-503 

of conjugal rights, decree far, 920-930 
on reversal or variance of decree, 475-003 
order for, and appeal, 48 
accurity, 922 
security far, 603 

and appeal, 1272, 1273 
RESTORATION of appeal, 1285-1285 
of suit (after dismissal), 753 
RETENTION of jurisdiction, 9" 

RETIREMENT of next friend. 1141 
of guardian to suit, 1145 

RE-TBANSFER of suit, appeal, or proceeding, 193 
RETURN of documents (O XIII ), 805-813 
* of plaint, for amendment, 021 

when auit in wvong Court, 713-715 
purchasc<moncy, 1027-1029 
REVENUE Actn, and bar of cognizance, 8i» 

C!ourt, 27 

and GhIc, GI,C2 
defined, C>1 
jurzKliction of, 73 
no suit on rent di.eree uf, SI3 
aOii'cr, juri'-diction of, 99 
REYENUE-l’ATlNO land, and parlilian, hSS 
REVERS \I. of decree, and reeoi cry of amount recoiervd, 91 
rv«tilution on, 4"3-5i‘3 

REVERSIONER, and Hindu viJow, and J2u-I2» 

REVER'ilONKR'J, »uil bi. and j.nud.r, W2 
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HEVIEM’, SOO-sra 


JBiml 

••>i>i'lica(ion /or, ^GO 

ih-riiKd, ttsi 


(p-Wviu.c'wms;''' 

8(J5 

(or. 1352 

offtcu-ilnaturr.si. w " 

Jippcal, how pirrn, «<» 

* no parties, 3y-j2 
to Wsin at hsaring o/»oit. W2 

'«• (''■ 

HOLES (P,rt XI. 483-18S 
dc/iocd, 35 

o( ptnccduro o/ oiecotron (o CoHeetor, 328 

'Wl^ioij o'n Eo^Iish, J2 
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SALE, adiourniji/»ni o* r «•_ . 


H *'r W^fftitrar, SC^t 

« ii-.m ron.I«ct«I, and how mad.*, 977 
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IKDKX. 

S — ronltnued. 

wrtificatf of, lOJO, 1030 

and tight of nelion, SlAn 
effect of, 3lSn 
fraud Vitiating, 210. 210n 
in cvcution, a7f>-1014 

and Ii4 032 

of decree 8u\«equcntly rcTowd, "72 


objcctiona as to nature of pos-session, 2R5 
nl good'T, and delivery, 18'J 
imtBQveablc property, OOS-lOtO 

and bid Lyco-sbarer, 1002 
certificate, 1039 

defaulting purchaser, 999, 1001, 1002 
re-eale, 1002 
resistance to, I03&*I010 


jKTtipuiivuieui ui, 

when t® become absolute, 1021-1027 

?. I.. *127 

• *«uing, 159 


«n<i acutely, jj* 

transfer of aharea, etc , 995 
irregularity in. 993 
negotiable instmsienu, 992 
of party summoning snlne<«, 8 >R 
share incorporation, 992 

on close holiday, 201n 

order refusing to pass order for, 266rt 

place of, 9Sl 


I timcot, tisUOM 

] to decroe.holdtr, 088-091 

j under decree, made without jurisdiction, 1013 

I validity of, and fraud by plaintiff, 1021 

I nfthout disclosing rharge, 320n 

SALEAHLE. inlercst, 1021, 1028 

8ANCTIOK, consent of tumor's guardian without, "CSa 
of ejecution by transferee of decree. *>07, 9jl* 

Governor-General in delegation of eserofon to Colleetsfr, 327 
suit In public trust, object of, 350, 307 

SATISFACTION of claim and payrnent into Court, 1081 
setting aside ex ports decree after. "CO 

SAVING, and Proi ineial Small Cause Ceurt«, 62 
I of Charteml High Court, 1882 
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RCANDALODS connter-clitim. 18» 
matter in hilLi of costs, 070 

memorandum of appeal, !Sp, 1250 
pleadings, C70, 07 1 

SCHEDULED district and Sect, 17. . !C8 
dutricts, 32 

SEAL, use of, for signature, 58, 69 
“ SEALING CP ” privdeged portions of docniumts, 791 

SECOND appeal. 397-422 

and Denial Tenancy Act, 2 CSa 
constroction of document, 4 ]S 
matter of jorUdiction, 419n 
at instance of auction porc'ioscr, 20Sn 
objection to jonsdiction, first taken on, 1 56n 
(0. XLn ), 1323 

SECRETARY OF STATE in Council, and body corporate, ISO 
luabiiity of, to be siiwl, 77 

SECTIONS OF CODE— 

1.. 31.32 

2.. 32-59 

3.. 09 

4.. 59-CI 

5.. GI 

6 .. 02 

7. .02, 03 

S..C3, 04 
0.. 05-05 

10.. 95-99 

11.. 99. 100 

12.. 100 

13. . 100 

14. . 101-160 
15. 160-158 
10. 158-107 

17. . 107-170 

18.. 170, 171 
19. 171,172 

20. . 172-100 

21. . 199 
22. 199 

23. . 190-193 

24.. 190-209 
2."... 200 

20.. 200-203 

27. . 202 

25.. 20.t 
29. .20.1 

no . .203 

31. . 204 

32.. 2W 

33.. 201 

34 . .201-207 

35. .207-218 

30. . 219-227 

38.’ .’229. 230 * 

39. . 230 

40. . 231 
>1..231 

43.. 232-231 
43. .234 

41. .234,23., 

45. .276 
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3 OF CODE — fon/inwrf. 
..23f>-268 
..2GS-271 
..271. 272 
..272-278 
.278, 279 
..279-281 


..281 


..292-291 

..293-303 

..305, 300 

..306.307 

..307-310 

.,310-315 

..315-322 

.,322-327 

. 327 

..327 

..328 

..328 

..328-330 


..S'lS, 341 

..344-347 

..318 

..318 

.,318,349 

..349, 350 

..350 

..351-31.1 


..378-3 St) 
,.381-391 
..391.392 
. 392-3'l» 
.391-.197 




sections op CODE-H:«n<t«««l 

114.. 457 
n5..458.4.«ft 
H6..48I 

117. . 481 

118. . 481 
110. .481 

120.. 482 

121.. 458 

122.. 483 

123.. 483 

124.. 484 

125.. 484 
126. .484 

127.. 485 

' 128. .485 

120.. 486 
130 .486 

131.. 486 

133. . 480 

133.. 480 
134 .400 

135. . 400 
136. .4.91, 102 

137. . 493 
133 .403 

130. . 403 
HO.. 493 
HI. .494-406 

142.. 406 
U3..497 

144.. 497-.'503 
H5. .603-566 
146 .606 

147. . 506 
148 .606 

149. . 507 

150.. 50^ 

151.. 5<i8 

152.. 50D 
153. 500 

151.. 600 

165. . 600 

156.. 500 

157. . 600 
158 510 

SRCURITY Jincl ariwl before* judgment, 1184 _ , 

on<l jnelgmcnt-dcbtor alnnit to be declared an itisolrcnl, 2S7, 260, 2W) 
Icato to tlelcnd in *101010017 proeedtirr, 1166 
stay ofesecution, 022. 923 
temporary injunetions, 1196, ISOi 
by Reeeirer, 1216 
for appearance of vitness, 20l 

costs, by rcliriii{j next fricml, 1141 
mnnpeal, 1275-1270 

to the Pri»y Council, 1331-1337 
ilfvopce, 26 
(O. XXV ). 10S4-10S7 

oOcet of failwrc to fornl'li, 1P81. 1097 
ohen may !•« reejoired from ptamtiff, lOSl 

rrstitiition, 503 

and oppeal, 1272, 1273 




INbEX 


l6Gd 



II 


SEPARATE cau^ci of action agaiast separate dcfemlanlB, C87n 
coats, 214, 21S 
defences, 730 




lur piuiiiiou, luon 
to set aside decree, 766 
trials, power to order, 611, 024-^26 

and appellate Court, 6S*> 

SERVANT not a niembet of faniilv (semcc of aunimoDs), C45 



process on recognized agent, 034 
pleader, C36 
summons, 202, 203 

and minor, 043, W3n 
raJway ofHciala, Olln 
foreign, 203 

in another provinco, 203 
Ealuchistan, 061n 
suit against firm, 1114 

notice in aamc, ||3| 
on corporation, 1110 
0 V,ti4l*0C0 

defendant appearing l>cfwc, 752 

refttimg. w not foun<l, 010 
delivery or transmissKin, Oil 
duty of sorring ofheor, ••O'l 
cndorrcnicnt in, 

csaiiiiiiation of retiirnni: ollirer, 
in foreign terrilnr}, 
inodo of, 043 

on Cis il public oflii cr, etc , 05* 

i1'>rcndant inaiiother juriadictinn, 05.1 
prison. 055 

out of Unti'h IdUim, 051. 
male iDcmlirr of family. 045 
eoTcral d^fcndsnls, fi| » 
soldier*, 05* 

>rTOiig penon of similar namr, R 2 1 
personal or on agent. Ml, 045 
substituted, 65(1-053 
Bulotitution of letter, l•5'l 


C'lets nut awarded, 210, 2l*n 
ve incajwWc of J» mg enfnrmJ, 2JO 
a-deerei', n|4, {II5 


distribution of a’vets, 331 
apiical from decree in C8«e of, SbJ*. S’*'* 
di iree holder (purvha*ing)eiitill«*l t»,ai>d«le|-<«it. '•'•'i 
decree in ra»e of, 6Ss 

equitable, in eaee«« of jwcuniary jursKlii Ihiii, ~1 


an<l apj'eal, 7I> 

r 



} 


O o 



ind^jx. 


iC6G 


SET'OPP — <ontinH«(l, 

(O.VTiTv 


(lUftlioWAncc ol, 'iyjn 
diatmguishei) ftftm ft pk% oi payment, 
counter-claim, 737 


recoupment, “ 

cBcct ot, 734. 744 
egultablo, 737, 730, 730n 
penctftl principle of, 737, 737fl 
jurisdiction in. 713 
illustrations of, 735 


730 


•’ 739, 740 


ftiiai IS eaacniiai to, i-ton 


and a|mal, revision, roview, 773 
** Court.” 760 
“decree,” 76'l 
••duo service,” 768 


clTct-l of. 772 

limitation nml bunion of j»ruof, 767 
not without notice, 774 
i»b]cct of rule, 764 * 
on oiipbcatioii of dcfendaid, 76l 
\>rooi, how eiveP, 768 
terms and discretion, 7T2 
to wliomrcliel given, -771 
wsvs In which decrees bcI aside, <65 
, .. — IIOI, IISJJ 


sale, Juiif-iu«i 

of siiaru in spi>ca1, 1267 

HEn iiCMKNT ol h.»m-» fO. Xl'M. 813-822 ; ami r-e fsst ts 







INDEX'. 


SIGNATURE and initialling, BO 
and Ecalmg. 69 
defect 09 to, In pUlnt, G6Sn 
In Code, vhen includes stamping, 35 
meaning of “ person referred to," 60 
of odmiAsiona, 80 1 

omendment of application for cxccQiion.9)2 
memorandam of appeal, ISO 
application for eTcention, 902 

order for sale, 078 
to Buo as pauper, 1161 
appointment of pleader, 636 
award in arbitration, 1409 
decree, 805, 866 

In appeal, 1318 
deposition bj' -Tudge. 8 » t 
Jndgment, 863 

ma]>j)eal, 1311 
iiienioraiKliim of appeal, 1239 

eridenfe by .fudge, 84.6 
plaint under 0. NXVlf , ItOn 
pleaditiBinaoU by corporation. 1110 

or against firm, 1113 

pleadings, Gd'Wfl? 
jimeoss /orereeijtion, 9^0 
Ruminons, rt37*il39 

SILENCE In decree as fo fiirOiet inferesf, 2«t4 


SIMULTANEOUS elocution. 917 


S'lALL CAUSE Instituted in ordinary Court, and aecoml appeal, 419 
Court, 20 

and apjicnl, 417--422 


suit for refund of asset*. 340 


rresideney, 61 

and aavinc cisuv, 03 fvi 
not aSeclol by R<<f 2 51 

tVoTinrial. and earinc clause, 02, 03 
jurisdiction <>f. M.| 
suit* ci'gniiaMe br, 419 
transfer lor rseculion In, h‘C 

SOLDIER, serrioe of summons on, O’.n 

SOLICITOR, and c«»ts duo frT.m client, 2l6 
lien for ec»*t«. 216* 
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S ET> OPF — eojttiH t/cd. 

(0. VIII.). - 


INDSiX. 


uisaiiowanco ol, vaUa 
dutjnguishcd from a plea of payment, 73ii 
couDlw-cJalm, 737 
_ tecounment, 736 

effect of. 734, 744 
equitable, 737, 739. 739u 


SETl'INQ ASIDE award in arbitration, 1 167 
con»ent*d«rce, 387 
decree <x jwrfe, 70t-77-f 

after eatufaction, 7G6 
and appeal, rovisioii. rovien , 773 
“Court,** 760 
. “ dcctco,” TOO 

••duoacrvke,” 768 


effect of, 773 

limitation and bunli'n of proof, 7l>7 
Mrtt without notice, 7T4 


of aiiaro in apjieat, 1307 

SEn'Li:Mi:.%’Tofi«u«i.(0. XIV.). HJO-WJ; ami l-si t-i 


SH AUK JM « corporation, aalc of, 1*91 

what u dccimd iiKtuiail oy, 3' 

in m«i\eable pro|«ity, attachment of, W 7 

(umfi>)i]ri)))niisnioTrablc property, and exe'.ution, 6 Ji, OJ-, 


KiiKOAlT, and attachincnl, 301 

claiming land an aueb, and tnrano-prufiCf. 81 S 

nonjoimlfr of «»ne, 

tnil fnr iWlaratlmi of tUIo to li^» 


IW.’, 1(10 



INURX. 


1667 


RIONATURl] And initi*Uitip, fiO 
and scaling, 59 
defect as to, In plaint, G08 r 
in Code, when includes stamping, 35 
meaning of " person referred to,” SO 
of admissions, 80f 


appointment of pleader, &35 
award in arhitration. UGC 
decree, 88.5, S88 

in appeal. 1318 
deposition by Judee, 8 1 1 
jnagiDent, 851 

in apiieaf, fSd 
memorandum of appeal, IJ50 

evideme by .Tiidi;e. 845 
plaint under 0. XXVK , 110<> 
jileadingiusiiit liyeorporation, 1110 

or Against firm, 1)11 

pleadings, fiii‘l-fi07 
jirocess forewiitKin. crjii 
summons, rtlT-Cil*! 

SIIiENOn in decree as to (nrtlier interest, 204 

SIMUfiTANEOUS eieention. 917 

ShtAIX CAUSE instituted in ordinAry Court, aiul vcoml appeal, 4)9 
Court. 2(1 

and appeal, 4I7'-I22 



rrrsideney, C) 

and SATinc rlsaw, ci. oi 
not af!»>Ctr<l by S ." ) 
PrOTincial, and earing clause, T>i. r>3 
juris-lietion of, |f>| 

•ulta eiigmial-V- bj . 413 
transfer b'r eieeuti’**i to, s'»7 

POI.nlEn. eeTTiee of summons on, f.’.s 

i5OUClT0n. and costs due from elK-nt. SIC 
lien for costs tK-* 



i". 


r 

III 

! 

' ioc® IVDEX. 

1 SET'OPf* — efitUintied. 

I (O-'""- ■■ 




f 


I 


ezccator or admiiuitrator, 743 
delcQdant’B position in claiming, 738 
definoci, 73C 
diiatloirancc of, 739» 
diitinguishod from & plea of payment, 730 
counter-claim, 737 
rccournicnt, 730 

effect of, 734, 744 
equitable, 737, 739. 739a 
^Dcnl priDCtph ot, 737, 737a 
jurisdiction io, 743 
illustrations of, 733 

meaning of “suit for recorery of money," 739, 740 
must be speciatly p1eade<I, 743 
mutuality of debts, 7|2 



IS essential to, Hoa 


and appeal, revision, roWcw, 773 
“Court,” 769 
“ilccrco,’’ 769 
•• duo aerviee,” 768 



decree In aUmuiary procetuue, i|ol, iii'J 
liistnissal of suit, 73J, 731 
injamtion, fSIO, 1311 
rate, ]010-)031 

of share in aj»j>eaf, 1367 

«t'n'I.L-'IBKT«ti»nc-. (O. XIV.), SlJ-Sil; .nJ I-'”'" 

. .. . •' -t-, r <Ki| 

n • '* 


KJIKl) VIT. and attachment. 301, 


i 
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SlIRR’' 


RIONATURE and initialling, C9 
and aealinj, 59 
<Hc«t u to, In plaint, 668n 
in Code, when ineludea atampmg, 35 
meaning of “ person referred to,” 59 
of admiHsiona, 80 ( 

/si aoTsiir^fmn for erernlion 912 


' |itea(li(ieiii«iiit liyeorporation, ltl» 

or azain«t ftrm, lilt 

I pleading*, rtil'Mlfi? 

I process for ereeutiiiii. n’o 

( Hummoiis, fl37'i'i39 

j HU.ENCn In decree ns In fiiHlior inter<«l. 2iM 

i SIMUriTANEOUSexecntion. 917 

^ SMAtJ* CADSElnstituteilttiordinaryCoHrt.aii<lseeon«lapT«eal,4l9 

! Court. 20 “ 

’ and apical, 417-422 


Pre«Menej, 61 

and MTinc r 1 au*«>, Ct. 51 
not aflt'ctol Ly R<^ 2 ,'.1 
ProTinnal. an<l mtihc fUu«e, W, 53 
Iuri«<lirlion <>{. If>l 
BUiU copniitMo liv. tin 

tr«n«frr for rimition lo, h'C 
POl.nlER. iiervier of lUtnmon* i-n. f.'.* 

j50I.lCIT0n, and doe from elirnt. Jld 
lien for 210« 




INDEX. 
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SET'OPP — eoaltnveit 

<0 ^’11I.)> uid a^ivrtained Buin, 7j0 

Hen lor cotIs, 745, 745n 

unliquidated damases, 7iD'74} 
I>y agent, 889 ' 

^xecuto^ or admioiitrator, 743 
defendant's position in ckunint. 738 
defined, 73C 


recounmunt, 736 

effect of, 734, 744 
equitable, 737, 739. 739n 


SETTING ASIDE award m arbitration, 1467 
conaent'domc, 387 
decree ex parit, 704-774 

after aatUfaelion. 760 
and appeal, revision, roTieiv, 773 
••Court,” 760 
, *• decree,” 7C9 

•• duo service,’’ 708 


effect of, 772 

liDUtafion ami burden of proof, 767 
not w ithoot notice, 774 
object of rule, 7G4 * 

UD appbcation of defendant, 7I>1 
proof, how gitco, 768 


KMie, luiu-ivAi 

of share in a|>|>eal, ]2C7 

SE ri bCMENt of iiiauiB (O. XIVO, 8I3-W2 j and »rc kn ts 

• 1(^3 


SJIEIJAIT, Ainl attachment, 291 

claicntni; land •» auch, and inr«inc*i‘rofit*» 8 <# 
nonjoinilcr of one, 6(3a 
ctiit for il'HlaratInn i»f tfllo to 

( 


i 



/ 
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STATE3IENT— eofl/i H M<rf. 

T^Tltten, apcciaUy pU&dcd defeucj, 730 
ppecific dealing, 730, 731 

denial, 730, 732, 733 
time for presentation of, 727 
STAY by Execution Court, 2(i7n 

ID reference to Higb Court, 1349 
of execution, 022-024 

apd limitation, 922 
secunty, 892 

for costs, pending appeal, 1342 
in appeal to the ^Ivy Council, 1339, 1341 
aummary procedure, 1181 
pending suit, 892 
of proceedings, 47, 48 

by the Privy Council, 1342 
■ale by Collector, 330-331 
pending appeal, 1273 
* suit, and execution-proceedings, 96 
Identity of parties, 69 
relief, 98, 99 

iurlsdictioD to grant relief, 99 
114 ptrulcnt, 93-99 
matter in issue, 07 
pending appeal, 08 


docs not bar institution of suit, 97 
pending appeal, 1207-1274 

appointment of new next friend, 1145 

STIPEND, and attachment, 293, 301 
STIPULATION by pleader, 031 n 
STOPPAGE of aaJc, 083, 080 

STRANGER, tight of, not alTcctcd by attachment befoiv judgment . I ino 
to suit, disptw«c»<ion of, 932 
STRIKING ofi application for execution, 960-903 

petition of apiwal to the Privy Council, 1337, 13{'l 
out cmbarraising pIoa<(ing«, 703n 
party, 345 
pleading*, 070-673 


how constituted, 70 
dctcrniined, 60 
meaning of terui, CSa, 71 
of suit, dcfinei), 1072 

SUR5I1‘'S10N for tcvMion, 1332 


I 


SUBORDINATION, and transfer i-fsuil, 19^ 

■ of Court-*, 51, fin 
, and m lew, 409 

SUB'^l'n'ENCE-ALLOWAXCE of iniirr»ore-ld«Ute,9M 
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INDEX. 


SOVEREIGN Prince, andsnit by or against, 3 t 9 - 35 S 

minor, etc., 1118 
personal privilege of, 352 


SPECIAL appeal, 400 

and pounds, 12C2 


dctencea, <30 
iurisdictiorj, 22-35 

Co'irts of, 157 
m oetionable wrongs, 171 
earing of, 69, €0 
law, earing of, 69 

leave in appeal to the Privy Council, 438.439 
procedure, sariug of, CO 

SPECIFIC denial, and dealing in written statement, 730, 732, 733 
enactment, when none, 16 


relief, ani>ointmcDt of Receiver is form of, 1221 

rules, when none, ICa 

ternm in gilt of )tirisdiction, OS 


SPMTTINC of action, and iDstalmeats, 294n 
cause of action, 676, 676n 

STAKE-llOLDCR and interpleader, 1174 


HTaSIP, and presentation of plaint, 203 
and ealo certiGcato, 1030 


SI’ANPING, when included by '’signed ” in Code, 35 
STATE, Act of, not regarded as foreign judgment, I6l« 

STATESIENT by plaintiQ aw^plina payment into Court, 1081 
in plaint, contents of, 701-703 
reference, 1349, 1360 
of grounds by Judge. 33 
object and reasons. 6 
reasons at first bearing. 853n 
written, odmissioas, 734 

amendment of. 18 
ami appearance, 740 
ectoff, 731-740 
siibsc<)oeni pleadings, 745 
confessioo and avoidanec, 730 
damage*, 733 
default in presenting, 718 
ovosivc denial, 733 
general iHSoe, 731 

matter allegerl In, awl estopj'*’!, IIP 

nature of. 738 

of defence jO. Vm.l. «7 

)M»int of suustanre, 733 ^ 

separate and fncoraisfent defence*, <30 



INDEX. 


g-.-- - 


Uuuiat, iOU, iM 
time for pesentation of, 727 


security, 892 

for costa, pending appeal, 1342 
Id appeal to the Privy Council, 1339, 1341 
summary procedure, 1181 
pending suit, 892 
of procecdinga, 47, 48 

by tbe Privy Couucil, 1342 
sale by Collector, 330-331 
pending appeal, 1273 
• suit, and execution-proceedings, 98 
identity of parties, 09 
reLef, 03, 09 

i urlidictioD to grant relief, 09 
iifxnd<n«, 00-00 
matter in issue, 07 
' pending appeal, OS 


iiuc as to, JO 

does not bar institution of suit, 07 
pending appeal, 1207-1274 

appointment of new next frieml, 1 14S 

STIPEND, and attachment, 303, 301 
STIPULATION by pleader, 031 n 
STOPPAGE of sale, OSS, 030 

STRANOER, right of, not affected by attachment before ludgment, 1I*X> 
toauit,<lMposac8«ion of, 032 


pleadings, 070-*>73 

SUIVIECr-MATTER, ami idacc of suing, IM 


SURMI^tSION for revision, 1332 


ruling* «'i iuxu x.v>u;i, 1 1 
Judge, juri'dielion of, 71* 
SUllORDIXATlON, and iramlerof *u»t, JJK 
• ,.l Court*. .M.3'» 

, and te\«i *■, 4C9 


SOU""l'*Tt^'Cl* Al.l.ttlVAXt'E of IwirKenfi drbtcr.ftW 


! 
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d:des. 


StJBSISTiKG detrte, csrscins cf, 31&s 
SOBSTAXCE of bsu** to W 6^*« 

point 0^733 ' . 

StJBSnTCTED service of stunnoia, 6C(^-653 




3tI0cESSI0>» br brirsltip nai reprisseautiaa, 575 

• ,*4 i^t IV 451 
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I 


\ 

} 


f 
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by andanisst cubtarrctBlO. XX\1iL), UPS, lit-? 

clucre «t cbirtcWf of. and aswedcfct cf ikaisj, 

coadsct cf. 570 

coastfcctkn cf tcfta. 15 « 

dctcnsizsatioa cf eabi«t -laatur «cd ralce, 

„• *•• • ',' • 7*.- 


cB-i of, 105 

ar-ccRlrcrta, and cotiw ofidcr Sect. SO. . W5< 
for cospccsatloQ (Sect. 55) barred by awani. 57> 
b»l, lOO-iOG 

ttesee-preStf. catcre of, S7I» 

COB'y, c*aBicj of fere. 

recote^ cf tsoir atrl 5ct-c5, ?35, 74t' 

sa!j(t3crt5a5e).IIC0 

t ■ r. — in 5» 


\ . • . • • 

in nime of wTor-r pUinti^, 5<5 
insti'.aVd io t otar witicct jcrfcdictics.Tl 
in'titutiMi cf. a«>-f05 
interest after, 5i>l-50't 

Iwfcre, £<’4 __ 

nsaiters fer «!~tertEic4*.'’a its, 71 
mean ra of t<’rr5. M*5. 10»* 

in O. n. |fca!S"cf sn:t),5.. 
(Scct.3l«. lOf; 

RSrvrUaDroc* yewerdinrs cct,45 

I5*'l d'£i!ed,43 


•» iT»l I’f, a<l!aic*»tf*?ioii net tieTe*»»fy. • fo 
•eye cf terns. 43 

>ct, 10). an.Jpw<di.*>siacae<rt:lK^.»* 


■^i 
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SUIT-— coii/inu«rf. 

when Courts haxe jurisdiction to try, 15 
of chil nsture, C5, 84, 85 

and coRDuability, 85 
where to be instituted, 79, ISQ 
withdrawal of, lOH-lOO; andaerSi'm 
SUITS by aliens, 348-353 
• by co-shaiers and joinder, 563n 


uuni uoiuiutug, u.o 


SUMMARY dismissal of ajipcal, 1279 

proee<{ure on negotiaolc instruments (0 XXXVII ), 
SUMMONS, dismissal for default in aer\ my. <52 
foreign, service of, 203 


coat* of second, 773n 

SUNDAY, and presentation of pUiiit. 20(i 

arrest on, under process of a Mofussil Cvurl, 2S> 
local inquiry on, 20]n 
SUPERSESSION of decree, 499, COO, 5yOR 

SURETY St> Seccritv 

and Small Cause Court, G3 
duebarge of, 289 
caeeution against, 504 
m arrest before JudgmeDt, 1 184, ] |k5 
order against, and appeal. 48 
SUUfiEON, and Carrs ing on business, JSii 
SYMBOUCAL PO*iSESSION, Oi/i, 04». W2 
and cause of action. 242a 
limitation, 1U32, 1015 
second suit, 3C< 
not dtspiwession, JOJ4 


T.4LABA.V.4, faiUire to deposit, TOl 
TALUK, sale of portion outside jurisdiciiup, t-'n 
situate ontsido jurisdiction, IC'ia 
TALUQDARS. Acts for relwf of, 87»i 
and mesne pro5ts, 874 

committev of. net a tVuri ud'W Sr«L tl • It** 
(Ou<lh\ suit by, and awiendmcBl, 


I 


t 
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suit by members of, agsinst larwaMn, fj09« 

TATCHAN community, suit on bcbslf of, 363rt 
TAXATION of costs by dissenting trastee, 209rt 

TECHNICAL objections, J4, 706 
, AS to jurisdiction, 1 71 

sense anti construction. 0, II 

■ TECHNICAUTY and execution proceedings, 4G4n 
avoidance of, 13 

TEMPLE, interest of worsbippet in, 35{)h 
rj"bis of trorabipiicr in, 359 
ecbciue for raana^nicnt of, 361 
TEMPORARY lojunctions (O.XXXIX), 1195-1214 
residence. Ste Residbsce 

and place of smug, 172 

tenant sud interpleader, 1173 

in common, and joinder, 543ff 
tenants (registered), decree agaiust, and res jniicala, 133 

TENDER before action, aud payment into Court, 10S3 
of expenses of u itness, 827 

TER.MS on nliicb e* /wr/e decree set asukv “71 

efifcl of non*ef«c)pli8nee with »aoe, 

TERRITORIAL juriitlietlou, 152, 153. St* Local 
TEST action, iiostponemcnt of suit pendm?, 628 
forioinder, 015» 
in bar by former suit, S84 r 
res^'ttdieoM, Il3 


relciaiicy. iM 

resi«dicot'i, 103 ,, 

to ilistiumhh decte© on merits from jiroccssual order, 


isiititti, iH 

, matter should liavo been in I'^ue, 1» I 

TESTAJinSl’ARV jurNdiction. 25 

procedure m, 25, “.»« 

. r_.. ISfit 

‘ . ' . . -5^ 

TITLE, an<l cause of action, r<0^, WTsi* 

' 

; ’ ■ . • • iM 

incidentally questioned, aiul suit f<*rl«0'l, lUn 

of aiU5ticn-pm*hA«er, 315-322 
Code, I 

jwirty fn plaint. 097-693 
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TITLE— <cni(tnued. 


TITLES, alternative, 704 
mcODSistent, 704 

TOLI£, recovery of, and immoveablo property, 105 

TORT, action on : thee'sentisb, 171 
act of ooatcr aeparatc, SS9 
and canse of action, 185 

a -I... 


TORTS, oontinning, and caa«o of actiou, S')*- 
on diScrent properties, S92 

TRADE, carrying on, 633 

TRADINQ.NAME, suit against person who uses, 1120 


•uunruiiiaiiun, iti.r 
by GoTeraor>G«oersl in Council, 200 
evidence in, 818 
record of reasons for, IflO 
on muconception of fact, 190 
under Letters Patent {danse 13), 191 

TRANSFEREE of rights before or after decree, when a repre«enUli»e, ^7, “js 

TRANSL.\T10N in appeals to the Priry OouneJ, cosu of, 880n 

loterrat on same, 

TRANSMISSION of documents in appeal to tho l*riTy Counril, 153S 
of ordtr of the I'rny Council, ISt3, 1341 

TRAVKRSK, in defence, 73<» 

TRF'liS and immoveable properly, f.l 

unsuTorol, and execution sale, 24Sa 

TRESPASS, to property id pUietifTs ]•nnM«a>f>D, |(,7, 

TRESPA'iSER and inceDe.rcrfiU. 873. 871 

TRIAl-, meaning of term, 199 

motion for temporary in’anefion trraled a>, I2|| 
sefArate, poaxr to order. 51 1 
•eparate, C 24 , 


/ 
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» 
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iflcWcnfairjr quMJwowl. •ml »«•< *'’*^'* 

of nnrticn 
Cntlr, i 

(iurty fn jjaint, f5*I7-€99 




TA R fyAD, 8uit by jneinWrs of, against laruaean, COOn 

TA’fCHAN coitfniunity, suit on bclialf of, 3t53« 

taxation of costs by dissenting trustee, 209it 

TECHNICAL objections, II, 706 

as to jurisdiction, 171 
sense and coustmction, 9. 11 

TECHNiCALITy and execution proceedings, I61n 
aroidance of, 13 

TE.MPLIi interest of worsliipper in, 35d« 
riglits of worshipper in, 339 
sooemo for raanagenicnt of, 361 

TOMPOEABy rojonrtioiB (0. XXXIX.). 1 ID VISH 
residence. ^c« Reswexce 

and place of smug, 1 72 

TENANT and interpleader, 1173 

in common, and joinder, 543n 

tenants (registerwl), ilccree against, au<i reijicd'ifola, 133 

TINDER before action, and payment into Court, 1032 
of expenses of nitiicss, 627 

TERMS on wbieli ex rwr/r decree set aswle, 77) 

effect of non-complNUia- nitii ssme, i 

TERRITORIAL jurisdiction, 152, 153. .SV'1.0C.«I. 

TEST action, iwstponcinenl of suit jH'iiding, 628 
for loinder, 6i5R 
in bar by former suit, 58 Ir 
... .• o ii*? 




; 

, > 

II 


i ti 

1 u 


^ - 

♦ 

:>i 


TESTAMESTAUV ^urinli« Imn. 


jwoettiMre in, 25, 25a 


TI.ME, adniwsion of opp«*al alter, 1201 

<-nIargrniciit of, 506 ^ . 

fo^losI»■etlonofdocomcnf^ 7»o, 
how ctAinUil when decree conOrmed on app-a*. r-' 
jwiority in, and stay of suit (Sict. JOj, 9« 

TITLE, and eouse »»f •cfioo,J[«3,^<^8a 
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TITLE— <on.(»niiaJ. 

question of, and special appeal, 73n 
what 13 a different, 122 
same and different, and reijudieatn, 134 
short, of Code, 31 
to restitution, 501, 502 
varying relief after proof of, 413« 

TITLES, alternative, 704 
inconsistent, 704 

TOLLS, recovery of, and iinmoveablo property, 1C5 

TORT, action on ; the evsentials, 171 
act of ouster separate, 589 
and cause of action, 185 
as a general rule, separate cause of actiou, 583 
connected with contract, 689 
unity of title to property injured, 689 
compensatiOQ for, and Sect. 19 171 

TORTS, continuing, and caa«e of action, 592 
on different properties, 593 

TRADE, carrying on, 533 

TRADINQ-NAME, suit against persou who uses, 1 126 


evidence in, 848 
record o( reasons for, 190 
on misconception of fact. 196 
under Letters Patent (clause 13}, 194 

TIL^NSFEBEE of rights before or after decree, when a n-preaentat i>r. 257, 25S 

TRANSLATION in appeals to the Privy Council, eosls of, 860" 

interest on same, 8i>l« 

TRANSMISSION of documents in appeal to the Pnvy Cooocil, 1339 
of order of the Privy Council, 1913, 1344 

TRAVERSE, In defence, 73tl 

TREES and imraoveable property. Cl 

unsuTcred, and execution aale, 248* 

TRESPASS, to property in pUintilTs ikmcmW, ICT* 

TP.ESPASSER and mceue- profits, 873, 874 

TRIAL, meaning of term, 199 

motion for temporary Injanction trratiN! as, 1211 
ae]>arste, povir to or.ler, 51 1 
separate, U24, C23 
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IJfDEX. 


TARWAD, 8uit by niemben of, against larmi-an, OOOn 
TATCHAX community, suit on behalf of, 303 ^ 

TAXATION of costa by dissenting trustee, 209/i 
TECHNICAL objections, 14, 706 

as to jurisdiction, 171 
sense and construction. 9, 11 

TECHNICALITY and execution proceedings 46-l» 
avoidance of, 13 

TEMPLE, interest of worsbipper in, 359ii 
nebta of trotahippcr in, 359 
scbeme for management of, 361 

TEMPORARY injunctions (0. XXXlX.), 1195-12J4 
residence. Set Residence 

and place of suing, 172 
TENANT and interpleader, 1173 

in common, and toinder, 543n 
tenants (registered), decree ngainst, and r« juikaUi, 133 

TENDER before action, and payment into Court, 10S2 
of expenses of witness. 837 

TERMS on which eaportedccrce setasidc, 771 

effect of non-eoropHeiice nitu same, 7 

TERRITORIAL jurndiction, 102, 103. Sti Loc.il 
TEST action, postponement of suit pending. 628 
for jwader, OJOa 
in bar by former auit, C84 r 


12 


ntediiiug or vkhjc, j 
relevancy, 784 

. IS'iS 

IS iluai, -tv-* 

^ matter should have been in is'ue, 1 2 1 

TESTAMENTARY jurisdictjoii, 25 

procedure in, 25, t j'I 


TITLE, and cause of action, COS, CO^a 

sale certificate, 315^19» SlOa-SlI’* 
stay by Kspenrfflie, 90 
fields of immoveable property, li«, Itau 
.Iwisionby Revenue Court not a bsr, I14 h 

incidentally questioned, and auit for l.ind, JOS'* 
of ftiiotion-purrfmswv 315-322 
Code, 1 

party in plaint, 007-09'> 
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TITLE — coniinued. 


TITLES, alternative, 704 
inconsistent, 704 

TOLI£, recovery of, and immoveablQ property, ICS 

TORT, action on ; the e*aentials, 171 
act of Ouster separate, S80 
and cause of action, 185 
as a general rule, separate cause of action, 588 
connected with contract, 589 
unity o! title to properW injured, 689 
compensation for, and Sect. 19. . 171 

TORTS, continuing, and caa«c of action, 
on different properties, 592 

TRADE, carrying on, 633 

TRADINQ'NAME, suit against person who uses, 1I2C 


to Court III another province, 2JI 


evidence in, 819 
record of reasons for, 1 95 
on misconception of fact, 190 
under Letters Patent (clause 13], 194 

I’RANSFEREE of rights befonor after decree, when a rr{>rr«rnUtue, 257,253 

TRANSLATION in appeals to the Privy Council, cost* of, S6(h» 

interest un ume, gron 

TRAN.SMISSION of documents in appeal to the IhivyCouDril, 1339 
of onh-r of the Ihivy Couneil, IS>7, 1311 

TRAVERSE, in defeoee, 730 

TREES and immoTcable property, G] 

unsuveretl, and execution eale, 218* 

TRE!5P.4SS, to properly la plainliiT* jxvwws^ti, 157» 

trespasser and mceoe-ivofite, 673. 874 

TRIAI., meaning of term, 199 

motion for temporary injunct ion trrafed an, 1211 
sejiarate, j>o»Tr to nr.W, fill 
arparate, 624, C25 
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INDEX. 


TARW'AIt, suit by niembera of, against larnavan, COOrt 

TATGHAN coovTOttiuty, suit on liehalf 303a 

TAXATION of cobta by dissenting trustee, 209/i 

TECHNICAL objections, 14, 706 

as to junsdiction, 171 
sense and construction, 9, 11 

TECHNICALITY and execution proceeibngs, 4C4n 
avoidance ol, 13 

TE5IPLE, interest of worsbipper in, 350^ 
rights of worshipjior »□, 359 
scheme for management of, 3Cl 

TEMPORARY injunctions (0 XXXlXl, 1195-12)4 
residence Ste. RG<;u>r:<CB 

and place of suiug, 172 

TENANT and interpleader, 1173 

in common, and joinder, 543n 

TENANTS (registered), decree against, and res jndteofa, 133 

TENDER before action, and payment into Court, 1082 
of expenses of witness, 827 

TERMS on whicli e« jnrlt decree set aside. 771 

effect of non-compliance with same, 

TERRITORIAL jurmbction, 152, 151. See Local 

TEST action, postponement of suit pending, C28 
for joinder, 615n 
in bar by former auit, 584n 


i2 


meaning 01 CHaie, j 
relevancy, 7M 
Tf* indUatn. 10.1 


TESTAMENTARY jurisdiction. 


procedure in, 25, 23 « 


incidentally qu^ioiicd, aud suit for land, lC3n 
of auctiOB-pnrchnwr, 316-322 
Coile, 1 

party in pisint, 097-099 



index. 
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TITLE— 

question of, and special appeal, 73 r 
what IS a diRerent, 122 
same and different, and resjudienbi, 134 
short, of Code, 31 
to restitution, SOI, 502 
varying relief after proof of, 413« 

TITLES, alternative, 704 
inconsistent, 704 


TOLLS, recovery of, and immoveable property, 1C5 

TORT, action on; tho essentials, 171 
act of onstcr separate, 589 
and canse of action, 185 


TORTS, ooQtlnuing, and cause of actiou, 593 
on different properties, 592 
TRADE, o<UTyiog on, 033 

TRADINQ'NAME, auit against person who uses, 1126 
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\ 



f 


pendency, 107, 193 
Small Cause Court, 199 
special jurisdiction, 193 
lubnidiaation, 199 
by Governor-General in Council, 200 
evidence in, 848 
record of reasons for, IOC 
on misconception offset, 109 
under Letters Patent {clause 13), 194 

TRANSFEREE of rights before or after dccive, when a rvi>re«enu»i>c, 257, 258 
TRANSLATION in appeals to the Privy Council. eoaU of. S60n 

interest on saiu>, 8 ><)r 

TRANSMISSION of documents in appeal to the I’rivy Couoeil, 1338 
of ord<r of the Privy Council, 1313, 1311 

TRAVERSE, in defence, TSil 
TREES and immoveable property. Cl 

unsi'vcred, and execution sale, 21S» 

TRESPASS, to property in jiUiotiS's i>n«i««ws5on, 1C7« 

TRESPASSER and meane-profiu, 873. 874 

TRIAL, meaning cf term, |99 

motion for lemjvirary injoBelion treatis] as, 1211 
FPI>arate, pourr to order, Sl| 

•epvate, 624, (>25 
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INDEX. 


TRUST, eliaritaM** t< . 


-TRUS TEE, an«l securitv for coats in 
bar by former suit br, 3C5n 
costa of, 209, 209n 


suit by pauper, 1150 



UMPIRE m arbUrstloo, 1460 
UNCERTAIN allegattoD on record, I Ifl 

UNCERTAINTV In dcoree for recorer? of immorertblo property, 807 
of local limits, 170, 171 i i /• 

UNDE a VA liU ATION of amt , 7 1 8 
UNIFORUITV of decisforu, imporlAore of, liin 
UNNECESSARY matter in ploadln^’s, 671 
UNSOUND miml, prrsoos of, amt by oracaimt, IU7, 1148 
USAGE ItaTing tbe force of law, 409, 410 
USER, right of, is question of fact, 409 


V AKALUTHAilA and prewntation of appal. 12f'0 
filing of, la not apparance, 740 

VAKIL and compromHe, 1075, 1076 
nod definition of pleader, 57, SS 

presentation of appal, 1259, 12C0 
included bv definition of pleader, 34 
practising before the Prlry Council, 68n 

VALIDITY of appointment of Judge, 65b, 06 

VALUATION and joinder of causee of action, C22 
and juri!>diction in appal, 3S6, 450, 451 


and appal. 81. 84«, 721, 722 

roesnc-politadoiaanded by plaint, o4« 
suits (mode ot), 80. 81 
question as to clause, and appal, 39n 
aub)ect*siatter not capblc of ccacl, 81 a 


lurjuiry as w, in appai ui iiie i ri*y 


voiincil, 1333 
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Value — eonlinued. 

of mcBnc-profits Biib'<rqucnt to suit, »»•{ appcaUUe value. 4&2 
aait and mmdietion m appeal, K3, St 
. Suita Valuation Act, 63 
liow detcrmiocd, 80 

in appeal to the Privy Council, 451-4.%3 

and consolidation, 1332, 1333 

proclamatinn of sale, 082 


VEUIPICATION of application for eiectilion. 902 

order for aale, 678 
to eooM pauper, HSl 


VESSEL, defendant or judgmeoi ueoiui, vo 
VESTING order, 990 
VEXATIOUS action and c<«ta, 513 


IVAlVEnand appeal, 415, 41Ca 


tVAN'l'of jurwiffction, f<, CS-"y 

C9topi>cl from (ikading, *li, 7Va 
WAllllANT In elocution, 920 
WAltKANTY of title and aale. 321. 1031 
IVASJ tjAT, accrual of caiu>e cf action as to, S7I 

and joint opjionition to pUintifi'a poasc^iuo, 872 


WILL. con«trifftlon of, 274 


•'1i7-IWJ 


or apiv^d, eCvct of, 36 

\\ ITNEr^ ai>{<earinB lij oounsrl, and rotU, Slt> 
attendanev IkIotv Coiaiaisidener, 1101 
eonimw'ic'n to eiam'ae. 341 
riT>lihitits vf, aO'l appeal, 407, ISIS, 1312a 
lUfauU in at ten lance 1), 20 t 

pt>ntU.<uret « f, S’*! 



iC6() 




BElT-OfT— to»Ui»ui*4, 

(O.VIitx 


ot adminhtrftlor, 743 

defcodaot’B position m claimln?. 738 
defined, 73G * 


<44 

eqailftble, 737, 739, 7acin 


— .*v we »pv.vi«uy pWBttCtt, i43 


SLTTfNO ASIOB award in arbitration, 1467 
consebt’ilccrce, 387 
decree tXfatlt, 704-774 

after BatisfactiwD, TOO 
end appeal, revision, roriew, 773 
“Court.*’ 709 
, “ dmee,*' 769 

“ duo BcrvKc,” 708 


bmc, iviu-lv-1 

of sliaroio a]>pcaf, 1207 

bE'lTLEMBNT ol isbihi {O. XtV.), 813-03.* ; ami aft issvi.^ 


ill » corporation, bale o(, 991 

what 1:9 doeidesl invluds^d 33 


in notcaUepi-oiHrtY,atUchruc«t of, 915 , ,, 

tundividcdlio imniovcaOlc property, anti cxpiulioji, 031, 03.» iw.i * "v 


KHKUAIT, and atuchmenl, 301 

clsinunf! land «h each, and uceoC'ptofits, 87S 

nonjoinder of one, MSr 

Biiit for iWIaratInn of title to he, lt>.7 




1NUK\. 


SrONATIJRK ftml hutiAllin;', Tin 
and sealinj*, 59 
ilo^ccfc as to, Jn plaint, (Klfiii 
in Code, when ineludoa aUmjiliijf. 55 
meaning of *' person refi rreil to," 5j) 
of (wlmNsions, fOl 

amendment of Application for oxeoitlnn, 012 
inemornmlum of apjicAl. 1205 
Application for exeeiitinn, 9(12 

order for sale, U?K 
tosnent pauper, 1151 
appointment of pleader, 0.15 
award in arbitration, iKtii 
deeree, 8fl^, fiOfl 

in appeal, l.IlM 
deposition l<v •Indj.’''. H J t 
Jadgment, M5 

in a|>i<enl. i;il I 
memorandum of apjx al. IJ5|» 

ev(ili |iM' |iv .lnd/e. K|', 

plaint iiiidi r It A’XVII,l>On 
pleaillng ill anil liv eorporallon. |||(t 

or >iioilo*r ririM. 1115 

lilea'iirijr*, (III(1*(I57 
l<r<v/-sa for (ISO iiMoii. ti.’o 
anmmofu, iri7 I'iJd 

fitUfjSCflin lif' rn a< I» furl Ik r liitetml. 2i'i 

SIMULTA’.'KOUH e*- 1 ot l-.n, (H 7 

III iiiiUumr t'inni, •/>pe«l,4i9 


SMALT. CACaT5lMtlt<(f. 

(V/irt, ir. 

«r/lat//aaJ.4(7 12? 
aifvbMeoi, lia? 


3lfr 

raa4 Jn wM' li a' roiiof to !<• 1jf» 
A//y i/tif/fi f/i'hi t'lut /!' filthify, >5*1 
\7,‘M, \'y,t fir.i 
aorf I'f 5f'> 

j« t'irtiH t’t> dor// of, tA 


lo, a 

>vs>er.^<, /Vr 


//.y e (M'/'l// 


H 

If., f*'" -f 
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INDEX. 


SOVEREIGN Princt, an«l suit by or against, 349-35,“^ 

. mmor, etc, 1118 

personal priTiIege of, 352 

SPECIAD appeal, 400 

aod grounds, 12C2 

^ j disallowance of coats, 211n 


ucienrea, WU 
juriwliction, 22-35 

Contts of, 157 


'439 

SPECIFIC denial, and dcaUng in aTittcn Btatemcnt, 730, 732, 733 
enactment, when none, 18 


relief, appointment of Receiver is form of, 1221 

rules, when none, 16 h 

terms tn gift of jiiriadiction, 08 

SPECIFICATION of documents inSiKcial Case, 1176 
of points ID Additional cviOonce, 1310 
share or interest, and altaebment, 905 

SPLITTING of action, and instalmcnU, 594 r 
cause of aetion, 676, 676» 

STAKE-HOLDER and interpleader, 1174 

STaMP, And presentation of plaint, 202 
and sale certificate, 1030 
lit coses of alternative relief, fiOn 
OR plaint, insufficiency of, 716, 718, 710 
revision of exclusion for want of, 47ln 
want of, 412n 

STAMPING, wlien included by “signed " in Code, 35 

STATE, Act of, not regarded as foreign judgment, 16 In 

S'l'ATEMBNT by plaintiff accepting payment into Court, 1081 
in plaint, oontents of, 70 1 -703 
reference, 1349, 1350 
of grounds by Judge, 33 
object aod reasons, 6 
reasons at first liearuig, 853n 
written, admissions, 734 

amendment ot, 18 
and Appearance, 74C 
set.ofi, 734-746 
snbsequcnt pleadings, 745 
confession and avoidance, 730 
damages, 732 
defanlt in preaentiDg, 746 
evasive denial. 732 
genersi issue, 731 

matter alleged in, and e8l<*pi*el, 110 

nature of, 728 

of ilefeiice (O. VHI.1. 727 

|)oint of substance, 733 

st'parate and incoosislent defences, 730 



IXDEX. 


STATEjrENT-^ofl/i nutd. 

TVTitten, speciaUy pleaded defence, 730 
specific dealiog, 730, 731 

denial. 730, 732, 733 
time for presentation of, 727 
STAY by Execution Court, 2fi7n 

in reference to High Court, 1319 
of execution, 922-924 

epd limitation. 922 
aceurity. 892 

for costs, pending appeal, 1312 
in appeal to the IVivy Council, 1339. IJ41 
summary procedure, 1)81 
pending suit, 802 


uiief, ue, jj 

]ij(Miction to grant relief, 09 
fii ptndena, 93-99 
matter in Issue, 97 


rule as to, 93 

iloes not bar institution of suit, 97 
pending appeal, 12(37-]274 

appointment of new nextfncrul, IHS 
STIPEND, and attachment, 293. 301 
STIPULATION' by pleader, 031 a 
STOPPAGE of aale, 985, 980 

STBAKOER, right of, not affected by attachment Wore lodgment, 1199 
to auit, disposaca^ion of, 933 

k'TTtrvrat/s .a «. . i /mu' oeo 


I “..j, - 

pleadings, 0T0-e>73 



howconstiliifcd, 70 
dcterniinei], SO 
meaning of term, 08a, 71 
of suit, dofinol, 1072 

KUIJM1‘‘''I0X for rerision, 1332 


OUUgl.JUIl'UKIIOllt'J, ,U 

SUKOnmN'ATIOK, and irawfer of suit, in' 

■ of Court*. 51, 5'» 

• and rrririr, 4G9 

SUiJ'-l'«Tf:N'CEAl,LOWANcEofirj|*i*onc-3«!.Ucr,fa5 






SUBSISTING decree, rocftiung of. 31 &/I 
substance of issues to be rogarded, CS0» • 
point of, 733 

SUBSTITUTED sereico of eummons, 650-653 

SUBSTITUTION, dtsUnguisbed from amendment of decree. BRi 
la appeal of manager of temple for idol, 683 r 

Secretary of State for llagiatrate, CSsn 
of aaatgnees ptnienit life, £36. 536>i 
beneficiaries as plaintifis, II27> 112B 
letter for summons, 659 
plaintifi by Court, Sf5, 549 
SUCCESSION by hcmbip and representation, 275 

SUIT, and appealable ealue. 434, 450, 451 
and execution proceedings, 43, 44 
insolvency proceedings, 44 

change of character of, and amendment of pleading, EJ 0 - 6 W 
conduct of, 670 

construction of term, 10 <> i .. cn 

determination of eubject-Butter and Talue. W 

dKtai??«l of, distinguished from 759 

on non-api)caronce of plaintiff, 761, 75., 
disposal of, at first hearing (0 SV.), S.3-8-4 
effect of vnthdrawal, 36 

ez-^^iuVar/u, and notice under Sect 345« 
foiT^pensai.on (Sect 95) barred by award, 378 
land, 160-165 

snesoe-profits, nature of, ov in 

money. iDcanmg of term, lOw 

recovery of money on<l aet-off, “39, •*» 

sale (mortgage). 1169 

former, meaning of term (Sect Il),04 

frame of, O 11.573-628 
general power of ttansf". 
euatdiati for, and minor. 113^113< 
bearing of (0- XVIII ). 84.-849 
identity of, 106 

in name of wrong plaintiff. 545 7 . 

instituted in Court without jurisdiction, 7-* 
institution of. 296-202 
interest after. 204-206 

befoje, 204 ^ 

jnatten for dolerniinati^ in, . l 

n (h.».c 5” 

(S«t. 24). 196 

onset Hineous proceedings not, 45 

not defined, 43 
on foreign judgment. 93^ 
partiesto(0 T-1.6!l-3i- 
procfftUBKS held not to^. 

trawler of (SecL ,i). llfl-SW 
valuation of. 80, 9l 
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S Wf— e OM « wrf. 

■when Courts ha^ e juTL-<<Jietion to trj, i-o 
of cieil nature, C5, 84, 

and cognualiilit.t, 85 
wliero to be institufecf, 79, 15(1 
mthdrairal of, 193-199, andaee.SciTs 
SUITS by ahena, 348-353 
• by co-sbarera and jointler, 563n 

-348 


SUMiURY dwmisaal of appeal. 1279 

procedure on negotiable inalruments (0. XXXVIl.), n7(>-II8.» 
SUJyiONS, disBunal for default in &ei 
foreign, serricc of, 203 



cost* of second, 773>i 

SUNDAY, and preaentatioo of plaint, 2(Hi 

arrest on, under process of a .MofuW Court. 2$S 
local inquiry on, 291n 
.SUPERSESSION of decree, 489, OOn, 5(X>» 

SURETY. Se' SrcmiTV 

and Small Cause Court, G3 
discharge of, SS9 
execution aaaiuat, 504 
in arrest before judgmeot, 1194. 1IS5 
order against, and appeal, 48 
SUKGEON, ami carrying on business, ISu 
SYMBOLICAL PO'^SllSSION, »is.94a,f‘32 
and cause of action. 24S« 
limitation. 1(>32, lOl’ 

•ocond Suit, SO 
not dispoiwession, 1014 


TALABAX.I, failure to depox't, 701 
TALUK, sale ol portion outside jurisdictioii, *27* 
situate outaidojunadietion, I0‘M 
T.aUQDARS, Acts forrrlW of. 8:n 
and tseanc peo5(s, 874 
roiunitiei' of, not a CNmrt under Sett. 
(Uui!h\ suit br, and atnendment, A$9« 
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TJfitr.W, suit by uieuibets of, against lanavan, CODn 

T.4TCHA^f comiMunlty, suit oq bcliaJf of, 363»i 

TAXATION of costa by diasentiog trustee, 209/t 

technical objections, 14, 70C 

as to jurisdiction, J 7) 
sense ami coustnictioo. 9, 1 1 

TECH^TCALITi' and execution proccwbojra, 4fi4» 
aeoidanco of, 13 

TEMPLE, interest of worshipper >», S59M 
rights of wotab'Jiper m, 369 
Scheme for roanagmept of, SCI 

TEMPOBARV injunctions (0. XXXIX.), 1196-15)4 
residence. Si$ Hesjof kc£ 

and place of suing, 175 

TENANT and interpleader, 1 J73 

tu eommon, and joinder, 5l3n 

TENANTS (registered), decree against, and f<« jHjtcala, 237 

TE*V£>BS before actfoo, and payment into Court, JOSS 
of expenses of witness, 827 

TERJiS on which e» jwrfe decree set aside, 77) 

effect of non conipbaiice uith »aBe, 

TEKBfTOBfAL jurisihction, 152, 153. Sk U>CAt 

TEST action, postponmient of suit pending, f>58 
for ioindcr, ClCn 
m hoT br former suit, CS4n 

. , •-V 1)4 
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auiuuicaiiim !.■» - .. 

decree axamst Hindu widow binds reversioner', — 
is ffnaf, •144 

Tuattvr should liavp been in i««UtV )-’• 


TESTAXlENTAlvV jurwiliction. 


procedure fn, 25, 25n 
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incidentally nocstioned. and suit for Imd, 1 Kin 
m aKctroa.pnrcbascr, 3)6-3?2 
Code, 1 

piirty in phiint, r,97-4>9a 
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TITLE— C(m<mi«<I. 


TITLES, alternative, "04 
mcQDsiatent, 704 

TOLLS, recovery of, and immoveable property, IfiS 

TORT, action on ; the e'sentials, 171 
aet ol ouster separate, 589 
and cause of action, 185 


TORTS, continuing, and eao^e of action, 
on different properties, 593 

TBADE, carrying on, 533 

TRADINO-NAhlE, suit against person who usee, 112C 


eunnruiusiiou, itf<> 
by Governor-General in Council, SUO 
ovidenee in, 848 
record of reasons tor, 19G 
on miseonceptlon of (act, 190 
under T,etters Patent (clause 19), 19l 

3'flANSFEll£E of rights be/ora or after docnw, »ehenarc|irracrUtJ«e,357,*5S 

TRANSLATION in apiveals to the Friry Conned, coats of. SflOn 

interest oa ume, fuiils 

TRANSMISSION of doeunient* in apfiral totbe IVivy Cuvncil, I33S 
ol order of the Privy Coiinnl, 1913, 19(4 

TUAVKIVSE. in defence, TSii 

TREES and immoveable property, <11 

unstivered, and execution sale, 94Sa 

TRESPASS, to property in plaintiff's iKwarasTon, )67o 

TP.ESPA'WER and meana-profits, 873. 874 

TRIAL, meaning of term, IP'i 

motion few temporary InjcDetton treated as, 19)1 
*e)>arate, povir to oeder, Stl 
aeparate, 694. 695 
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puuiiu aitu uuvau), .»<u, .kit 
whether pumic, 370 b 


f HUJiTEE, SR<1 aecorily for costs in suit by pAwper, 1 160 
bar by former suit W, 3R5» 
costs of, 209, 209» 


removsi oi, jVj 

anU by or against |0. XXXI.), 1 127, 1 128 
for removal of, and joinder, TiCSn 
to romore, when brongbt, 37an 


UMPIRE in arbitration, 1400 
UNCERTAIN allegation on record, I Id 

UNCEBTAlNTT in deciw for recovery of immoresble property, Stl? 
of local limits. 179, 171 

UNDERVAEUATMN of snit. 718 
UNTPORMITY of decisioiw, imporlanee of. Urn 
IfNNECESSAilV matter »n pteaditigs, 97i 
UNSOUND mind, persons of, smt by or ngainst, 1 U7, 1 US 
USAOE having the force of law, -109,410 
USER, right of, Is question ol fact, 409 



VAKALVTNAilA and presenlalionof appeal, I2W 
filing of, is not appe.sranre, 7 ft? 


VALIDITY of appoiivtinciit of Judge. «««, « 


’sndappeal,81,8fH,72l,722 ‘ 

j^nr-proftts demanded by plsfot, B-in 
suits fmode oD, 80, 81 
question aa to clause, and apneai, 39« 
subject-inatlet not capabfc of ex*et, »i" 

, — », e....«rc^» y«»> 1 P 3 


estimated, in »pc«a» V'll . I31t 

Inquiry m to. in appeal fo fbo Privy OonuMl. 133* 
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VALUE— coniini«rf. 

of mesne {^roSts auUsequent to sutt, (iihI Appealable raluc, 4S3 
suit and mrisitiction in appeal, 83, 84 
. Suita Valuation Act, 83 
liow determined, 60 

in appeal to the Privy Cotmoi^ 45J-4.'>3 

and consolidation, 133:!, 1333 

proclamation of rale, 082 

VAHIANCE between apecifie decree and judgment, I I7 r 
of decree, restitution on, 497-ti03 
injunetioo, 1210, 1211 

alight, between plaintilT'a pleading and evidence, C80 

VERIFICATION' of application for ciecution, 002 

order for sale, 078 
to ane as pauper, 1101 

obiection to, 069 
of pleadings, 066^70 

in suit by corporation, 1110, 1112 
or agaiost firm, t|f3 

V'ESSEL, defendant or judgment debtor, 60 
VESTING order. 090 
VEXATIOUS action and costa, 213 


ii»o of dciKMitions, and appeal, 416, 410 
WANT of juri-dklion, 14. CS-TO 

estoppel fruiii pkuding, 7n, 7U« 
WAUr.ANT III execution, U.’O 
tVAURANTV of title and sale, 3.’1, 1031 
W’ASILAT, accrual of cause of action as Ut, 871 

and joint upjHMition to plaintiO’s poaxcswKm, 87J 

calculation of, 876 

etlccl 9f decree for |K»i«r**ion with, 6M» 
paid in hind or In inon''j, ami ititetrsl, 8sl 
tccefrcil by resj'onib ot wilbout twi/fg ratitlixf to it, OrCa 
IV’lLl,, eon'triictioii of, 274 

• I '• - — — -low 



pUtuAjIK tl( (4, ^<1 
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mTHESS—cotihnucd. 

(h-tcreilitipg for f;<>iM'ral res'^oiM, w trror ol l.xw, 407 

examination of (O. XVin ), 8i2-S4l) 

expeMM of, 820-828 

expert, fee of, 827 

letter of request to examine, 341 

refused costa, 210 

flummoDing and attendance of {0. XVI.), 826-83C 
summons to (Sect 81), 204 

WOMAN plaintifT, and ocenrity for costa, 1084 

WOMEN, exemption of, from arrest in execution, 29rt 
wJio aro exempt from persona) appearance, 489 

WORK, meaning of, 182 

WBfTTEN. all notices and orders to be, 400 
statement, /fee Statemrst 

WRONGS, actionable, JnrwdiHion In, 171 


7.EMlNDAlt,(iw\ mcsnc-profil?, 874 
and salo in execution, 283 
defendant with ^fnirfor, andseiviratoeostr, 214 
suing m own name by agent, CIS 
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VALUE— tonfiBUfrf, 

of mesne profits aiiUsequcnt to suit, sdi) appesisbie ralue, 452 
suit and iiirisdiction m appeal, fiS, S4 
. Suita Valuation Act, 83 
Iiow dcterniDed. 60 

in appeal to the Privy Cobuci’I, 46)-4r>3 

and cnnsotidation, 1332, l.i3J 

proclsm.Uion ot sale, 082 


VERIFICATION of application for execution, 002 

order lor sale. 076 
to aoe as pauper, IIAI 

objection to, CC9 
of pleadings, COA-CTO 

in suit by corporation, 1110. Jl]2 
or against firm, 1113 

VESSEL, defendant or judgment debtor, 60 


VESTING order, 000 
VEXATIOUS action and costs, 213 


WAIVER and appeal, 415. 4lCa . . , , 


WANT of juruduliun, 14, CS-TO 

eetopiwl from pkading, 7(i, 7V" 
WARRANT 111 execution, WO 
WAKRANl’V of title and sale. 311, 1031 
irAS/LAT*, accrual of caui»e of action as U>, 871 

and juifit opiKMitlon to plaintilT's poaKswioo, 87J 
calculation of, 87fl 

effect of decree for j><w«ei>sion with, 6H> 
jMid III l.ind or in mon"). and inlerot, pni 
rtceired by respomh at williout Lrinpeotilkd tv it, 6iOs 
WJL1<, con*tructloii of, 274 

■ ■ ' ■ •-low 


sun, i.'o 

or ■pjm'al, eC^'ct of, 30 

WlTSl^ bycouflarJ. and«*U,2)P 

alteuaiRce Kfivv CoBSiiWoorr, 1104 
0'>niiiiL'>'H’n to rsam'or, 2I] 
rrealil'iTit) of, and appeal, 4iC, 1312, 1312 m 
default in atlrn Unc^ ly, 204 

pniusLux nt iJ. ^i| 
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TRUST, cliarit&Uc, and EngUsIi Eqmtv, 270n 


TRUSTEE, and Bf'cnrity forcoata insud by pMjper, 1150 
b.tt by former auit be, 365n 
costa of, 200, 209n 


tn remoee, when Itrooght, 273n 

UMPIRE tn nrbitrAlioD, UCn 
UNCfRRTAlN allegation no record. 1 10 

UNCRRTAIirrY in decree for recovery of immoTeable prof^rly, fiC7 
of local limits, 170, |7I 

UNDERVALUATION of snU. 718 
UNIVORMITY of decisions, importaore nf, |i»)i 
UNNECESSARY waiter in pleidinga. '*71 
UNSOUND mind, persona of, suit by nr ngninM, 1U7, IH^ 

UriAOE having the force of law, 409, 410 
USER, right of, is question of fact, 400 

VAKALUTNA3IA and pmenlotion of appeal, 
filing of, »« not appearance, T4<! 


VALIDITY of oppoiutinent of Judge, 65n, 6C 
VALUATION snd joinder of causes of action, C32 
and jarfadiction In apical, 450. 451 


and appeal, 84, S4«, W1 • „ , , ; oi - 

roesne-profita demanded by pl"nt,84 
aaita (modo o0» 60, 81 
question as to clause, ana appeal. JDa 
nbject-raattcr not capable or exact, ol n 

JE and transfer of 
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Value — conlmneJ. 


in appeal to the Privy Council, 451-453 

and consolidation, 1332, 1333 

proclamation of sale, 0S2 


VERIFICATION of application for execution, fi02 

order for aalc. d7S 
to SDO aa pauper, J J5J 


VESSEL, defendant or ]uugmviii uvu 
VESTING order, m 
VFiXATIOUS action and e<«ts, 213 



WAIVER and appeal, 415, 410a 

and (^urt without jnberent furr>dicho», IViit 


■ .. . * 

WANT of jurtidictiuii, 14, G8-"y 

(stopivl from pleading, 3i>, 'll* 

WAUr.ANT 111 execution, WO 
WAUKANTV of title and aalo, 3’1, 1031 
iVASlLAT, accrual of cause of action as to, 571 

and joint opjmnition to plaintilTa puascwioo, B7« 

calculation of, h"0 

effect of decree for iif»‘se».«iiin with, 

paid ID kind or lo inon-y, and interest, PHl 

received li.r resjundcnt without beirp eolitlcd (v it, Ci>3a * 

Wl l.l,, constriiclioii of, 274 

■ ■ ■ *1 *'• ' • • H,7.|VM 


««r aj’j*'*!. cCccl of, 30 

^VJTNli^S aj'ix'anajr l> etninwl. andcoaU, S|n 
attrouaiKe biforr Q}nin3ii.aS''tief, I lOt 
C'luiiiiiv'ien to raaa’xir, 31 1 
rTNlil dit) of, a&'l appeal, 4o7, 1312, 1312> 

tLfaull IQ atten larxe Ir, ?'! 

jniniaLUKl.t t4, t^'l 
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T-dnirjfi.suit l>y inerabera of, ugainit larmivn, COP/j 

TATCHAX coniniunitr, auit on behalf of, 363n 

TAXATION of costs by dissenting trustee, 209/» 

TECHNICAL objections, H, 706 

as to junsdictJon, 171 
sense and conatructioo, 0, 11 

TECHNICALITY and execution proceeilings 4C4a 
avoidance of, 13 

TEIIPLE, interest of worshipper in, 3S9n 
rights of worshipper jn, 350 
scnenio for roanagenient of, 361 

TEJfPORARy Injunctions (0. XXXlX.), 1 10-5-1214 
residence. See Rcsiden'cc 

and place of suing, 1 

TENANT and interpleader, J173 

in common, and joinder, 643a 

TENANTS (registerctl), decree against, and rei Judicata, 133 

TENDER befoto action, aud payment into Comt, 10?3 
of expenses of witness, 827 

TER.MS on which ex parte decree set aside, 771 

efret of jion-complintiee uitli same, 772 

TERRITORIAL juiiidictioii, 132, 153 See Local 

TEST action, postponement of suit pending, C 28 
for joinder, 616n 
in Mr by former suit, 584n 
r<s judicata, 113 
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snits (in resyad/ca/a), 117 
jurrHliction »/» jHrsouatn, 167 
meaning of Code, 9 , 

relevancy, 781 
resjudicofn, 103 


rESTAJfENTARV j'urhdiction, 25 

procedure iii, 25, 2.»a 

ri3IE, adH>w,»OD of apjical after, 1264 
enlargement of, COH 

for inspection of documenK 705, 706« 

how counted when dicree confirmed on apjieol, e.i > 

priority in, and stay of suit (Sect 101,07 

riTLE, and cause of action, tOS, 608i» 

sale cert ificatcv 315-310, 3J5«-31-io 
stay by fi»pend'»', 95 
deeds of immoveable nrojwrty, 162, 16>n 
dwision by Itcvrnoc Coart not a bar, ill'* 
on, 73» ... , 

incklentally questioned, ami suit for lanO, i«>jn 
of aHction-pnrcbaser, 3I5-.322 
Ctxle, I 

jMrty in plaint, (>97-699 
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to rMtitntion, 501, 502 
varying relief after proof of, 413a 

TITLES, alternatire, "04 
ineonaiatcnt, 704 

TOLLS, recovery of, aud immoveablo property, 105 

TORT, action on ; the e<setit]al3, 171 
act of otuter aeparato, SS9 
and cause of action, 185 
as a general rule, separate cause of action. 588 
connected with contract, 689 
unity of title to proper^ iQ)ured, 639 
compensation for, and Sect 19 171 

TORTS, continuing, and cau«e of action, 6''2 
on different properties, 692 

TRADE, carrying on, 033 

TRADINO’NAME, suit against person who uses, tl2C 


to Court in another jironnee, 241 


ueuueucj, iii<« ijj 
Small Cause Conrt, 199 
special jurUdiction, 198 
sabn^ination, 199 
by GoTcrnor-General in Council, 2tlO 
evidence in, SIS 
record of reasons for, 19C 
on misconception of fact, 194 
under Letters Patent (clause 13), 194 

TRANSFEREE of rights beforeor after decree, wheo a rrjweaentalHe.JJT.^S 

TRANSLATION in apivals to the Privy CounciL costa of. 80Chs 

Interrst on astne, 

TRANS tflSSION of documents in appeal to the IVivy 0>uoril I33H 
of oniTofthe IVivj tViioril. 1315. 1344 

TRAVERSE, In defence, 73ii 

TRFllS and immoveable proprrty. Cl 

Uns<-Tere<), and esecvtion sale, 34Sa 

TRESPASS, to property in pUietifi's ICTa 

TRl>iP ASSr.n and *i»sne-|»o£t*, 873. 874 

TRIAI, tnraning id trrm, ll»o 

motion t>.>r tenpwy in;i:9r(roa IrrsIrJ as, 1711 
separste, poavr t .i cr.W. 3 1 1 
separate, t34, (-24 



1674 


INDEX. 


TRUST, charitable, anJ RoglisU Equity, 37i)n 
exprwft and conatrnctlvo, 371 

for public purpose of charitable or rctigiou-ii nutiin*, 35ft-37t» 
public and prtTata, 370, 372 
whether pnblie, 370 a 


TRUSTEE, and security for coita in suit by pauper, 1150 
bar by former suit br, 365 b 
co%l« of, 209, 209a 

rfc sea fori, position of, 368 , ^ . «», 

distinguished from trustee of cetietrueliTe trust, S7i 
refusing or unable to aue, 1 126 
remoTai of, 373 

suit by or against fO. XXXI.), 1127, 1128 




UMPIRE m arldlrat ion, 1406 
UNCERTAIN allegation on record. 1 19 

UNCRRI'AINTY in decree for recovery of Immoreable properly. 8f>7 
of local hmils, 170, 171 
UNUERVAUUATION of suit, 718 
UNIFORMITY of decisions, importaure of. If" 

UNNECESSARY matter m pleadings. 071 
UNSOUND mind, penons of, unt by or aga«i«f. »U7, 1)41 
USAGE having tbo force of Uw, 409, 410 
USER, tigbfc of. n question of fort, 409 


'AKALVTNAMA and prwntaUon of appeal, 12^ 

filing of. !*• not appeiranee. .4«. 

^AKfL and compromise, 1075. 1070 

ami definition of pteadcr. 57. os 

prcsantation of appeal, 1359. l-CO 
included by definition of pleader. J* 

l^Singicforothc Privy Conne!. SSa 

validity of appojntincnf <»f ’”•** 


....rtnoo ot wde, 68? 

<5 attached property »nd appeal, DS3 
•uH, 80, 80«, 63 .^22 

>-7 1'*'”'’ 

siiblcrt-matter not capable of e*a . 

T,UB and transfer «l ^ Jfe 

>n 6p«-nl <». 1353 
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Value — conimuof. 

of mesne-profits subsequent to suit, snd kppealiible valoe. 452 
suit and Inrisdiction in appeal, S4 
. oiuts Valuation Act, 
how determined, 80 

in appeal to the Pnry Council, 451-453 

and consolidation, 1332, 1333 

proclamation of sale, 0S2 


VERIFICATION of appbeation for execution, CDS 

order lor sak*. 978 
to sue as panper. ||5I 

objection to, 609 
of pleading, 0G6-O7U 

in amt bp corporaUou, 1110,1112 
or asaiost firm, 1113 

VESSEL, defendant or ludgmeot debtor, SO 
VESTING order, 090 
VEXATIOUS action and coats, 213 


WAIVER and appeal, 415, 41Ga 

and Court without inherent juri'dictivii, It*''" 
of defect in aignaturo of plaint, <>C* 
imnularitp ineuU bv mincri 1131 
lack of Tcrificatlon, Oc? 
local jurisdiction, 
objection to jurisdiction. G9, (Sla 

proclamation of aalc, t«>t» 
ii»o of depositions, and appeal, 415, 416 
WANT of junidiilion, 14, OS-70 

catopi^l from j'kading, 7o, 7n» 
WARRANT in execution, 1'20 
WARRANTY of title and sale, 3J1, 1031 
yVAHlLAT, aerrual of cau-e of action as to, 871 

and joint opjtosition to plamtid'a p<iK>c»»n.o, 872 
calculation of, 870 
cITect of decree for jxwscssMin » ith, 
paid in kind or in inon-i , and interol. 
tx'ceived by respond, nt '• it bout l^ingcalill.'il t*. it, (s'2a 
Wl Lli, construction of, 274 

W1 I'll DRAWAL and adiu'tmoiit ofaoit (O XXIil k I0i.7-l0vi» 
and traiinftT vl ault by lAiurt, I93-2ta> 

(liy ('.'urtlrf suit, apjval.or )navt>tinj:. IM 
from suit, loare for, in security f.w costs, il»*.4 
of aj’isat, I3t0 

un.iiT comjVi'nils. . ISO. 
api'Ii.aliou for rarsnle'ii. 155. IO.*v 
lormer snil, and rr» /«.f,ou''r. 1 15 
It Msl apjs'al. 1271 
sail, I'a.' 

m- Rp]«-al. cel's t «'f, 3*' 

Wi r.Sl^sajuxariny isnm«l, an.l Sll» 
attrniUn.-r U i.uT tVmndsst n< i, I lot 
c-inmiissii'n to riain'iir, 3tl 
crtsl.Inlitj .d.and apjsat.4'':, 13 If. lUr* 
d< fault in Bllrtilaixs t>,7"t 
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WITNESS — (Ontinvcd. 

di'«ctc»litiH 5 for RCM r«l rca-ons. h cnor of I.vw, 407 

«z»min&tion of (0. Al'lU.), 84i-84y 

expenses of, £36-828 

flipert, fee of, 827 

ioilcr of reqoeafc ta examioe. Ml 

refused cogta, 2t0 

sununoDiDgandaitendAcoe of (0. XVI. 1 , 835-830 
etimmoDa to (Sect 2)), 201 

WOMAN plaintiff, ami •eentity for costs, 1084 

WOMEN, exemption of, from arrest m etecutfon, 200 
who aro exempt from personal appearsneo, 489 

WORK, meawn? of, 182 

WRITTEN, all notices and orders to be, 486 
statement. Sk StATEM’tJfP 
WRONGS, actionable, jurisdiction in, 1 7} 
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